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PREFACE. 


In  the  Ninth  Book  of  the  Analects  of  the  Confucian  Sairo  thii  lAvina  {. 
recorded:  "The  MMter  .aid:  There  are  .ome  person^  wTwt  „Tmay 
pur.ue  our  .tud.e.  m  common,  yet  we  .hall  find  them  unable  to  "ZJto 

foTclr;""-  ""'  'i  ^'"^  •'"""  ^  P"°"P'-'  -«  •'"»»  «nd  theXnab  : 
to  accept  a  common  understanding  of  them.    Or.  if  they  reach  this  common 

under.tand.ng.  we  find  them  unable  to  use  the  principle,  with  us  In  the"  r 
I'la^ r  ^  .T'-^^fying  comes  true,  often  enough.'for  our  yZZonot 
the  law  Certainly  .t  «  verified  in  the  law  of  Evidence.  There  was  a  staae 
in  the  history  of  its  thought  (and  not  «,  long  ago)  when  it  was  .ridom^r 

S  tl  h"a;:S:?  '^f"  °'  ?'"''™*  P""''*P'«»-  W^^^^  ^»"»  P«-I>tion  came, 
m  time,  hardly  any  two  writers  were  found  to  agree  on  the  analysis  and 
grouping  o   the  system;  and.  sometimes,  not  even^  the  statement  "f  tie 

^^A^i      f  ,'  '°  *'"'  "PPli-'^tion  of  it. -in  distinguishing  the  bearing 

of  diflferent  principles  upon  the  same  evidential  fact.  ^ 

aJITT^^'Ti^'m"""  "^  *''"  ^""'*'"  »•  ""t-^"  «''P«»"d  the  Anglo. 
tlT\    7  ?    ^r'^r''"  ""  »  'y'^^  °'  """-""^J  P""Sples  and  rl. 
wcondly    o  deal  with  the  apparently  warring  mas.  of    udicial  precedents  m 

J  ndl  T    '.  '  "*=«rta  'ling  the  present  state  of  the  law  in  the  hTlf  . 
hundred  independent  American  juriadiction.. 

The  first  of  these  aims  ought  not  to  be  the  most  difficult,  possessing  as  we 
do  m  our  Reports  a  thesaurus  of  judicial  expositions,  profus  KdluCd  o7the 
wasons  and  policies  of  our  rules  of  Evidence.  And  yet  it  is  to  the  law  of 
Evidence  least  of  .11  that  the  profession  has  been  used  t^  look  fo^  risoi^ 
Rather  (in  common  opinion)  doe.  that  law,  like  Falstaff.  yield  noTan  a 
«ason  upon  compulsion. -though  they  be  indeed  plenty  as  blackSes 

•mid  the  hurry  and  presaure  of  the  practitioner',  calling,  to  re.t  u^H  rule 

clared  John  Home  Tooke,  with  the  hostile  sarcasm  of .  layman  conduct.n,. 
hu.  own  celebrated  defence  against  eminent  counsel,  "are  ver? wi;e  i^deej  -f 
all  the  apphcation,  of  the  law  _  becau«.  from  thence  aZJlhTixt 
but  m  regard  to  the  cause  of  the  law,  they  very  rarely  consider  i        for  „„' 
gain  can  anse  to  them  from  .o  doing."    An'd  jZ  the  ^^0!  EvideireJ 
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and  above  others,  have  .ome  to  bear,  even  within  the  profession  itself  fl.» 
J«r  "!  ^"T'  "''•^'"•"«««  o"*!  obstructive  unreas^  "mVSI 
a  V  W^h  :^""'"'"''  V''"^  '^''*"""^°"'  *°  S''  James  St  phe^^-wSS 

experience  second  to  no  mans   to  defote  Z  ^1.^      r'*''"^  ^^'^''''"^ 

pher  reproaches  the  Lnwvpr  in  fko.-.  r>-  i  »»uen  noobes  Philoso- 

anothermind/'  Cnls  oVEvlnlr'  ^^'''^T/""  ^''"^^  '"'^«  »^«°  «' 
to  be  essentially  radoS  The  iriv'^ofat  "  °"L^"'  ""^  ^«  ^''^'^ 
point  of  polic/  I3ut  the,,  is  al~a  rlon  ''  *"  '  ^'"'^  °"«'  "' 

amiLTt.rsXlnVt:at:/:;.L"n^^^^^^^^^  ^^  \"  *°  -"'-  -nageable 
clog  its  simplicity.irmst^rtheser  '"'''?•  *^'"'  ""'^"^'"Sly  to 
-in  att  .>pl  the'^foreT  thTr,  ot  g  p"":!?  ^S,!"""''^^"'"^^^-  ^ 
them,  has  been  to  search  out  and  fn  «m^f  Pl^^^f^""''  '"  *''e  preparation  for 
rule.  As  an  imporTit  Z  fo  . l,  ""'P''"^.'^^  '^^  "ccepted  reasons  for  euch 
ployed  of  seLnTL  rbfexce^.r.r''^'''""'.''''  "^^''"'^  '^"«  »^«n  «",- 
the  most  caref^Hy  relll  nZ  '        "°l'  '"^"'"*'"''  ^'^«  '"»«*  '"cid.  and 

-the  best  thingl^thTh::::  szTi^zz  7r:J  i"  ^f  ^-^-^  ""-'^' 

ts?»oramn;.  Coke  warnr  us    oufe  m>n/T     ,  ^'"'^'  "^  Evidence.    JTw/^a 
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law  of  Evidence,  the  obUvion  of  The  ortt»l  ^"'^'.^l  '^'""ning.  For  the 
quences.  But  with  these  eleanLl  of  th^^  7°"''^  ^"'^  '^'  ^°"'  °°°««- 
.ervedinforn>forco„ve„ieS2:  /:^;i^lr^^^^^ 

thought  to  need  nothing  short  of  tCfoS  ""^^ '"  ««  " -ou^  by  some  be 

mere  mass  of  these  pn,ci  .^  bti  dei  "SL to"  '  '''"'"^"  ^"^ 
pendent  Courts  are  in  constant  cont3  tL  -1  P^°"°"ncements  of  i„de- 
of  Evidence  is  to  admit  or  exclude  ^1  It  ?"«"\^°'ki„g  of  the  rules 
ticular  objection  brought  aga  nst  it  Z  t  m  ^  '°  '^'  ""'"^^  "^  *^«  P"- 
found  excludea  and  admLef  wi  h  seem  n  "  '"'^  '""^  ^'^'^^  """y  ^e 

have  brought  the  ProfernaTlTp^Snuto^T- •  "''r  "'"■  '- 
recent  President  of  the  American  Bar  aL^  ?      u  ""S"^"  ?«»«•     A 

conditions  in  radical  l^nsZge-.'Tl^^'^J^^^  the  present 

any  way.  and  still  be  supported  by  an  ar«v„T  n  "'"°''  ""^  1"««tion 

and  there  are  no  coins.     Our  le'^1  arZ^  /  """"^    ^''''  "^  °"'  '^"""ters. 
casino-like  matching  and  unmarcl  "Tie,  "''  'r'^'T''  ^"'  '  »"« 
kctual  effort.    The  law  is  c^xsinTfo  boT  '  "1:"'.  ""'^''f  "°  ^"^^- 
becommg  a  mere  question  of  patteras"    wL^Z        1  P"n<='Ple3,  and  is 
sion  and  for  tlie  law  at  large  is  arther!««r.  ''^"!f'°«<^y  »«•  ^^r  the  profes- 
the  law  it  is  certainly  a  kSty  problem  Z   7'    ^."^  ^"  '^'  ^'^P"""*^"  "^ 
consistency  as  may  Jfound  to  exS^^^L^,  ^k*"  '""^^^  ^"  '^  t'^^'i^^  «"ch 
following  pages,  the  effort  has  beeTLSn' J  T  "'  P'^'^'''^*'"^-    I"  ^he 
features  which  reduce  the  appart^nln,  f       '  ''"^'  *"  "'»P'»"«'^°  those 
dependence  of  the  differentTorts  LT  b       "'"'•    ^''  °"'  *'""8'  ^''«  '"- 
rulings  in  the  alphabetical  order  ^  iuri^    """'^^f^'^y  arranging  the 
within  each  jurisdiction,  a.7by  seSS,        I '"  '''"•""oHical  sequence 
rulings  occur  on  the  same  pointiby  the^^?^•'^'=':.r"P  ^^'''"«  ""'»«°'» 
tory.    The  fact  that  there  anilf  a  h'^  T      '''}'  °^  '^^  ^'''^  "'  Terri- 
dictions  must  be  conceded  and  faced     WhaT    ^^f '"•"  independent  juris- 
cannot  be  answered  except  as  with"  fJftv  fn  J  ''  *  ^"^'tion  which 

the  law  is  in  Illinois  may  VeU  blnot  thTir^"\'/^"^'"S  "'  °"^«-  ^hat 
nia.  It  is  time  for  the  profession  Jo  dL  .  Tu  M"««^<='>"^tts  or  in  Califor- 
cedents  can  be  cited  inteSri!  '^  ^^  «/°>-ble  Pretence  that  pre- 
to  represent  that  the  rule  is  unsemi^K  ,""^'  °°  ^^^  °"«  ''»°d.  is  not 

for  opposition  is  not  in  ons^st^^eramr"^^^^ 

naturally  to  opposition  of  rerSnmLr^°*^'"r  "^  jurisdiction  leads 
expect  not  much  more  of  XUtiseTan  T'  °"k  t  ''^''  '''*"'^-  ^'">  "^ten 
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inconsistency,  for  the  law  of  Evidence  in  particular,  by  the  use  of  copious 
cross-references.    The  chameleon-Uke  appUcation  of  the  rules  demands  this 
When  Does  statement,  for  example,  regarding  his  tenancy  of  an  estate  is 
offered  m  evidence,  it  is  perfecUy  proper  to  admit  it  as  a  hearsay  statement 
against  interest,  if  he  is  shown  to  be  deceased,  or  to  receive  it  as  a  party's 
admission,  if  Doe  is  an  opponent  or  predecessor  in  tiUe,  or  to  admit  it  as  a 
possessor  s  verbal  act,  if  Doe  was  a  possessor;  and  it  may  be  excluded  in 
one  ruling,  from  one  of  these  points  of  view,  and  admitted  in  another,  and 
excluded  m  a  third,  from  another  of  these  points  of  view ;  and  yet  there  is  no 
real  inconsistency,  nor  any  uncertainty,  —except  for  those  who  do  not  know 
the  character  of  their  law  of  Evidence.    For  those,  then,  who  realize  these 
inherent  possibilities  in  the  kw  of  Evidence  (and  none  others  should  ever 
attempt  to  work  with  it),  there  is  ample  succor,  through  the  mist  of  apparent 
uncertainties,  if  constant  beacons  of  multiple  reference  be  placed  at  everv 
possible  cross-roads.    In  the  lack  of  a  uniform  nomenclature  and  of  accepted 
cateh-words  for  every  rule,  no  one  can  anticipate  all  the  turns  of  thought 
that  may  occur  to  each  practitioner.    But  a  great  deal  can  by  this  means  be 
done  to  direct  the  mteUigent  searcher  to  the  various  plausible  aspecta  of  the 
particular  evidential  fact  which  he  desires  to  offer  or  to  oppose 

The  third  aim  of  this  Treatise  -to  furnish  all  the  materials  for  ascertain- 
mg  tue  present  state  of  the  law  in  each  of  the  American  jurisdictions  -  i. 
somethmg  which  has  been  undertaken,  not  because  it  is  believed  to  be  feasi- 
ble  m  accurate  completeness,  but  merely  because  it  needs  to  be  done,  and 
therefore  ought  at  least  to  be  attempted.  Of  the  particular  features  of  the 
present  attempt,  only  two  of  the  most  important  need  here  be  noted.  First 
under  each  rule  (excepting  those  now  wholly  abolished,  such  as  the  general 

fnS  f  r   V°'?uJ;  '■'"'  '"'^  "  ^^"  «•  '^'  ^"^  '^<>  have  been 
included.    The  judicial  oblivion  of  many  of  the  former  has  done  more  than 

anything  e he  to  create  whatever  there  is  of  real  uncertainty  ia  the  law 

For  examp  e.  m  a  Court  on  the  Great  Lakes,  having  fifty  years  of  history' 

and  some  fourteen  precedenta  under  a  certain  rule,  a  recent  opinion  T^ 

frpm  other  Courto.  Ignoring  the  round  dozen  of  ita  own,  -  fortunately  with- 

the  saT°"^.  ""'''  r^""-  ■  ^°  ""  °^''"  ^°"^'  °°  '^'  ^*l'»«t-.  at  about 
the  same  period,  a  new  limitation  of  another  rule  is  started,  in  un^onscio^, 

disregard  of  ita  own  prior  rulings,  and  this  modem  novelt;,  soon  Inowed 

ehewhere  upon  the  solid  authority  of  that  Court,  is  set  gi^g  into  sTer.l 

L  Mr  TZ  wf  ^r  ^'^  °°°^  '^«"«^-  The  cases,  then,  and  Si 
the  cases,  should  be  the  ultimate  aim  of  one  who  would  bear  witaess  to 
the  present  state  of  the  law.  wimess  to 

Yet  not  the  capes  only;  for  a  second  and  today  equally  vital  part  of 
the  materuil  lies  in  the  statutes.  How  much  our  judicial  lawTESn^ 
has  been  overlaid  and  intertwined  with  statutes  is  almost  incredible  S 
we  come  to  take  deliberate  reckoning.    In  mere  numbere.  Ihe  cISroJ 
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sUtutes  in  the  following  pages  are  nearly  one-fonrth  as  many  as  the  rnlins. 
In  practical  significance,  the  proportion  is  scarcely  less.  Bl^^kstone  "vidS 
statutes  into  two  classes,  declaratory  a,.l  remedial  The  American  sulute, 
upon  the  law  of  Evidence  may  be  included  in  three  classes. -Z!whth 

ZiS  were  necessary  and  those  which  they  knew  were  unnecessary. 
The  first  class  includes  those  in  which  the  common  law  was  changed  (anT 
beyond  doubt,  m  most  instances,  with  good  cause);  they  number  somethTncr* 

remedy  a  supposed  need,  but  did  no  more  than  the  common  law  could  have 

TlT^T.  ^'^^"•-^'^•^  *h«  I^o-J'^tors  but  known  it.    The  thirincludi 

InXtt  ,J"T'"u  r^'"'^  '''"  •"^"'^^'^  "^'"'^y  t«  d«<=l«~  what  every 
one  knew  to  be  and  wished  to  preserve  in  the  law;  some  of  these  shafts  by 

^ZZ.Y  T'"  ''''  ^^'  '"'«  *"  ^  J""'  ^'^-y  others,  blunt  and 
con^il.;  r.^'"^*"''?  P"  ^  ''^  *h«  j^-^g^''  ^I'o^^  principles  have 
contmued  to  date  from  the  on,    al  precedents.     It  is  fortunate  that  no 

law  of  to^ay.  in  any  jurisdiction,  is  a  blended  mass.    Statutes  and  rulings 
yit  co"me"''''  """''  ^  ''""'''* '  "°^    ""  ""'^  *°'  "^  "^^  Cod«  hal  not 

.h»!lh!..*r'^,°!  *^^'°^'?'«'  '"»'"  1^"«  be  entered  against  any  expectation  of 

Tn  r^rt  h?         T  °'  °""''°?  '"  *^^  '°"°^"«  P^^^^-     ^uchLi  missing 
-m  part  by  necessity  m  part  by  a  choice  based  on  what  was  feasible.    AJ 
thematenalof  the  substantive  law,  often  miscalled  "evidence"  is  without 
the  present  purview.-such  as  the  "evidence"  necessary  aridmisdWe  L 
buTgbjr,  in  debt,  and  the  Uke.'    For  a  few  rules,  wholly^create.    y  statute 
the  judicial  mterpretations.  where  unmanageable  in  bulk  and  purely  S 
cnn,S;      °1:  »"l.''"r'We  in   the  ordinary  annotations  t^  7Zn^ 
compilations,  have  been  left  aside.    Certam  groups  of  statutes  merely  aS^ 
purtenant  to  a  statute  of  substantive  law  and  certain  to  be  discr;erd  by  an^ 
one  haying  to  do  with  the  latter  (such  as  the  statutes  defining  the  u„lS 
kiUmg  of  game  and  then  declaring  possession  of  the  game  to  be  evidence  o 
the  kUhng)  have  had  to  be  omitted.    At  the  region  where  the  rules  rE^S 
dence  fade  into  the  rules  of  procedure  (for  example,  the  procedure  of  taki^ 
depositions,  or  into  the  rules  of  substantive  law  (for  example  the  oS 
^it'^n  ,  .^  '  acknowledgmente  of  deeds),  all  doubte  had  to  U  soWed 
^^nst  mcluding  such  materials.    In  particular,  in  the  last  part  of  the  work 
where  the  functions  of  judge  and  jury,  and  kindred  border  topics,  areldt 
with  no  more  than  a  general  survey  of  the  rules,  with  a  portion  o   the  pre 

residuum  of  7*''^  !^''"^'  "^'"  '"'^''-  "'^  -^""h*-  «*  -Prions  po  nte  a 
residuum  of  undiscovered  precedente.  The  excuse  of  Hallam  may  herein 
pardonaWy  be  mvoked  that  "an  author  who  waite  till  all  the  requbite  ma- 
tenals  are  accumulated  to  his  hands  is  but  watehing  the  stream  that  will  ^un 
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on  forever;  and  though  I  am  fully  wnaible  that  I  could  hare  much  improved 
I^Vu^'^f^'f  *°  ^^'  P""'"  ^^  ^'^V^B  •»  b»ck  tor  a  longer  1^1 
subject  To  those  who  reflect  upon  the  difficulties  of  such  a  task,  it  if  not 
to  point  out  the  palhating  circumstances.  ' 

Perhaps  a  closing  word  should  be  said  for  those  pages  given  to  the  criti 
c.sm  of  the  existing  law  and  to  the  history  of  its  past    iSng  o^Lh  of" 
these  has  a  proper  place    Sir  James  Stephen  once  laid  down   hh^cano?   "  A 
complete  account  of  any  branch  of  the  kw  ought  to  consist  of  t^e  nartf 
corresponding  to  its  past,  present,  and  future  condition  respectitery    Ce' 
parts  are :  Its  history ;  A  statement  of  it  as  an  existing  system    A  crS 
discussion  of  its  component  parts,  with  a  view  to  its  iilTem^nf"    Th! 
our  law  o    Evidence  can  be  improved  upon.no  one  dX    S  the  fm 
provement  must  be  gradual,  yet  unremitting,  is  equally  certain  -It  leLMf" 
we  behave  with  Carlyle.  that  "all  Law  is  but  a  Led  fTZJm  sTowlv 
worked  out  and  rendered  arable  from  the  waste  T.inr.lB  "    tkI^Ti,         .     -^ 
is  interested,  and  thataU  pmcticabk  propXl  p^^^^^^^ 

th^couldev^y  human  ijr.wou^-C^^^^^ 

NoBTffWESTFRX   UmVBRSITT   LaW   ScHOOU  '^'  ^'  ^' 

Chicago,  September  16, 1004. 
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I  245.     (t«n«ral  Prinriple. 

'  "**"  'J'  '!''«"'1''»<  ih«f)Hd  with  Uurdcr:  (<■) 

!  Hepiil»linn  o(  the  I)«««m,|.  *  ' 

847.  8.in« :  j6)  Threat,  by  th.  Vtctutd. 
(»)  Kniploy«rof.n  In«>mp,t,nt  Employe*! 

f  (a)  R«put«tlon  of  th.  Employe*.       '^   ' 

g?:  te/on-iii^^-fflir- 

"**•  iiich?nVo;  ?u?""""'  *"  ''•"«•""•• 

I  m     IJ{  ^""•'..er  from  tn  Iii.olventor  Lnnallc. 
f  2M.     («)  Adverw  Pmmnumr,  Keceiver  of  Stolen 

«?■      5   t»"  "'.'■■•■'^  Kepre,ei>..tiom. 

S87.    (»)  Seller  o(    Ijquor  to   Intemperate  or 

All  nor.  *^ 


I  SS9. 

f  SAO. 
iMl. 


(U)  Litererof  Fo.^ed  or  Counterfeit  Paper 

iTo?  .."•  P<>"««"»f  of  Stolen  Ooodi.  etc. 
8)  Ponieetor  of  ■  Document. 
liKellaneoun  IneUncee  of  Belief  or  Knowl- 
edge CTideneed  by  CircumaUncee. 

8.  Oonduot,  M  eWdenoe  of  Knowled«e, 
Belief,  or  Oonaolouuieii. 


f  8«S. 
i  866. 

{  2«7. 

f  268. 

§  96». 

{  870. 

i  871. 

f  878. 


General  Principle. 

Kri"t2i  •"''  l''/.*?""«>  "  •vHenc.  of 
Knowledee  or  Belief,  u  a  Fact  in  haue. 
Conduct  a»  evidence  uf  Belief,  and  thus  of 
the  fact  Believed;  General  Principle, 
or  "Habi   "'**'''  "  "''*""«"*  '*>'  t-'onduct 

e^tTc'iffe.""'''' "  "">'»«-•  "y  p- 

Same:  Identity  a.  evidenced   by  Belief 

Kiir-H  ".'"'*•    °i     Pennnal  •Doinga, 

Family  History,  and  the  like. 

Same:   TeKtamentary  Execution,  a<  evi- 

denced     by   th.    ■fe.utor'.    Belief    and 

lieclaretiona. 

8»me:  Sundry  Inference,  from  Belief  to 


}r3. 

I  874. 
I  870. 

i  87«. 

1877. 

}  878. 

f  878. 

{  880. 
{  881. 
I  888. 

{  383 
i  384. 

f  881. 

{  386. 

i  287. 

{  888. 

i  289. 
i  390. 


i  291. 

i  293. 
§  393. 


iriStUd  ""  ^^°  tbarged  or 

Same:  (8)  Demeanor  during  Trial. 
finu.*T«t"**''"'  "*  ^"^"g"*  Supeml. 

Swie:  (2)  >al.ehoo.l,  Kraiid,  F'abrication 
and    Sipprewlni,   „f    Evidence,    Bribery, 
Spoliation,  and  the  like. 
Same:  Olher  Kule.  diacriminated:  Con- 

ira;o'p'r„'y";«r,T.'.'''^''"'-"'»"'- 

tebv'T.5„,i"  ^™"  ""«•"<•"' 

■    teiict^*"'""'"'  ""^  ""•  Su-piclou, 

'  ^lli^}  ?•'«'''(?  Pw»uli«n.  to  remedy  or 
prevent  Injury;  Conveying  Property :"In- 
auring  againat  Ki.ka.  I"  ■/.  "n 

Same:  Kepaira  of  a  Machine,  Highway  or 
the  like,  after  an  Injuiy.  """V.  or 

Same:  (4)  Failura  to  l^aecute;  Failura  to 
make  Complaint;  Failura  to  explain  Inn  " 

Ivf""  'l,'^""'*  Evidence,  aa  indicating 
Unfavorabl.  Tenor  of  Evidence;  (I)  iS 
general.  '  ' 

Same:  (2)  Witneaaw,  not  Produced;  M 
a  """V.  &•"'•"•'''•  o'  Privilege™  *  ' 
nf  vliue*       ""•*'*'  *''»J'«"«'>0'  'nf'rior 

tothWiier"'"*"  *''"'"^  ^'''"'''''''  «» 

cI2!  kiJ"^''  Hiatlnctiona;  Criminil 
Ca»M;  Good  (Character;  Experta;  Experi- 
ment.; Depoaiiiona;  Explanation. :  Nature 
rf  Inference;  Burden  of  Proof;  Preaum" 

Sam.:  (3)   Document,   or   Chattel.    De- 
Ktoyti  or  not  Produced. 
^i-D**'."  'quivt'eut  to  an  Admisaion. 
I^n^M."  •       "^  "'  CouKiou.n.M  of 


§  308 


OHAPTEB  Zn. 

Toko  Vn.- Other  Offences  or  Similar  Acts,  as  Evidekck  of 
Knowledge,  Design,  or  I.ntent. 


f  309. 


1.  Oeneral  Frinoiplea. 

Discrimination  between  Various  Principles. 

Theory  of  evidencing  Knowledge. 

I  heory  of  evidencing  Intent. 

Same:  Anonymnua  Intent. 

Tlieory  of  evidencing  Design  or  System. 

Criminality  of  Act  Immaterial;  Character 

Kule,  diatinKiiished. 
.    Other  Evidential  Purpose,  discriminated. 
2.  Forgery  and  Counterfeitins. 

In  general. 


VOL.  i.~i. 


EWdence  of  Knowledge :  (1)  Other  lItte^ 

Same:  (2)  Other  Poasesaion. 

Evjdence   of   Intent:    (1)   Other   Utter- 

Same  :  (2)  Other  Possession. 
The  foregoing  Principles  Compared. 
Evidence  of  Design  or  System 
Time  of  Other  Actt 
Sundry  Limitation.. 


XTU 


».  r*lM  PkImom  or  Kn>rtteiit.ltoM. 
I  380.    On,„.  IVinclpl,;  Tlirr.  M.i 


COOTENT& 


[you  I 


^^ai. 


*.  Kaowia,  PoM.M(on  or  lUoolpt  of 
Btotoo  Good*. 


I  I2». 
I  MO. 

f  3S7. 


I 


i  333. 
I  3.14. 

(•1.l». 
;).w. 
3'I7. 

{  338. 


f»»h»r  PoM«.|„n  nf   Slnlcn  Onedii    Ml 

KnnwM^  IVinrlnl..  ^"    ''' 

«•'"•:  (!»)  Iiil.    •  frinripl.. 

""Mi  8l«re  t             Uw  in  tk.  v. J 

JiiriidOTlim..  '"•  **ri«» 

Otli»r  Mmlei  of  EridenrlnK. 

>■  Xmbeiiloatnt. 

J?*-    "'nml  Primiple. 

Ml     il'Jll''  '/'"■JL""';'"  '"•<'">>'ln«f«J. 

«r. "'  ""  ^'  '"  "'•  *■"'»"  J»ri«JI«. 

••  J>«udiUent  TfMufer. 

»«in«;  Other  Kind.<  i.f  Kvidenc. 
|™u.lul.n,  Hurch.«  «i,h   |„,','"."~-,  „ 
Older  FmuJultnt  Tnmhn. 
Sundry  J'r.ud.;  .nd  Fr.ud  In 
Oenaral. 


»»•  Anon. 


11. 


»«P»  Md  Abortion. 


fe']'.'?''?;;;5ii;'.vSt.i«urth," 


I  341.    Sundry  Fr.„d.  (T.«..  M.il..  H,„„„^ 

J*>a-    I'erjurr. 
»»3.    Bri&erV 


f  3M.    Oth,r  J-riDfiple,  di,crimin.t«J. 


f  «7. 


«.  Kl»o«U«neou.  Offenoo. 


-te— .,-...., .^^  III  gg. 


OBAPTBB  Xm. 


tg»ncy,  Ltut,  .tc.). 


J  375. 
376. 
377. 

{  378. 

{  379. 


to™  ""•-^"».«  .»...«  h,„,  ,„„,  e.™.  .. 

BLSIMRg,   OR   CC8TOM. 


General  Principle. 

Agencv,  Hiri„K.eto'      ••  '""•  l*"". 

Custom  or  U«g.,  i„  T„de  ,i.d  JimmiJee 


380. 
381. 
383. 


}  383. 


S«m«!  ruttoiMrr  RlKhtii  In  1^„A 


CHAFTXB  XIV 


1^'-    ??"''"?■  "'Motive. 

S  387.    Kiud»  of  Inference. 
..  •'''--'•-^J.ndin.  to  oxcf  « 

i  390.    Moiive  for  Murder. 


xviii 


Motive  for  Other  De,d«. 

ittn^'--' »5"'-" '  vai-ue^-rr; 


Voul] 


CONTENTa 


tm. 

i  3M. 

3vr. 

■1U». 
M). 


Prtof  ud  SnbMqnmt  Bmetioa. 

(Ifmnil  PriiKip'i. 

V/mw '''  '"   ''""'^»    ruling   tt  oilwr 

Jt<im.!  lIoMllily  lo  Wif,  o,  P.rmoyr. 

I*»«ii«l  l-iMlan  «t  nihfr  Timn. 

»«mt:  U»n<nl  I'rinclpl*. 


I  Wl. 

f  4M. 

I  4U3. 

!404. 
4M. 
«0t. 


Hon,  B....„l.  ,„d  Mr,«-h  ..f  l'r.«,l« 

»«m«  I  Prlnr Ipl,  „f  R,l«r«iicr. 
»»in«:  Principl.  of  AuallUry  l-olkr. 


1410.  Olh«r  Principl..  di.crimin«i«l. 

1  i"  T.'.1";'*  ."".*•'?•■"'  ''••""'yEvM.nc 

41».  mt  iif  Ailnilwlbiliir. 

4  3.  •irrum.l.nf  M  Iclenlifrlnit  •  Per-on. 

41*.  iiuMi  Criminalitj  of" Art  Imnultrial. 


OHAPTBB  ZV. 
Topic  X.  —  Evidrwck  to  pbovii  Idchtitt. 


{  41  J.    Clrruni.tinrMW.ntlfylng.rh.ll.l.Doou- 
,  ...  .    "7".  <"  "th.r  Kji..rn.l  &bj«t" 

I'uiT'"  ""**  •"  «"'"»•  Tim.  or 


ORAFTSB  ZVI. 
AND  EFFECTS.  OF  THINGS  AM)  rLACES)^  '    '^^^'''T'KS. 


IsTRODlTTOIir. 

I  430.    PUtinctlon  twtwnn  thi.  ...d  th.  pi«Hin« 

I  I'll"    !;'"""'  '■!'!'"-'n'"  »'  R«leT.nry. 
i  4.III.     Ilivj«ii>n  of  Topii'i..  ' 

i  4J3.    Combinution  of  Kifferent  InfcrencM. 
I.  IniesiTiTr. 
I<l.ntli.r  of  on.  0l,j«t  »ith  Another. 
II.   Urc'i'HiiKHrR  or  ajc  Evkmt. 
Scop,  of  ths  Suhjwt. 
iVciirrence  of  .n  Event,  •>  .vid«nc«l  ftnm 

III 


I  434. 

I  4.15. 
f  43<. 


A.    Ifutnuc,,  of  .Waltrial  FfftcU,  n$  Etiilntt. 
f  401 


I  437. 

f  43S. 

I  439. 
f  440. 
IV 


{  448. 


J  447. 
i  448. 

{  449. 


ExiiTiscK  (OR  Prbimtrsce) 
in  Time. 

(1)  ExiKlmc..  from  Prior  or  Siibii«,u,nt 
Exi.  ,nc.i  AppliMtion  of  lb.  Principl.  in 

Buil.linK.,  Railw.v  Tr.tli»,  etc.).  ^ 

?!  {;?'»'*'"'=*■•'"■"' t'oncurr.nt  Exi.t.nc; 
th.  W  h.,1.  .vid.nc.d  hv  fh«  Pan,,  „r  ant 

wiZvX'"'-'^"  (Highw,,-,,  6,iiw;; 

iricliB,  PrcmiuM,  etc.).  ' 

\M*'  *""'"'•''  "  •«id«nc.  of  an  Entlr. 

Same:  Sampl.  Copie.  of  Printed  Matter. 

Trxdksct,  Capacitt.  QuALixr, 
Caubk,  uu  ErrecT. 

1.  Oaneral  Fiinoiplei. 

Scop,  of  the  Subject. 
Principl.  of  Prob  tiv.  Value  (R.l.vancv) 
Principle  of  Auxiliarv  Policy.       '"^"'' •'''• 
r)|»crelion  of  the  Trial  Court. 

..n'atio'n!"  '*'"'""   ''•■''«""'•''*  "nd  Ob- 
l)»ti.»li„n  between  Po«,ibiIitv,  Capacity 
Tendency,  and    C'au.e,  a.  the  object  of 
evidence;  F.videncinff.  P„«ibi|i,r 
Jiumtierof  Instances  required. 
Negative  and  .Affirmative  Instance.:  Evi- 
dencing an  luipossibilitv 
hxpl«i..inK    .way   th."  Propon.nf.    I„. 


f  459. 

f  48.1. 
{  4S4. 


fAM. 
4M. 


UiKillane,,!,,  In.fanc..  (Faclori,.,  Rail- 
n.«d..  H,md.,  u„„,  i.,„d  Machi™rT 
luol.,  Apparati...  Weip.,,,..  ,'tc.  ^' 

opark.  and  Hres.  a.  evrdenclnir  ih.  CauH 
of  •  Hrr;  General  Principle. 
Same;  IHncrimiiiation.. 

S«me:  (»)  by  other  Lncoinofivr.. 

S..i„e:  (2)  r».,^etlv.  Con.lniclion,  a.  an 


B.  ''t'"Kf  0/ Corporal  Kfftcn,  a,  Kvidfet. 

i  4S7.    Corporal  Effect,  and  Symptom.:  Mii^eU 

iCyL'-V^iJ'  <•'"?"'"''}■.  CiilibreT^or 
infection  of  a  Weapon  inrticlliiff  a  Wound  • 
Opera  on  of  a  Drue,  Liquor,  P?is„n,  rZ 

A,,imi"r  ""  """'"  """«•  "  «» 
S!!!I1'*m'T'''"  «°,0«''"  P*r.on.  at  th. 
BuTdin^     '"•'    "'«"""•'•    «•"«"•"-    " 


{  45«. 


I  459. 
400. 


InXanc,,  o/lftntnl  or  Moral  EfuU,  at 
Evidtnc; 


t  ^t  ^"°"*"'»  •"»n«ed  by  Subject!. 
t  460.    Principl.  of  Claniflcation. 


Otn.ral  Principle. 

fez  "'  .>"•*•  ?•""•  '^'ff'".  So-nd, 
Humin  -4  °'  5>n«"y!  "  "idenced  by 
hliS  rS^""*""""  •"■'  t^onduct  (Noiw, 
heard.  Object.  «.en.  Distance,  ialk.d 
Trains  stopoed,  Work  performed,  etc  ).  " 
»!ea.uri|»  of  NeRliitence,  Dai.ipjr,  In.iilH. 
ciency,  L iirtt.onablene«.,  Cruelty  Un.kil- 
fulnes,   or  their   oppo.ite.,  a.  evi.lencid 

h.viJi"/"""."' "•?'"•  HassenKer,-  lie- 
havior;   .Sjf,.Buard.  lor  Railroads.    Hic-h- 

m'.I.',™".-  "•■•''"•••'  ^'""""'rci.1  Custom,; 
M(if|ira(-ti(T;  etc.). 

of^'pirc^'nlTr???!; "  "''"'"""^  «"•""' 

,^  &te.:"ol"i.;;icr'"^  *■"""'-"• 

»  484.    Same:  Other  PrinciplM  discriminated. 


{  481. 


!  483. 
{  483. 


ZIX 


CONTENTS. 


pTtti.  I 


I  m. 


TITLE  II.-TBSTIIIO  ;UL  EVIDtNCl 
WTBODCCTORT.-OENEBAL  THKOHT  OF  T«aT,MOI,Ul  .mBfCK 


Tbrr«  Otii«f»l  Orovn  of  RalMi    Tmi^ 


f  m.    Any  AiMftkHi,  wlwtlwr  la  m»(  w  bm. 


SUB-TTTLE  I.  -  TESTIMONIAL  QUAUFICATIOIW 

IHTKODDCTORT. 


fOl. 

I  4*4. 

«U. 


TIiii.irfOB«I|«e«tloii.. 

Mod.  «/  l-toof  of  Qu«||(k„|„„,. 
llmt  of  UbJKliag  to  gualidcatlou. 


I«8.    8Ututo.rf«rtta,QMll*««k«,. 


I  4M. 
I  4»3. 
I  4»4. 
f  4»t. 
i  4M. 


OBAVim  Try 

Tone  I—Omaxic  CArAcirr. 
-TO.C  A.  -««,..  o.^,„_  ,..,.„,  ,„^  ^^  ^^^^^^ 

0«ntr«l  Prlncibl*  of  CauMilr.  i   i  i<»     « 

" 'IS!:  {S'o!;£.'!iiJ::"'''^•~'-^'*«•• 


.  .|wi,j  oi  nMuiiMlion. 

C«l.«<:llr  uf  Communication. 

wIS^'.  'BUllipBe.  I.  Id  1>W  Court' • 


I4SS. 


f  BOI. 
i  MM. 


CBAPTBR  ZX. 
SCTOWC  B.-M„T^t  I««ATr«TT  (I„4,CT). 


«»n»r»l  Principl.  of  CiMcitr. 


C.p«l.y  ftMimod,  Mothod  of  AkwUIih 


ills. 
ilA. 
617. 
SIS. 
519. 

issn. 
531. 
52a. 

f  523. 


I  594. 


G«n»r«I  Princinlf. 
J^>^'^'"'»8«.K«c«,  or  Color. 
(.1)  Iwligion. 

itU".lTf'-'  •>.'•  Convirtion  of  Crime-  Hi^ 
tory  «nd  ftemr.!  I'rinciple.  '    ** 

S«me:  Kin.1  of  Oime  thtt  Dl«n„,li(ie, 
W    Ju.lpment,  not  Guilt,  SZTliSw 
S«r,,e.    c„..vK,i„„   in  Ano.her^JuriX 

K!'.v,!rL.P''9''?"i'"'™"    "-niOTiKl    by  01 


OBAPTBB  ■FTj 

Sc-Tonc  C.-MoM«i  Db-bavitt. 


(3)  S«rving  of  Senteni-e. 
o«me!  Statutory  Ch«ngei. 


{  525. 
i  526. 
iSV. 
^  528. 
{  529. 
i  530. 
{  631. 


XX 


Gum:  *«•»?"<=•.  "  *«q«.iifl«i  by  hi. 

T:Simo^.""*"""««">«F«™'«rP,rj„,«l 

A'r,:tMtr'"«  '^""-  Co-'^llcting  hi. 
Same:  Invilidatins    One'i    »_••    i.  . 


voi.r| 


C05TENT8. 


laxL 


^m. 


tUT. 
U«. 

(IM. 

I  MO. 

I  Ml. 

I  Hi. 


1.  OmmsI  rriMtplM. 

OtM»l  TWy  of  Kx|Nri«nll«l  r«|ncit*i 
Tuple. 

Jin*  UuMlM !  h  OtMnI  or  OrdliMry 
StcoBd  gujrtloni    Wlwl   Hptclsl   Exp*- 

''•T  JV."*^'?'*  ^     (I)  yii«lifl«.«C« 
niM  b*  Kxpnmilir  Hhawn. 
8«nM :  («>  lltMratioa  of  ih*  Trial  Court. 
Hyndry    Priwlpta;    (I)    K,p,rt   witntM 
Sfulng  kb  UroaiHU  of  Opinion;  (g)  Oiw 


Tone  II.  -  EjiruiKjiTtAL  CArAcrrr. 


S«T. 

I  Ml. 


|M*. 

f  (TO. 

Iwi. 


Butoa  tor  PsHimUar  ■nbt««ta  of 

>S*«rlMM«. 
Fsroign  Uw. 

Bmio  1  t'iMlom  M  tqulvxhni  lo  Uw. 
S»mt :  UlMr  Principlot,  dlrtlngutahtd. 

JL*!!'*'.?'!'*  f''w'"l«»l  >«••>•"  (IC^Iih. 
■  L*y  Wllnon  lulllcn. 
Jf^"  (•>  *•»•   ••PwW  E«ptrl.n<»  h 
Hxndwrillng  uxl  Papor  Montr. 
rJ;fl5''V«>"    '■»••«»    (Int.rprti.tloB, 
^tte  "tto^"'  ^"*'' "^ ' *~*«^ 


OHAP^n   ■■■If 

Tone  III.  — Emotiomal  CArAcrrr. 

»n.-tono  K-IwnaMn  as  a  Ti.ti«o«ai  Diwauficatio.. 


I  »T(.    RlitnrT  of  th*  RalM. 

I  »T«.    l;l«r«ifDlKi«.1IHc,t|oBln«»n»™J;  Policy 

oftli«R»l.;  8«»tueorjr  Abolition. 
{  »n.    tivil  I'artiM'  Dtaqiixuactioni  Statutory 

Abolition.  ' 

{  57i.    8urirl»or-«    DiMualiOcation    acaiut  Oiv 
.  .«.     R"'""'  1>«««U»<I  or  Ittcaptbl*. 
I  47».    AnuMd    In    Crimlual    CaMi;   Sututorr 

Abiiliilon,  ' 

I  S?"    5*"".'  0<>-'»<«l<-»to«  and  Co.4*(«ndanu. 
I  Ml.    T«,til>.lnj  lo  Oaa-a  Own  lataal. 


*  Voir  Dlroi    M™!*   of   AKtrUinins   W* 
2>r  ualli'.'"  ^  '         •  "'  '"'•'^   "« 

*  ***'    tlSST '  '*'  *""**"  "'  ''~»'"«  D'«l«"lU«a. 

*  "*■    JSHf '  *'*  *''^*  ''  •^"'"l  Wtqualifca. 
I  MS.    Bam.":  (4)  Tim.  of  making  Obj«lion. 


ORAPTU  ZXIV. 
«c-Tor,o  B.-lUi,„AL  R«^T,o,.-„  Aa  a  Tm.«o»uL  DM,tAunoA,.o 

1.    Tat  *a«i««aI  . 


1.  In  canantl. 


I  000.    Hi.torT  r,f  the  Rule ;  No  olhar  Family  Sa- 
Utimitkip  ditqualifln.  '•""7  «w 

i  Ml-     I'olicy  of  th«  Rula. 


ooa. 

003. 


8«ui«  i  Statutory  Allaralionj. 

Theory  of  tli.  Coniuton-Uw  Rul. ;  R.la- 


I  004.    Waiver;  Sundry  Priocipln  Ji^riminalid. 

>•  Who  U  •zelndad  m  •  BpooM  f 

|«0S.    HiMtruai  BlEanwutMarriagt. 

3.  On  whOM  bchiUf  la  «  Sbodm 
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S.-.ne.  irt"dr„f' eWdrc.","a-lK,     • 
pmvnir  Lom  (riTr.^f!     .■■'"'."""''«  "> 

nf  Jurisdiction)     """*^  Documents  out 
fnd"'Tenlr'"*"'""^»"«'I"«r«'n,Tin„ 

WOe<en.ion  by  Third  Pe„on,HI.„ry. 


S  1231 


«o,,.wi,,';.'t!*'r.^!;;^'t.!:r'',';;if;;''P''''- 

?:;;:;/"«P"<."f"rNulTie.lS;d,„d 
Uw."    "'"'■''''<'   "»'"«-.   ..  Cmmo„ 

"nceofEnJ/liJf"   '"'""S^mMt;    aC 
(<l)  "  <y  Me  wnVm^  iVm{/:'> 

.~iPri';;ci^?."°^«'"'"^H,in«?G«.. 

8.me:  All  DuSt'^Tl,",'''??  ""  *^'»'-- 
mu.l  be.cco..nt"S  /orUf„~  ^^'■""•''Paiti 
S.n,e :  Dupi/,.  ™  ^ "c"™  nW  ^".EL"- 
C<'l>ie»,    and    Priniin.  p!!l  "'""er-PrMi 

Admi,,ioa,;  Sink  boSiiri"  '  '^'''"''"". 
(3)  Copv  made  an  r^-!  A"""""",  etc.) 

«anlive-  Uw  apBl^eibl?'"/''*  "S  ,""  Sui 
Di-^patchea.       '^P"*'''*'  <">  ^''fffniphic 
Sa-ne:  («)  Printed  Matter 
Same:  (O  Will,  „"  LeH™  „f  iA    ■  ■ 
tration.  "^"ers  of  Adminia- 

ird.Ceifs,.^,"'"""*  ,  '^3",-Granta. 
MinineS,;"fe.'^l,  i;"""-' «•»"(.; 

it'  "«™Ki»,  Accounts,  etc    «.  f,.i    • 
ifemorial,  u.  -er  .he"l5irorE,^de^ncc'K 


(e)       ir«„e„r  fh^purpou  i,  to  ,MMi.k 
{1242     -  "•""»••" 


{  1243. 


SIX 


ilt  ttrvu.' 
General  Principle:   Facta  abonr  .  n 
ment,  other  than  it.  T.I_.  *  ""<■"- 

wilhout  Pr^„ct"on     ^'""''  '"  P"''"''^ 
Tjfl?»;"°"  '^  "■«  Principle:    (I)    Oral 

Subject  of  Sid^^o""'^^-'""'' 


Vol.  IIJ 


I  1S44. 

I  114S. 
I  1146. 

f  lan. 

f  liU. 

I  lug. 

I  ISM. 


CONTENTS. 


■±(4) 


S.n,6:  (la)Mi«.ll.n,ou.I„,unce.. 
O.  B«eeptioni  to  the  Bnle. 
I  im     (I)  "Coll.tenil  ■•  F.cti-  Hi..»^ 

iN^irVir    *"""•'""'  "'  ^''■''«'.;  on 
(4)  Witiip,,'  AdmiMion  of  Conteni.   nn 

i  WW.    IngantnU. 


1.  Xuhi 


I 


f  12M. 

f  1257. 
{  laAS. 
{  1SS9. 


""«i»er  (V'artUu/l.iuitHct,  ,/c.J. 
"«»•    0.I1.WI  Princlpl.. 

?*""'i<''> ','"'••'•  °f  Foreign  Statutory  Uw 

*""'■    ..?oV?iSSr;.'"«"'«'«"P"'e„nc.„ 
a.Suh.  a,  ,0  Qu«li/lca,io»  of  Wi,n,„  „  Cop, 


I  1278! 
i  WO. 
i  1280. 


I.np««i.n  or  &]  SHiationT"""'"'' 
J  1281.     Witnen  most  lie  called   nnlM.  t...  r 

n28a.    C»mpl.t.n...ofCopy;Al,trKU. 


OBAPniBXIfc 

I  1287.    Hiitorj-. 

5  1288.    R„«,n  and  Policy  of  the  Rala. 

'  '""•    .^>°l^T:-airtte'„^i«-'-= 


(c) 


'A  party  dtiirina  to  prott  itt 
txtcution," 


xxzi 


*  '*'■    n'lll'V'''!"  ""'y  '"  P""-inKE:tecation 

**"  "o1'''m!'*-''"  '^^'"'  '»""«''  '■'■  the  Hate 
of  the  ,«,„  to  di^u  execution,' 

i  1294.    Execution  not  diapufable  (1)  b«.„,.  „f 
Estoppel   or  other  mlaof  sSi^ 


CONTENTS. 


flM 

I  IIN 

I  itn. 
I  iwi. 


I  im. 


(•) 


I  ]3W. 
I  1300, 
I  1301. 


KuntlM    IM(  iliaMlikl*  (t)  *■-■■  aJ 

ntl.  ur  riMdinc.  '^^  "  ^"^  " 
K»cutiiin  nni  dlfpalabk  /3)  bnaaM  n« 

K»«iili.iii  nui  dippuUW«  (4)  (MrauM  of 
Uppoiwoi'.  I  lain  umltf  ih,  b^m  InMru. 
Awnc. 

whOTt  eh*  OpiMiieni  mmly  Prwj;,.«  ij,; 
liirtniiii«nl,  w  ihuut  CltimlitK  "nd.r  li. 

Alt«r,r  pnftrnd  la  anr  ■nll^l  |-,p»n, 

AliMi.r  prthrrwl  lo  Oppon.nf.  Kxim. 

Afi».t,r  |)r»ffrr«l  lo  OppoMBl't  Twtl-   I 
munv  on  ibe  8und.        »'i~"°"    '••"- 

(f)  "  Mm    .il/„r  p„.h.c,  th,  atiuttr  a,  «         I 

i  1303     S.^r?.,''''"'  '"«  "■'  ""•  KWoll«-,i„  "°'^' 
£;M?n.   '"i    "i""f"T<'^''»'''in*ltaco|. 

lin,»..h,n«  „,„.,  Own  Wiinw.,  ,„".'. 

™r  i,."7""'rj.  """"'"  ""''  -ln'i°lin« 

f  1304.    8«m.;   Hule  utinfled  when  On.  Onmn^ 


fVouII 

•  Or  !*„»  W,  „*,««,  ,„  I,  „„,„,.^,  „ 

■   Ari'^»«'"'''P''  »'  ''"•"lability.  ' 
ANjb.  AU«.r.  mu..  b.  ,kown  |X,t,1V 

rn?vSK.l«,"v""""""-    "    C.«~  1 

A:rn,C'rr"'-'''''>'»-'^'(«) 


rail. 


....   lO'  '""•"'"•  Iiillrmtr:  (7)  K 
SJ^J'i'.'  '"T"''""""r!    'hrtHiBh    In. 
■    .^rr,pr','vil'.^'''-*"»'-""'y.''"vil.|^ 

'    SaiMt  Summary. 
"■Ami  nUn  t,Mik,niicn„  n,  „«,„„,(_ 

I[ '•■•  "■'•"•"  !•  Un.T.||,bl,,  ma„  |„, 

prrzter?''"''''-*''''^'' 


f  I'M- 
)  13)M. 

f  1337. 

i  1328. 


OUAmR  Xlil. 


IiitrodnrtniT. 

(")    MaKi.tnte-1    Report    of   Accuwd'. 

in:r.  ^'n'lS'uk'Jn'"'  """"  »-  "I"'"" 
Memorandum  or  a.  Written  Confewl'n. 


tt.l!*'*"   "'   ^••""'■V   «  .  Forma, 


\ml:  Jfte'fcV.'^- '''»'« 


f  1333. 
f  1336, 

^  1337. 


8UB.TOP.C  C.-Su,DBr  P«r„„D  W,T»tt.„, 
{  1338. 


Mr.^l?„7.'.'""'' "•""'•' Ext.. 


Official  rerfiflcate.. 

Same :  Celehrant'ii  CerllAcate  of  M...j._ 


i  1339. 


Sundry  I'referencw  for  F.vewitne.™.  .n.1 
other  .'Jon-tJffleial  \Vi(ne.„.  (  V^of  J 


oenior  laabier,  to  prove  ^ounterfairinip  ■ 
Surveyor,  to  prove  boundary  ,eu)" ' 


I  1345. 
f  1346. 

{  1347. 

{  1348. 
{1349. 


OSAPTDB  XT.TT 
Topic  IL  _ Coxclits.ve  (o«  Absolute)  Tmtimov,;.,  P. 


Conclnalva     Testimonial 


Nature    of 
Frefererice. 

<CXSe:Ke^;r%.cir'5{^ 

S^Sa~Ce^= 

8«ne^  (1,  M^,„^^,.  g^p^^   of  Te.. 


i  1330. 

t  1351. 
i  1359. 


$  1363. 
§  1354. 


zxxii 


?*™«i(2'  Enrolled  Copy  of  r.»el,Iaf|v. 

^.r^'!s4;afS=' 

saf^^^i.:;ivrrita?: 

*^.'"?.-,.  Application  „f  the  Princblea 
(r...b.hty  in  Tort,  0.ntract,   orTr  mH 

Kailroad  Oommm  oners'  Kate,  rmm? 
g-tton  Office™-  CertiHc.tS'.'^Refi'^': 
S«P»rti,  Inaolvency,  Gaming,  ,t™). 


VouII] 


CONTENT& 


f  INO, 
f  IMt 


TITLE  n-AKALTTIC  RULES:  THE  HEAH8AY  BULE. 
OBAPTaa  »T.nT 

INTBODUCTORy:  TIIEOBT  AND  HIBTORT  OF  tu,  o. 


I»«|«r.oJib,A„,l,.||«RB|„. 
I  im.    Thwrjr  »f  lb.  Uunty  Huh. 


I 


aBAVTBB  XLIV 

SUB-TITLE  I. -THE  HEAR8AV  RULE  SATISflEO. 

ToNc  L_Br  Ci.<«...XAiiii,AT,oir. 


la  Omicral 

*  '*"■    ilSrSS'J"'"*.''"''  .••  •  '"•"'"•tlr.  tad 

r  ^^"•'s^"  H„«~rKr  """•=«- 
HIT..  ar:".',¥o^r'*''~"-'^^"- 

"•nkrupicy,  rtc,  Arbi.™i„„):  "'o*^. 
lot  niun.T  at  Cururitr'i  IniiiMst 

8.in.:   0,„.r,l  Principle:    Opportynlty 


f  1374 
I  Wt. 

{  1176. 

{  1177. 

f  im. 

f  1179. 


I 


13(0. 
1381. 
138a. 


(Mm*.  Nolle*  and  Sufficient  Tin...  i. 
Sd'Di&'pte""""  •'«"»•  •"■»• 
U.  8.  8Ui«  Statutoa.  | 


I  13«.    U^..  D.p„,.fc„  „  ^,,^,^  ^^^ 
I  131*.    AJWaviu,  Tmimooy  .f  »„  „  a«. 

*  "^  te%?C''oi"vM-'T:ir 

"•"y  by  an  Oppou^t  ""^  ^*^^ 

j^^    vw  OI  a  iKpsaitioB  Ukan  but  mt 

Jih"{5ir,ro",r-iSirr"''-»'«-^ 

8«ndr,  I«.««ci.oJS?Src?i«x.«ta.. 


1387. 

1388. 

I  lUD. 


{  1381. 

f  188S. 
f  1383. 


».  OwMnt  Prlnolpta  of  Oonfronutlon. 

]AAlt      Pi.«» J  .». 


oBAPna  XZ.V. 

Topic  II._Bt  CoKr.o^TATioic. 


I  13SS. 
f  13S8. 

{  1387. 

f  1388. 

{  1389. 


EBect  of  Con.litufional  Sanction  of  n»n 
ftontation  l„  criminal  Cwe..  '  *^''- 

oama :  State  of  th*  Law  iii.  >k.  v    • 
Juri«dictioni.  *"  '"•  V«"OM 


1404. 
14011. 


{  1401. 

(  1409. 
{  1408. 


Caae, .,')-"?;  (*>  Civil  and   CVimiiial 
^ .  (0  Taking  ui  U.iRg  ,  l>ep„.i. 

.^arb'ili,':""'^"  •'  '''«"'«r  or  U„- 
fg^fic   Cae.    „,   CoaraiJabiUty:    (1) 


TOI.I.-.4 


I 

f  1408. 
I  1407. 

f  1408. 

{  1409. 

I  1411. 

{  1419. 

i  1413. 

f  1414. 
i  I41S. 

{  1416. 


«xiii 


I^mpetJiicv"'"""'''    "  »"■"   ""W 

«'?b;in}i"J,"'^""-'«'«'«»-  »'  '»«•«.» 
S«».  ^Sutu...  affecting  Depoeltion.  J, 

X*;f  *?,'o4r '"•^  ^'»"«»'  '•• 
San..:  Stwute.   affecting  Former  Taati- 

iLJl  !"*'".  "  Available  for  T*«ifvl«» 
^■poeition  i>  not  Usable  """yfufc 


I 


OSAPTSB  JttTX. 
•t-B-TITU  II-KCPTIOM  TO  TH,  „,*«.^^  ««* 


t  im.    fccon.1  Ijnniipl.:  i:\niatUMtiii  <h». 


f  IMO. 

i  1431. 
I  1U8. 

143.1. 
1444. 
143A. 
14%. 

t. 
f  143«. 
i  14». 

}1440. 
1441. 
14a. 


} 


RiMorjr:  fltatatei. 
1.  Th»  HaMMlty  rrlaslpl*. 

g™p.nflh.PriBclplf. 

Kul,  Appllcbl,  ia  crtl.  CrimlMl  C^ 

IValh  in  quMClon  muM  (■•  tb*  DmIu..)!. 
J, ircum.,.,.c..  of  ,„.  I),.,h  ^UW™"  *• 

Th*  Clrouiii.»»ntl«l  Oufcuit^ 

In  K.n.r.1:  .Sol.mnilr  of  ih.  SityaiL 

8ub»,,u,ni  C.nlirnMiiJt  ^•"" 

f  •rt.intv  ,,f  |>„,h. 
»P««linf«»  ,if  I)f»||,. 


"■AT^B  ZLTZZ. 
Tone  I.-Dt«o  DiciA«ATioir.. 


•PPltad  to  thl.  ■,0.?M«'"*'^    •• 


f  I44S. 


y«H-on4.  i«'is;b!rrar&,u. 

K;l.  .f  l^-cln.  Origin.!  .,.  D«^ 
DwUntloM  iiartl*  b/  Eilhar  Vmj. 


il4H 

f  14M. 


CHAPTBB  XLVni 
I  I4M 


f  1457. 
I  14JS8. 

f  14M. 

I  1480. 

f  14«I. 
i  14«2. 
{  14«3. 

{  14«4. 
f  1«5. 


'ngfMnlj  SMatM. 
»•  Th*  Kteemtr  Prtaojpl,. 

TH*  Cfroiua,t«,tW  OnwantM. 

G«n»nil  Principl*. 

Bt»t«meni.    (iredic.iinif  «   K*<   .~i.  . 
Mr' ""' •'■•»'••''»•'<'.  •'>b..<r.in.t 

jjK  .0  .i.f  F.;.T,^;rs"'p'„',r  • "'  '«»'* 

«"»«» in  it;  8«p.r,t,  EnlriM.    ^  '""■ 

XXJtlT 


SnbitantlTe  L«w.         •"▼»«no»  and 

TMlimoni.!  QualiUctloni. 
Authentication. 

■    {"fincip,!'.  Statement  Uied  aninit  flur.i. 
lotereit,  Admuiioi,,,  and  Confeeeion,. 
*■  -^'Wtrarr  LiaiuUoiM. 
"«Wn«''p,^.7'?T"  8««t.m-«  of 


1471. 
1472. 
1473. 


Tot.  II] 


CONTETn*. 


OXAmsXLIZ. 
To«c  m.-  D«ctAMT,oM.  ..o.,  VAunr  H.„o«t  (P.»,o...), 

■  CHMnll  SMMorr  PfMUU^  _  *    ■»'•»■■■;. 


I  im.    !■  fmml,  SMMorj-  PmritloM. 
1-  Th*  HMMsltj  Vrlaclpto. 
f  l«l.    Vnth,  It.,  of  UmIwuI  or  of  futUf. 

t.  Th«  OlreniaiiMttal  OuanutM. 

I  jffj-    Otnrnil  l-riiiclplo. 

lr';i!!'""v""'*  '""•  *""•  "^  ^'<^  Coil- 
I  1M4.    Mo  lalomt  or  Mulirt  W  Doeilro. 

iBdoiMBdonI  Hutoi  of  ■»wino«. 

I  ii£"  Jit  I'il""'''*'  Qi^iiii^ii-ii^ 

I  MM.    Homo:  Koputiikm  la  Um  K«%bborlMNMl 

.  w  <  »mm«iiitv.  ■  ""■"^ 

*  *»">•:  l^wUniiioni of  R.Uiivc.;  Dblinc 

UoM  botwMB  dUforont  Kiad.  of  i^M^ 


'!•»«  Iho  UM'Uram  «||(  BihIi  K.miET 
mo:  UmUu,.,„^i^ ^ uil^~  "™".f* 


I  14M     ."o/rTi  To«,b««,«,  Will.,  ■'  '      "• 

'  "^  i-?}^  "*  '••»  ••»•»  may  ba  iha 
•uWaoi  of  tha  ataunani. 

lis?'    "f  1^ '•'litipl*. 

I  IWl.    8uu-«,u  a.  u,  PU,,  of  BIrtfc,  D^ 

f  1M9.    Bandar  Kiadi  of  radi. 

*■  ArMtrary  LUBitationa. 
»«d  of  Imu*  or  Llllgation  Urolrtd. 


IIWI. 


i  ltd, 
OSAFnot  Zk 
Topic  IV.-Att„tatio»  or  a  8db.c«i«ixo  Witxbm. 


Thtorjr  of  Ibo  Esctptloa, 
».  Tha  Haeaaaltj  Prlaeipla. 


f  UM, 

■•  The  OlreumatontUl  Ouarantaa, 

t9  #1  •    ..    . 


AtlMter  miut  bt  OictaMd.  Ahunt  ««_ 
JurlMllction,  tic.   "™"^'  *"»•"'  'nw 


I  HOT 


ItM. 


^ncral  PrincipU. 

Who  i»  au  AUMn;  DoHnUloa  of  AUa.. 


••  Taatlmonial  Prtaeipla. 

I  J»ll.    Impliod  I'urport  of  Attatution-  n\  ,4ii 
I  JOW.    8.ni«:     Uck    of     Altt.tloiM;ta,ui     b 


f  ISIS. 


tniDidtrial. 


f  »17. 
I  M18. 

{  1M«. 


In  general. 

WllXon"  ""  ""•  »'"«^  •'   •»- 
Statuturj  RrgulatloB. 
■i.  RcoDLAH  EiiTatu  IK  OanaAL. 

liMi    V*"' "•"•••""Waelpla. 
f  IWl.    Death,  Abtence,  »tc.,  of  the  Ealraat 
»•  Tha  Ciroumatantial  Onarantaa 


or  OccupaL 

.?..»,:  kagli,b  Rulo:  Duty  to  a  Third 


lis      u       ,     ,.   '"*  t-rlnciple. 


I  1524.     . ..  , 

Pemon. 

{  1628.     Written  or  Oral  Sutement 


OBAPTBR  LI. 
Topic  V.-R,octAB  Ejtthim. 

A   PABTIla'  AccODMt-BoOKl. 

f  IWe.    In  GeneiBl. 

1   Tha  Neooaalty  Prtaoipla. 


XIXT 


I  iJS'  2«  •iT'r'ii'r  "''•'•  '-''"k »"  Kept. 

i  IMO.    Not  admiMible  for  Ooodi  delivered  .« 
f  1641.    No,^«,™...,b,.  ,„,  Term,  of  Special  Con- 

I  \^    S"'  •''"''•"W«  in  Certain  0,ci.pation, 
i  1843.    Not  admiwiUle  fnr  Laree  Item.  ^  i 

»  J644.    Rule,  not  Flexible;  Existence  of  n.i,.. 

«c"i';r5oi"k.r"'«  i-,in?.M^' 


COOTENXa 


i 


[Voun 


*■  Th*  OireunaUotikI  Ouarantaa  i  i  luu 

('oiiteiuiMiraiiedu^iiess. 


JMO.     I  oiiinnp,.raiie.iumiM.. 

Inftl.  IltVllr    niii^*    I. It     _ 


i  1651 
\  liii. 


P«rtU«'  atatutory  Competanoy 
5  1M».    neory  ,f  U»  o/  P.rti„.  Ito,k.  „  H«,. 

f  I860.    Sututory    CompeLncy    u    Aboli.h,n. 
Necmsity  for  Parties'  lloi!k..ii-        V* 


I 


I 


3.  Te.timonl.l  Qu.liflo.tio„,.  .nd  Other 

Independent  Bale,  of  Byldence/ 
f  J5M.     J*«rty',SuppleloryOath;  Cro«.EMmin.. 

OHAFTXB  tU. 
Topic  VI.  -Sijxdby  Statements  or  Dec.asrd  P„.„ 

J  «74.    Other  Pnnciple.  lliKrimiB«ted 
r    a.. 


}";'•    «'»•">;■•' the  Exception. 

Owner  in  Po.scMiun.  *  '    -  '"* 


{  1M7 


1IS«8 
IMS. 


Knowlcdm  of  Uevlarut. 


Opinion  Kule 

CHAPTBB  htU. 
fim    moene,.,.  ^•'««'  ^11.  -  Kkp.txt.ox. 

-<•  Usi>B«D»o*R,a  Ann  UsivCbstoiis 
«  lw»   ^M^*"  Woceieity  Principle, 
nwa.    Matter  muM  be  Ancient. 

*  woTh™'  '^"""•"••"  «'?"-"■»•  "  Tr«t. 

IB  SrF-v"^- -•'"*""• 

.  &,•'"''  ""'y  '»  »'»"«~  «"  0.n.™i 

'"^"    5!"";  APP''«'ion  of  >he  Rule-  Priv.,. 

I  1597.    Matte,  „.„..  t,  Ancient;  Statutory  Rep.. 
flSM     n*"*''7"'»"«<''G«neraIInter«i» 

szzvi 


t?r\   D<*l:R«it.liL    ,0   prove   Lo,, 
•  Per*' — - 
— , — — *-iiinili«iea. 

5m6.    SUn^K,„pti.„r,r.U8u..o.enUof 


C.    MaBRIAO,  aw  OTHtB  FACTt  OF   FaM.LY 

UI8TOBT. 

S  im.    Rep^utation  of  Marrfag.,  o,„.„,  p,,,. 

I r  fe&""^'''^P"''"o-iae.^^ 
K.i..ion.hirS-,t\';'«£S'i,W^;"'«r. 
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Manitoba      .    .    .    . 

New  BruMiciek     .    . 

Newfoundland .    .    . 

Nortkwtt  Terriloriet 

Nova  Scotia      .    .    , 

Ontario 

PriiKt  Edward  Wand 
Uhitso  State. :> 

Alabama 

Alatka 


Arixona    . 

Arkantat 

California 


Revised  Statatea  ISM  .  .  . 
Revised  Statutes  1897  .  .  . 
Revised  Statutes  1902  .  .  . 
Cousolidated  Statutes  1877  . 
Cousolidated  Statutes  189S  . 
Consolidated  Ordinances  1898 
Revised  Statutes  1900 .  .  .  , 
Revised  Statutes  1897  .    .    . 


Colorado  . 


Columbia  (Diitriet) 

Connecticut  .    .    . 
Delaware      ,     ,     . 


Code  1897 

Carter's  Uws  of  Alaska  \V»  \v.  8.  St.  1900,  M,^h 
3  and  June  6) 

ReviMd  Statutes  1887 ;  Penri  Code  1887 

^•"''«'«»n««H'"'»I>igest  of  Statutes  1894     .    "    "    " 
Codes  1872;  Deeriug's  Supplements  1889,  Pomenjy's 
901  •   -  ' 


edition  of  1901 ' 
Mais-Annotated  Statutes  1891,' Supplement  1896,  and 
t^ode  of  Civil  Procedure  1896    ... 

^^,  ^T**  0^""^"^''  Compiled  Statutes  1 894 ;' Code 
1901  (U.  8.  St.  1901.  c  854) .    .     . 

General  Statutes  1887  ,    -  

Revised  Statutes  1893 


K'n'o';:.SKa^;^7:!::'Zd\^^^^^  of  ,889  havin.  codified 

Hl,„„  w  tl,  evidence,  were  colliSd  wTththL"Sf'', mJ  *°  ""''  """*P'  "»*  ""*>  "^  '» 
I  he  I^inalatures  In  mnat  .<!>.».>.. .  u!.__.  .,  ..       .     . 


Date  of  Utsst 

Scstinn  Laws 

Examined. 


1903 

1902 
1903 
1903 
1903 
1903 
1903 
1903 
1903 
1902 

1901 

1903 
190S 
1903 

1902 

1902 

1903 
1903 
1903 


denliiij 


sometimes 


most  of  the 
1873  and  1887, 


\^^  1  «    --',-■'---»-«.•»*«:•*  Willi  tnas  oi  1889. 

.  ^  -hr&'i:Xbfm^.'?HXstf"?i^'hiSr  "■••rr^"°»  -"  -  -" 

•  A  note  on  the  validity  of  the  ^Z^Z^'lZ^^^^^Tt^,  wiS^bi-fotTi^i  '^ 


liii 


LIST  OF  COMPILATIONS  CONSULTED. 


UifiiiD  8t*th: 
ctit |R«W««18ta.u««,l89s. 

''^. «.wJtu"jl';3^*r::''«:'i*-.>««7 . . 

hd,ana    ...  ^hl^l^,'"*'"*""^.  """1'.  edWoa  „n898     " 

Indian  T,rrit,r,X     '   T''""'""*  K«v«d  Statute.  1897      .  " 

/omi  I  •    •    •    . 

«<">,«'' '.  ; ;  '  ■  w'!l'^'!i'*"~'***' C"J« '897 . 


Laiti 


m.1  P,«ed^  1895.«,;io;  of  ,^^''"  *""  ""^^ 
Sannden'  Rented  rsvi     ""  ™  '*** 

Main,  WoI«f,Kev,.edUwri89r.r       I'PP''""'"""''*; 


i;i;f::,; r-'r-'^-^^-'^i'^    '^  •  •  •  ■ 

3/«,tana.         '    '    '     ""•'••l  Statnte.  1899 .    .    , 

^-^  •  ■ . : :  Il7ir„r_''!''".'f^-p''-js-„te. 

•'*««)  HampMre 


1899 


Aino  ifexieo 
AVip  }-ori    . 
Abrt*  Carolina 
North  Dakota    . 
0*ie    .    . 

OiUa^oma    .' 

Orrgon     .    .    .    .' 

P'nna^lvania    . 

Philippine  /,land$'* 

Porto  Rico* 
Rhode  r$land    . 
South  Carolina . 
South  Dakota    . 
Tenneteee 


^"..ndHa™™„.irG;:,'rsu.r.885 

•  nblic  Statutes  I89|     .    .  ""'"W"  I88S 

fieneralSlatuteii  1898. 

Compiled  Lawa  1897        

RetJd'c.ldS-''^— -.An-eud, 

Hill'.  Code,  and  General  Uw.i8M  " 
I>Pper  and  Lewi.' JDig«,,892; 


meutii  1897  . 


1903 
1903 
1901 
1903 
1903 
1908 

190* 
1903 

i90X 


1902 
1903 
1903 
1903 
1903 
1903 

1909 

1903 

1903 

1903 

1903 

1903 

:903 

1903 

1903 

1903 

1903 

190S 

1903 

1903 

1903 


Qftnl  Uw.  1896  . 

gI^^c*"  "*»•■' Cod. 'W      ■    • 
-.».««.  ,^.~'»'»"»  Statute.  1899  ■    • 

Texae.    .    '    '        '     pT"""'' Annotated  Code  1898   ' 

R-v.^dCiraStatut.,I895;p;„^^: 
Unit^i  State,  '     ofCnminiP ....  .  J.  •»•' Ccle 


rfCrimlnriPfccedureiMs      "        *  ""'  ^ode 


^'-*  •  •  ■  •  ■  ■  'Siru"::^.'':'''^-"-'' •-.»«.■ 


Vermont  .  i^..  . 

yirpi-ia.  ■   P;'«|"«""'94 

fVaehinglon.     '.     '    '   ^";^« '»"•  S"PPlei»*nt  1898    .'    .'    '    '     ' 

"■'•"»•  ■  •  ■  ■  iss'c.s.'r,"'"'--"" 


1897. 


•&i.t.''i^lrJ"<'.^'!-« 


1903 
1903 
1903 
1903 

1903 

1903 

1903 

1908 

1903 

1903 

1903 

1903 

1903 


are  not 


'-»=;:»a;sfet-.?.»'" 


liv 


Sp«u,horiiS.   ""'""'''"«•• 


LIST  OF  LATEST  REPORTS  COJ(SULTED. 

II.   Rkports. 

^XulH^fhy^tkt^^^^^^  ^- been  Uken  ..„  ^^ 

For  .11  decision,  reported  .inoe  theuSTninfol  ul.T  s  {  "P*^"""'^  '"  **''''y  «""»**"• 
Wn  added,  to  include  both  the  Offlda"  r"  °rt  in  ^^  v'' "'"  •^"f"""'  "'»«°°  •""< 
these  duplicte  citations  being  fumSd  VhZl  ?^  '^''"°""  «'P°rt«>-.  -  ".est  of 
Company,  the  remainder  .ddfd  b^  he  a»thrt™  th**  r^'^J"'  "**  "'"'  *''"'"»•'!«« 
progre«ed,  the  duplicate  citation,  of  the  Offic  .1  Ren^J^  *""'  ^'■;  ^'  *''«  P""«»K 
were  obtained  from  the  Third  Labels  and  hw«!?^  TI^  •PPearing  fron.  time  to  time 
in  the  earlier  parts  of  the  book  „tro'  Z  c  tationlfT'",  ""■"'  "  '"'^^"'  '^at 
National  Reporter,  only.  *  citations  of  decuions  of  lOft)  are  to  the 

.t  liTtSS  iSeT::t^irte^s^»  tT'tr  r  --"''"^  ^  ^"»  ^-' 

of  inserting  cur^nt  late  cases  in  the  /rer^  ions  of  th«''.^?"''^  °/ '''"'"°"'  <'"'*«"'' 
who  nse  the  book  may  know  «here  to  S  n  brf  "^nt  t^'l  .°"''  '  '?  °"^*'  ""^'  *''°«"» 
date  of  their  consultation.  The  point  tTfen  w..,  th^.  f  .i'*"'  '"""°'"  '^°'"  '»  «•"« 
Nattonal  Reporter,  which  ended  TeartsWo  ^^'"7^?  tv  "'"""'  °'  *••«  ''"^''«»'* 
weekly  issues)  between  November.  1003.  and  M.^7',ri  '  i""!' /'"•R^'J  (d»tin«  by  th. 
tions  come  down  to  the  beginning  of  1904  Th?..V  f  ,  ^"»""»""«"y.  then,  the  cita. 
were  as  follow*  :  «         K  «>i  i»04.     The  latest  volume,  of  Reporter,  consulted 

Atlantic  Reporter,  vol.  m 
Federal  Reporter,  vol.  las' 
«orthea«tern  Hep<jrter.  vol,  68 
£"'??**»'<■"'  Rf-porter.  vol.  96. 
raciflc  Keporter,  vol.  73 


Southern  Reporter,  vol.  35. 
Southeastern  Reporter,  vol.  4S. 
eouthwestern  Reporter,  vol  76 
Supreme  Court  Reporter,  vol  23 


rt~~.^        "'•  I         Hanaii,  vol.  13 


The  latest  volume,  of  English  and  C: 
EngUnd  Law  Reports  .ms. 
Canada  (Dominion),  vol  3a 
British  ColumLia,  vol.  10,  nt  I 
Manitoba,  vol.  12. 
New  BrunKwtc'k,  vol.  34. 


-n  Reports  consulted  were  as  follows  : 

I        Newfoundland,  vol.  5 

Northwest  Territories,  vol.  5.  pts.  I  a. 
Nova  Scotia,  vol.  35.  '  P»-  '.  * 

Ontario,  Law  Rep<-».    -,l  5 
Pnnce  Edward  lulau        (  ^ 


^.^twToSrsi^Ars^^^^^^^^^ 

matter,  for  «hich  there  i,  waniy  authoHt?-    "J ..   t  ^"  cited,  except  on  interesting 
and  partly  becau«,  in  some  juri  dS  "tl'v'TI  ^' '^'r  '^'"  """'^  "«  ""»«"« 
dents.     The  trial  rulings  of  Federal    Hstriotr^    ?  ''''"^'^  "'^^''  "°'  ''""""K  ■"•  P^ece^ 
of  Appeals  have  .1«.  b^„  left  unnot ^^dta  ^^^^^^^^^        ""'""  °'  ''"  '"' ""  ^'^^ 
rj,.,.         ,     .  "^-   CiTATio:,  OP  THIS  Treatisk. 

^^^'^'^^:;^]^:zr'  ^r'- 1^  "-»^-'-tion  c^,  .nd 

Between  the  chapters,  and  b^tweTn  ml     t^"""'"'  ""■'"  "'«'*'  ««'=•!""• 
one  to  five  (ocoasion'ally  n>ore)  ilrXr^  :i.:d    rtZ  l!  ""  •  "'"''"''•  "'^-  ^  *-" 
read  consecutively  at  those  pointa      Thisll    ,„f  '      •     f     *  '"'™''  "'  ""■»'"■'■"  Joe.,  not 
omitted ;  but  merely  a  mechrnical  ex^ie  t  mC     '"'T'  ""'  '  "'>  "^  ■>""«""* 
«  bulky  manu*:ript    In  the  cou«e  of  inse"  inJ  th»  "'d-pensable  in  working  „p„„ 

agrea   numberof  the  reference,  obv  ^s  f  iVto  ^7^ ""r *"' ^''°™'' '^^ 
work,  to  portions  of  the  text  yet  unwritten  •  ^  t  ^..Tf"'  t""^  ""'  ^'°^''''  "^  "'e 
these  topics  reference-numbed  b6fr.r»l..r^     i        .  "'erefore  became  necessary  to  mre  tn 

California  Code,  will  show  that  thi.  expeS^U  no;tirutV.:^ent:'  "''""^*'  *°  '"^ 

Iv 


EVIDENCE 

nr 

TRIALS   AT   COMMON   LAW. 


INTRODUCTION. 

SCOPE  Of  THR  SUBJECT,  AND  PRELIMINARY  DISTINCTIONS. 
CRAPTBR   r 


1 1.  DtfinltioD  ofEWdence;  Dirtinctions  be- 
EJidenw"  b«twe«D  Argnment  and 

1 2.  Dirtinetioni   between   Factum  Proban- 

SBbetantije  Lew  end  PleedinB  and  of  Evidence : 
between  Matenality  and  Admuaibility  ;  between 
Facta  not  in  laane  and  Facta  not  Admiaaible. 
^  I  8.   Topical  Analjrau  of  the  Syitem  of  Evi- 

f  4.  DUHnctiona  between  Triala  in  Chancery 
and  at  Uw ;  between  Ciril  and  Crimital  Triab ; 


between  Ex  Parte  and  Resnonwry  Proceedinga ; 
«Si,7i!,«  ''"*''~"'""y  "5  A<(judicatory  Pro- 


ceedings. 
I  5.   Conflict  of  Laws ; 


DUtinction  between 


lex  fori^  and  Foreisn  La'we. 

Conflict  of  Federal  and  Stote  Ju- 


.  '..^•.  S*"?*  i  v-"iimui  oi  reaerai  ana  state 
rudictiona  in  the  United  States  and  Canada. 
I  7.    Constitutional  Sanction  of  Rules  of  Evi. 

to  f.C^'^  '-'•'  '^'"-  *"«"■ 

§  1.   DeflalUoa  of  BrWenc;  Dtatlnetton.  brtwwa  Law  «a  P.ef  betwwn 
^•„.  „a  E^eae*     In  considering  the  praise  scope  to  be  a  sS^ 
the  subject  of  Evidence  or  Proof,  it  is  to  be  noticed  that  the  generSToceM 
of  vmdicatmg  or  enforcing  legal  rights  and  duties,  both  public  and  private 
faUs  na  urally  into  five  stages:  1.  The  procurement  of  the  parJS  apwa^' 
ance  be  ore  the  tribunal,  ie.  Process,  in  the  narrow  sens^jTlheS 
tamment  of  the  subject  of  the  dispute,  i.e.  Pleading;  3.  The  attempt "; 
demonstration  by  the  parties  of  their  respective  positions,  i.  eTria     7^1 
detemmation  of  the  dispute  by  the  tribunal.  T..  Verdict  and  Judgment 
he  L     cTeXr'  °'  '''.  '"'."°"'^  determination,  i.  e.  Exeiutiorand 
A.%K  .      ^lA^  ^^^  P'*^"'  ''"*'J^*=*  ^«»  somewhere  in  the  third  staee 
At    hat  pomt  (takmg  for  example's  sake  a  civil  suit  at  comln  law)  X 
parties  have  arrived  at  an  issue,  and  it  becomes  the  plaintiff's  in  eSt  to 
demonstrate  to  the  tribunal  the  existence  of  the  legal'relation  (a  rS  as 

Lte^'rs;?;rterntrr^^^^^'^ '-  -^---^  ^^«  ^^^-^-« 

the^itX^ftw  '  '^""T,"**''-    '^'  "-^^"^^  "'^  ^»»'«h  *!>«  ^'loi™  of 

of  fa^cteaid  T'iLr"""^''^' ''  'T^'"^-     «'^*"  <=«'*«•"  ^«^t«  o'  groups 
IntSr   ^  >    ,  ^  predicates  a  legal  relation  between  A  and  B.  i.e  is 

^n'  The  estihV  r  "^""f^'  *  "°™  °'  ''^  '^^'^^  '^"-^--^  <>'  that  rel" 
^1-,''**''^'*°''°'  °'  *  8'^«°  •^1"'"'  *»»«'>.  involves  the  demonstration 
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DEnxmON  OF  EVIDENCE 


[Chap.  I 


(1)  that  certain  facU  or  ffroupa  of  facta  exut  ^9\  »h.*  ♦»  *i. 

coamoaiaafactorphenomZn  B^;tl«  J^/T*'"'*""^^^^^  '"  ">• 
.nd  "law"  ia  he„'aaTuZ-a.^tlV  S^4Sr'"^^^^^ 
»  for  phraao.  which  .hall  .et  off  in  one  cSatheTL  that  L  J^?'''"T* 
inatance  the  State  sanctions  and  wiU  habitZlv  .nZ!  .  ?  *^'"  "  *''■* 
apecific  content,  and  in  another  cCthefarf.  ?1T  '  '!«"'  "''•"°''  "'  " 
which  the  State  predicate"  hs  „hJio„  '"/*  ^"f  ^-t'-'g  the  contingency  in 
with  the  general  bodyTwSnL        lu    ?™''  ''""  ^"  ""  <J««"n8 

of  the  diat inctio?  ForTns^t  7         '"^'"'  ''''  '""'"^  ""•*  positivene,, 

fp  Biac.ac.;„por:^.^t:n^^^^^ 

only  legitimate  ch.ld.  and  (b  "nde,  ^  h  c  "  "  '«'^»°8/°hn  Doe  hia 
relation  attaches  as  betwLn  John  nr/n "T -*""''  *'"  '*«'"'  J«g«l 
a  fact  of  legal  rule  S7n^  fa  Lr  f  .  "1  '"  °'*''"-  "«"  (^)  »  <^^^y 
(a)  may  be  S.  turn  „3l'i '^' .^of  S  Tr!'  ""  "''''"''y  "''=*•  "^'^ 
and  the  like)  in  con.poS„"Tth  orf-naXf  liT"^^^^^^^^  ''^'''''''^' 

ownership  may  be  handed  nv«r  t^,  a\  •  ■  """'8"  8"ch  a  question  aa 
usually  d'ealin'g  wiS^"ol7r  LcuXTttVn-*'!-^"''  °'  ^''^  *""-«» 
preserved  between  legal  pZcS  and  U  ofl!  "t'™  "  """*'  *''«  '«« 
ordinarily  call  -facts^'    No  m£L    !°.-      •     *^"  Phenomena  which  we 

determination  of  thet„e™lsc1rf'^?°"'r  "  ^"^  "^'^^o^^  '«  the 
claimant  has  here  two^Xl  of  Lf  ,'  ""''^','1  ^*  "  "PParent^hat  the 
his  demonstration  rS^^ad  the  tril  ^,1*?""'  '"  '^'  P-'P"^'  «' 
rule  of  kw  is  a  process  haWna  t  °"'  °^  '''"  ""'^''^^  °'  »»»«  ««erted 

To  persuade  the  triS  of  t  ^exhtenr  o'^r'"  ™^''  ""*  ''«"  "^'-^^ 
process  with  which  the  ru£  of  EviZl  '^'^'^''r^  "'^^e  of  facts  is  the 
most  part  concerned.  '"^  *"  ^"^^'  »°  "'"«d.  are  for  the 

J2  l^Sn^Llfd  f:oZJ:'T'^''-     ^^"'-  *^'»  «-.  however, 
expedients.    The  claimant  3^     ^     tr*  ^^P^^^'^S  different  classes  o 
phenomenon  in  i      erfr^trwhior'''f  ^v"*^"  "^  '""^  *"^"»«'  'he  verj' 


lii-a] 


INTRODUCTION. 


f  1 


ceM  of  p««e„ution  i.  .  dSnt  o^e  7rom  ^e  n^"""",'"'""'.-  '^"^  P'"' 
The  latter  is  ArgumentnUon  ThT  1.0^^  *  ^T"  ?'  P'*""«  »«»«^her. 
the  invocation,  by  co^n^l  of  o^nli  «  1  T'"^  °'  Ai^umentation  ia 
combination  o  a„umerLt.  IST  i^""  °'  ''^'•'  *"'*  '""'^"^  •»  »»•« 
the  general  proce  "o  LS  r,Sf  ,  '''  «°'^*'™^°8  ''''»  -ul^proce*.  iu 
.uflBcient  herJ  to  note  thi  aIS  iT  LT"""  ''"''^*^*  °'  ^'"'-  »»  » 
entation  of  Evidence.'  ""'K""""*  "  »«  be  distinguished  from  the  p,^,. 

(c)  Definition  of  Evidence     It  i«  nt  i;»»i  .•    , 

•tructaformnladefininnhat  is  t^l!  „^?  Practical  consequence  to  con- 
leas.  it.  content  is  capaWe  of  CTt.^"'^.' ."  ^"''"'="  ^"•^'^'- 
i.  the  process  of  pre^nting  e^dencT^'  thY  *"  "«  ~ncerned  with 
an  asserted  fact     In  this  nroT..   h       ?u  ^"'P"^  °'  demonstrating 

Of  the  definiUons  of  legal  evidence  that  have  been  n,„nno«^  , 
time  some  have  been  fmmed  merely  in  view  of^nhl  -^  '°^.  '""'  ^ 
of  the  subject,  others  have  been  inlL^J T  ?*P'''"»""g  Partial  aspects 
fication  or  the  relatTon  Swe^^  ',^°f^  ?  T u*^?  """"^  '^^"^  «'  «=J«»i- 
comparison  of  them  1  WdTv  be  m^^  Z  °'  "^^  ^""^  °'  ^^'"^^"^ '  '"'<'  « 
«  collation  of  the  cCical  defi^tion^  ^f  '  "°'"'"°"  *""'"•  Nevertheless, 
variety  of  phrasing  Sited  nr^n  "/?^"«''"«'  «  "nl^  ^r  the  singula; 
exem/t  fro'm  Pt^^'t^LZj  ■"  "'^"*  "^^"""^  '^  »-P'«  -«>  - 

/enp  or::::ste%STs;  v4K;  z?--  ''«^-«« »"-  -•»«'»' 

side  or  the  other. "  "^  '•"*  <"  P"""*  w  "Mue,  either  on  the  one 

1824,  Mr.  Thmuu  StarHe,  Kvidenoe  I  0  ■  ..  Ti,  »     i.-  1.  •   , 

'  A  bnef  comment  on  some  ofth^  Dh^L» 
«nd  t*n.,.  i.  worth  while:  (1)  "krwaW^ 
th.,  mu.t  be  not«l,  b«c,.,«,  it^  I  certaTn  th«t  no 

pnl/.l  1       'f*'        phenomenon";  it  is  diffi-     h;",;" t)^  m  "  '"?' "'«'««'n.    It  i.  not  intended 


tne  testimony  of  hia  witn^ases  witli  his  as«K.ii.lf 
•n  the  office  ,nu,t  be  distinguished  from  hlH  to 
.t,on  when  he  is  putting  the  wit„e«,7n  he^tj"d 
(4)  Conviction,  positive  or  nemtive  "  •  it  will 
b.'  wen,  m  discu«{ng  the  Burfef  of  IWf  th. 
the  i.roce«  of  proo/'and  di,p,«,f°L^'  Sn- 


ceived  of  either  u  the  establishment  by  both 
proponent  and  opponent  of  their  oVn.,«^rtion,? 

exactfv'n*'':-''  "'"'""■  ""  <"••"  of  a  cS 
exactly  negative  ;  or  as  the  establishment  bvth. 
pro,K)nent  of  conviction  as  to  a  riZ  »Lprtl„» 
and  the  destruction  by  the  opnJnfnt  of  anvtn 
:il'°?  •1.'°  "'?'  -"-rticn.  T  is  no"  intenZ 


to  rov..r  fhlT..        7  L  "!0«  views,  but  merely 

Court  will  put  in  ,„„ti„„,  the  Court'^' deteniin. 
*'""  yPV"  «  question  of  fact  mak^  that  f™tT; 
practicjil  pur,«ses  a  reality.     Forthe  dutoo*^ 

iT-'P'r '*""':  """•  ''«'  "truth  o'Tp^ 
ntivu   a  the  result  of  th.  Court',  determii^X. 
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DEFINITIOX  OF  EVIDENCE. 


[Cb*p.  I 


SSa^rj.^  *"  '*'--'"  ^  '^-'  -  ^  ~bj.a.  f.,U  wUh.0  th, 

lUBnnatlve  or  diMfflrnmtiv.  of  iu  .xi.tenc  T^Tj.J  **T.'  »*""»•'»"  'ither 

tioD.  of  evidence  are  coniinuallT  prewntW  tl,'.»li       .  *  *•■•  *°"'  '"  »'"'•  ••"••.  Qow- 

word  i.  u.ed.  i.  that  in  which  the  .pp^i  .«„„  of  iU,^„;' J^'J"'' ""*  '»  '^''^'h  "» 
•rldenoe.  Under  thi.  limitation,  then.  ?vW.„~  l!  .1  "l"*'  *°  ^"'**'*""''  »'  «/  'e*"!. 
oontemplation  of  iU  being  prwent^  to  t^l  *  ,  '  *"";'*'  "•""•  «««'•'  ^  any  facUu 
ducing  in  hi.  mind  a  VerfuLT^J^rnZ'^^'^Zl''  {"""' '"  ^  ^"■''  »'  "«  P- 
would  be  called  for  at  hi*  hand«."  ••"fiwhed,  a  deciaion  to  a  certain  effect 

denoto  the  mean,  by  which  any  alleged  mal/rf'C  Th^il'^  V'^t  i'  '  ^  'P^^  '» 
invMtigation,  i,  eetabli.hed  or  di.p1^ed  .'  ^         "'"'  "'  *''*"'''  ^  tubmltted  to 

<<Evid;;,!;'";'»Ll;tri1':K"H^^^      Abridgment.  l.t  Amer.  ^.,  l„  34,  ., 

fact  'Judicial  eWdence  •  may  be  defined  r^itl  ■!  •'''*""«•  <>'  *>"»•  other  matter  of 
in  proof  or  disproof  of  factB^tS  eltenle  i  wmI'"""^  '^''^  ^^  «»"».  of  ,„1  i^J 
By/a<-/.mu.t  here  be  understood  the  ^"1^1  !f  ~'°-  *"  ''"-"<"'  before  ttem. 
when  appertained  the  law  i.  toTapphJS    forllth      T-  "l"  °'  '»"'•'  '»«*'•'  *»  whi^h 

1872,  ir.eW):  "Evidence  is  tha  Xch  bri^I  ♦  !?"'  ^^  °'  Definition.  (VVorkl  ed 
or  falsehood  "^ any  .ubstontive  pr^;it  L "iZh?  L"»" ^  «  i»"  conviction  Vf  the  tr,S 
development,  of  the  different  parted'  hk  ^.fl  r  ^J*^  "'  ''''"*«'*•  "lustration,  ad 
dence  which  ought  not  accord^to  t^e  ru!l  ")  i""  =  ^^  ^  ™"''««<"'  Produced  by  evt 
J«.t  conviction;  .he  law  thereforf  d^t  JL  eSaT""  ^  """''  """  "''«"  '=  "oTl 
o  have  ...  prodncing  .,.ch  conviction.  anT  that  « l^T  ■'"'■"*'  '^''"  "'  «^ide"ce  ought 
legal  evidence.'  .  .  .  jf  Th,.  woT  '"^ .""'  evidence  m  it.  different  deirree.  i.  ^.iua 
.!<  «uch  abstract  pr„po.,lo:.te;^^;;",^„^^^^^^^^^ 

-^ptaTion.  incMe.':rthfr2'by2r'  ^  \=,  "  "■"  ^^^  '-'^-e..  in  ,e,„, 

Rev.  1«:  MVhat  is  ou?r':  :Xr;T"?'^r'  -'^"--."aHarv.  Law 
iud>c,al  inve.tig.Uo«  into  question,  of  Lt         '  Th"!!.""  ^"^  7^''''  ba.  to  do  v,ith 

^  Ihew  rulaa  relai^.  to  the  mode  of 
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«..  ica.^  of  the  word  whH  U  „„"  .  T""*"*'.;  '  •.  ^'^"  *>"•  »»•«  '•vlfl.nc.'  In 

Wi.  of  ioferenc  to  .nSth.r  mittor  of  t-^       7„'J^J"'"".;'  '•»»  »°  I*  "-H  „  • 
to  •  tribunal  •  „,w  bui.  for  r«Mo„l„,     tm."  i".  "  i  '^^"^  «W«n<»  w.  are  fumUblng 

.ridenc.    Evidence  0,.n,ui,-„;.tr;rflTt*^^  "^^^  *•  "'"•'  *«  «•"  ^h^ 

otherwUe  th.n  by  reUoning  or7re""ren  jL  th.T    ^^  tJ^'^^  *"  "  ''«•'  '"'"'"•' " 

8  2.    Dtotlaotlon.  b^tw^a  r.otu«  Frobwdwi  and  F.otn«  »,-h 

menu  and  o«-7p^i*  e„,  froTrrnV'  V'"  ^'''^  ?  -"™^»'  P'-''^''  «'  <•«=«- 

bo  a  good  investS  o  iT.on^y  AtilTZS''''  '*  f'"^  ^'^  P"'^"  '° 
listen  to  your  evidence  of  YhL  wS.  7*1  '^°">^'«"  "P^y.  "  But  I  cannot 
ment  conLering  auTp^p?^  '"'  '  'J™  -'  "  this  mo- 

What  I  am  now  desirou^Ktawir  ^  . """"'  "  '°  "^  "»''«'  ""»«»• 

has  merely  made  a  Ser  I^d  t '  n  "  ''^'"'''  !"^  '^''^  »  '^"^°""»  «' 
before  me  now,  A  eWde"^  of  if  I  b^rn^  "'^f.'  ^''^  "'"«  ^'"8  "°» 
tion  U  daily  p^Ln^ Te^,^  co„^  F  .  ^'"'-  "^"'*  »"'=''  "  "'"«- 
any  defect  in  the  evWen^  bu7beca„t  f^  "  "^''*''^'  ""*  ''^'^""^  °' 

«  not  before  the  Court  The  Sctiln'rT!!""  *"'*'"'^  it  is  directed 
factun.  prolandun  .ni  M^ttZ^  *'"  ^""'^  ""P«'**°t  between 

/a.u.,«.;^r:aSetr;i^r;^^^^^^  Tter^^-^  ^^« 

sarily  to  be  conceived  of  as  favnothfifi^i  -f  ^  .i  The  former  is  neces- 
affirms  and  the  other  ISs  frtribul  V"  '^'  "^''^  '^'  °"«  P"*^ 
either  direction.  ThelaS  LILTv^h^,^'"*  "  ^''^  °°'  committed  in 
and  is  Offered  as  ^"XZZ^£^::'JT'^:Z'''Zt::^'' 

nature  of  any  evidentiaTouitioflK*".^.'""  comprehension  of  the 

tive  aspect  ol  itls  Itt Uy  S"d  Tn  eLh     "'^^"^  ''J^  '°"''«  "'  '«'- 
be  asked.  What  is  the  PmrJZ^l^  ^J  .^'^'°°  ^'^^  ^""«*'°°«  °»"«t 

Evidentiary  Fact    ffeSd  ^  pC  U?    ^a'^o  °.H^  T^'    "^"^  '«  »»>« 
found  arises  from  the  cLumsZce  tL.     ^,  V  I  '°°^"''°°  '^^^'^  °f^«  " 

^Th.  «...  .„thor  «p»t.  .„brt«tiJl,  thi.  definition  U.  bi,  Pr.li..i„ary  IW.i..  263.  pal. 


II 


IVIDBICE  iKD  SirBeiASnVE  LAW. 


[Cwr.  I 


i.  rejected ;  here  IhX^L  b  L^th  tju      w '"'"'  '^'  "*"''•  ""^  »•»» 
no  ground  for  n^itiJ^^^^Z^-T^^^T'^T.^'T'^''' 
^rhape.  that  .uch  a'^iefence  -  notr;il.We  u^^  ir^ra^^^^ 
terjr, — a  ruling  of  pleadiaa.    It  ia  MFt.>nl.  „T.     ?•      *"*«'""'»  ^«  b«t- 
evidenco ;  it  i,  .  rSin«  That  the  »^^v  ^   T  •  '?^"«  "P°°  "  'l""*^"-  »' 

nottenabkby  the.ub^tlnl^'L'^r^o^Ljrh^^^^^^  ''  ""''- 

The  contnwt  ia  indict*.!  kt  ♦».- T'        w  »«n»We,  by  the  law  of  pleading. 

former  deTn  ng  the  ^^  /,  tt  ST  ^'^'^^^^  ««»  Admiaaibility.  the 

latter  defin^g^he  Sn  of  .„^K'T  '"  J^''^  ***  •*  1-V. -nd  the 

The  two  problem,  a«2u;Llcf^?Te7th^'^  '°  •*""'  .'^P*^""-' 
tends  consuntly  to  confuae  theT  auk  't  •  '  ""«=«="~'y  <>'  «•»  usage 
confusion  has  iLrpSSrated  1  ft       ^^^  "',~'"'  '•«•'  treatises^ 

repeatedly  calbd  a^rortole'trr^pS  ^ ^^^  T^^"  ^^^ 

inveterate  error:  iTiropriety  and  the  harmfulnesa  of  this 

tion.  not  of  .rfd«c^  but  of  th.  .WSt  b  "  Ih^'^  ttf.  *^  ^"'°°  *""»•  **  *  I"-" 
not  the  proband:  it  doe.  not  belomM^  ^be  i^,fL  K  ?'=  "  «•!*«*•"* ^'"W-m 
of  the  cue  may  be  proved-  it  uZJVn^.  ^^^'  ^l  *•"'  '*'"  °'  •''"'•«»«•  ">.  faoU 
hM  determined  thiU  J^    .h.n  bS  ™a„i^H   •''"  !J'  "''**  *"  »^«  '«*»  »'  "^ich  the  Uw 

the  .ubj«,t  only  in  the  compilation;  of  th.Si.^  "T^.^*^.'*^  ""«  "'«'  »>»*«  •*"JW 
teut  witi.  directing  that  the  evidenc!  t  tJSt  ^TTu^  •'^""J  '""''  »"'  «"• 
«Hfded,  under  tlie  guise  of  lavine  down  «0«  „»      -^     ^^  ""  '"  ""••"•  •*•'«  f»rth«  Pw- 

t««ti«  on  the  La,  of  EWdenc^'J^^th  !  0?^°'  °l"°  "'"'"'  "^-P*-  "'■  ''•'""pS 
extant  concen,i„g  that  branchTf  th.  ^t  ^'^P'".'''"?  Portion  of  the  other  trcatL 
the  wrt  of  evidence  which  .hould  Tre^rir;^!"^.'"*^."'  ''^*°»  ^"""^  ™'«*  coucerning 

Batwhy.honMd^„ntfor«.o^.Lr;;i::j5:rt::Sot':rnLr 


flI-«] 


INTRODUCTION, 


!«*  I7  which  Um  tr«tworthl..«M  of  .ridcDM  U  proriM  fer,  and  the  r»lM  by  which  lu 
V^»iorm  kmMm»M,  U  for  .«ry  Kwt  of  <«»«  U-y  «,  wh.t  they  oJghtU.br 

S^f  2t^"l^i^  oou.p.t...cy  of  wlt»«M.,  nor.  i„  g.o.r.1.  w  U..  .d«i„ibinty  o,  U^ 

I^  In^J.  «*./".""  "'-"""l'"*'"  y°^  '••  "•^  '•"«*  *»  »"*•'»»  «Sort  M 

MUM  in  that  form,  it  U  MOMMry  Uut  you  .hould  proy But,  to  ...an.«„U  tb. 

f^  whUA  confer  or  t^c  .wy  rights  b  the  rn^lu  bluiucM  of  wh«  U  clIcU  tUo  vU 
br«cb  o*  "-  «*w ;  to  cnumcru.  the  «,u  by  which  right.  «  ^a»M  -  in  oulcr  io,2 
to  Mm  offence. -U  the  main  butincM  of  the  pennl  bnu<eh.    Whnt,  tberafore,  the  law 
yeii  riT.  lu.  under  the  .ppelUtion  •  kw  of  «ia.no..-  i.  w.U,.  ,„  .  ^iZTotU  cW 
«d  pen.1  Uw.  Under  the  title  Bnrglnry.  Mr.  8i«ki.  4r«n.  b^yK  Su  on  « 

Wlotojentte  b«rgI«Tr.  it  U  eeeentUl  to  prore.  let.  A  f.loulo^  b  Jki/g  .^  .„Un„i 
2£.     ^  dweUing-hou.,,  3dly.  in  the  uight  time,  4thly.  wi.h  h.Un't  to  oor«it'; 

t^l     »!l  V?"  ^T^  *?  *"'"""  "^  "'•'  """•  ""»'  »«  "'deuce  of  w  netu.1  or  eon- 
«^ti«  bmkingi  for  ifthe  ...try  w„  obuir.^i  through  en  open  door  or  window.  H  U 

SuT^  ^7^.^     i        ':".''"*  °'  '*"  «""?"•').  but  etill  w,  attempt -to  .apply  that 
deinlt  o.,  of  the  offence  of  burglary  which  the  .ub.Untive  law  ha.  faiUd  to  afford ?" 

-..if  ;•    7  •'"'^f  «"*\'^"«''«  «<>''-*'<  The  Common  Law.  U'O:  "The  principle.  «rf 
•ab^hve  law  which  have  been  e»Ubli.hed  by  the  courU  are  believed  to  have  beei  .m,.^ 

r-^.'"*"^*.^;  •"*»*"»  Pr"*""  """»-"••  ''"•"-»  '"  'he  form  of  ruHngeXn  tht 
.   H«  rule,  that  the  aoto  or  omiwion.  proved  or  in  auction  do  not  constitute  a 

l£',^.„\^t^  .L.^  "  '^''":-  f  ""»^'"»  «<"'»«»  Co..'  the  plaintiff  slipped  oa 
!Slit  «f^.  .d^   k"^  kI"  "'""'^  •""^    '^'"'  ''•'^  *>'  •"•  "'PP«ng  wa.  that  thrbraJ. 
r„^r/  n   !     !^  .  ^"^  ^"  "^^  "^^^  ^^  *'•'••  »^"  '*•  •»<»  •  b'ildr  tesUaed  that 
?ha„d«n     rt'  •""^.r  °"**''  •'^  "'^"  °'  ""•  «™"«»""e«  •nd  the  ab«.„ce  o 
t^!^    ^u  "".  °°'^'"»  *»  «'»t'«J«t  thi'  «cept  that  great  number,  of  perwn. 

?  ^.  J  ^""^  •"  *•"  "•"""*  •*'**••  •"'1  ""'•"d  •  nonsuit  The  rulina  wm  in 
foria  that  there  wa.  no  evidence  of  negligence  to  go  to  the  Jury,  but  this  w„  obvlli  Iw 

1    ^.u    ^  ^,}"  "••'■"^"'"K  •"««»  •  •'•iw'w*  ••  was  proved  by  the  plaintiff     A 

tnT^  ^r  *'?".'^  r  ""^'^  i.""""'"*  *"' »»  '°'""'  '"  "'•  *««'-'x>ok..  On  tte  other 
hand.  If  the  Court  should  rule  that  certain  acU  or  omi».ion.  coupled  with  damZ  we« 

rule  that  such  «!U  or  om.«ion.  were  a  ground  of  liability  or  prevented  a  recovery,  «  the 
^wS?t  ^belrf  ".^-'1*°  be  actionable  negligence  to  let  a  hou JT  a  L'l  ng 

«.rl!!n'J?K*^'f'  ";  7'*T'  ^"'""''"•7  Treati-  on  Evidence,  611-614:  "A  great 
portion  of  these  rule,  [of  evidence],  a.  laid  down  by  the  Courta  and  by  o.r  fext  wrU^ 
«.  working  a  «>rt  of  .ntellectual  fraud  by  purporting  to  be  what  U.ey  am  :.  rTiui 
utter  confusion  of  all  orderly  thinking,  a  Court  is  frequently  represented  a.  p*«ing  on 

Zive  law  or^'Z,""""  "  ""^i'  ". "  "*"'"'"'  '•*  ~-  «'»>«  »'«'"=''.  either  of  fu,^ 
•tantivelaworprooedur*  .  .  .  What  U  the  rcult  of  this?    Utter  confusion  of  thought, 

» li.  K.  1  c.  P.  soa 
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•mJ  fraqaent  injuitiee  in  deeUioi.     Of  conn,  wh—  . 
tion  in  th.  J.W  of  p.rtne„..ip.  ^ncy.  oTdo^"  '^L^  "•"  "«  ^'''^"8  •  que- 
ur^dction  in  de.hng  withfrSmUtlk^  trLt^:  I^'T"""  •»'J  "ope  Sf  eju,^ 
th.  rule,  for  th,  con.trucUon  »„d  nUrp^uUon  of  L  °""i"«  '^  "'-"""'•"U;   ,i 

".«t.on  U..t  ihej  .re  dealing  with  rulj^f  , vTd.nl      '^"^^  """^  y""-  *""  »'  •»  i^airf- 

reached,  .nd  bewilderment  attend,  the  pXL  xf^  **  '^'"^'  "  ^^  »«>»  ^ghtlr 

our  cue.;  and  it  i*  s  .ubtle  one  Bnt  l^^'  '  1  *  ^^"*  *"*"■  *»  •'••Ply  ing»in«l  in 
tiaclly  with  thU  part  of  our  law  unS  the  -J^""'"  '^"'''  ''*»'  "-oroughly  fTd^el 
m«.  of  .ubeUntivVVaw.  «  d  of  S  rallTnl!^*  '"'*• """"  '*  ^  w"  of  tha"t 

overUd.  it     The«  wa,  .  ti«e  whTnl),'   Tt  w  J'Sr;:3i':r?'  "''^^«  ^^i"" 
■•  Mid  en  tvultnet  at  iun     Tli«  ««»».>.«  j       •    .  °'  '""'  *o  the  jurr  was  ■nnlr.^n  -# 

jomething  to  the  Con'^Ti-  P^TZ\t  Zt7'""','^\'  "-  •^'''  --  »-twriy  „. 
Jury.  But  "ow.  for  twoor'^th^lS'rfj!  l^*  "'"r^P''^^^  and  .aying  it  to^  hf 
whU  i.  offered  in  evidence.  SerT^^^X^'uT,  ^°  f  •""•'"»  *»"•  "dmLbimy  S 
«.nt«.ted  with  iU  ~imi«ibUity  und  "r  the  ^w  of  ii^T'  '^'^  *''"  """  "'  •^•denctf - 
tive  law.  ...  It  i,  t»,en  fundwLentd  that  not^Jl  I  f^'"*  V"^  ?""=««=«,  and  the  ,uh^. 
evdeuce  we  referable  to  the  kw  or.Trde„c?  Fartlf!'"""'"'  '^"""•"«  »'  ""'X 
enumerable  company  of  question.,  of  the  wrt  Tu.t^l&.  ^  °'  """»  ««  •«>»■  A? 
^•n  not.  nay  much  oftener  than  not-.™  deSlui"'?'*'  ***'  '"^  "'ten  -  more  often 
belonging  fa,  the  l.w  of  evidence,  when  in  ^l  #„  I  Tu  "  *""  '"t-book.  ,nd  CMe.  u 
l.ne  of  thi.  .ubject  «.d  n.pecU^uirytj^^iSorSe'Jr"^^!:'  '--^«'  'otheTnie'; 

(3)  The  question,  therefore    "Of  »»,»♦  u. 
offered?"  «  not  answered  b^ihe  kwoJev.?"^'  "'^  ^^'''«°**  •« 
way.    The  answer  to  it  is  ml^: iZ^  ^     ^^r"'  '°  "  ""^"^'^^ 
Buch  Propositions  of  fact  as  ^         Evidence  may  be  offered  of 

de/elt"  "'"'^^  '^  '^^  •"^•*-«-  ^-  ^  any  right  or  duty.  Cai.  or 
tbf  ^.^"f';;:^;"  ''^  '"^  '^  '"  '^  *^«  *«-  °'  *•>«  pleadings  under 
P«ltr;^S;rsr"^"  *  ^^-^^  ^"-^  ^^-^  -'a»>Ii«Hn.en.  Of  one  of  the 
"|^:tr^-  -C:3  as  evidentiary  f.t^^ 
evide^  tL^  Zr2^  1 1-^r-td^  ^0  n.  ,.,.,  ,,,  ,^  ^, 

congener,;,  such  are  really  equSttoaJ-^'"'''*"^^^^^^  """^  '''''' 
wa.ve  proof;  they  are  thereL  no  part  o^l  T  ^'°'"'  '^'^  ^"""''"^ 
necessity  of  distinguishini.  thZ  F  Z^    ^""^  "^  ^^'^^^^  except  for  the 

The  fourth  class  aCt^cet  Jrsi:t^^^^^  '"»-"^''  "•f-i-^ons' 
on  the  self-evident  corollary  that.Tince  2^'  ^^  "t  ''''^'"°'-  ^'  '^^^ 
become  a  Proposition  (*«i«  par  m^pv-?  °*""7*^'"=*  ""^  i»  't^  turn 
offered.  Thus  the  law  of Ci^  L  wfltT  "^  ^''''  '*  """^  then  bj 
relation  between  Evidentiary  S  anSooosI^  "T''*  "°'«'^  ^''^  ^''« 

w.eh  evidence  may  be  o.ered  heinT^rgirb^he ^^S^Z.^ 

'  ^"*^  •»  """It  with  in  Book  IV,  ppK. 
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II.  ^yv>hommuit  Evidence  he  wuenteAt    tkj.  ,•    .u 

of  Proof,  and.  incidentally,  of  P^^Ttbl  "  *•"'  ^"""°"  "^  ^""^«° 

III.  To  wlum,  mtist  Evidence  he  vresenU^  l    Tk;    •       i 

function  between  Judge  and  Jur^  Z^l^i-  ^*'" '°'.°J^«»  the  relation  of 
Fact.  ^  ^'  **  respectively  deciding  upon  Law  and 

JlL^'^rXi^Srilyl^^  Thi, 

«ion«.  The  former  (as  will  te  si"!  fn IT'  ''°'"!.''"'^  '^"''-'"l  Adn.is- 
of  burden  of  proof.  The  atterfL  .-»/"!  "'"i'"^  '"*"«  ^'""»  "  '»>e 
lent  to  a  rule  of  pleading  ^       ''""'^  °''^*^  m  §  2)  is  in  effect  equiva- 

aspects  of  procedure  whS  a"  inllS;^^  f^' "?  T,"  "'^'^  '"''' 
question  who  has  the  burden  TZ^ftr  exa«X  Z"'  ""'"""'•  ^'"^ 
questions  who  shall  open       '  cW  f k!  """P^®'  "  "^  *  piwe  with  the 

gations  require  an  ZL.J^^^^::'^;^'^  ^'^  ^"- 
treatise  on  evidence  merely  because  ibli^^.T-i^-    I  I  '°"°  "  P"'  °^  " 
rial  and  because  their  probl^rLve  corS  rSl  / '"''"^ 
the  strictly  evidential  problems  *=**°^^°"y  »»  b*  discriminated  from 

evidence.  For  example  the  rnlp«  „f  '^eatraent  be  included  in  a  system  of 
raise  the  question  whetlrarix^^^^^^^  ""  P'^P*"*'""  'or  trial  may 

before  triil  begun,  or  whether  tSti^^  ^'^^e^'^-n^y  be  detained  or  bonded 
taken  before^a^o^wheS  dJ^l  7  can  be  preserved  by  deposition 
vented  from  being  clr^ed  ou[  of  thT  •  T^"^  ^''  '"^^^°'=«  ^'^  ^  P«- 
rulesofprocedui/afferthe  eubla^^^^^^^^  ^ '"  "'  *"^  °^  *^-« 

plainly  belong  here ;  tJ'L^ST  p^Zre -L"' il^ "^^ 
thing  can  or  cannot  be  done  before  trial     T.?  -^'"^  ^^^^^^^  " 

of  evidence.!  Again,  the  deliCtTons  of  Thl  ^  ""  "  '*™'°'''  ""'  ^"^^^ 
rules,  prescribing  the  place  of  "tZ-^  J,  ^k7  ""  «"^'™^**  ^^  «=«''"•» 
the  form  of  the  verdiSld.ll  ri  \  ^^'''''°'  "^"""S  retirement, 
which  prescribe  what  elrii  •  ^"""^  *''^'«  ™^««  °>«y  be  some 
of  evidence.  andL:  th^tota  ^ZT""  "  '^"^  '^^^''^^  *°  '^''f--*  -ts 
aion  is  to  be  measured  AlHhet,^?  or  sufficiency  of  the  jurors'  persua- 
dentelly  that  some  of  them  Z  ^'°°?  ^^^ether.  and  it  is  only  inci- 

verdict'andjudrmTntl^jTnaT^^Iirs^f^^^^^^^^^  «'"^  •'«^"'  « 

facts;  some  of  these  erro^  ma/Sl:  I^e  S^taritTmTroI^r^S: 
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part  oUhat  „ateaj  and  not  oYttsX^'S^ee'^^'  ^"'^    ^'^^  '"  * 

the  admissibiUty  of  evidenS^-^ th«t  ;?  S  ^■"*'^""  "  »  ^»>'>'«S  ^ut 

Facts  and  giveaPToMlTil'  ^^^  "^*^°°  ***'^««''  Evidentiary 
of  evidence'i„trin!S;;'rLT«7  '*'"'""  *'*'  '"'"'^  «'  ^''^  'y-tem 

system  of  evidence  in  thelS^n.T^^'  d)  Ca««**ry  «„d  Z««,.  The 
jectof  bn,ad8coi  As  a  histoS  r*/""'*''""'*^  '°"°  °'  '»»«"  «  -ut^ 
common  law  injury  triakitTi.  Tf"" '' "  '"dependent  of  that  of  the 
law.  and  thus  in'voTves  t  whoTestoTv' of^"  ?'  ecclesiastical  or  canon 
Down  to  the  middle  of  the  ITOOs  tt  UtS^Jl?"*"^  T*^""  «'  ?"<"• 
the  common  law  systems  seems  not' tit  k  '*'''"°  '*"«  ''^'^'^^  '">«i 
because  their  indepenrnrw«  co„l  7"  ^.!°  l^^"*^""'*!.  -  not  so  much 
that  time  was  hardrcoriorof  Z^  '  "  ^"^"^  '^'  *'°'"°''»>  ^^  '"•tH 
ance  of  Chief  Baron  GiSt.^H^?'?/  '^'^"^  "^''^  »»>«  •PP«ar- 
abont  1726.  that  consd~s,T     °"  E"'J«''«=e  -  the  first  of  iu  kLd- 

of  the  ^laiions  ofTe  trLfnTrar^p^^""^  '^'  *^«  1"-«- 
conceded  or  professed  from  the  S  b^  T*^  ^"'/*  "^"^  ^  ^^«  b^" 
its  maxim  that  equity  f^^s  the  uLlTT  °'  '''""'^^'y  ^'«^««»«  ^ 
common  h.w  as  to'the'admtTbi.i  ;  ofe  i  1'  T'ow'n  ''\:^  °'  ''»•' 
ing  evidence  continued,  as  of  course-  but;7~  •  ^*f  °^°  «>ethod8  of  tak- 
common  law  rules,  and  profes^dTo'  annlv  r'*'"^  '^'  bindingne«  of  the 
of  written  deposition  made  Sc^tirntSTry"^^^^^  '"  "  "'''  '"^'''^^ 
paratively  little  field  for  controvewv  ™^r^^'  ^*"  ''"  "*  *"'!»  «>">- 
common  law  were  then  not^^rSrC  L^^  *tf"'''  °'  •'^•'^«"«'  ** 
and  many  civil  issues  which  STt"™  ^''^^  **^'"«  '^"'»^»1  ««»• 

wholly  withdrawn  froT  L^^Zce  TT  •*"'''*'°"'' "' ^^''^^''^  »«» 
broad  proposition,  then.  alwaysTa^Tnd  h».  TZ'  ^''^  °'*^«^«  "<» 
ofevidence  at  common  law  trfallobSieS^l'T'^  *°  *^  that  the  rule. 


?  S«e  note  1,  tupra. 
of  witl'jlS;,}?'"""''-  '''^'"•*'  2  Atk.  48  Md 

.I,^.dy  .bowed  iS  need  Ta^  ?|K"m,"V'p'* 
d«o.  i„  .  court  of  U^'i  ^,,1'^^  .^J- 
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prtcto  may  be  classed  under  foar  heads,    (a)  The  required  mode  of  tak- 

SI^«  t ;.,/  I^  ;  *  '^  ***  "''*"*  "^f^'*"  "PO"  other  rules. -in  pai 
ticular.  as  to  the  mode  of  taking  objections  to  evidence  (by  motion  to  Li^ 
out  an  answer  to  «.  interrogatory),  as  to  the  rule  oflmSent  (by  S 
b^dmg  ,t  after  publication  of  the  depositions),  and  as  to  S^mX  of  cr^s^ 
aZ  «  to  th?di«2rL«  *'''  ^"---te-gatories  to  be  fram:;  befo^t ht 

T^^'TZTf  '^\^^°-^-'-^'>  concerning  confessionsbTorfe 

Tul  in^I^H  J-  "^'^T-:  "^^^^^  P^'^'J  *''»"  *»>«  common  Tw 
courte  in  granting  discovery  before  and  durine  ti-ial    i. «  in  ^»„„.„    7i, 

(substantially)  to  disclose  any  of  his  evidence  at  anv  fima  '.f  ™""?"'  "' 
tant  nile  lay  the  chief  characLstic  c.r:^Zon  Tc^ZryVlZ'^l] 
evidence     In  a  tew  m^nor  respects  also  it  adopted  a  concededly  different 

exlinaill  (d)  Rn°X°r"°''"^  ad-nitted  a  deposition  Without  cr«^ 
examination,  (d)  Finally,  there  were  a  few  variant  rules  often  i.noV«n  „# 
a.  rules  of  evidence,  but  really  rules  of  procedure  or  ofTutetanSverw  -« 
when  m  chanceiy  parol  evidence  was  admitted  to  reform  a  deS 

are^'v^il  t'^^ntTr^r '^  ButTJlir;:  °'  *  '^'^T^  ^'-^^"- 
time  to  notice  thoL  rules.!?;:-  sot ::  S  ^"co^e  Tpartll 
common  law  practice,  secondly,  in  so  far  as  the  transfeTorlSLsLS  and 
chancery  junsdiction  has  added  to  our  system  rules  p^uuTto Tbda^ 

ZkindLf  ?  *™'  *•*'*  '"'^^  '"'«• ''"  ""Edified  or  created  for  ^t 

tain  kinds  of  crumnal  issues,  -such  as  the  rules  for  admitting  and  coiX- 
ratmg  an  accused's  confession. the  rule  forcer^  OelicH.  the  rul!  Jor b.^mot 
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marriage,  and  the  rule  for  a  party's  character  •  but  th^A  .»  #—  • 

title  "Criminal  Evidence"  has  tendedTfoXX St/tLf th^J •  °'  '^' 

of  the  large  principles  ol^J^drnraT   Lu;X1aLTi:S       D 
trials,  and  cannot  be  adequately  followed  either   n  tK  '°  *»''' k^ds  of 

the  p^cedents  in  either\h«s^f  ci::,  ;:tno"d    S  fe^^^^^^^ 
IS  an  inveterate  one.  and  has  had  reDeaLedlvtrt    ^'*^,!''"'°y'  however, 
utterances:  wpeaiedly  to  be  repudiated  by  judicial 

1806,  Lord  AfxlrilU'i  Trial,  29  How  St.  T,  7J«.  _ 
pubhc  fund.  M  Trewurerof  the  W  Lri«.;.!    '  P«>*«nt.on  for  the  mi«pplic»tio„  of 
the  defendant',  subordinate  ^vJ^^xlZT^^      "-"^  "'''""'•  "«"•<»  by  the  V.yma.ter, 
the*  were  objected  to  «  St"  ajLIf  in*       •"^'?'  °'  "'•*^'"  '""»"••  Exchequer 
r«pon.a,inty/Mr.  Se^^  rj^X^l^r^Z:^ ."IZ^^fT.*^:  d.f.„d.nrwith 
money  hM  been  woelved,  and  af tor  we  ha»eTu.f If '  ".        ""f*  ""*  ?""•  ""at  the 
evidence  to  prove  what  huUeniuJTf^^'^"'^'^  *^'  "••"  «>«»••  the 
learned  couJLl  luveTnitvo^d  ti  dS.rK.Y *"  "  *"•  ^^  '«*•«"'•  •  •  •  Th. 
There  i.acon.ider.bleduSont.tJfJ^n'^M  '*]''•!"«"»  "d  criminal  «.«».... 
con.i.t.  nether  in  the  numK  ft^U  to  be  p^:^  r™  "1*^  *•"'  "■*»  «'"«'"«o» 
of  them.    It  i.  neceuarv  that  mnJ.  »    *     u  ^f^ T*  """  ""  ""•  '»•"''«  of  proving  anv 
that  a  man  ha.  mo^hU  J<2«il"?r  ttad'l''""''  '"."»"  ^"^  «'  -^-^^ 
to  make  him  civilly  ripon.ibinuTttough  L^f  "°7  T'J"*"  ""  P*»^'°°'  ">«" 
u  nece*^  to  be  proved  in  the  other  eLh'paXS^'^''°"'tt''''*'lV"  """  '^  *'"» 
same  evidence ; "  Mr.  i>/„„«.,  „„  the  oppcite  .  d^^.  t  i  "     .^  P"*'"^  ''^  P^^^^'y  ">e 
•tood  that  I  do  not  di.pnte  that  the  rZEd.^L       .k*""*  "  ""^  ^  ***^"«"y  ""d"- 
di.tinctio„,  then ?  .  .  I^It  i,  not  aTZlZ^Zr *" ""T ?  '^"'-  '  '  "  ^^'  ^ '«>• 
yon  are  looking  at  the  individual  wl.UndrinaTwn.T  '*  *"  "'•'^ '"'»  ""at  when 
that  view  th.«  U  an  identity  of  Xn^ttwee      hi  2Ltt°a  ^ '  '"'•  ^r"'"^  ''  "* 
one  ha.  done  or  ..id  i.  done  or  .aid  bv  thi  „fh„    -gent  and  principal,  and  all  that 
re.pon«bility].     We  are  not  contend  „^thatt^l"L  "  ;  f""*  **''""''-  '~  "ri™'""! 
c^,  but  that  th.  nltimata  r-ult  of  tt!   Liify  m«£  tJa^'l'T  •'*"■■•"*  '»  ""  "'o 
and  proper  in  one  eaM  not  .o  in  the  other  •'    rJ^Il  piT       „    T?"'''  "*  competent,  legal, 
the  certificate  wa.  admi«ible  to  .how  thrauth^^,^       "?  '"' f  "*•"•  ^^  »»'•  "'«"  'ha 
but  not  that  the  money  actuallv  «Lh!^  *k    T,    f  wception  of  the  monie.  by  the  ageuL 
in  the  proof  mu.t  adv^nrb^trnee^aXte  aUk'  ^'Pr*^*'  =  "  ^h^  A^^l^ip 
a  act  mu.t  be  e.tabli.hed  by  the  ^Z  Snt  ,wt  *°,!'r'' "  *»  «"'»*°«»  <^ :  for 
nal  or  a  civil  eonwqnence.    But  it  i^aZallv  diff.      f        I-  *°  **  '"""'•^  ^^  *  «"'"'- 
criminal  a.  di.tingui.hed  from  c  vil  ju,£e  L;^t7:l2»"»'«''> '"  «>.  coneideration  of 
affected  by  u^^e  fact  when  to  e.Ubli.hed     Th«  li-  .  u   ".P*"*"*  ""'*  "^  t^al  may  be 
involve  h^  .voiy.  but  could  by  ^o  Jiibi|J;SK?.''K"'  "'"''*  '"  '^ 
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ihl^l^l'nhw       '•  1":*"'  *  ?•  *  ^^'  »'•  ^22=  "It  hM  bMo  «,l.mnly  decide! 
th!\  t!        ""''"'•'•"*  »?»"■•'»  t»»  "I"  of  .Tidene.  in  ciril  and  criminri  cues     It 

J^eiple.^  •"'  *"  ''*''''•  '^"^  »'  .Tidenc.  do  not  .ct  upon  thi* 

t^ZT  ^^  .f "  and  crimin.1  c«e«]  ia  the  rule,  of  evidence  »  to  the  L"  b^i^ 

bil.ty  of  .Tidenoe ;  though  there  may  be  .  difference  in  their  application  ;  a.  d  it  mTb. 
•>..ta  pxec  of  .Tidence  adn,i„ibie  in  either  cla«  of  c«».,  may  not  bi  .ufficierin  a 
tte";i".ZiT"'*'"^'  """^'  ''""'"'  ''•^'>«-i«i.nc;Ltthe,.ideri'not 
1883,  SirJame$  Stephen,  Htatory  of  the  Criminal  Law,  1, 437  •  "  The  rulei  u  t«  th. 
relevancyof  the  facUanda.  tothe  proof  of  relevant  faiu  are.  .peiing  gSe"lIy  Se 
^lilttl^y'^Zn"'''  «'•«-'» -»proc«>di„g.,  forThe  ^^n^'n^rTn^^hth 
then  i"h«t«T„™«T  °?  "r'*"^  connection  with  the  use  to  which  it  ia  to  be  applied 
Tro^H  in^ii^    ^  u  "u"  "^•"'"y  to  •how  that  a  man  is  dead,  the  fact  must  be 

Krcl^iTo'nTo?;:  :!•'  "  'V"""'^  '"  •  «"■"•"•'  »'>•>  for  murder  or  "ntS 
»i     ^  ?!.  '. ""  "'"'"'y  °^  •"  estate.    Moreover  the  principles  which  deter- 

mine whether  or  no  a  given  fact  i.  either  in  issue,  or  is  or  is  not  rele^nt  tTthe  Usuet™ 
the  same  whatever  may  be  the  nature  of  the  case.    Some  of  th.  mTdeto  fed  rulw  ol 

Sr  thr'namrthJ'''"^  " t"'"^' .'"'  **""'"' ""°"  ^^-J^-Wy-  ^  erimin  J^^  "  and 
.ion.  Hvin  T  f'"  P'«"»'npt"'n  oi  innocence,  the  defendant's  disqualification,  confe^ 
.ions,  dying  declarations,  and  the  defendant's  character  »=«'on,  comes- 

beS^'irtl:*^'  '"  ^"""'-  "'H''  23  Mo.  314:  "There  is  no  difference;  what  may 

to  C^SS  i^ZZir'^'r^'t'' '"  "l*  "'•"''• '«"' '""''  "  "i""'"''!  in  -e  ought 
to  De  rejected  w  the  other;  a  fact  may  be  established  by  the  same  evidence  whether  it 
ta  to  be  followed  by  a  criminal  or  civil  consequence."  e^iaence,  whether  it 

1M8,  Brickett,C.  J ,  in  Crawford  v.  State,  112  Ala.  1,  21  So.  214  :  "  While  there  is  a 
sibihty  ana  relevancy  of  evidence  are  the  same  in  each  class  of  cases."  * 

Evi2„"2;T'^'T^!/"v!"  '"'i^^Po'^ry.  Interlocutory  and  Adjudicatory. 
Evidence  is  constantly  being  offered  to  a  judge  in  establishing  the  grounds 
of  a  motion  made  and  heard  ex  parte  only.    In  such  cases  the  usual  system 

(documenurv  evidence) ;    1796,   Uwrence.  j"      m^'t./.'  S.^i™?  ":  Coj--  ?  ya._C.a.  W. 


^  «',;/••,*?„?•  "»  ^  "^f  "•  *2  id.  "2,  2  St«rk 
118,  165;  1820,  Best,  J.,  in  Queen  Caroline's 
Tnal  Linns  ed.  I,  490;  1828.  Best,  C.  J.,  in 
Strotber..  ^rr,  6  Binif.  136,  165;  1837,  Cole- 
nJp,  J  in  R  r.  Murphy,  8  C.  *  P.  806  ;  1839. 
raike.  B.,  in  Leach  v  Simpson,  5  H.  &  W  809 
812  i  7  Dowl.  Pr.  613.  515ri860,  Uf'o y!  C  J  ! 
in  R  ,.  Towey,  8  Cox  Cr.  331  j  1878,  Grove,  J. 
in  Blake  .Assur.  Soc.,  14  Cox  Cr.  262.  UjiUed 
Sferto,  1873.  Gilpin,  C.  J.,  in  State  ..  Carter, 
1  Hmist^  Cr.  C.  402,  411;  1849,  Green,  C.  J. 
in  West  v.  Sute,  22  N.  J.  L.  218  242- 
"".  Bartley,  C.  J.,  in  Summon.  ,' SutV 
6  Oh.  St.  825  852;  1875,  Agnew,  C.  J."  iS 
Brown  ,  Schock  77  P*  477  ;  1820,  Nott,  /,  S 
State  V.  Ba«b,  a  Nott  A  McC.  881,  833;  1840, 

U^ii  'VarS  n  ^'  "'  Winchester.  2  McLean 
188, 158 ;  1879,  Bmett,  J.,  in  SUte  ..  PotUr, 


n    i?^Jh  ?i»P'««'  J-.  in  Trogdon's  Case,   81 
uratt.  862,  874. 

A  goo<l  illustration  of  an  apparent,  but  only 

accidental  difference,  resulting  from  a  combina. 

tion  of  rules,  »  found  in  Vanghton  r.  R.  Co.. 

12  Cox  Cr.  680  (1874).  where  a  statute  exemrtfd 

earners  from  liability  conditionally,  except  for 

felonious  acta  of  their  servants  ;  in  an  action  for 

damages,  the  case  turning  on  whether  the  ar- 

tides  had  been  feloniously  taken  bv  the  carrier's 

servant^  the  defendant  failed  to  oifer  any  testi- 

mony,  even  that  of  the  suspected  serrants  ;  and 

in  decidms  whether  there  had  been  any  evi- 

dence  for  the  jury,  the  Court  pointed  out  (Kelly, 

C.  B.,  687)  that  in  .  criminal  charge  against 

the  servants  no  inference  conld  have  been  clrawn 

from  their  failure  to  testify,  while  in  a  civil  case 

the  earner  s  failnre  to  offer  testimony  was  highly 

significant,  on  the  principle  of  |  286,  poit. 
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.trkXlJn,?^"r^^^^^^^^^^  «  -0  opponent  to 

ordinary  rules  is  followed,  but  no  rewlar  t.«S!^  ^  the  analogy  of  the 
except  a,  prescribed  by  the  1<^  ^kfof  co^rt  Thrr.*"  ^It  ^'""'^'^^ 
/rom  the  ordinary  rules  of  ^d^«  u  •      \   """^  "°**^'«  deviation 

cr^-ex.n.inatio?be7nr<:'.p:::2nith.     "  ""  '''  ""  °'  "^'^"-■^'  ^"^ 

p«?.^;  ^su'^i  sXT;j;ie's'i:T^3  •""  ^ 

«di«uy  and  proviLal  -tu J^thf^:^'^^^^^^^  «!  *''«  -l*- 

jury.  and  the  rules  of  evidence  are  as  ?uTeT't»5jH  f,  ^'""'  **•""  '»  "° 
trial  by  jury.  '      '"'®''  traditionally  associated  with  a 

When'  evUeTc;,  t  S  "^r*^"  tTTr  '^'''T  ^^  '•»'•'•»  «-•• 
.dmissibUity.  to  set  asSe  ^raSy  iTroTThe  "  ''^^'Tr*  '*- 
aome  foreign  law  for  the  rules  of«^m,„fKM.,   ^^  ^  '°""°'  "«*  ^"^^  to 

that  p^cedure  is  determine  by    heTwoftLe  ?!*'' fr™'  P""^'P^« 
be  in  the  negative  •  for  th«  law  J     T       ■      *°®  '''™™'  *he  answer  must 
With  this  resurpkictU'  et,^^^^^^^^^^        "  *  ^If  °'  '»»«  '»^  »'  Procedur 
his  classical  exposition  ^/thrp^^J.t  ^^^0^.  ^^^  """«''*»•  ^- 

«5;o^?n.fsrwtrr™\srbS^^^^^^       "^-  tn-tn  w^th 

U.ned  wcording  to  •  certain  defln^  cou,^  ofnr^H-  "'  "!," '  ''"'•'''7'  »  *»  »«  ««»■ 

others  not  listened  to,  K,me  inetruTento  27.  l^T  '^!l'  ^  '"'"^  '""»  "i'ne-e^ 
from  h.s  eye.    This  mart  .Tid.ntly  S^^LtZ^^  ^'  ""  i"'^'  °«'e«  kept 

they  related  to  a  foreigner  domiciledah^^^'  '"PP"°«^  ■*  home  or  abroad ;  whether 
wen  might  it  be  contended  tSratth:Se°:f'trii?b  "l^^  ''""^  '»  "»«■«     A- 
law  of  evidence  .hould  be  admitted  I'n  Tnrih  cLr^u"'**  ^  ^°P*^  *•  ""»'  "other 
toon  hke  the  present  the  Co„rt  of  t«io„  idt^tK  "^''°  '""^'^  '^^  *^»  «°  •  t^ 
to  the  English  proceda™.or  -houIdTlb^tt^^ ^^^ "' °^''"' '^  '  ^^^ '"'"^ 
tones  in  courts  of  equity,  because  the  t».»^L         ^    °*  "^  ^"po'itions  or  interroirv 
those  method,  of  tS,  woul^^  apS  e^iJS.  ^^^^  ""'"rJ""'  ^''8"""«'«'.  -nd  bJ^S^ 
answer  is,  that  the  question  arises  in  tl.l  r     T^,!^  ""  'J"'«*'°°  "'i**!  hero?    The 
the  rule,  which  regulate  inquiry  toeroNow"^  1  ^T"' '""'  °""'  ^  dealt  with  S 
these  .t.le.;  „or  let  it  be  .2id  Ui.tThero  Uan/i        °;/'''J'«'«» '•  •"ong  the  chief  of 
nde.  of  construction  and  the  Scotch  on«  of  eHdZT^K"''^  '"  "^"^^'"'^  »'"'  «"«"••' 
ng  f«:t.  by  one  law  and  intention  by  another    iTdi*        ""'  """"^'  '"  '»^«»%»'- 
two  inquiries;  for  a  perK>n's  meanina  ;.„       /f  *ff«»no8  is  manifest  between  the 

"tended  to  use  word.  ^;  the  LTafflxliLr^'^  f ""'""'  ^~°'  «.un.ing  teat  he 
to  at  the  time  of  framing  hi.rnrum.nf  Bnt'^'^.t"  "'  ^^^  ^""""^^  »■«  '^''-^^ 

adnntted  or  rejected  upon  the  p  Jtice  of  tS.I  «h  ^^'^  ^'"*'  *'"«««  »■«  *»  be 
cro«^«mmation  aro  to  proceed  upon  those  r^,ef'?„^*'"'^  V""'' »''»»  •"•"ination  and 
(-  they  may  po«.ib,y  be,  quite  di^ront^^t 'C^^?  '"^'"'^  .^^  *°  '^ 
„;Forth..igni«e.,.„,,^„,„„.^  •  ..  ,  l^  ^ ''"""' '^  """*- 

laUr-.lS'tlt."&-.?il^l%W/r?5k" 
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i..omea-»  notice,  of  what  Uw  fiirtUK  !  i       ,       ^°"'^  "^^  **•  K''*  evidence,  at  • 
r..fu«.I  of  testimony,  .nd  the  B3^tf^Ki°   '"^''T  "*  *""=••''■«  ""  "-"Hi""  or 
...ppo.ltion.  .re  q/e^tion.  of  SU  ifS'^^l^i.  n'  '""^  •>""•'»"»  "'"«»■.  l'.v  t^e 
during  e^h  tri.1,  .nd  must  be  dJwS  of  »  th^     »  ^°'"^'  "."•'  "^  """pecUdly 
«««.     The  CM.  which  I  .hould  Wor  ZlI  "P"' 'V'^"  *'*'  ^^^  *"''  ">•.'  P'^ 
nearer  th«.  «y  other  to  the  one  at^  «d  U  m^v  V!^  ''""?"!  "'  *''"  """'*'•  '=°'"«- 
tion  of  the  argnment,  be  put «  ariein^'b^h  i„     V  ,•  T'i  •^'"'•JTe  to  the  elucida- 
our  English  ™ie.  of  eTidencrjnM^.nt  «      ="?  "^^  and  in  a  Scotch  Court.     By 
or  b  an  office  copy  autho'rd^,  Sr^  fl  1,'^'^?"  ^^'  "-'•"  "  ^  ""'rty  year,  old^ 
6a«tt..  or  b  by^^me  .S  Act  mJ^  ^  •^™''  ^'  "!"  P'°P*'  °«''«''  »'  "  «>;  London 
under  iU  ^l,  of  an  .xe«';^iflLt„  Il^•;;STh•ich  i^  "  °"'^""'  "**•"'  "'  *  C""'* 
1.W  all  inrtrumenU  prepa«d  and  wUn^lTiri-      !  'T  '  "''*"'•    ^y  the  Scotch 
1881  «,  p^batiT.  writHad  mayTl  S  i^^^^*  *°  '"u*  P"*""'""'  '»'  ""  ^ct  of 
poM  a  will  of  pe«onalty  or  .ny  otter  1^.1™™!*.^  1"^°"'  "^  P"*'"     N°'  »"P- 
by  two  witn.«e.  and  .«>uted^in  Z la-S^  *    j^t^  '^  PT"""'  P^P*"?.  «ttested 
fa  tendered  in  eridenca  before  the  cfnrt  ^f^    •  *   .  ""  provision,  of  the  Scotch  Act, 
that  the  learned  Judge..Twng  ^'^Sd  '  S^^'  *' ""'y  »•'«  will  be  contended 
wceeMion.  ought  ^t^tn.jZ^^^^lt^^l'ZT'vT^  '"/''«"'''  P«"°°*» 
r«,uire  the  lUtendance  of  one  or  oU.erTu,r.uLriWn.     f        ""  ."'  "''*'^""=«'  -'^  ^ 
fa  .dmiMible  by  the  Scotch  law  m  pXti  "    W  i"'r      T*' "'"?  '^^  '■"''"'nent 
po«.  the  question  to  arise  in  EnglanTandThat  ^H.^  •  ^.'I*.""  ''°"''*-     «"'  "P- 

to  the  Act  of  1881  by  on.  domic"^  here  -i^M  V""".*^  '°  ^'^"'""1  «*°'ding 
itMlf.  being  only  a  year  ol^S^t  caS^rth,  aTtLSf wT  '^^r  '*  "  P™'"^ 
»  strange  effect  to  hear  the  circumstance  d^tLrh!;!!^?^*  ''i!.°T'  *  "  *°»''l  ^av. 
instrument,  which  makes  it  prove  iSn  the  P^l^  "^  !'»  aubecribing  witne*..  to  th. 
We.tmi„,ter  Hall  as  the  JJou^d  of  te  .H™w  •!!.*  """*  »'  Edinburgh,  urged  in 
Court  wo„ldineviUbIyan.wT'twow.'t„e.J^2Jt^^  ^ P*"'  t..timo„y.%a 
not  be  admitt*!.  but  they  m  A  o^  ^  othToVlJ^  ^T  ^T*"  '^  ''""»^' "  «*«- 
thing  that  make,  the  inrtrnment  provl  S  Tn  ^« '  ^  "*'.''  *"  P'"'*  *'•'  The  very 
to  be  proved  by  witneM...  I  havL  theSl  n?S*^K»  "w""  "  *"  =°«f'"'»  »««•«? 
dene  form  no  part  of  the  foreig^la^s^^^'e  to  .hi  '**'''  ""*  *'"  "^^  "'^ 
ing  of  English  question.  ari.ing  in  ^^onS  ^  '""  *"  ***  P"*^  ^  •**•?«»■ 


This  general  principle  has  received 
and  in  the  United  States,*  though  its 

B>.c^?'4terH."?«i  e%tof''; 
r~«.n«ble  thst  grestsr  effect  tth.n  to  dom«tic 

Dnteh  poi««,on,  for  Uelirery  of  good,  stw 
don  or  An  werp ;  the  contr^t  wiVntered  ?„ 

Dutch  1.W,  noUri.1  copies  of  the  oriA.,1  w-i 
f««iT.be,  bat  not  by  English  l.w*J  "the« 
u  nothing  to  gire  the  copies  th.  wight  of 
^t'i"l.""*P*.*''  Dutch' Uw,  snd^r'w. 
cannot  here  «lopt  .  nj,  of  'eWden;.  from 

IS 


uniform  recognition,  both  in  England » 
apphcation  seems  rarely  to  have  come 

forei^  courts"),  1841^  TuUoch  ..  Hartley. 
J  Ji  r  V  "r  (eMmined  copy  of  a  record  of  . 
deed  in  Junsics;  though  the  party^lSl  on 

hence  an  exsminej  copy  was  admiMib?e    th. 

cox  V.  Hunt.  13  Pet.  878  (ol^cu"',  spVi'rentW 

SeLir:rheld^L"  ^"^,"'^«  .tte.?^' 
Lo^.«  ..„  *°.  P"'"'  '»  "•  «tion  in 
i^msisna  on  s  contract  made  iu  New  Vorkj" 
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into  controveny.    But  there  are  certain  appaient  exceptions  to  it,  which  an 
in  truth  inaUnces  of  lepante  principlee  end  need  to  be  distinguinhed  • 

(1)  Some  rule  of  subitantive  law  aa  to  the  validity  of  an  act,  in  form  or 
in  eaaentials.  may  be  adopted  from  the  foreign  law,  becauie  of  the  parties' 
domicile  or  of  the  place  of  the  transaction;  and  thus  aquesUon  mar  arise 
whether  a  particular  requirament  is  a  rule  of  evidenoe  or  a  rule  of  substantive 
law.    The  more  common  instances  of  this  are  the  panA  evidenu  rtdt,  which  is 
in  truth  a  rule  of  substantive  kw  ( poit,  §§  2400,  2426) ; »  the  rules  for  infr- 
pntatton  of  contracta,  which  are  rules  of  substantive  law  («m<  U  2400 
2458) ;«  the  rule  requiring  revenue  etampt  on  dccumtnU.  which  is  MmeUmes 
a  rule  of  evidence  and  sometimes  a  rule  of  substantive  kw  (poet  «  2466) 
accordmg  to  the  terms  of  the  statute;*  the  rules  of  the  statuU  of  fraudt 
requxnngwnting,  which  in  the  4th  and  17th  sections  are  rules  of  evidence 
and  in  the  remaining  sections  are  rules  of  substantive  law  (poit,  8  2454V* 
and  the  rule  requiring  attestation  as  a  formality  for  the  execution  of  Jll, 
which  m  that  aspect  is  a  rule  of  substantive  law,  but  leads  ako  to  a  rule  of 
evidence  requiring  the  summoning  of  these  witiiesses  in  preference  to  others  ^ 
(2)  Some  rule  of  juriediction  may  be  involved,  which  may  make  impos- 
sible the  due  management,  in  a  foreign  country,  of  certain  steps  in  the 
preparation  for  trial,  and  thus  may  incidentally  affect  the  avaikble  evi- 
«nT:;r^VT^'*'v  ™^  '°  "^ard  to  taking  depositions  by  commission 
sent  abroad.'    Or  such  a  rule  may  give  effect  to  *.he  judgment  of  a  foreign 

18M,  F«nt  V.  MillCT,  ITOratt  4S  (cited  ooK)- 
IWS.  Second  N.fl  Bank  v.  Smith,  -WiV- 
??  ?•  }y\^*  (nourj'.  certi6.-»U  of  dishonor)! 
Undtetded:  18U.  Clark  v.  Cochran,  3  Mart.  Li 
8S3,  381  (point  coniidercd  but  not  decided,  in 
rerard  to  a  Louisiana  nils  for  expert  testimony). 

«9  n'^'^r?/\°'*  "II"J  =  ""•  °"»»  "•  Welsh, 
m  Oa.  241  (New  York  bills  of  exchange  in- 
doned  in  blank;  the  New  York  rule  as  to 
agreements  for  the  indoraer'a 
Cmtra  and  incorrect:  1874,  nowiier  v.  aorin. 
•m  Transp    Co.,  116  Mass.  804  (bill  of  Isdine 
gtren  in  Illinois  for  transporUtion  to  Maaaa- 
chusetts ;  funeral  principle  conceded  that  •'  tha 
law  of  the  place  where  the  action  is  brought  .  . 
controls  the  admission  of  eridence  "  and  apl 
plied  to  the  question  of  conclusiveness  of  assent 
to  a  hill  of  lading  by  accepting  it). 

•  1890,  Foote,  PriTate  International  Jurii- 
prudence,  2d  ed.,  878. 

pJn-*.^^  T°°*^  "W  ~pro,  354;  1888,  Story, 
Conflict  of  Laws,  8th  ed.,  {J  260-262  •  1850 
Brutow  r.  Se<,uenlle.  6  Exch.  275,  278  (Alder! 
•on.  B. :  It  u  very  different  whether  the  Uw 
makes  a  sUmp  necessary  to  the  rolidity  of  an 
instrument  or  to  iu  admissibility  in  evile'iie  • 
•n  unstamped  deed  is  a  valid  contract  „ere.' 
•Ithmijfh  It  cannot  be  given  in  evidence  ") ;  1 80« 
Kandall  v.  Van  Rensselaer,  1  Johns.  94  ("  wi 
do  not  sit  here  to  enforce  the  revenue  laws  of 

Oratt  45,  61  (Rivea,  J.,  noting  the  distinction 
between  invalidity  and  inadmissibility,  and  de- 
clining even   in  the  former  cUai  of  cues  to 
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enforce  the  foreign  revenue  law  ■*  merely  mak- 
ing ^validity  a  penalty  ;Joynea,  J.,  riching 
the  seme  result  by  aomewhat  different  reason- 
ing; the  opiniona  are  valuable). 

|..Tl,?5?i    T"  "•  S""™'  "  C.  a  801,  824 
I    The  4th  section  applies  not  to  the  solemnitiea 
bnt  to  the  procedure  '';  therefore  an  oral  contract 
L-    1.      •     — "-  — .      '"•"•    ■"  "fence  was  held  not  enfansnahU  <> 
•s°lL7mv".llSS?'     England  without.written  memo«ndS^T874 

»  Lord  Brougham,   in  Tatee  v.  Thomson, 
quoted  tupra  ;  Story  on  Conflict  of  Uws,  I  «80 

?al?  "bT    •*",?''•'  •""»•'•  •»  *•"  following 
1864.  Koeter  r.  Memtt,  83  Conn.  246  (the  law 
of  Connecticut  made  a  chattel  sale  witb  reten- 
tion of  poese«ion  void  rrrainst  creditors;  the 
law  of  New  York  mad-  it,  not  void,  but  onlv 
presumptively  fraudulent ;  in  an  action  iu  the 
former  State  on  auch  a  sale  msde  in  the  latter 
s  i.L  *,  M    "'  *'■•  P'*<''  "f  "lo  "•«  «PPli«l). 
•  The  following  illustrates  the  variety  of  such 
Slw'TV  1884,>awcns'  Goods.  L.  b' 9  1'.  D 
241  (the  (Jermsn  law  forbiddiuR  the  administra- 
tion of  oaths  by  foreign  officers  iu  Oenuany.  an 
affldant  sworn  before  a  German  judge  was  re- 
ceived, under  •  statute  sanctioning  such  oaths 
•'"nP-'i"?  "■'""'  "'«'»  •"  no  such  persons." 
VIS.  British  consuls,  as  are  ordinarily  appointed  to 
administer  oaths).    A  careful  diseus«on  of  some 
of  these  problems  will  be  found  in  Von  Bar's 

Ut*dbyOm«pie.|892.»ndnoteKB. 


lil-8] 


COXFUCT  OF  LAWa 


M 


court  having  juriidiction,  and  tboa  obviate  the  necessity  of  makins  any  proof 
of  a  claim.  ■     '  *^ 

(3)  The  law  of  evidence  in  the  foram  may.  in  its  own  principles,  m- 
pltettli,  rt/tr  to  a  /ortign.  lav,  for  the  applicability  of  the  principle.  -  as 
when  the  excepUon  to  the  Hearsay  rule  admiU  all  statements  made  by  an 
official  havmg  an  authority  to  make  such  statemenU  (po,t,  §  1630).  and 
tous  a  foreign  Uw  will  in  effect  control  the  admissibility  of  the  statement* 
Here,  however,  there  is  no  dispkcement  of  the  domestic  rule  by  the  foreign 
rule;  the  former  is  maintained,  but  is  found  to  turn  upon  the  foreiim  rule  as 
one  of  ju  conditions.  k     »«  •» 

i  6.  Sum;  Confllot  of  IMml  and  Btata  Law.  «(  the  Vnlted  Sute.  and 
Canada. 

A.  What  is  the  appUcation  of  the  foregoing  principle  to  the  rektion  be- 
tween Federal  and  State  Courts  in  the  United  States  ? 

(1)  In  tkt  Federal  Courtt,  their  own  rules  of  evidence  would  ordinarilv 
have  prevailed  for  the  Federal  jurisdiction  resta  upon  a  sovereignty  separate 
from  that  of  the  respective  States.    Nevertheless  their  situation  is  peculiar 
for  (apart  from  the  District  of  Columbia  and  the  Territories)  there  is  not 
a  separate  physical  territory  within  which  their  jurisdiction  is  exclusive 
and.  m  consequence,  the  litigation  before  their  trial  sessions  is  commonly  in' 
the  hands  of  a  body  of  practitioners  which  primarily  is  a  State  bar  and 
wpresenta  local  habite  and  traditions.    It  would  be  therefore  natural  and 
highly  convenient  to  follow  so  far  as  practicable  the  local  rules  of  evidence 
Such  was  the  view  of  the  founders  of  the  Federal  Government,  who  in  1789 
directed  the  Federal  Courta  to  follow  local  rules  except  when  otherwise 
directed  by  Federal  legisktion  >    This  policy  was  continued  in  later  el^ 
mento.wh,ch  enlarged  the  scope  of  the  rule,  though  they  added  numerous 

inr  Thr^:  ieX"'^""'  "'•'  '''"*  °'  *•""  ^^^^""^  -y  ^  ^-^^ 

(a)  In  ehanctry  proceedings,  since  the  statute  of  1862.  the  local  State 
rules  axe  appbcable  to  the  "competency  of  witnesses."  But  this  provision 
seems  to  be  ignored  or  narrowly  construed  in  the  Federal  decisions  » 


1  .*.?-.'!•""'•  •«»mple»  of  thU  will  b*  fonnd 
in  f*  1«8S  1844.  l«7i.  I677.;**,-  .  dUcuMJon 
»  ;5J  problem  ocean  in  Von  B«r,  vbi  $uvra, 
if  3W.  8»7.  »nd  note  83.  A  neat  illoitntion  U 
the  roUowing:  1837,  Tickner  v.  Roberti  II 
I*.  14  (notwul  protest  from  AUbutt,'  not 
»nthentlc»t«l  by  ■  m«1  in  the  form  of  letl  pre- 
Mribed  by  the  AUUma  Uw,  exclud«d).  Brown  v 
Thornton  an.l  Anpleton  v.  Bmybtook,  npra, 
niiffht  have  lieen  differently  decided  if  tbU  prin! 
ciple  had  be<-n  invoked. 

c  20,  •.84:  "The  Uws  of  the  Mve«l  Sutel 
except  where  the  Constitution,  treaties,  or  sUt- 
ntes  of  the  United  States  otherwise  require  or 
provide,  shall  be  remrded  aa  rules  of  decision  in 
trials  at  common  law,  in  the  Courta  of  the 
United  Sutea,  in  casei  when  they  apply"). 
VOL.  I.— J  ^     iri  J    I 
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f  f««  ^,\5-.^  "."*•  »  '"  (combining  statutes 
of  1862,  18«4,  and  186S;  after  enacting  certain 
provisions  aa  to  qualifications  of  witness^  _  ,!» 
^^i  *?'•  -;'  continues:  "  In  aU  other 
u  held  shall  be  the  rules  of  decision  as  to  the 

United  States  in  tnaU  at  common  Uw.  and  in 
equity  and  admiralty"). 

Tbi  specific  Federal  provisions  npon  evi. 
dence  are  placed  with  other  statutes  port,  under 
the  appropriate  beads. 

,n  a  ''^^Pr*'"  '•  •'••*'•  "S  ^-  8.  487,  489. 
10  Sup  170  (on  a  bill  to  set  aside  fraudulent 
deeds,  the  depositions  of  the  defendants,  taken  by 
the  plaintiffs,  were  held  not  to  be  governed  bv  a 
Pennsvlvania  atatuto  providingtbat  an  opponrat 
ahould  be  regarded  a*  a  hoatiU  witnesa.  iavok. 


If 


V.  a  FEDERAL  COUBTa 


[0*4*.  1 


local  Sute  rula^  "®*  ""  '*■*"*•  <*««»•  »»»•  •doptioo  of  th« 

the  abwnce  of  a  Federal  -UtutothrSutT^lT.  f  n '  !!ir  "''J^''*  »»"*  1» 
thua  made  applicable  include  rututoS^^,™^^^^^^^^^^  V"'  ^"^  "'- 

of  adniiaaibUity,  even  under  the  wo!Z  "of  ?  ^'^  """'"^^  *"  «»•  ""las 
R.  8.  §  858..  Lt  by  a  -in^lar  a^d  fnaefenlTZ^°'  ^'"•^  "  ^  U.  8. 
Uve  been  held  not 'to  be  LludS  „n3^*Sf  ^r'S^^^^^ 

'  Mio  i«nn    tnala  at  common  law  " 


JSLui'  ^  ■•  U"'  "Wok  f»  t-toU.tlB, 
•Pwwa  Fadenl  praruiou  «r  u  mt  'gjj  ™ 


pund  th.t  th.  FedenJ  .Ututo^*^  'JL^' 

•  8ut.rt.tut.  o"th,  .TbL^lgMy''"-' 
«•  Morris,  82  C.  C  A  2M  «?VJ  iS'  8t.w»rt 
Whit.  eWMMy   83  cVi    «.'*"•■  '»<«^ 


to  wiuJ^cZ^"".'  '"^"J  Coot  nn.  ; 

-.11., m p,,U„ i^iiiL."''  ""  •"«"« 
'  Cm«  liitMi  ••._  ..j<>^  ': 


aisVSJ"    i"**'-  "  C-  C-  A-  «34 


th.V^l.na^SL^'^LTU'otrhUut.':'''''''"' 

«>«•  <u  to  witD«l- «^^~»  •TJd.nc,  Dot  ni.rrlv 
"rtrictthuTj  ISs'TPr^"''''  |868do^„„t 
C.  C.  A.  m  91  ftrf  jM  /  '\'^?y«"'«th.r,  33 
cation  toTS.^'.Jr'K"!  'SlM  ~/"""'»'- 
geawil).  "^  "'  «Mlini«Wlity^ 


18 


i:i-«] 


CONPUCT  OF  LAW& 


16 


either  in  U.  S.  R  S.  i  721*  or  in  IT  4^  n  a  t  qko  lo  : 

of  evidence  m  the  Stole  Court,  are  not  controlled  in  .ny  mZr t  the  ?e. 
e«l  .Ututory  legislation  although  they  are  .ubject  to "ch TmTtlt^n  t  mJ 
be  prewribed  in  any  Federal  constitutional  proviaion  ^ »«.«  «  tV  o„.  r  T/ 
to  State  legislation.    The  only  rule  concernhig'XraX'lonTrw 

e^^nrin^uZZ      inference  from  the  Federal  constitutional  provision 
B   In  ^ail  .r        »•?''  '"  ^"'^«'"'°*"  '°  ***•'"  States  of  the  Union" 
B.  In  Canada,  the  question  presents  itself  under  two  heads:  (1)  What  are 

^\ZT,  rr"  °  'H  ^"P*"^^  ^"^'^'^^ '  «°«i  (2)  wJat  is  the^cten" 
of  the  Federal  Dominion  Legislature's  jurisdiction  ove  Provincia  iTtigSon 
In  each  of  these,  it  is  further  neces«iry  to  note  how  far  the^SL 
(If  CBrit^sh  z'^'"  actually  exercised  to  alTect  the  rule,  of3"nce  ' 
of  1887  h..  f  T""^  Legislature,  in  the  British  North  America  Act 
of  1867  has  conferred  upon  the  Dominion  of  Canada  and  iU  provinces  an 

vate .»    Nevertheless,  as  a  sovereign  body,  the  British  Legislature's  power 
remains  abstractly  supreme,  and  it  may  therefore  at  anySe  bTex^^L 


iTBo  '2f' !.?:;  ^-  "  ^''''  "  How.  8«1.  8«S  (St. 
VM,  h,  "trUli,.t  common  Uw  "  do^  not  in. 

allow  the  State  IrKi«laUon  to  Rorvrn  tbt  nii«i  o( 
Z^vH^  'nZ-J*™!  cnmin.l  tri.1.,  but  to  .dort 
for  K«d«rU  Courti  the  common  Uw  rul«  '« whiX 
wi  then  [m  1789]  in  fore  in  the  retpectiv. 
St.tM  ;  w  th.t  ■■  th.  rul.-,  of  evidence  in  crim* 
lual  cMet  M.  the  rule.  «;  ,  h  were  in  foKe  in 
the  reepectiT.  State,  when  the  Judiciary  Act  <rf 
1 789  wu  pMMd,"  .ubject  to  chuge  bv  OingreM, 


tii"Jl'*^..^"*^  '••  *"  I*tli«m  ».  Smith.  45 
111.  »»  :  1872.  8imr.ll.  J.,  in  !),»»  v.  B  chi  " 

««.  87  Pm^  179.  48  L.  R  A.  806 ;  1901.  South- 

Mi'i-li"Mlfi  ""'  ^"Sporrer  .-.  Eifler.  1  HeUk. 
57,  ""*  H'""  »•  Morrow.  6  id.  «89,  repudiated 

10 


but  not  by  State  legiJ.tion). 

1878*  M7ir««  ".r  «"»'"«=«0''  for  B.  £ 
.1  *'  J  •  .*  '  ""•  cowmon  law  of  TexM. 
..  tUer,  «lopted  .t  th.  time  of  «imi«.ion  imo 
the  Union,  applied ;  yet  by  C.  8.  v.  Reid  th. 
only  Uw  ^optod  by  implieition  wa.  thrt  of  thj 
fm„^  '?"'»«»»  1789;  ««„.  whether  thta 
miplioatiou  under  R.  S.  fhs  Aould  aUo  i,f,r 

to  that  of  the  .tatuta'.  enactmwit ;  for  the  reu^ 
for  t.k.ng  the  Stat,  law  of  1781>  wa.  thaTth' 

thin  ^S.?"'  ^^'  "•*  "»'  »^*  S""  »- 


beiM  .nhaequently  enforced  in  Wnlt  v.  \V«I,1," 

Mo>  *"  j"'  •■  ^P'  '■  P*'**.  2  Tenn.  Cm 

«uL:»  '"iT"  t"~  *«^  »  «18*-    The  only  d,. 

I  fln..      i  n    ^  "P*?!""  '"  *•••  eont^y  ««m«  to  be  the 

B.  8.     to.  ,.  licNamara,  ?2  Pa.  278.  282  ("Th.  tax 

an^  th.  di«,uaiflcation.  affii«i  to  th.  writing 

S„^,  'n**""""*  of  .Tid«nce.   beini  clearly 

KJ°  "l^"?^  *'■!  ffy™""*  «f  «he  tax"; 

»  ^llisi".'  *^'»*°~».  •>•.  di».X 

In*?!.?"  ^-  ^  '*°*,'  W  **•  " :  "'^^'  of  »""«. 
to  th.  oiual  royal  reto.  For  note,  of  decUioni 
on  the  general  power,  of  the  Dominion  Parlia- 
m.nt,  K.  Bicknell  fc  Kappele,  Pmrti.-,!  Stat- 
ate.  m  fora.  in  Ontario,  p.  50  (1900). 
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if 


CASADIAS  COURTB. 


rC»iF.  I 


.  »   .      I  [ClAF.  I 

■Ututo  change  the  law  of  Ctaii«k.M    jn  «„:-.  «#  «•.«»  u 

the  ITovince.  have  exclu'«vro  frcj"  ;r;inS^       ^^  »'"  «»"«  "-d. 
ri«hl  m  the  Dominion  to  le«,late  Z„„,/^    .        !  •"»»i«:»  to .  n-erved 
ftovince...    The«.  power.  Setil"X;tr"''  '"^  """"»  »'  ^« 
exercii^J.  for  the  lawof  evidence  th^r/!!  ^  "'•»""  -PI*"  to  have  been 
the  Criminal  Code  of  189^00"^!^:/^^  J? /"°  .""P*"**"'  ^-f  "ce.. 
Evdenco  Act  of  1893  (a  meiurrcfnJZl  7      "'  '"•'*•'"«>  •"*>  the 
.tatute,  have  «a  yet  beln  little  Istruejrc't  nT,1  T^^*    T'"- 
important  controversy.    Subject  to    JI^  .ut   '?  ?h    S^"'^  *°  ~-  "^ 
evutence  apply  i„  Dominion  Court.  »  wTh-iT'  /*»•  ^^vincial  rule,  of 
of  the  United  State*  '         ^''"  ^'•*«  ™le.  do  in  Federal  CourU 

force  in  the  pnrinn  in\.hi.u       f '*^'^'"'*  "« 

doc„"i„rSu\„r«T.oV*"''f??  •  "«»• 

•pply  to  «,ch  p«Jd  w'x"'"'  "^  C.'-J'. 

Pr.  860.  «07(C.mTl8M  ^i?T-,  ISO-'f- 
»np.i»de  Ontario  iututM   L    ',  ^•"  ""'  »» 


ECS'"-  "  -H^ui'w  cCSW 

Vict  c  »a  1  11  /JfiT  j''   "*'•  *'•  14-15 

U  fiom  time  to  tima  niide  bv  th{  I  '•  , "  "V 
l*inforw,ine»«TjZ.f^^      •i'"*  *"'  •'»» 

Twritoiie,,    Tlie  Dominion  ZL."**    ^"rthwMt 
Newfoundland.     "°'"""'"'  d"**  not  yet  includ. 

P.r"27?'hK  ^*°"'»  Anwric.  Act  1887    i  gi 
matter,  V      '  ^-  "  ('PWWKiurt  in  civil 


Northi::t'T.rri?orirrsT',sr-  ,?•" '- "-« 

'ue.  equilly.'  "  Pfeawnably  apply  to  drU 


lll-»] 


CONSTmmONAL  RULES. 


IT 

regard  to  defecU  of  <**%««/  Wi,/.  "  "^  ^^^^'^^'  "  ^"'"'^  ' 

(2)  Apart  from  theie  rules  expregglr  tJin  ,  a 

legjuav.  .ij..g.,  ,k.  z^«.„  /rX'^i"     ■  ^  '•     f;2' ,  T", 

>  ThtTinntiiitt.  aa^  t...i»<k .._.  . _  " 


topL"'*'  •"  "t  out,  /wK,  onder  th.  ntpMtir. 
»  A<  f  2S51 
»  /Vw<,  I  1897. 

•  A*.  I  203». 

•  A<  I IIM. 

•  Pot,  i  18«9. 

K^ka  }     I'-  ^]*'"^  «■    H.n«l,   4   Bush 
«54    «6»  (nuking  in»nfflci«ntly  recordwl  .lecd- 

N    W     2S   "■"''''•'■'''"n.l.  Si  N.br.   136.  87 

n^  .37*1'^  ^I^*^    rPceivaWe);    to  thea. 
fin  idd  tha  citatioDi  pof    t  1864     holdinir 

F»^y  1"  J'"  ™^of  P-*«.n.pt!on    « 
♦».  r/  •?"*'  "'  »t»tute.  which  by  .Iftrinff 

th«  qnahflcafioni  of  witnwMi  affect  tL  u,"  ol^ 


SI 


M«'  iw'-i"''!'^'!.''-  '"  ^'l'*'"  "  Bull,  8  D.1L 
I.  jJ^J  .^'""  •'•'•  "hat  lawa  1  conndar 

tt.  prohibition  •  l,t  ET,r-l,.wth.tm.k«,,n 
•eUon  don.  bafore  th.  ,«.,i„g  of  th.  l.».  and 

«IS,  fV.if?.'  •«5™7*'"  «  «rim^  or  make,  it 
proter  than  it  waa  whan  committe.!;  8.1.  Every 
law  that  chaoRM  the  puniahnient  aii,l  infljcta  » 
gi»«t.r  pimiahment  than  the  law  annexe,!  to  th* 
mm.  whan  committed  ;  4th.  Every  law  that 
altera  the  legal  rule,  of  evidence  and  receive. 

nlli  .1  "■  ''^  "'"""i"""!!  of  the  olfence  in 
order  to  convict  tlw  offemler ") 

»  1868.  \Valtl,»ll  r.  Walthall,  42  Ala.  4.10 
{,  M-  .  """"r'"?  J'Twlification  br  intereat, 
held  not  within  the  prohiWlion);  1862,  Kal.ton 
r.  I^thain,  18  Ind.  303,  305  (St.  1881,  n.  62 
removing  the  di»,,uaIification  of  partie.  ai  wit! 
S.T!"'«i''l  f  «'"/'""""•■'"  !  "82,  Robinson  r. 
Stat.,  84  Id.  452  (statnte  allowing  a  certain  kind 
of  .m||«chmrntr.f  witnr,,.  hdd  not  wi,l.",.  th. 
prohibition);   1874,   Wormley  ».  Hambrng   49 
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[Chap.  I 


ance."    There  can  be  no  vested  right  in  a  rule  of  eridence.    Thoee  ml-  »«, 
merely  methods  for  ascertaining  facta.    It  must  be  .uD^rf  *  w       u 

-either  by  «inutUng  evidence  who«,  former  .uppre«,ion.  or  b/.^p^tg 


U.  82,  S5  (Cod.  II  S080,  8«S«,  dliqiulirHnc 

rel.  for  nimJM  to  warioiM  eonineta,  Md  coMti- 
tntion.lJ  :  IWI   Bark  ..  PutnTTllS  id  M2. 

of  huib.ndMd  wife,  held  coD«itution«l7"thew 

Unghlm  r  Com  U  BaJ,  261  (witn«  ^n^ 
m«le  comiwu-nt,  .dmitted ;  point  not  «xnn«|. 

An.  618.  25  So.  306  (.ututc  mUin.  wita««^ 
~n.p.t*nt,  held  not  uncon«itu«oS5  li^Z? 
•ctira  J  here.  ,  new  tri.1  w«  g„„,rf  to  .dmU 
tartimony  thui  n,^,  con.petent  nnc.  th.  flnt 

^i  ^1.°  ^P^  •"  '  '""  ''"  «  "•«•«»  right  to 
•xc  ude  hi.  «d»e™rjr  or  eren  t  convict  f-T  t«! 
flying ««iiin.t hra'*) ;  189]  CBrv.!!  •,  Alt-T 
IM  jfo.  227.  230,  18  8.  W  SwKto'nife 

Wtion)  i  18»«  Dagp  ,.  i„,.  c^,..  ,35  j/^j^ 
•«  o.  w.  85  (m  genera));  18»7  Btata  » 
Th«np«,n,  141  id.  4U8T42  8.  W.  »49  (nnder  thi 
fourti.  cUu»  of  the  grouping  in  dwer  „  Bull? 
JHpra,  •  law  .dmitting  proof  of  huidwritio> 

Kv.P«.men.of  .ddi,ion.lUrUwM  hSd  not  n* 
nhd  ;  Barclay,  C.  J.,  and  Sherwood,  J.,  diat 

£?  "i""'*'   "i«>"<>T  ground.) :  1859,  Rich  » 

I8S7,  c  1962,  11,  removing  the  diaonaliBca! 
tion  of  ,nter«it.  Lid  con.titutional ;  '^^u  u2i 

are  to  be  cUaaed  with  «,d  treated  lik.  itatntel 
affecting  the  remedy,'- and  are  effective  for  aU 
«-".••  unle«,  the,  imnai,  contract,  or  dZnr 

a  ™r,  o/fvUenL^TV  ""^'^P^''"^  '»"  f°™"' 

51^'  Lt'3!'"V "':  '•  ^"-P- '••"<» Bellow"/^ 

d.M  but  th.  instance,  they  adduce  in  aupport 
«n  the  .ubatantive  law,  .uch  aa  the  rut.  r»n...-i.'i^ 

:Krwmr^T//t"''"*"»™«-^^^ 

188(1,  Tdhor  p.  WanI,  83  N.  C  291  294  /S»  i«»o 
c.  183    .Tecting  the'  gualificaTfon.  of 'IftniSi 

Ip'pJol^t.'d^^iaS 

(eh-ng,  of  rule  a.  to  nr^f 'o'f  ^J^tl'^i^K' 
in«.le  .incr  answer  fiki,  applij)  ;  wt^'3. 
ennan  r  \Ve.rcrm»n,  85  oV.  St.  500,  6O7  7,u 
nt«  making  .,„««,    competent    .K;in"t    'aJk 
other,  applied  to  JH-iiding  iuita)  ;  wl  Joh^n 

P..^J',.,'  ,  '*  "•  W^asher,  17  Or  60  16 
Pa.'.  9;;t.  (the  repeal  of  a  .tatute  makin,-  a  tax 
dce.1  ,,r,.„a/„eie  evidence  of  the  regTliritv  of 
procee.li„K,  „  v,lid  to  affect  a  purchSer 3« 
.  deed  luudc  during  th.  Uf.  of  Ui.  .t^te,  to. 


Co»<r».-  1866.  Hart  »,  Statt  40  Ala.  S9 
aUtotor,":::!:*""'"'/^  "«W«.«5«;  .  ^nn" 
I^^«   i'ir'"''*"«  «'"o»»>»tion  for  an 

8  JlinT476'"«r;\'  ."5'  «i'»*  ••  Joh".^ 
remJte  ;ti  '..t«  •^"'!"i'*  "•'''»«  «»miBioua, 
repute,   etc.,  .ufficient   to   prov.  marriam  on 

tfT^  charge,  held  to  TioUt.  thTproXon" 
iati  T"i*?  r" '•<5"!il'  ?»<»'  St.to';  CincTn.' 
I-«i«latn«  may  mak.  nil«  of  wima /oS  .vi! 
1894, 1  28  (no  act,  excpt  relating  to  the  «»« 

2ri™^"'  mamed."  held  to  be  within  th.  pro! 
rS^b'w  "!r«"«''hich  did  not  pii^ 
•  mamag.  before  th.  pauag.  of  the  act  .  .  i, 
made  competent  by  tblTact^')  «»-•-» 

M4  rthf  ^-^  •**.?"*•  9«ri->nd,  4  Wall.  888,  891 

.wi,- ■ .-         ""  '  ""•  fourth  propontion  bv 

ttrrtrtt^feiiu^ruS::?? 

nctjon  of  murder  in  the^Tond  dSm.  tS^ 
•ive  OTiUence  of  innoeenc  of  th.  hisher  irmil. 

iTiS:;'".  nt'*""'''  •*  7J«='«' '  fourtdW,! 
•enting,  but  apparently  not  qneationiM  the 
fourth  pro,w.itio„)  ;  18^4,  HoptV  Utah  110 
id.  874,  587,  4  8np.  202  (to.  miking  com iletoi? 
pereona  convictod  of  f.li„y ;  held.Vot  iitWn 

piy  enlarge  the  chua  of  peraona  who  mav  h> 

done  aid  whT'l!""'''?'  •"  "'  •■=»  J"»»ioud; 
n«rj.i.  '"'''!  ""  'nnocent  whin  Jone.  . 
nor  do  they  alter   th.  dcgre.   or  Wn    thi 

ir^7j^  conviction  when  the  erira.  waa 
con.m,tt«l"i   an  altaretion  of  the  UtTe*   J^rt 

3ti„.  .U-  •"»'""«  compari«)n  of  hind- 
r»l  .fnl!^."""''  "otyorbldieni  fona,r  «». 
.ral  .xpreMiou  repodiatwl). 


«!-«] 


CONSTITUTIONAL  RULES. 


fS 

r^'flThr''^'  '?T"  "'^'"•"'■''"'  »"'lP«d  to  conceal  the  truth.    In  either  cae 

evlX^'"V  °"''  ".'"^  •^'•^"""'  '^''  ^''«°  '">««  '»>«  other.  I„  .ny 
event,  he  ascertemment  of  the  truth  cannot  be  .upuoaed  to  depend  on  J 
reticular  pjece  of  evidence.  Quite  apart  from  theae  c^de»S  tte  de- 
SrvT"''  "-V"^""'  '-  ('«'  ««n>Ple.  in  the  creation  of  a  „ew 
Si  mTni"cf  tSr  '''r^r'«»  •>«»  -*  <">  the  ground  of  in.proving 
the  means  of  truth).  »  not  within  the  cks.  of  property  deprivations  which 
the  pnncp  e  o  the  ,xpo,t/acto  prohibition  «»eks  to  prevent 

b/1  (S'n;titut?„S"''"H^V'^  ^'°^''''»  "  '^^'•'^  ^*'  ""'y  »>«  P'-'t^'ted 
™«v  >!.  V**"*'  "'•°°'  »nd  thus  a  statute  which  in  effect  infringes  that  right 
may  be  mvahd.  even  though  it  is  expressed  in  terms  of  a  rulfof  evide"ce 
torZ'  "'  "  '""'?  'J-l^-K  atax  collector's  deed  of  land  sold  fo  taxL' 
0  be  conclus,ve  evidence  of  due  transfer  of  title  may  be  ineffective  as  vS 
^g  the  rule  that  property  shall  not  be  taken  without  due  process  of  kw  " 
In  this  case  the  mvalidity  is  due  to  the  feature,  not  that  it  is  a  rule  of 
evidence,  but  that  it  is  a  rule  of  substantive  law. 

(c)  The  legislative  function  is  separate  from  the  judicial  function :  and  a 
statute  wh.ch  attempts  in  effect  to  exereise  a  judicial  power  is  iSd     Ae 

SSreT'-'^l"'-''*  ''"P"'""""  °'  '»•«  ^-^  concret^l^s  a^d 

therefore,  the  mvestigation  and  establishment  of  the  facts.    Any  statute 

which  prevents  the  judicial  body  from  ascertaining  the  facU  fn  litg^  ion 

rwhicr""""  t'""  ''  ",'-ff-"v«-    It  is  on  this  ground  that  fsr 

,WuS»    fT^-^'  a  conclusive  effect  for  certain  testimony  may  be  held 

rSi  f  •  "l^""?'  "  «'°"*°"  ™^«  °'  «"«!«'«=«  »  evolved  (L  distin- 

par.  (2)  supra);  but  the  invalidity  would  be  due.  not  to  any  intrinsic  lack 

that^rt  n  T'?  7"  '•;'  "''"  °'  «"'''«°^  '"  8«°«"'-  »>«'»«  t'-  effect  of 

^olCtrfu^iol^  '-''  '"  '^^'^^^  ^'^  ^"'"^^'^  °'  ^^«  «-^  "^  ^^ 

d.1!"   *^h!^  ""'•y  o»  the  HtotorioU  Development  of  th.  H«l«  of  IW- 

^Z„  /''«  ,  0'.*^'.''"*°'^  °'  **»«  '"*"  °'  e^i-lcce  can  best  bo 

tn?K     K-T   .    ~"^."^«"''8  ^l^e  particular  rules  each  in  its  place.    But  it  is 

worth  while  to  uotice  here  summarily  the  historical  development  of  the 

general  system  m  its  main  features,  and  the  relative  chronology  of  the  dif- 

Ix^^r  "'  "°''°"  *^°  '^"^  ^«  °*'^°«'^  °^  the  influence  of  certain 

external  circumstances  on  the  rules  at  large  and  of  some  of  the  individual 
principles  upon  the  others.'  luuiviuuai 

The  marked  divisions  of  chronology,  for  our  law  of  evidence,  may  be  said 
iTnn  r?,nA~  primitive  times  to  1200  a.d..  thence  to  1500,  thence  to 

1700.  to  1790.  to  1830.  to  1860.  and  to  the  present  time : 


of  euei   U  cumined  pod, 


"  Thi.   cIah 
ii  13S3,  1354. 

ISM.^*"    *****   "*   •""''••'  P^  11  "»». 


Ill  1.  ,'  »othontie»  for  th*  (nauing  ■tttemento 
will  be  found  cited  iu  deUil  in  the  hiatorictl  lec- 
tion*  under  the  Ttrion*  Chaptera  pod. 


as 
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-lea  of  •e^alS^^i.e  ^^jltri:'^,^  T  T''  '''  '''"^^^^^"^^^ 
Erin  J  tor  there  were  none.     uXre  vJmiV     '^"?**"  "P°"  "P'^^"""  '» 
by  battle,  and  by  compurKction  t^e  ™lff         ™  ^^^'^'^  «'  »"«!  by  ordeal 
and  there  is  no Lm  rSiem^'^^o;''  T"'''"^''^  '^ ''•'■«^^^'«  5 
the  credibility  of  the  witnes^r^M  "^h!  .l^""'"'""  "'  '^'  tnbunal  by 
Bervance  of  the  due  fonnaSs  and  d  5  n  7     ""'  "'"^^  ^«"fi««*  ^^e  ob^ 
addressed  to  their  own  reason tg  p^were     TjTr  °'  '^"^  "  'J^'^"/ 
;bly  made  by  these  earlier  us.l  were"eft^7  f''"""'  *  ^'"^  ""''»'  «d«l- 
law.    The  summoning  of  attes^n/wrni.       !    ^°°»  ^''"^  afterwarfs  in  o«, 
titative  effect  of  an  oafh.  thTcolXCnrof  a^  %'"""^"*'  ^«  ^-" 
documentary  transaction,  the  nece«arv  Zl?i  "^al  in  fixing  the  terma  of  a 
nyent.      these  rules  all  trace  a  conSous  etr°"  "J  'I'  °"«*"«'  «'  »  docu- 
a^  hough  they  later  took  on  different  form,  »^'  ^^^  ^  ""'  «"Ji«t  ^e. 

jeLLfsuttr^^  tr:;r"i;:?er:reVi^  ^^e  l^OO,  the 

and  trial  by  jury  is  as  vet  onlv  nL    *      ^he  change  is  of  courae  gradual 
least  a  syst^i  for  the  prS  ss  of'Z„:;  «^^^^^^  -™P«ting  methods  f"„tat' 
no  new  specific  rules  seem  to  h^vT^rni^^r"  r"""    ^°  ^'^^  Pe"od. 
witnesses,  oaths,  and  documentary  orill^i,  S     ?'  r"''*^  '"'  "^testing 
conclusiveness  of  a  sealed  writiSs  Sr,     "^f  ?,l"P«*l-    The  rule  for  th? 
three  centuries  the  general  prS   of  "S  ^^'""'«'»«J.    But  during  these 
ualy  differentiated  from  tha'tTpr^/^l^«  "^.^  ^"^^""  "  "»'^g«»d- 
yet  rehed  upon  to  furnish  in  th  m^seTv's  b^t^^l  7T'  "'^  ^''^'^  «'"'  " 
they  are  not  commonly  caused  toTe    nforn^l  .^"°^^^g«  *°d  decision ;  for 
sense.  ^  '°  "^^  "^formed  by  witnesses,  in  the  modem 

(3)  A.  J).  1500-1700,    By  the  liifm.    »i, 
nesses.  as  the  jura's  chiefVrce  "f  in  or™»r*°'l*  .'"P^°^°'«"*  °^  ^it- 
change.    Here  enter,  very  directhr  th«  ^  Tr  °"'  ''""S"  »'""'*  »  radical 
With  all  the  emphasis  gradual,y^;it„^^^^^^  *"  °"  '"«^«™  system 

their  documents,  the  whole  ouestin  of  T     '^,^^''°«««««.  their  worcb  and 
consequence  is  the  strugg  e^rtwllh!""'''^'?  ''"^^^-     ^ne  firat  giat 
wh,ch  characterized  the  Snon  kw^d  ttnr/'"'"' ^ '^^^^''^^'^^  «y«^m 
proof,  and  the  unfettered  systemTess  t„S        T^"^^  ""  °^''«'  ™«"'od8  o 
tunes  that  the  numerical  V^^^l'^V^l''  "1  ''T''  "°*  '"'  »-»  <=«»- 
question  now  necessarily  faced  warThat^f^..''^"^''*^    ^"°"'«'  ^"dinal 
and  by  the  end  of  the  15008  theT    a\       ^^"^  competency  of  witnesses 
disqualification  which  prevald  th  ^ for^^^^  IT  ^"'^  ^^  ^''  ''^  ^^^i      . 
a-n  part  still  remain,    .t  the  s^t^!S S/IZ:::,:;^^ 

24 


Hl-8] 


HISTORICAL  SURVEY. 


attorneys,  which  a? one  ftood  „no„  ?.       '  ^  '"  '"°'"3^°-     ^'^^  '"'«  '«" 

its  reals  were  neii;  ontiveTa/t^r  the"  1^""';  "'"  '"'°"«''  ''"^'  "^°"«»' 
principle,  the  right  to  have  comnuwi  /.  ^?  "^  "  "f"*"'^'  ^  ^l^''*^  «'«"» 
very  beginning  of  thVs  Sd  Tde/Ih  "  ""''  "^  '^''"''''«^' '""''''  t''^ 
uponlTvolfntary  acS  o,  oSs  pVisa^r  "?r ""' /'"  ""  "^^'^ 
and  documentary  Tttestors,  under  th/JE^^ho^^'^^^^^^^^^ 
matter  of  contract  But  as  soon  ..  t^..  l-,^  ""'  ^"'' '"  ^f^^ct  a 
nesses  to  the  juro«  and  the  C  !      '''  "^'""'^  ''^'"^  '"  ^  "'«  wit- 

necessity  for  the  p^oviti  „f  .    k  ■T''*  '°  "''  "°  ^''^^  °^°  knowledge,  the 

became  ^IS^S/rru^Thildr'""'  "Tl"'"^  '^  "°*  °^''^--. 

first  for  the  Cn.wn  next  for  civ^l^i?  ^'T''''^  ''"^'^^  ''  ^"^  «»^°"=«J 

it  conceded  to  acci^d  L°  on       El!.:?  7.*  "'^'i^  '^'  °«^*  P«"°d  ^^ 

principle  that  there^s  r^^viJe  ^o  ™Iet  t""  '".'^'"^  ^'^^  ««°«™^ 

other  rules,  above  mentioned  «nl«f      I?   f      ^  *  '''^'"''^ '  ^  ^^i^^h  the 

A  fourth  i.;porS.rpS  Z^ZTf  ^T'  .'^°*~«*«'^  "^  «««P^i°°«- 

and  became  fixerby^hTLoflhP""?""'  ^°  ""«'"'  '^^^  ^l^"  arose 

crimination.    The%'4ttre  ^der  .tthr;"^' ~  f  I  P"^"^«^  «^'"«'  «««" 

it  had  a  long  histo^  of  ite  „!  [^         *      T'  °'  *^"  '=*°°"  '^^'  i"  ^hich 

turmoil,  into  the  ^ommonlaw^ndtrst^f"^^  "'"^  «^  P°""-l 

n-ost  distinctive  feature  of  o'Vtls^^^^^^^^^     aT,  ^.r'™"*'  '*'"^  **^  »^  "^ 

end  of  the  ICOOs  —  an  fc,n«ul  a   .     7-      ?'    ^°"*  ^^^  ^^^  Pe"od  —  the 

accused's  chaste,  Z':flZ''Tl''Z'^t  T  T' "^^  "^'"«  "° 
laiged  its  scope,  and  came  to^^ri,,^;  n  '  .  ^'°^  ^'''*^'°'=°  "  '"'«  e°- 
documents;  this  development  and  fh!  ?'*'"«'  """^  "°^  "^^^^'^  ««^l«d 
and  perjuriW  rep^s^ntTs  "1,^^^^^^^^^^  ?«  «^*"^  °f  ^'auds 

It  ends,  however:  r.the  wUrthe  eZ'^'*^°7?L'^  '^  """^  *»'  tUs  period, 
tion  of  1688.  or  the  last  yea«  If  .hf  T  "°  ^^^°  **""•  ^^^'^  *^«  R«^oI«- 
that  the  regeneitlnglXof  th«  T  1 '  '°'  *^'  ''"^^^^^  '«»*"«  «^  >»  « 
of  James  I  and  cSr  tin  ^  L  f^^^  '^B'^ot  the  arbitrary  methods 
The  mark  of  the  new iriodk  1?„  .  f  ^ '"'^ "' ^^ ''*"™  °^ Charles II. 
then  begins  to  mend  C^  iSerwH  .t^^f  "'t""'  ^'"''^'''  °"  "*"  ^""^''' 
Commofwealth.  S^ggs'^fu^d  ^  j^^^^^^^^  Th:/^"?"^''  "°'^^'  '''^ 
crimination,  the  rule  for  two  witnP^iJ ,«  T  !  ^"'"'^^8°  *S''^°«'  self- 

three  landmarks  of  our  wr^T         *'*^«°''' a°d  the  character  rule- 

the  last  daTof  the  Stuarr   '"'"''  ~^'''  ''''"  '"'  ^""  "'^"g-it--  i- 

eni;\o^aSrth2^i:!Slpr,:n^^^^^^^^  ^"'^^'^^"'^'^    -^«P«"«^- 

phy  and  its  practical  eSncv  On  i  °°  V'"^^"'''**  "•*"«■  ^*»  P^iloso- 
of  the  right  o'fcrosstaSSn  ^  couLTat  rhe'^"'""'  -taMishment 
gave  to  our  law  of  evidence  the  di-Lor       V  ^^^^^8  of  the  1700s. 
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wa.  that  bj  the  multiplication  of  oral  interrogaUon  at  triala  the  puki  of  evi- 
dence  were  now  develop«l  In  detail  upon  such  topic  a.  naturally  came  *  to 

Slowly.    On  the  other  hand,  the  already  existing  material  beiran  now  tn  hi 
.umber  U  b.ril,„.„,  Bl„k,C  (i^^'.,S^i,"„';™„S;2,'^ 

and  for  the  orfer  ofTt  monv     '"?«;  J"' """«««'on«.  for  leading  questions. 

-such  as  the  ant2oS3  ceSfi  J^'^JT^'^''"  '^^'''''^  «*«=""«"'» 
dispensing  from  thT^uct L"^^  •^"' f^>  '=°P'«'' ""^  ^^^^  <=o»dition8 
genVral  and  final  slipr^  "^    orypnals-now  also  received    their 

InltX'ti^U.r'l^^'^^^^  °^  *^«  «y«^-  ^'^^  -w  -ved. 
into  rules  and  prS  n^  of  mS  ^^.  ^T^^'^  ^'"^"  ^  ^  -^^^^^^P^d 
gone  before.    InTSwunnlK      fT''/  ^"""'--^'^  ^^  what  had 

centring  around  the%'!.:;tS.rnt:^tm  nS':;f8?fr'  ^"'  ^^""u^^"' 
more  rulings  upon  evidence  than  fn  J^\  '  *''*'*  '^'^  probably 

-  this  develoAnt  therlZuIe:^  ^1^ fT;:^  £ -^r ^f 


riiort  clupte™  on  mdenc.  .t  the«  etrii.,*!^ 


D    »■.£??•?'  '''*"'  »n  6t«  minute* "  flTBi 
tt-ting.'  Trial,  UtdB-  Jounul,  reb!1«).*      ** 


as 
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experienced  lealTofTheTTLTh         .'""'^  ^'^'^^  '"  '^'  """''^  "'the 
judges     In  \ZhZ      .     ^*  *•"  ""*  "•  **"«  momentaiy  discretirn  of  the 

Prius  rep^rmipLd  anTil"  "  "°^,  ?f '^'^  «"^'^-    ^  "^^  "  Nisi 
reco„cUed.^eTuZ^;te  i^"r^^^     *°  -^J' *»>e  circuits  must  be 

precedents  .usttf;:"Sret:,^  P^SlTbet^tT^r  ^^^^^^ 

the  appearance  ofnel  Z?-  """'^'^'"^'y  *»  »>*  """t«d  and  empWed  by 
cedenJ'Tnrpr^cJL  li^'ir  T"^'"^  "^  *'''  '^°*  .cqumtLe  of  p2^ 
and  MacNaUrfor  Ireland  ri8^^^  Jear  Peake.  for  Eogl«l  (18oI^ 

compared  wit^h  thoselrGuffi^dTuiW  ^^^  T'^'^  ^^  '-^^-^^  « 
ferent  system,  so  novel  we^rei'^^nT^^^  ''""*  "^  ^'^• 

on  Obligations  was  ninH«  fi,l      u    ?     '.    ,  ^'^*'"  N"***  ^o  Pothier 

rules,  fn  thi  TpeS t  wL  I^f  "l''"''  ^"\  "^"^'^  """ly""  of  the 
once  quietly  compEed  Ztl^  ^  °*'  ""'^  '"^  *"'''"  ^"  "^  ^^^^  ^^^ 
acknowledge."    ThT^r^Zl  '^^^^^l '''''     "'"'^  "'^n  quoted  than 

and  MacNSy.astnXkroT^rTrZrt^'i^^^^^^^^^  ^^^^ 

years,  and  no  new  editions  could  C  ttm  In  «ii  .  T^""  "  ^"* 
came  Phillipps  and  Starkie  in  m.*^  ..•  ^^^^'  ^"'^  '''«°  i°  1824. 
Peake-s  stri^f  reilecfir^\TeYtats1fCeS'  tZ'  ''''''''^  '''''' 
a  system  of  evidence.  co««=iously  and  fSl  Jl  Jd  A^^  T  '°^'''* 
a  similar  stage  had  been  r«ok-j     d  .   realized.     Across  the  water 

was  balanced,  in  1810  br^Ss  rJ„  T"™  ^.*''""'  ^^^'^^'^  *««'^»« 
Starkie  (after  a  period  of  suffii  ^°""'^*«"'  ^^'  ^^ile  Phillipps  and 
replaced  by  G.e„Tars  trlatif 75^2     "  ^""^"°  -notationsfwere 

ceedig^byalS'ir.eaS'^hf:  f /n"^""-'^"-- ^^  P- 
embodying^n  print  the  y  tem  Ji  eSteTat  /"''  '"'  PhilHpp^fby 
to  the  light  of  criticism  ItZ^!'  '  '^^  """^  *i"e  «P««ed  it 
merely  inherited  rndt^ditL^Tr'^"'  ^r"^  ^'^''"S'''  ^^'^^  '^--> 

TheveryefforUto4p?y  S^n  ?  T  .""'^"^  ^"'^  -'*-°™- 
puncture  the  insufficienVrison  L?^°li°f  "1  '^''  ""'^^  "  "'«  ««««'  to 
became  the  office  of  BeXm  R,^".  ^  ^'l' T°°"'^"*  '*"««•  This 
French.  „,  His  Theory  ^ftlial  t^Je^  Tim  '^'T"'''!'  ^" 
thought  upon  the  law  of  evidencP  ar.T.^^'^!  '    ^^  '"flwence  of  his 

has  only  ukimately  vindicTt^dTnf!  L^""""'  '"P^""^-  ^hile  time 
chimeras)  for  other  pracSif  ?*f  '^°''  °*  ^^  ^*1«^  (*!>«»  but 

the  results  of  btpro'C^L     "?'  '-         "^  '""'  '"^^  ^""'^  ""*"'^' 
la  proposals  in  this  department  began  almost  immediately  to 
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tive ;  for  the  old  fable  of  the  genial  sun  ^^7^  ^  ""'"'"  *»<>  '"vec- 

But  Bentham'a  ca,e  n,u3t  .l^^^lZ  out  t\TJftt  "^"*'  •^•'"• 
coDtmry  ia  true,-  if  conditions  are  meet  No^„!  ^  "l'*  sometimes  the 
might  have  waited  for  regeneratrnTwhaL"!  7\'Z^7  '""«  °«' »«» 
the  community  into  a  sen^  of  ita  shoL^/  /'"'"'^  ^""^  "°*  I«»hed 
ticularly  favored  by  cireumsten  ^s  fn  twoTf  •-  /'  "  *™*  ^"*  ^«  ^^  Per- 
sonal, the  other  bridly  social  He  J^L'"''**"'''  respects. -the  one  Jer- 
disciple..  who  served  as'^a  fullm  fre^ihthrf  '/^  ^''^-paraWe 

upon  legislation.    Henry  BroughnnndTh„         ^^ "°""  °P""*«  «^'««"7 

singular  felicity  the  quahtiesof'Si  I  r^^^^^^  ''"'"''•"^'^  ^''^ 

fession  and  of  energy  for  the  abstmn?  r,^       ,     *t  '"'"'■^  "'"'  °'  '^eir  pro- 
highest  offices  of  juSce  and  workt^  ,?"""?"  °^  ^'^'^-    ""Wing  the 
were  enabled.  miliTT^ltj^^Z  h '°"^V  T^'"'""  °'  clecades.^they 
influence  upon  the  law.  "^SlTTo  ItZ  ^"^^'''^^'''^''^  d^recti;  intj 
Februaiy  7. 1828.  on  the  state  of  theTotmon  T     "^''^  °^  ^""«'>'"».  »» 
penman  and  his  colleagues,  in  Js.  2  and  i85?  n    .r'*''  '"'^  *''«  «P°rt«  of 
IS  perusing  epoch-maldng  deliverence"   i  thl ?  '^' T^T  ^''^  ^'°''^^^' 
stance  that  favored  Bentham's  causes  if  .f     !    "i"^"      ^''^  "^''^r  cireum- 
The  French  Revolution  had  acTdrES  5'  ""^nit  "'"^T '  *'«  """^-^ 
wars  were  over,  the  influence  began  to  S '  oL     J°°,"  "  *'''  Napoleonic 
convinced  that  there  must  be  a  rldical  .>.»  ?u  ^"^  °'  P""^°  °P>n'<»>  was 

felt  assured  that  if  the  chanl  diii,      ««=  ^he  other  and  dominant  part 
revolution;  and  so  the  refor^wa    eivl T'  ""  '^'°™' '»  would  come  „ 
sense,  it  did  not  much  matte  "rirere.hfjr'  *"'  ''^•^'"*'°"-    ^^  » 
economic,  or  the  political,  or  the  juridl^rfield       T.  Tl  '''°"*'-^"  *»>« 
At  this  stage.  Bent'  am's  dennnnnil       ■     "^^<*'  — "  only  there  was  reform 
ject  of  pubS  justice  -crimriT^'^"'^'  ^oncentreted  attention  on  thesuS 
that  themoveL„r;as  r;l^r;rtl'T"'""'  and  so  it  was  ht 
order,  the  first  considerable  achi^re^ents  ^ere  tn  t^?  M  1  ''''-""^"S'-l 
beginning  m  1820.  under  Eomilly  and  iSJv    .    u    \^''*^  °^  <'"'"^«1  law, 
upheaval  of  the  Eeform  Bill  risi^ntr^       ffe- came  the  politica 
economic  regeneration.  beginnng^thHn^tf  "f  """^  ^^J''  »«»  the 

m  the  Com  Law  Repeal  of  1846  1^  ^1.*"^  culminating  with  Peel 
Acts  of  1852  and  IsS  were  lar^e  and  fi",  '^'^^o^rnon  Law  Procedure 
thamic  ideas  in  procedurranJTvid  ^     ^Br^'^  "S"^^'  '°'  '"^^  ^- 

-;- a  beginning  which'Z^t ^  ^ri  ^  -  ^^^ng  ^th. 


.neVwI^*cf!rii,'X'^^"^"»'^[1851]iM,pon     Life.  H  2S2i     -nn. 
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if  urgent  economic  and  poUUcal  crise.  had  not  intervened  to  absorb  the  leaia- 
■ative  energy.  «««- 

In  the  United  State,  the  counterpart  of  this  period  came  only  a  little 
Uter  It  seems  to  have  begun  all  along  the  line,  and  was  doubtless  inspired 
by  the  accounts  of  progress  made  and  making  in  England,  as  well  as  by  the 
wntmgs  of  Edward  Livingston,  the  American  Bentham.  and  by  the  legisla! 
tive  efforu  of  David  Dudley  Field,  in  the  realm  of  c  vil  procedure  Te 
period  from  IWO  to  1870  saw  the  enactment,  in  the  various  jurislt^onsi^ 

T,::;^7'i:E:^t  ^^  -^^-'^"'^  ^^^'*^-  -^^^^  ^^  ^^  -^^^ 

C^IlfotfsR^^^l-  f**'/^-  •^'""«'*»"  ^'*  0'  1875.  and  the  Rules  of 
Court  of  1883)  which  under  its  authority  were  formulated,  the  law  of  evi- 
dence  m  England  attained  rest.     It  is  stiU  overpatched  and  disfigured  wTh 

Ct  fir.    rr**'^.'*"'"^'  ''^''^y  '°'  documentary'Trdeni 
fw  .hTh  •^^^''^^^^  *'tl^  the  present  demands  of  justice.  aS 

above  all  to  be  so  certam  and  settled  in  its  acceptance  that  no  further 
detaded  development  is  called  for.    It  is  a  substratum  of  the  law  wWch 
comes  to  light  only  rarely  in  the  judicial  ruUngs  upon  practice 
thf  L  nf'TT  ""     "  "T'l^^    ^^'  *"^*  P«"°d  in  the  development  of 
S87oTh«  J wT."  '^"^'f  ^^  "  "^'^^"'^'^  degeneracy.    Down  to  about 

reforms  were  renjtated  by  our  judiciary  in  a  long  series  of  opinions  whic^ 
for  careful  and  copious  reasoning,  and  for  the  common  sense  of  exiri  nee 

of  our  law.    Partly  because  of  the  lack  of  treatises  and  even  of  reports  ^ 

defend  on  grounds  of  pnnciple  and  policy  whatever  could  be  defended  _ 
partly  because  of  the  moral  obligation  of  the  judiciary,  in  new  communities 
to  vindicate  by  intellectual  effort  its  right  to  supremaT^  over  The  bar-aS 
partly  ako  because  of  the  advent,  coincidently.  of  the  same  ratfonalizb^ 

stteml^'L  ?  V"'.  ^'°™'''°'y  legislation,-this  very  necessity  of  re- 
statement led  to  the  elaboration  of  a  finely  reasoned  system.  The  "  miS 
anise,  and  cummin"  of  mere  precedent^  were  not  unduly  revered  There 
rein  ZV"^""  given. -even  though  it  might  not  always  be  a  worthy 
reason.  The  pronouncement  of  Bentham  came  near  to  be  exemplified,  that 
"0  far  as  evidence  ,8  concerned,  the  EngUsh  practice  needs  no  improvemen 

Preslrf  T  '""""":  C°r*«-y-  -nsisteucy.  is  the  one  tWng  neeS 
Preserve  consistency,  and  perfection  is  accomplished  »  « 
But  the  newest  States  in  time  came  to  be  added.    New  reports  spawned  a 

cally  an  equal  claim  to  consideration.    The  liberal  spirit  of  choosing  and  test- 


*  Lumpkin,  J.,  in  S3  0«.  306. 

•  Rationale  of  JudicUl  Evidence,  b.  X,  eon- 
clunon.     Bentham  never  failed  to  preach  the 


impropriety  of  not  fumisliing  reaaons. ""  •  I  think 
therefore  I  exiat.'  waa  the  areumei        "  ~    ' 


argument  of  Des- 


cartes; 'I  exist,  therefore  I  have  no  need  to 
think  or  be  thought  about,'  U  the  arHument  of 
junaprudenee"  (b.  II,  c.  X,  §  12 ;  1  ,!«,  SI 
c.  IV,  note). 


juriaprui 
b.  ill. 


29 
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ing  the  better  rule  degenerated  into  .  .pirit  of  empiric  eoleotici.m  in  which 
•1  thing,  could  be  queetioned  and  re^uesUoned  J infi^^umTSill^n 
.pmt  o  the  W.  contcting  de.per.tei;  on  each  tM.ZT'nn^l!^. 
of  new  taaU  tempting  coun«,l  to  pu.h  up  to  the  app.ll.te  couii  uDon  ev^ 
ruhng  of  evidence,  increued  thi.  tendency.    Added  to  th^  wTJh^CZU 

Of  the  change  that  is  next  to  come,  and  of  the  neriod  of  it.  .«n„.i  *i. 

•  Mr.  Jartiee  Holm..,  ,Mtod  In  tk.  Brtto  pwawd  to  th.  P«fce.. 
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WUty. 
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1.  Oknaral  nwory. 

th.  uttwanoe,  of  th.  judges,  they  were  first  distinctly  tormZ^SZ 
J«t^m«ter  and  e:^ader  of  the  history  of  our  law  oLr^^T^^U^t 

r.JL.^r'-  *!"/*f  **'^"^  "^^0^1  probative  tmlue  art  admimbU     Thi, 
iS-wh^Tprct^f  "'*' '"'r  "  *"  ''«  kind'of^ti^lnation 
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1880.  ^f«Mor  Jamti  Bradli,  Tkagtr.  ><  PrMomptioiM  Md  tb*  Uw  of  Erid«iiM." 

"  L.W  Md  F«ct  in  Jury  TrW.,"  S  Uarrard  Law  BevUw  IM,  4  id.  ISa :  >  ••  ThwT  i. 

r°*  f'*!*,'*.'?  •*  m«iUon«d,  wliicli  i.  not  lo  maeb  •  ruU  of  orideiie*  m  •  pcMnppotition 

.1,        ."    .•  "'^.  «»»«*P«o»  o'  •  »tJoiul  ■yitom  of  .ridMeo  m  eonini^Ndth  U» 

old  fornul  ud  nteiiMiMl  .yitemi,  Tiit,  tluU  noUiiog  wbieh  i.  not  MppoMd  to  bo  wta 

Luun'"  ';.  '°«^''i:?.'*"7'  '!''"  *"  '^'•^-  •  •  •  ««-«»«''«.  »»«  '^^  "-Sod  of 
•.ttlingdijputad  quortion*  i.  ti.0  modera  •ub.tituU  for  c«Uin  form»l  aod  m*,bMie« 
tMU  which  «ooriih*l  lunong  our  tnee.ton  for  etatarim.  and  in  tho  midM  of  which 
^0  tritl  by  Jury  .nMigwL  When  two  dmo  to^y  mUIo  which  if  tb«  •  b«t  nun '  b*  • 
I»ii».flght.  w«  gat  ui  McurKto  notion  of  th«  old  GamiMiie  triiO.  Who  if  it  that  •  triL  • 
the  qu-tiou?  Th.  men  thenwlrM.  The  .«  «£.„„  ^  „u„  ^  «!,  "  ^^ 
detonninuion  of  th*  diiput*  on  the  ground,  of  rawon,  -by  the  rational  mS    Lu 

aU  elcmcnU  of  law  «,d  f^t,  w..  •  tried  •  by  thU  phyeical  .Uuggle,  and  the  jud«,  of  th! 
Common  Pl«j,  .at,  Uk.  th.  refer.,  .t  •  pri«4lght,  dmply  tradmini.t.r  th^Kc^dnV; 
th.rule.of  tb.^.  80  of  the  King'.  Bench  iu  criminal  appeal.;  and  w'^S 
ard  II  a.  th.  trial  of  the  appeal  of  trea«,n  between  BoUngbrok.  and  Norfolk,  msSS- 
.peaie  repreeenU  it  in  the  play.    So  of  the  yariou.  ordeal. ;  th.  «»>uMd  party  'W^'wi 

wTl'.h"''i*'*°'"1*^V»'r.  '^»'"™'"  "  to  hot  iron,  or  wauVorth. crumb 
So  of  the  oath ;  the  qo.Ht.on,  both  Uw  and  fact.  wa.  <  tri«l  •  m.iely  by  th.  oath,  with  or 
without  feUow^wearer..  The  old  '  trial  by  witneeew  •  wa.  a  teeting  of  thrqu;.Uon  in 
lik.  manner  by  th.ir  m.r.  oath.  So  a  record  wa.  wid  to  <  try  •  it..lf  And  «  .h«n  „„t 
of  the  mid.t  of  the.,  method,  first  came  the  trial  by  jury.  itVa.  tS  jury  W^  J^^l 
the.r  Terdict.  that  'tried'  the  ca...  How  thi.  m'ode  of  trial  ^.  to  .Sw  „7J^ 
othor.,  and  Uien  to  loM  if  chief  fwttaree,  and  become  .haped  into  an  in.Z^It  c*  ^ 
mod.m  purely  rabonal  prooedu,.,  i.  ,  long  .tory,  and  i.  n^^^for  thi.  plaoe^^ut  m  « 

^r^Z  '*«'»tJ'"-''\-'»  TPlication  of  rule*  What  wa.  formerirw.^  bVt; 
mrthod  of  fo.0.  or  the  mech«.ical  following  of  form.,  i.  now  tri«i  by  U..  ^Zt^ 

Tliis  notable  passage  ••  tly  expresses  the  marked  spirit  of  our  law  of  eri- 
dence  for  the  L«t  century  and  a  half. -that  is,  since  the  beginning  of  our 
consciousness  of  ,t  as  a  system.*    From  the  time  of  Erskine's  eloquent,  if 
rhetorical,  pronouncement,  that  "the  rules  of  evidence  are  founded  in  the 
charities  of  rehgion.  in  the  phUosophy  of  nature,  in  the  truths  of  history 
^mZi^  "Penence  of  common  life,-  the  emphasis  on  their  rationalityTf 
method  has  been  an  increasing  one.    The  rules  of  evidence,  said  the  early 
Pennsylvania  Court,  "are  founded  in  reason  and  good  «,nse-;«  «id  such 
utterances  typify  the  general  spirit  of  the  modem  administration  of  the  kw 
Among  the  mnumenible  indirect  efifecte  are  to  be  noted  the  rules  directed  to 
prevent  the  jury  from  substitu  ir,  vassion  and  prejudice,  instead  of  leason- 
Z;  1  '''^.'""'"^!'^;°°  °'  th«'  '•mclusion  (po,i.  §  1904);  and  the  doctrine 
that  even  the  Legislature  cannot  establish  a  rule  of  decision  which  will  de- 
K  §1363^"^  °'  '^  ^^"  ^  investigate  the  facte  by  rational  methods 


dneed  by  the  letmed  .uthor.  in  1898.  in  hu 
Preliminary  Trwtue  on  Evidence,  284   198. 

It  would  aeem  that  "divine  testimonia. " 
from  respoHMH,  oraclei^  omeni,  augury  dMm- 
interpreun,  or  aatrologen  might  be  naorted  to 
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in  eren  th*  moat  developed  itage  of  th*  Roman 
procedure  :  Quintilian,  D*  Inatitatione  Onto- 
na,  b.  V,  c.  VII. 

•  1794,  Hard/a  Trial.  24  How.  St  Tr.  9<«. 

•  Yeates  and  Smith,  JJ..  in  180S,  in  Gal- 
breath  V.  Eichelberger,  3  Yeate.  SIS. 
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The  ranrt  to  imUonal  mcthoda,  howeyer,  peniited  spondicallj  in  our 
luitory  UU  a  mora  recent  date  than  we  are  accuatomed  to  suppose.  Trial  by 
compulation  oath  (or  wager  of  law)  waa  not  formally  abolUhed  in  England 

""  -I  ,!^«  '  **'  '^"*'  <•"  ""S^  *•'  *****«)  ''••  n°»  forbidden  by  law 

?o^i  i  ■  ^^  '*  '""'  *""  '»»»•««»•  o'  it«  "cognition  had  occurred  since 
1800.»  Trial  by  ordeal  (of  water,  fire,  and  the  like),  however,  was  longest 
and  nwdest  m  dying.  It  had.  to  be  sure,  no  longer  been  formally  permittod 
m  the  English  royal  courte  after  the  ecclesiastical  law  forbade  it  in  1215.' 
But  It  nsted  on  a  deep-rooted  aupentiUous  instinct  which  from  time  to 
time,  in  rude  and  popular  justice,  attempted  to  invoke  it  It  is  certain  that 
m  the  1600s  the  corpse-touching  ordeal  (which  seems  to  be  the  most  persist- 
ent of  superstitions)  was  judicially  recognized  ou  many  occasions  as  proba- 
tive; and  in  the  1800s,  in  certain  of  the  rural  communities,  it  has  been 
recorded  even  since  the  middle  of  the  century.»  No  doubt  these  tests  aa 
they  still  linger  in  popular  beliefs,  are  entitled  to  be  used  indirectly  in  evi- 
dence,  — that  is,  as  indications  of  a  guiltv  consciousness  when  the  test  is 
refused  (pott,  §  276);  but  this  is  a  different  thing  from  giving  them  an 
intrinsic  probative  force: 

♦I.  l^.\f'""'  ^  h^"  *'""  '■  "''^•^  "»  *'»•  ^'  «  8.  W.  1081  (•dmittlng  the  faet 
that  at  the  morgu.  the  aeoused  was  n>qiie.ted.  with  oUien,  to  put  his  huid  on  the  corpse 
of  the  muidered  man,  but  refiued):  "The  request  to  touch  the  body  was  erideul^ 
prompted  by  the  old  luperetition  of  the  ordeal  of  the  bier  in  Europe  in  the  middle  asee. 
fhu  supentition  hu  come  to  thU  oountry  with  the  emigration  from  other  landi,7nd. 
although  a  creature  of  the  imn^ination.  it  does  to  a  eonoiderable  degree  affect  the  opini 
iOM  of  a  large  dase  of  our  people.  ...  The  jury  could  eoniider  that,  while  it  wm  a 
•uperstJtious  test,  itill  defendant  might  hare  been  more  or  leas  affected  by  it  .  Thera 
li  not  the  iljghtest  evidence  that  any  member  of  the  jury  itself  regarded  the  test  itseU  aa 
anything  more  tlian  a  groundlew  superstition." 


•  Theyar,  Prclimiawr  TnatiM  on  Eridenc^ 
S4  ;  in  this  tiMtJM  the  history  of  all  the  ewlier 
■odes  of  trial  is  set  forth. 

•  Thsysr,  i\x.  4S  ;  1817,  Ashfoidii.  Thornton, 
Woodslls  Oalshrsted  Trials,  I,  S»i  40  Hsns. 
Pari.  Deb.  1203-U07. 

»  Thaysr.  lb.  87 ;  Pollock  *  Msitland.  Hist 
Kng.  Uw.  II,  697;  1«7»,  Oaran's  Trial,  7 
How.  8t  Tr.  811,  888  {tlis  defendant,  a  Jesuit 
ehsrged  in  the  Popish  Plot,  invoked  the  old 
eastom  and  Uw  "  for  the  prisoner  to  pat  him- 
self upon  the  trial  of  ordeal,  to  evidence  his  own 
tonnoenrjr "  ;  L.  0.  J.  North  :  "  We  have  no  such 
Uw  now  ;  and  the  Court  treated  the  request  ss 
a  mere  trick).  ^ 

t/im?';.!?*'*'''"''!?'''  """^"-  "  «»"•  St 
Tr.  ISM  (the  seca«.l  persons  were  tried  on  sn 

appeal  before  Sir  NichoU  Hyde,  Chief  Justiwi, 

and  Sir  J.  Maynsrd  reports  thst  "  because  the 

evidence  was  so  ,t«„Re.  I  took  euct  snd  psr- 

his  brother  the  minUter  of  the  sdjoining  parish, 
d-posed  (snd  their  st.tement  wu  apmrently 
received  withoat  objection)  thst  the  four  dl 
fendsnts  had  been  taken  to  the  exhumed  body 
and  required  each  of  them  to  touch  it  ;  and 
W6en  a  eerUin  one  touched  it,  a  sweat  came  out 
VOL.  I. -8  33 


on  the  body,  the  eoior  changed,  the  eyes  opnied. 
and  the  flnnrdroppe.!  blood  upon  the  ground  "I  • 
1688,  StanSsSeld';  Trial,  11  Aow.  St^r  1871 
1887.  18»3.  1408,  1417  (iu  8cotlai.d  ;  at  the  ex- 
amination  of  a  Mrpse  two  dsys  buried,  the  de- 
fendant touched  it  In  helping  ,  snd  the  effusion 
of  blood  that  followed  was  treatwl  as  evidence, 
and  it  was  srausd  by  counsel  thst  "God  Al- 
mighty himself  waa  pleased  to  bear  a  share  in  the 
testimonies  which  we  produce";  this  cute  is  siso 
slluded  to  by  Scott,  in  the  "Fair  Msid  of  Pertn  "). 
So  too  the  witchcraft  eases  involved  simiUr  cre- 
dulities: 170t  Hathawsy's  Trial,  14  How.  St. 
Tr.  839  (indictment  as  sn  impostor  and  chent  of 
one  who  eUimed  that  a  spell  iisJ  tsken  sway  his 
power  of  swsUowing ;  evidence  wss  receiveii  for 
him  ofhia  expectoration  of  pin»,  eto.  ;  but  L.  C.  J. 
Holt  made  the  iune  for  the  jury  hU  sanity,  and 
not  his  bewitchment ;  the  defendsnt  wss  found 
guilty,  anci  this  trial  is  ssid  to  have  checked  the 
offering  of  snch  snperstitinus  evidence). 

•  1892,  Lea,  Supentition  snd  Force,  4th  ed.. 
887 ;  for  other  modem  instances,  see  Browne's 
History  of  Maryland.  179;  Bentham,  Judicial 
Kndence,  b.  V,  c  XVI,  |  <  (Bowrinies  ed., 
vll,  101);  Browne.  Practical  TMa.  S  Green 
Bag,  13,  tt  pauim. 
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The  contrast,  it  may  be  noted,  between  employing  rational  and  non- 
rational  modes  of  proof  is  after  all  not  between  the  use  of  scientific  reason- 
ing and  the  employment  of  superstitious  ordeals;  it  is  rather  between 
employing  the  best  standards  we  know  and  those  which  we  realize  are  not 
the  best.    For  instance,  the  acceptance  of  a  judicium  Dei,  for  the  men  of 
a  certain  time,  vas  the  rational  and  appropriate  process,  the  method  accepted 
and  employed  in  every-day  affairs  as  well  as  in  legal  proceedings.'"    It  was 
when  the  combats  and  the  ordeals  came  to  be  abused,  and  to  be  known  to 
be  abused,  that  these  modes  were  no  longer  the  best  known  to  the  times ; 
an.,  the  passage  from  ordeals  and  oaths  to  the  jury  marked  what  was  equiva- 
lent to  a  rejection  of  the  irrational  and  an  assent  to  the  rational"    But  the 
change  here  was  of  the  outward  mechanism  only;  the  jurors  themselves 
still  were  dominated  by  modes  of  argument  and  persuasion  which  we  should 
to-day  caU  superstitious;  yet  they  were  for  the  time  the  best,  being  the 
generally  accepted.    When  science  advanced  and  modes  of  thought  improved, 
the  time  again  came  when  the  old  ways  were  recognized  as  inferior ;  and  so' 
to-day  the  contrast  between  the  best  which  is  known  to  us  and  something 
inferior  to  that  is  between  what  we  call  rational  and  superstitious  modes  of 
thought    Thus  there  have  been,  in  the  history  of  our  modes  of  proof,  sepa- 
rate epochs,  in  each  of  which  we  progressed  from  what  we  were  aware'  to  be 
the  inferior  to  what  we  had  come  to  know  as  better;  and  this  in  a  broad 
sense  is  the  significance  of    :ie  principle  that  the  law  of  evidence  is  based  on 
the  employment  of  rational  standards. 

In  the  present  day  the  last  remnant  of  the  irrational  element  is  our  law 
of  new  trials  (post,  §  21).  The  primitive  ordeals  of  fire  and  of  water  were 
not  more  calculated  to  deify  chance  or  chicanery  as  the  arbiter  of  litigation 
than  is  this  dominant  contemporaneous  practice  of  granting  new  trials  for 
an  immaterial  slip  in  the  rules  of  evidence.  The  most  trifling  error  "  works 
a  reversal,"  in  the  same  wizard-like  manner  that  the  mispronounced  word  in 
the  superstitious  formulas  of  the  Germanic  litigation  lost  for  the  party  his 
cause.  This  modern  doctrine  is  the  more  discreditable  of  the  two.  They 
knew  no  better,  then.  We  do  know  better;  yet  we  preserve  this  technical 
trumpery. 

§  10.  Same:  IL  AU  FaoU  hiving  Rational  ProbaUve  Valne  are  AdmlaalM* 
nnlea.  acme  Specific  Rule  forbid..  The  second  axiom  on  which  our  law  of 
evidence  rests  is  this:  All  facU  having  rational  probative  value  are  admit- 
sible,  unless  some  specific  rule  forbids.  It  has  been  otherwise  expressed  as 
follows : 


"  The  jpirit  of  the  following  passage  illns- 
trates  this  :  1110-1200,  Prayer  at  the  boiling. 
water  ordeal  (Translations,  etc.,  from  the  Original 
Sources  of  European  History,  vol.  IV,  no.  4 
p.  9,  Howland):  "0  God,  Thou  who  within 
this  substoiice  of  water  hast  hidden  Thy  most 
solemn  sacraments,  be  graciously  present  with  us 
who  invoke  Thee.  .  .  .  O  Thou  who  perceivest 
Bidden  things  tod  knowest  what  is  secret,  show 


34 


and  declare  this  by  Thy  grace,  and  make  the 
knowledge  of  the  truth  manifest  to  ns  to  believe 
in  Thee. 

"  A  good  illustration  of  the  beginning  of  this 
consciousness  is  found  in  the  Neapolitan  Code 
of  Emperor  Frederic  II  j  translated  in  How- 
land  s  Translations,  ubi  tupra,  18,  21,  and  also 

fven  in  the  original  in  Lea,  Superstition  and 
orce,  422. 
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1889,  Profewor  Jamt,  Bradley  Thayer,  « PrMumptioni  and  the  Law  of  Evidence" 
8  Harvard  Uw  Rev  ew  143 :«  "There  i.  another  precept  which  it  U  wnveMent  to 
lay  down  as  a  pr«l.m.nary  one  in  stating  the  la*  of  evidence,  viz..  that,  unTew  excl„dS 
by  some  rue  or  principle  of  law,  aU  that  i.  logically  probative  i,  Umi»ible  ThT.  „„ 
eral  adm«..b,h  y  of  what  i.  logically  probative  is  notf like  the  former  p^ept.  a  ne^J!^ 
presupposition  in  a  rational  system  of  evidence  h«t  v.t  "'"^*j™.  P?  '  necessiury 

notice  this  aljo  a.  being  a  f  Jdamenil'JiJSon:  "  In  a^hLAc-al^se^nslThtU^ 
been  the  fundamental  rule  to  which  the  vanCs  exclusion.  we4  excfptrnr         Tfiut 

r,.l!I''yf "  "!.''''"  ^^^  ^'^^^  ^^"^  ^'^^  P'°°''  tJ^^^gl^  it  h««  peculiar 
rules  of  Its  own.  does  not  intend  to  vary  without  cause  from  what  is  gen- 
eraUy  accepted  in  the  rational  processes  of  life;  and  that  of  such  variations 
some  vindication  inay,  in  theory,  always  be  demanded.  In  other  words  in 
the  system  of  evidence  the  rules  of  exclusion  are.  in  their  ultimate  r;ia° 
rTbaSlr       "°*^''°°  ^°  *  ^""^""^  admissibility  of  all  that  is  rational  and 

This  principle,  then,  does  not  mean  that  anything  that  has  probative 
value  IS  admissible ;  this  would  be  an  entire  misconceptL."  The  true  n^Tn- 
ing  18  that  eve^thing  having  a  probative  value  is  ip,o  facto  entitled  to  be 
assumed  to  be  admissible,  and  that  therefore  any  rule  of  poUcy  wh  ch  may 
be  valid  to  exclude  it  is  a  superadded  and  abnormal  rule     Some  of  tS 

iSlS  "*""'''''  '°  «fP«- the  hearsay  rule,  for  example;  or  their 
applicabUity  may  ma  particular  case  be  so  plain,  on  the  face  of  the  offer  of 
evidence,  that  the  objector  has  no  burden  of  proving  that  his  rule  of  exclusion 
IS  applicable.  Nevertheless,  when  the  rules  of  evidence  are  taken  i^vtw  as 
a  system  these  ru  es  o  policy  appear  as  merely  so  many  reserved  spaces  L 
the  vast  territory  of  logically  probative  material :  ^ 

den2Tw!?rSfd^''8?r'51^'^T^r■''r,''•  1"*""'"'='°^  Report  to  the  Code  of  Evi- 


*  This  posmge  was  reprodncej  by  the  learned 

!!«  "Jli.""  ""•  '°  ''•*  Preliminary  Treatiw, 

lioo,  288.  i„.       '    -  —  ■...-. ..g,   ouu    nuaierer  reasonable 

•  im.  Col.ridg^  J.,  in  Wright  ,.  Tatham,     „lTmTbl  iTnutll^V ftP'^  ""'  "' 
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will,  in  any  degree,  produce  this  effect,  we  must  detormin*  on  imperfect  erldenc  .„j  • 
proportion  to  the  importance  of  the  natter  thu.  refuaed  to  beT^  m„.t  ^'  ,  l" 
the  chance  of  making  an  incorrect  ratlrer  than  a  jJTt  determinate"  Bur.  7  ""'  ^ 
we  are  forbidden  to  do  evM  that  .rood  mav  coma  of  it  „  V  ,  •  "."  ""^  *"  '"  "'"'■•'•. 
fn,™  doing  that  kind  of  goTMr^7p^Ze\^o^t^l?tl'''^''' 7'  '.'"'"''^  "'«"' 
de«r.ble  end  to  be  attaifed  by  the  ^miS  o7everstd«  of*^"?'""'  '"  '"'•  'f'" 
than  counterbalanced,  in  «,me  inatanc^  ^[he  eK^HW  -J  "~' '"'^  **•  ■"»"' 
.hapeof  inconvenience  and  expense  in«^Dar/b-.  ^^11  ^  '"  ■<>"'•«"•••.  '»  the 

the  danger  of  er^r  arising  fromVrpTet  ^  rth'^.r^'itlTrT  ''Z 
art  M  to  weigh  these  difficulties,  and  in  those  cases  wher.  th.!  l^u\    ^^  «"** 

derate,  but  in  no  other.,  to  exclude  thl  eviZ^  '  ""  """'  '"'•''  »»  P'«P<"'- 

1837,  Parte,  B.,  in  IVrighl  v.   TVirtom.  7  A   &  E   an  «!U.  ««_ 
this  law  [of  evidence]  is  that  all  fact,  trch  are  Le;it  tn^^  '^  P"""'''''  '" 

18.tl.  J/o.mer,  C.  J.,  in  Staler.  Wal^  0  Conn  sT «  ft  •*  "7  **  P^""**-" 

that  all  facts  and  circumstances  upon  whi^h  ^Z„fSi"  "  '"?""■'»' '"'«  °^  «"''•"«• 

foui.ded  as  to  the  truth  of  the^Mue  or  dSnl^T?      P^'I'-Ptio"  or  inference  can  be 

1849,  Mr.  W.  M.  ^,,/    Sdence  «  2  ^ "  F^t  '  »"  "^"'^'^le  in  evidence." 
justice  are  inquired  into  a^^d  de"e™in!d  LT-    ,    ♦k  *°""'  '"  ''""^"'"'  »  «='"'rt«  «>' 
puted  facU  a«  inquired  ^toandTetermnedTv^^  ^  I  %""™' '^^  «>■•  <»* 

positive  law  ha.  inteTK,sed  with  artitw  rules  ^tor"*^'"  ^"''*''  ""^P*  ~  ^»'  " 
decision  or  exclude  claterarlc^l  Stely    o  re^rL'^tr'"*^  t"'  '""'''^  "' 

1860,  Bal,Mn,  J.,  in  People  v.  ^mo//     5  Cal  48^^ "  Th      K     .  '"J^^"'^*'^'"'-" 
the  real  state  of  the  transacHon  andlhe  ruL  „M  K  '  ">"''  °^  »  '""^  '»  *°  "»'■<=» 

of  testimony  have  r^latL  («  this  end  Thl  7  Jf^o"' or  determine  the  introduction 
regulations^  th.y  are  fZded  in  relnlld  l.^  '"  ""n"'"'*  "''"™'7-  conventional 
ha.atende.y  t^p^vearjL'^^^^^^^^^^^^  speaking,  whatever 

can  arV  ^1:';::^^',;.^:;  t:v7df:^':;h'aS-  *  ''•  Th^  =  "  ^'"'  ^''"^•-  ~  ^-  -  •""^ 
issue  and  advance  the^ilh  after  truth  "  *"°      """  ""^  "^'"  °"  *"  ""'"""  '" 

evil'iSriJ^iS^hrM-bfrx^^^^^^^  ^^'=  -^^  "  -  --  »  the  law  of 
f«,m  ite  admission  than  ?™m  S l^^S"       •""-"  greater  evU  is  seen  as  likely  to  arise 

Jr;Ser:s^;S::iv:irs;:;iS^:£:t4:^^--*  ^-"^  -^  '^- 
^r^roS^r-^^Scirffl^ir^^ 

all  these  expre«i  negativeruli^s  '•  *  *  ^°™'  ""*  '=*°'"'  °^  ""d  g'^es  unity  t<; 

of  mere  prejudice  nor  anvthinc  open  to  r-^I  r!Zi     "'""'"«''•-- "ot  of  coarse  matters 
which  fairly  throw  light  on  the  c^"  **"'"''*  "''J^"*'"'  »»•»  »J»  «>ings 

•  R.  ».  Birmingham,  1  B.  4  S.  768. 
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"The  judgM,  both  in  EngUnd  ud  in  thfa  clntr;  .  r*  '•  ■^""''  " '<J-  4^: 
open  the  door  wide  MpoJible.-Vve  to  uir«?fT.r\.*'"««''"»  eon.t«tly  to  Iteep 
lated  to  affect  the  mincH  thrju„i'.^S^  .  ^^  .'"°*''V  *"  '**  '"  "^l  ^"^^^  "-J""^ 
nion«n.e.  and  enlightened  reaionTalikJ^eLfndthr^^^^  '  "  '  '^"'t'',  com- 
which  Hhut  out  any  fact  fn,m  thi^ury  however  «m^..  '^'  '^°^  "'"''"'•'  ""- 
source  derived,  which  would  a«i«  them  in  !^I,Tnrr^"i''^''"*'  °'  '"""  «»""«^<» 
Court  .tand.  pledged,  by  it.  3  hiTtn^  /  «"n'ng  to  •  satwfactoiy  verdict Thi. 

of  aU  exclu.io„a,7*^ruleVwhicKnJo?tT±  fh  Z'^'  ''°"'  *"  *«  «'«°*  »*  i**  Powe  ! 
««otely.  to  refl  Jt  light  uJ^nttrn^'^^V^Jn^^^^  °"^  '"""•  "^'-^^  »' 

Forone  c«e gained  by  imp^per pniJ^lS^nr h«  b  e„  f '^  '"'•"^'''*  "P**"  '^  P»"- 
«ccount  of  the  partie.  beinR  precludfd  hv  «rHfi  •  f     ,     f    '""  "^  ""P'operly  found  on 

the  tribunal  towhichiacomSuedLirnot  *'«'  ^'^^  »» 

their  etymological  meaning  (ZdLotZllH!^    T!L    ^^"l^f.  notwithstanding 

nevermea^urethepowerand  Xn?of  mlvrnJ^.t''  '^'  *'"*'  '^•*""  J"""  «« 
i.  thrown  wide  open  to  all  facrcluTated  to  ilut^e  JJi^KL'r  "'  "•"'■  ""'"  ">«  '»'«' 
correct  conclusion  in  tha  pending  contrm  .reyT  ^       *  °*"°*' '"  "^""K  »'  • 

fo^'omg^t^Slors  'fh'ar?^  «>'/-««^blUtr.    It  follows,  from  the 

facts,  the  second  including  arSf  ruks  which  d^Z  "''?'  ''  '''''^' 
probative  value  but  yet  aim  at  inr«  J!  ?       .    '  P™^^'"  ^'^  <^efi°e 

covering  all  those  rules  whSl.T^  "  '^^''^^"^^g  i*.  and  the  third 
probative  value  '"''  °°  "*""«'°  P°li«««  irrespective  of 

pit:tSra=  :i  rriii^rvaS^nLrsX  r «-',  ^-  ^^««^  p- 

regarded  as  evidential     Here  the  iL  /  ^  *°''*^^  *  ^'"=*  *"  l'« 

and  inference  as  apS fed  in  let.!  '""''"^'^  ""''^  *^«  '"'««  "^  l«gic 

cumstantial.  Te^m'S/XTa  -^SraL^h^'^b ''^^^^'^^  ^^- 
and  each  has  its  special  problem!  '^'"^  ^"^"^  "'"'«''«'»! 

saSu^Xlf^XaS^^^  ^"-  -^"^-^  tests  and 

minfmum  probative  vakf  it  k'I       ^  \°''',  "°*^  "^'^^^  ^««  "l^i'^d 

of  the  oath,  and  a  dozen  otLrs   r^  I    '  ''"V"'"'  °'  1""°"'^-  *»»«  "'« 

policy  and  ^lattn  oHLs  tol^  T    T    "^^  ""'^^'^  °^  ^^^  g«°«™l 
^^^^y  relation  of  this  group  to  the  others  is  elsewhere  made  (§  1171 
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help  the  caase  of  truth,  and  because  the  avoidance  of  that  injury  i.  con,;,! 

Moft  of  7r  T«*"«"':«  '^  'he  poasible  harm  to  theT^  "f  TuJ' 
Most  of  these  rules  consist  in  giving  certain  kinds  of  «.«„„?  .      "• 

i.e.  a  PrivUege-to  withholdThe  evSkl  fit    Th!  *?  "P"'""- 

these  rules  is  elsewhere  e«n.ned  m^lfuit^  (Jzf'r  )"*'""  ^' 

by  tradition  it  has  been  ranked  among  Ihe^Sor^iLt""'^"''  '^'^ 

tween  Relevancy,  or  Prrative  vjron  L^'  l'  V  '^'"'"'^  "^"'^'^g  »*- 
of  Evidence,  on  the  ouTer  hani  L  °"  i'.T  ^''°'''  ""**  ^«*'' «"  height 
factisrelev;ntandsom    hL^lorfri^^^^  ^'ll  '»>«  P««-ular 

iliary  tests  and  privileges  It  Xt'Tnl  c  .  "''°  '"^'^^''^  »"  '''^  aux- 
dcmonstrated  or  prevS  the  nroZHn    T^^^  '^'  '^'  P''^''^"'"  ^''«=*  ^aa 

constructed:  °'  '"^  1*8*  generaUon  waa 

eke  i.  not  considered  by  the  JZ„  tZThe  Z  ""T  •"'  ""  "'"'  »«'  "^ber  b  or 
premiss  from  which  the^xisC^  o     Le  o  her  "  --  ""*"  '  ''"='"'"'  °^  »»"  "^  » 

other  words,  that  the  one  fact  is  or  s  not  ^lev.nt  ^"7."  ^''^^^'  inference.  -  in 

worked  out  by  degrees  by  many  gene«t  on.  I?  L  u """ ^^^  '"'*'"«  »>e«n 

tinctly  the  principle  on  which  it'^ofght  torfolS^'"''"  T"*''^'^  """^  ^^  '««  "^^ 
doubt  treat  as  relevant  some  facts  whkh^Zt^Vh^L"''^.!''"'''''''*^  ^J'  then,  no 
quently  they  treat  as  irrelevant  facts  which  ^m™  n     T  ^ '*'^  *»  ^e  «,.    More  f™. 

r^l^^:^^^:^^'^''  "  *^«  "^^^-^  o' Views 
teristic  rules  of  adSllSSZ  °, ^1^."^^^^^  ^"*  '"'«*  °'  '»•«  '^h'^'ac- 
the  iBlevancy,  or  proSive^aTue  of  thet  f  T  ^'^'^"^  ''"^^'''''e  '''^"t 
Alloftherulesof  Privilel^  for  ell  .  ?'^  "'^""^^  "  undoubted. 

Order  of  Evidence  ^f  ^Je  evidZL'trb:  'Y  "■"*•  ^'^^  "'^^  ^"  *»»« 
ducing  Documentary  Original  clncedS  th„?^  '''''°'-  ^''^  "'^^  '«'  P'"" 
excluding  the  copy^  Thf^  s  a  Zt  „f     f  'T.''  "^^"'"'^'  ^^en  when 
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called.  wUl  remain  distinct  in  nature  from  the  other  nilp«-  »nA  t\,i.  a-  *• 
t.on  cannot  be  abolished  merely  by  misusing  the  term  rL^^^^ 
lacy  of  that  misuse  has  been  weU  expounded  as  follows  :^" 

fall  into  the  error  of  .upUinXt"!."^^^^^  we  mu.t  not 

only  te.t  of  ^ImiwibUityTflr  .rw/.turd,;oTt  T'^TT'  r',""  "PP"^'  *•  "•• 
evidence.  When  we  h.';  ~Ud  H)  tharifthoT.n,  .  •'*?"  "*"  "^^'^  ^  °'  ">•  '•*  »' 
po~d  to  be  logically  rlevanTuiSbTe^^n^d  O^haltr^t  to  ^  "'"'  "  ""^  '"'^ 
qualifloationt,  whatover  i.  lorically  relevant  i.ljmi  -w  T^  v"**"'  ""^Ptwn*  and 
the.,  .™  te.U  of  .dmi„ibilitroSr7hl„  o«^^^^X,?c;~  "''.v'"  "•"•  *"  """"y- 
beinjT  of  too  elight  a  significance  or  a.  havifL  »^  '  T  f*"""  """«*  "•  "'J*='««l  •• 
other.,  a.  being  dangewus^dlikelv  to  r^JT"^*^^^^  "  connecUon; 

a.  being  i^po.L.  e.^.TnLSo  uJ'sui^  ^l^Z'ZT"^*^  .^^  '"^^  »'»■«"• 
[The  law]  aMuming.  as  it  doei  thlt  4„  «!'  i  T  ?  •  '^™  ^'"'"""^  °*  Pwoedent. .  . . 
pied  in  Anting  out  what  pari  of  thU^r*  7  »'*  ""''""""  "  '^""•'"•'  »'^"- 
excluded^rt.  /ot  thelS^e  of  evident  bnUhe  n^e  Ji  ^  '"'"k,'^-  •]'  ^'"'^  *<>  *»"' 
bility  u  determined,  flnt  bv  relevancy  an  .ff!l  m  ^  '^'",'»*''''«  •»'«»''"<'«•  Admissi- 
onl/indirectly,  by  the7aw  of  Sn«  7ht»h  f^?-  "**"  '"'',  "^^  °^  '*''  = "  """"d.  but 
which  U  logicluiy^p^baliTe  1  exclXd  '    t  i.  hlTarM'  'fT  ="*""""  «'»''•' 

ment  of  the  law  of  evidence  i.  perolexinii-  i^H^Jf  •♦  '  ^^l'  •^"'""'"'  Stephen',  treat- 

rf./ore«."  perplexmg,  indeed,  it  comes  to  have  the  aspect  of  a  tour 

probative]?  Not  by  any  rul.^f  2L  Jhau!  ^"'"  t^"^  ""*  t""**  "^  '°8'«^'y 
this  it  tacitly  reie./to  lo^  Lsuming  tiat  le  Jlf  IT  ?  "°  *"''  °'  "''''"""'^-  ^'" 
judge,  and  minuter,;  ju,t  as  a3  muUitnH/„T  ?  .k'  ""^'"''»  ■"'  ^"°*"  ^  '** 
sufficiently  known.  .  .  .  Admi^ilmL  u  J  ?  •  ^""*  "'"'8»  "^  "»»"  «<»  »»  «'™ady 
logic  andnotof  l"w  "      ^**'™*"'"'"y  "  dotermined,  first,  by  relevancy.-  -an  affair  of 

question  were  argued  in  a  deStinV!^.-!r     °      ^ T'?'^  '^^  '^""^  «  "  th« 

.a.hJ',"pSf.rj?'.:;tS.".1«i"  *•  '-"•^     i't-r.lPr'*^  "?  Mr.  J.bez  Fox.  in  an  articl. 

tu«i  270,  this  doctrine  is  further  expounded.     189  '        ^^  *  "P'^  *••  «"<»•  ">  "  i«l- 
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oust  be  studied  and  observed  by  the  profession     A,  i.»  „•».    . 

logic;  but  neither  the  success  or  failure  of  thn  l««  ♦/  "^'P'«»  oi  natural 
justice,  no,  the  success  or  faill«  ortrCourts  to  be  .  ^^"1""  T^  "*"'' 
in  holding  that  the  law  is  nothing  but  tSdc^te^ftsSf'/V'^^^  "' 
So  long  as  Courts  continue  to  decire  in  LdicW  ru^n^'w  ^l  °'  '"«"'• 
of  logic  are.  just  so  long  will  there  ^  rules  oMawwhTh  must  tT°"T 
For  these  rules  the  onl,  appropriate  place  is  the  llw  of  eviZ^^^^     "'""• 

1878,  CuMnj,  C.  J.,  in  Stale  v.  Lapaqi,  ST  K  H  2<W.  «  ii.i.       i.       .     , 
relevancy  of  teatimony  i.  originally  »  matter  om)-?^      a       '*'*°"K'»  undoubtedly  the 
jnany instance,  in  which  the fvZ'ce oT^ L Su "a.  C"'"°"*'"'«'  '""  ">"«  *« 
has  been  so  often  the  subject  of  discusaiorin  ^!„,f      r  .         "^"»  "P""  P^^icular  issue, 
the  united  logic  of  a  greirmanv  Ll  .^S  I  '""V"'"*  "^  "^^^^  '"^"^  "P""-  that 

the  sense  common  to  rglTuZt^yiZl^'Z"?"',  "^  ?j^*°  '"'""'"  «"^«''«"  »' 
may  be  properly  called  commoZn^  and  th^  t^tl^.i«  r*  "".l*^'  "'•*•""*  «'  '""» 
this  reason  that  the  subject  of  the  ;e'evancrot  w^     the  authority  of  law.    It  i,  for 

ury  ultimately  decide  upon  the  total  effect  which  we Lll  Proof^   r'  f  J-  ^ 
purpM,  is  .d«,i«ibl.Z  «L,  '.''.','*  "  '"•<l'«i»iW8  (or  o„. 
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first,  and  conc^ivaSrhe  may  j^  e^"^^^^^  "f  P^T '  ^''  «"*^"''8  '"'  »»»« 
aft.r  entering  the  U  T  fa«.  tl^."         ^^  **"'""""  °^«»-    »"»  « 

rule,  of  substantive  law  otvlJLTS',     ,  ""^^entiary  facts;  the 

entrance;  the  auxilL^'  /ult  anT'the  rnl   "^7"""^-"'  '^^  conditions  of 

wijich  „ust  then  ^i:Si\tTj:::.:'j::;:;^''  -  *^«  -^^-^'e. 

monially.  and  so  on     In  thTnh.7   ,  "PP^'^^"°'y  »»  utterances  used  testi- 
by  a  single  racecou°„e/with  vari^^^^^^^^^^  ""^T  ?""  *"  P™-"^^ 

for  one  class  of  entries  h./f   n^./  "''ff^'^^^y™^  °f  which  were  required 

one  time  by  the  entries  oJ  aU  clat,     T  "'"'""'  -^'^  "^^^  ^°  »>«  '"'^  «' 
Which  tU  the  usurellSmcuS:.""^''""'  "^"^  ^  ^--^«^' 

rai  I"  s1«amttr  tirA  'ir"' '' k?'"'^''^^'  '''  *^«  club-members' 
race ;  yet  in  the  other  races  in  wWchthat"\r  '?  '"''"•  "'"  ""'  «°^"  *'^''* 
be  ineligible,  being  neUher  IlTw  er  for  ,.  .  •  ."  ""'  ^'''l"''*"^'  »•«  ""^^ 
though  he  be  amply  able  to  vX  Z  hurTi  '"  °  ^""'  °*  "««•  «"^^ 
obstacles  for  the  o?her  classes    S.  a  fm  ?°'  """"""^  ***«  »*»>" 

ment  by  a  person  who  ourtlh^r,!  J,  contammg  a  testimonial  state- 
under  the  h^amy  rule  and  if  it  7  ^J'"'?  *°  ''^^  «'«°'^'  "  inadmissible 
to  which  the  Zrsa7;ule  d  e  n^t  Y  ""^^  "'"'"'^^  »•«  ^"^  doctrine, 
though,  had  it  come  i^under  th«  °^^  ^'  '^  """"  "■"«'"  «^°'"ded,  even 
the  rule  for  produclg  ?he  otinal  ani  St  ff "''.''  "°"^"^  ^''^^  ^^"''fi^d 
words.  «,/«?«.««  SS,»Srl;r'j-.  :i'^  ^"°'^«' 

Jet-n,  «.a..n«/  ^<,  a  certain  Z! I^drltuo  {7J  ^  "  '""•^"' '" 

*<^Ufy  all  the  rule,  applicable  Z  it  in  Tat  .1  1  Proportion,  it  muH 
^'^^ou  ihi.  ^octrin.  J^LJZZ  tZ^JT^  In  practical  appU- 
by  its  converse.  ^  exemplified.    It  is  sufficiently  illustrated 

enL'r\SrrnSLti:grhfst:ea^^^^^^  "/^  ?  "^  ^^^^  «"^^^e  to 
over  a  bridge  in  the  ™cl  fo '^^t  o 

him  that  he  cannot  sw?r  tie  strL  '  "  °?  f  """'^  °^  "^J^'^"""  to 
class;  further,  it  is  no  oWectL  I?  «" , '^l^'J^^ ^o'  the  club-members' 
in  the  crowd  be  unable  toSin.uth  Ji?  ^^'  'J'  ^"'^^'^  °'  ''^^  «<=«  -i» 
swam  the  stream,  and  wV bTZ  1  n  ^"^f  °^''  "'"  ''"^^e  and  who 
in  the  club-memb;i;'  cla^s  hbkCt  f  {  ^""""^  erroneously  to  A  the  prize 
that  the  judges  ml  ^ied  1  A^^  *^«  stream.     The  reason  is 
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Mon^purpou.  and  t^conu.  ^.^^\'^^S,ir1:;!t'Jl'''  "  '^^^ ' 
to  U  .»  that  capacity,  it  is  not  inadmimbU  ZauT^^  ^  "^f  "i^^-W. 
applicaU.  to  it  in  so^e  other  capa^yTnl  ^aZ  l^JT*  ""S^*  ^  "'^ 

n.k..  i-  indiipeuMble  u  .  practicl  iSe :  '       "*''  "'''°**'"«  ""^ 

porter  ;..  ,««,  ^fc,  p^^JJ  S^rufn^""  fi"^  f^^^  t^'"«7  "-  -^  toiSrS: 
d.f.nd.nt  might  gir.  in  .^id.noe  tJut  the  p  .7„Hff-.  ♦ '  ?^  "'':^?'  "»•  «—«'  ««<»..  th. 
tbi.  u  aJ«>  .pp..r«J  tb.t  hi.  bitter,  hid  £"'!^  '  *^.'r  i"'*^.  •Itbough  in  d^i^ 
tb.t  tb.  libel  WM  true.  So  in  tt7  c«  aTDrZ.  t**  *"  ""  ^°"»  »'  E«h«,»er7«f 
Jnce  which  nn.roid.bl,  iarolr.  th.^el'ororotre™'*^^^^^^ 

But  the  jury  w.  »lway.  cautioned  to  exclude  i..t^  »  "*•  *•*•  ^'^^  oonfeMing. 
oonf..«.„g.  Tbey  .I.0  received  •  pro^r  c.af ' '^r"*  "  ^""  ""^  »""  '^e  party 
let^r  wa.  properly  admitt^J."        ^    ^    """""^  in  tW.  e,,^  „d,  .ubject  to  thatVtbJ 

j.~iel";onr:,tiirKiL%u'lS   ^i  ""■ "  '^—  •  q«-«o„  U 

t  i.  produced.  «.d  th.  point  ZunZ  tC^^U^^^'^r'"'^'  **  obJ-ct'foTwhlc! 
thju  an  .ten.  of  proof  i,  plainly  releTan^ifd^'^^^f,'*'  "■•••"  ''*>»«%  happen 
MU..b le  for  another  which  it  would  n.tur^rv  LTL  ^ »  Tr  J^"'^'  *•""•  "holly  iSS! 
«»  evidence  when  offered  for  the  Ip<;.i       '  ^  Mtabluh.     And  when  tbi.  «»„« 

of  it.  aptitude  to  .how  tl7„na„S„ S  f^tTn^u":; """^  **  •*""«'""'  »»  'h«  S 

illegitimate  purpow,  i.  not^Jtogeth.V^^Zw  »  *?  "** "  *°  •*««»  •  different  and 
•ooount  be  wholly  «.jected.  TbtZ^tionln^'  y^^V"'^  '"''^""^  «*■"«>»  on  ttj 
P-d,„g  judge  may  f...  «<,^^  ^STet t^VrurJ^Zclrii  i?.  "^'"'*^"  -^ 

of  the  Court  suffices  for  S  ^^  a™  t.^J'*  *'>»^*•'e  »»tru?tion 
opponent  of  the  evidence  must  asrfOT'that  in^^  f  "P'"'""  "  *•»"*  *»>« 
be  apposed  to  have  waived  it  a»t nts^rS PoL^r^^'  ^«  ^^ 

.Wdenc^wtr^e^;j,"ar„,':Sri?,,^^^ 

it  w«  legally  applicable  to  e:>Mh°^^^??:P»^'o-hich  it  wa.offeS^^r^^^^ 

of  the  purpo«s.  to  which  it  did  not  relate     Tn  ..  -^  ^°  "'"''^  •"'^  •??"«!  it  to  oi^ 
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'7)i  1898,  JaniKm 


If »-»] 


IDMISSIBIUTr. 


of  all  the  evidence  in  .  cause  So,  .tL.VK  ;  .  "*  ^^l  PreaenUtion 
evidentiary  facU  muat  nece«.«rily  S  th!  o?tL  «  "'  "**  '"'"«  "'  »»»« 
.ence  of  obtaining  all  the  mfornfauon  of  te^t  L.fb""''"'  *'»"''°°^«"- 
tioning.  together  with  other  reason.  „7n™.t?i  '    ^  consecutive  ques- 

fact,  to  be  presented  at  •  inSrtJnT^fi^r'T?'  ^'t!"  "'"««  '''*^- 
prewnted.  may  be  as  yet  inadSbTe  thit  ilL  "  ?«*/«='«•  ''»««'> 
because  of  their  connec  ion  ^th  nfL  r  J  '^«J^ '"V  »>e  relevant  only 
dUemma  >s  solved  by  admittr'\h  '  ^T-  "°*  ^'^  presented.  Thi 
only  in  dependent  «U  oX  facL  17'*''™''"^-.  ^'°«  "^"'-'I'l" 
of  counsel  that  the  3^ific  t  1* t'ts  X^  Tr^  °"  ''^  "'"""«• 
•ble  opportunity  beforthe  close  'rthe^'*  ^""^^  ^'"^"^  "  «»  a  -uit. 

t  Jo^^f  ^leS^E^^^^^^^^^  rules  for 

that  head  {post.  §  1871X  accordingly  better  examined  under 

d«o..  DoesonrbadmLSiri„^''*''"  **  "!^'  loadmiMlbl.  IW- 
offers  an  inadmUsible  fS  whfchTri  7''  '"f "'  "^'•«°°«  P«"t7 
offer  similar  facts  who.ront  claim  TaT  '  ""^  ^'^^^PP^-'ent  afterwardi 
explain  or  counterbalau(^  Se  nriorlS^  m"?  "  *''**  ^^'^^  "^g^'ive  or 
that  if  the  opponent  duly  ^wSaid  1^^^^  '"''  I  ^'  °"«  aas  doubted 
instance,  he  could  not  claim  to  oSinTT'""''^  °^^'™^«**  ''>  the  first 
his  objection  will  save  ht  on  .pS  f^mTn'^  inadmissible  facts,  because 
he  needs  no  other  protection  SthZT  'l"™ '*"«h  ^<^y  accrue,  and 
no  such  protection;  and  the  q!lon  th'  "^'1^' ^"^  '^^''  ^^  ^a. 

himself  by  retorting  in  kind    ^  ^"^  "^'  '*»«*«'  »>«  «»•>  Protect 

the^di^ntSj^rns"^^^^^^^^^^^^^^ 

rating  hy  other  irddnZ^ZtsT^^  ""'  ^*'^^  '^  '^•'"^  »» 

wh^.^'^firX'^JtMlel;^  r  =  •'«  «  obvion.  that  thi. 

^d  ought  not  to  hav.  been  e„U.Sio^t  al?      ^"do''hfr  T  '""'"^  ^•"--* 
ruled  out  on  the  cross-examination  w«b  in  ifc  ••■."'•  d?»btle«s  true  that  the  inquiriei 


•  "  COXDinONAL  ADMISSIBILTIT.  {CH*r.  r 

r««i»*l,  ud  th.  Court  l..d  r.fu«d.j*.pSff  i"  M  Ui.  kindj.d  m.iu,  pr.Tiou.1, 
U«.  it  «M  off.r*l  Dor  fUf^     lITwSLr  Jil.^t^T"'  '".*'"''•  "•''*>"  *'  '»'• 

uk.  th.ir  pw„  „„„.  i..  th,  ..injirnuu;^  flrZti  7J^^^^  "".r "*  '^ 

•laminMion;  and  th*dMUioni  tb«n  ni.d.  w«mm«!.;i,      .    .  '"**  °"  '*"'  ""^ 

««»-.rH,,„.k«  in.  ruling  .rron«,urThT.ro^ul^^^^  '"  '»"•'  >' 

objection  b.in,  nwd.,  «h«t  it  woald  b«M  l^„  „,„,  ^  J^  u  '"°'  '"  '•*  *°  "•'•  »»». 
had  r.cei,*l  witi.out  „bj^tion  r.i^VJT^Yr"  .«„^  ».r.b'b«,.«.  th.  Court 
«w.i/.*i«  cura«/«r.'  Lm  b^n  applied  to  Jm.  «/„7  •  .l  'f^  ^*  «*»'«•  *  *'"<'« 
principle  h„  n...,  b.n  ^^[^^  L"  ."piUH.irof'^r  S!  .Tw^!"-  •""  "^ 

This  rule  is  represented  by  some  Enffliah  »uthnri»w  -„j  i 
number  of  American  jurisdictions,  i  ^  ""^  '^^  '  «»P«<'t»ble 

(2)  At  the  other  extreme  is  a  rule  which  declarp.  th«t  .„ 

sr:s:7  Shan  ohtain. . .  the  ^::^:M^  --r\z: 

b.  done.  „  .tated  h,  her  on  c,J.1al"£  M/l?:^Wof  ttJ.rdTr  'h'"'  ^J 
teat  her  «»wer  on  crow^xaminatlon  bad  not  bwn  MkTfoV  Jh  ji  .  ."*•  "''J'*'*'* 
/•«//«•/«,,  for  the  plaintilT:  "  Your  Honor  knor^rfjcll/wlirth J  .•'•''".*'  **'' 
friend  upon  the  other  «de  puU  a  ouestion  tn  th;-^.  ^  j  ^"  *'""  ">>'  '""»'<1 
iMponeire.  or  doM  not  suit  him  h,  ll  f„LLTA  T"*  .'"w  ^^  '"  •"•*•'  «"'  "  "«" 
until  it  U  .tricken  out  BuVo"  he  oTw  1.2  Tf  h  V"^"  "  "•"•  ""^  ''««»  »"»  '«•» 
CU  an  •n.w.r  which  i.  norr^pon."^  but  Ihth  hiV"**  *  r"*"""  *"  "  """^-^  ••«» 
•elf.  b.  then  fail,  to  make  .u^^ml^on  .nd  «?    »    ^T  "'  .'°'°'  -'"'""»»«  'o  him- 


P|red  .n  iii,,r„.Uonli«;"ti;;^  the  7,,^^  'd^' 

W?"*^  ■«.".",",•  ,"'"^»  "  l""ki^l85id 
r  .  '  "i^-  f':  *^  counter.«videnc-  of  rharac 
ter,  excluded) ;   i/e  ■  istj    a„,_-    ,.  U  ,"?.  " 

M Me.  289.  2L2  (ina,i„.iLitle'  X  e f„"em«': 

*8.  K.  Co.  t..  Woodruff,  4  Md.  242,  2.M  (He 
«t  bva  loootnotive  ;  rebuttal  of  irrelevant Uti, 
not  allowed;  "the  offering  of  inpm~r  ev  ' 
dence  by  one  of  th.  liUgant  partirX^  Z 
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HiiKht  he"  different  "for  "'impmi'i'f  teatinionv  mT 
culated  to  n«ke  .„ch  an  imprLion  on    he'ju'r 

.rtrth^*eiLv*'"''^-™>--'^-^ 

h»I^^Z^^^\'^  "'"  "PP'y  *'"™  'hen,  had 
.Unce^r»nn'T"{""«'i.''"*>«'  *"  "•«  first  in- 

S„f  .:  ?1  ^"^  ""*  S^eMion  in  chief  did 
not  warn  of  the  an.wer-.  Incompetency ;  held 
that  the  croM-eraniiner  waa  not  restrictid  to  . 
moUon  to  itrike  out).  "•mcica  m  a 


<f  »-3I] 


ADMISSIBILITY. 


i  IS 


out,  bat  pirmita  thai  antwar  to  .t..j  < , 

Hghuo  ..plain  „  „  ,rtz,  t;x  "i  xUt '.'. "  "''^''-' '""  -  •"- . 

Jttdg*  A.U*,!,;  "Sb.  may  annw.r  Uiat ,•■ 


•dvlMd  or  iugge.!*!  tbb  .bort  •taUmeDt.' 


This  rule  has  also  ample  tuthoritv  >n,i  i.        u 

orthodox  English  nile.«      •"*''°"*J''  "«*  »  P«'»>«P«  to  be  regarded  a.  the 


«!£?!!:.  *^i  •'•■     /  ••••""•nt  cannot  f«n  to 


tl!I.Ml'r?i.!'L'™'*'"    ">''f'"P'"<-»i"l    when    iti 

1870,  Janrnn  v.  Komr.  ia  i,i    «i-  /.  i   v';. " 
explanation,   of   an  off.  r.f'   ".'J"l' "'",'"« 


■»k.rri    1      ■     .*  •»««m»nt  cannot  fail  to     l«7n    i.  ?.'  ""  "«""  f"'  «  rontmelli 


Pfoi-..,    „    ,  , 

Barrett.  87  N     V 

hi  d   to    wi  IT"!'"   "f  »"""•  "•»''>'  K-«h1. 
iifia   to    hare   barn  imnmrw,...)..   -i...:...  r      ■• 


M.  .'  I  '^  ■  '  '"•^'  '^ordit.  State,  d  AI.  aa* 
»J  (r.butt.1   of   t«.timony  to  „ni  y)    imo* 

^iZ  o"  t-'crrintr^^i-is?^ 

m.  a.k„owWp„.;;tri^i,4»/»  V:j  •/  ,x- 

te^  ""'y»'»»y»  be   denied);    /«rf  •    S 

adm^J        /    •*'•'  "I*""  ♦he  door   for    tha 
•dmi«iu„  of  incompetent  ertdence.  he    ,  in  nj 

^^ztt^iTW^:  2«afl' J  ^"•'  »"^ 
Jariea:  the  de  ;„:i».,,  i-^^i.."^??   (P^^.-'  «" 


s:"3  r;"-"' '""^-  •=*' ':  rSS-I'm'-'-a^^^^^^^ 


•nough  to  auit  h  m  " ;  here  amiHe.1  In  IT     •• 
for   criminal    converiation)  "l«M    «     "u""" 


pror.  th.,  „f„„,.  ,„,  „  „,,^,„,        .  1  to     »?t^,t»,.t!n-:';h".<'nT<  °  ^-EP^rl:))-  •"■"^-i;- 


nm..  »ki.'    V     i'  ""  P'»inti»r  was  a  own]  to     BOfL  i\   17\   '..«,.•  "»i"  "•  Valinuette,  70  Vt 

ri:n3  '^.>^t:^j^^^4  ffir'.-fc/' pr. '^^=^?J 


fondi"„"/l*^5  "l*'"!  •"'•J^'  «nt'^"ced'by^le!:     d;f;;drn"^'."T.""  ."f  P""'  intwication.  th'e 
ren<Unt,  and  objection  cannot  aow  be  rai  Jl  b,     ?S««    n  .T"  •""T*^  »"  '»»>"'  »>>!-) :    »»'irt   • 

?ftj-  i'     *"•  ?*'•  "•  Ph'lhrick,  47  id    217     .^»1.  '"°~-"«7"nation  to  irrelevant  matter 


-.Rrc^-rsrir^Trev^M-^j,"? 

minra/.owtir\9o'3'ZS„°^'"'"^^^^^ 

-*n.ty^;V7Sltrt-»"'^» 
a!Mt  /h.Ij  ' '   y-  ,    '"''''  ^t**"  »•  Sarjrent,  82  Ma 

OB  a  ooltotaral  point,  bmsanae  otherwiae    "if 


4S 


fact^'ir«'"i^''°^M  "°^  'PPly  "•'•"  th*  Original 
ISli  ?ii  '  '^J"'  •""^"ced  as  evidence- 
1844,   Allen  v.  Hancock,  16  Vt    230    isq  /I" 

"?■»•"•«''■>  to  .nother'inHUnce   rf   hfehi^; 

c^«"°    •'"'"'•'•  "  "  "^  "ferred  to  oJ 


SIS 


CURAnVE  ADMISSIBIUTY. 


[Ch*p,  II 


.rS!  V^"^  'T  **'  '"''•  '°t«™«J««te  between  the  other  two  is  that  tJ,« 
opponent  may  reply  with  similar  evidence  u>henever  it  uZdZl^^    • 
an  unfair  pr.Ju4ice  .kick  mi,Kt  oiHerunu  KaTZ^cl  /Zt^^^ZuZ 
dence,  but  m  lo  other  case.     This  seems  to  be  th^  »«,/..„„.•«     '^^'»'''  '"*• 
may  be  called  the  Massachusetts  rule?  '  "gnificance  of  what 

1864,  Bigelow,  C.  J.,  in  Mnten  v.  Smith.  0  All  «7  •  «  T»,.  _  *•  ., 
the  .dmi«ion  of  incorapetentl^d  irwTvMt  evid!^«  I  !JT*'""  """  "'''^  '«"''" 
objection  i,  takon.  rendir.  it  con.peSLrtheoP^t^  »"?,  \' "IT"'''  *°  "'"''•'  "» 
»imilar  character.  There  certainlVmuat  h- i^l  '^^^  -^  l^  °  introduce  evidence  of  a 
permitted  to  go.  in  extendingS.  of  flc^a^d^LSL  T'  '"'''•'  •*^"**  '^'"•°'  '^ 
..o  essential  bearing  m  ito  «al  meril  Without  rnH^f"^  '  *^  •"•'**"  *"''''  have 
.11  case,  of  this  nafu^,.  w.  thinkT^.y  ^  S  «td Tt  a  LT'i:'  ?.''  'PP""'''"'  '• 
to  go  fa.ther  th«,  to  prove  facU  which  hTvradiZJ^H  ^l'  ''"""'*  °°'  **  ""'"""» 
the  irrelevant  or  incompetent  eWdenrwhlh  I-     ^  T'  '°  «°"*'-«dict  and  control 

To  this  extent,  it  may  Cpro^  1  hTld  S  f "' f^.I'T^ »"".  i-t^-d-oed  into  thecal, 
.Pi-Hcabletosuch  -inXan"^ t  XX  m  oHoc'tS  ^^^^^  "J  ""^ 

opposite  party,  which  can  be  properly  de^ed  ZhiTnlrLt  ^^^  °J  '""'^  ^^  *»•• 
offered  l.y  himself.  It  seem,  to  a.  thatThTlinHff  ^  1  °'  '"  '*'"'*'«'  »'  ""ose 
.t  the  trial,  in  the  intnxiuction  of  evident  to'SthTH  f  "J*^* ^^^^-x^nd  this  limit 
confined  to  disproof  of  the  fact  thalhe  h^  char^J^  .K  jT'i""'  "^^''^  "«  "«  »»» 
feit  n.o„ey.  which  was  the  ont  Jround  of^mj"^?^  'he  defendant  with  pawing  counter- 
establish.'  The  plaintiff  w«  a'lCd  ^o T»"h  t"  ^^^^  ^^^  •t^n.pted  to 

independent  fact  that  the  defendant  had  I»r~  .?™  »  '  -^  '^"^  "■*  ^•"""t  and 
would  take  out  in  paper,  atd  show  t"^io'!!lT  °h-  """^V"  "'  P^^'">'  "'"ch  he 
Mnd  dollar,  at  a  time  This  ww  an  ir^^Zf  ^  ■  '  ^  *'"'  """"""t  "^  "^""l  'hou- 
no  bearing  on  the  t^;  iwue  between  ZTr    ""f '?."«'«"«'  f'^*-  "hich  not  only  had 

the  ev.e/ce  which  the  d"?:;.rtr!:Krdrm1t1^^^^^^^^^^ 

ad^nrr^:SJir^r^;S--^^    By  the  courts 
the  opponent  did  not  in  the  ^  ins^J^^^Z.^^-:-^:^^ 


fruT  M  ■■"''"""  I"""''""*"  »t  •  cl'oaprr  price 
f mm  n  l,.r  |K-r«,ns  h«vi„R  been  shown',  he  wm 
allo«e,l  to  explain  the  whole  of  these  irrelevant 
trans,i,tion»  ;  1»03,  Hoover  r.  State  -  Ind 
-  ,  6S  N.  E.  891  (,K.f..n.l«nf,  irHevant  l^ri 
driMkiMK;  testimony  in  .lenial  or  explanation 

635  (Peters.   J.  :     "The    ii.tro.luition    of  in  I 
material   testimony  to   „,eet   Mimiaterial   test" 


tllJt'in"!!!."^  h«vin«  volnnteered  the  statement 
w  .  albw^  ?„T  '"  ^1  '""f-P-  •''•  defendant 
thJL.  "T,  '"  P^r"  "'»'  "l"*"-  »"  found 
there;  "it  was  too  late  to  obiJct  to  the  o ii«. 

Mme'subLr-  ''l''/°'""'t?"'y  t^tified  on^'* 

r^:s\a^t"l^r^^'""'^•"°^^^^ 

tne  unit  fact  is  "a  circumstance  morally  tend- 


" ..^......uiij.   II.  nicei   Mnniaterial   testi-  »h«  fir.*  r...  i    ..     •".       ^  •"""'";  nut  where 

nioMV  on  the  other  ,i,le  is  go„,.n,lly  within    he  nc  to  -n^,   t     ."  ""T;"""  »<'™l"y  »<■»" 

<ii»,ri.tion  of  the  presi.linc  j,„|g..  '  But  if  on.  !h5 1          \  'u'"'  deputed  fact  more  prolMhle  " 

aij  e  i„tn..l„,...,  ev/,len....  irVlevi^t  to  the  ^.1"  iwSn  "i    maV  "«'l'  '•'  '"  1°  '""?  »'"'"• 

«hi,h  1,  r„..„„i„.i»i  ...I  u._  r '  .  j"'PJ''!lf"0'>  «  niay  create  lu  the  minds  of  the 


.,    . , "  i""iiiiiig    111120      But  if  one 

».;Ie  ,ntr-o.l„,.,.,  eviilen...  irrelevant  to  the  Usue 
whuh  IS  piiju.li<-inl  and  hnrmrul  to  the  otheJ 
t';rM'™V."'*'""'«''  '"■<""'■  "'  -'hont  ol^^ 
e»i, Ii.n,-.  whu-h  will  ilinrtlv  ami  striotly  con- 
tm,li,.t  It  ;  h,.,*,  the  hirth  if  a  chihl  to  an  ,""■ 
'  larrieil  woman  was  impro,H.rIy  receive,!  to  show 
the  ilefenilanfa  nili.ltcry  ;  ami  evidence  of  other 
men  s  interconnie  was  received  to  exi.lnii,  aw.iv 
ns  irrelevant  l.iit  prejiiihVial  evidence);   1887 

teruiK  the  pluintiU'.  shop  and  deitroying ^,  • 
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j"fy)' 

.  ""'."ey,  118  Mass.  602,  604  amstanlv  nr. 
vious  ,r« Want  inip^priet'ie,  of  tl  e  c„m  Jain'in; 
faiH„°»T"'^*"  «°»t">fi-'t  her  testimo, 'y ;  ''  l?v 
failing  to  object  to  evidence  on  behalf  if  tie 
complainant  which  was  incompetent  the  re.nond 
ent  could  not .,  of  right  cUim  to  coutS^r 


If  9-21] 


ADMISSIBILITT. 


Courts  adopC^ViS  ™iTrlt^^^^^^  «^  ^»>« 

upon  the  original  party's  volun  !™  «„;     other  band,  the  emphasis  is  placed 

he  vi«uM,/^varX^n^Th:^SS,"°f  |^""S'.'?  ""'* 
cumstances  of  waiver  are  trim  •  it ,-.  .•      i  ""*"  '"^'^  cir- 

hence  the  contrartorTvTews     Bn^TtlZ^'Tfj''''''''''^'''^'''' 
rule,  in  almost  all  the  ewes  the  o^l.       ^^      "'I      """^  "°''^'  *''«  «"' 

in  the  bmdi  of  the  tml  r™i,i  iTi-.  .1°  ■  "■  "•  ""ter  » thm  left 
to  the  opponent,  ..  TriS^t  ""'^  ""'  "  """''  "^  >■/  ""'eJing 
pUin  Jt^nbi^lM^^LZ.l.T'"'  ""■«'-««"<»  when  I 
the  -le  will  be  .nffiolenS^Sle  "  '"™  "'"'"'  "•  I"". ""' 

(post,  §  1896).*  ««sieart  0/  on  the  direct  examination 

trial  Court's  powers,  may  be  xx^Tn  J..r  1  '^'^T'"'"'   '*'  "^^^'''^  ^  « 

our  law.  as  often  discrimb?Jd  or  „«  fuU,  ^T  "  "'''  )'''  °"^  '^«*'''' '" 
It  may  mean  (1)  that  the  triaUu  ^  3  conCl^Sl"/  T'l'  *°  '^• 
m  each  case  decide  accordinc  to  food  2,;?  ^  ^  ^-^"^  '""'''•  ^"*  ™«y 

precedents,  either  by  himsdyoVbyftghrrCo't  ^rnT"'''"'  "^""-^  *° 
IS  involved  as  to  the  finality  of  the  declsTon  ^  L  '  '""''"'"^'  ""''''"^ 

able.  (2)  It  may  mean,  on  the  contra^  th a'.  1  7  7-  T  T'  ^'  '^^'^■ 
ing  to  some  rule,  but  that  in  nn«  „?!?».'  '""^  ^"''S''  *^'''<="'««  »ccord- 

here  it  may  be  finafa)  a   to  the  TS      Z  "^'^'^ ''''  *^''"'  '*^««^  .•  "nd 

applicability  of  the  rule  to  the  tcf.  *" "'     \"  ''"°\"'  '''''  '"'^'  (^)  "^^  *«  ^he 
t  rule  to  the  facts,  or  (c)  as  to  the  existence  of  the  facts, 

For  th«  quertion  whether  u  .ii^rBdiM,  miuf 


*«  ffiVn  upon  evidence  a.imittcd  for  both  iwrtiV. 

AI«.  215,  31  lo.%30        •         '"  "•  """^''  "' 
Tho^^  "'*  r!^"*"'    »"''■!«"   '"    Reiieral,    are 

rmTOiir^'-  ^'''«"'  «-"^  p-ti^ 
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The  first  of  these  meanings  (1)  is  Discretion  in  the  ordinaiy  sense:  the 
second  (2)  may  be  termed  Finality  o£  Ruling. 

(1)  Now  Ducretion,  in  this  strict  sense,  is  by  our  law  not  conceded  to  anv 
tnal  judge  on  points  of  evidence,  except  perhaps  in  ex  parte  and  interlocu! 
tory  proceedings.'  The  whole  spirit  of  our  law  requires  the  observancrof 
precedents.  The  propriety  of  improving  our  system  in  this  respect  is  a 
large  quesuon.  which  need  not  be  here  opened ;  the  tenor  of  our  law  ii  plain 
It  IS  in  this  view  that  the  following  utterances  were  made  : 

1824,  Tttglor,  C.  J.,  in  Stale  r.  Candler,  3  Hawks  308-  "Th«  .„~.,i„^f-  « 
[of  evidence]  consist,  in  its  laying  down  the  rde  whh  iu  nJ^!  •"P«"°rf'y  °' <>«"•  I*w 
tions.  and  leaving  nothing  to  fhe  di«,r'Ln  oJ  1;  CourJ?-  ^  '^  """P'"""  "•"  "'»'**• 
1887,  Sawt/er,  J.,  in  People  v.  Farrell,  31  Cal.  584  fthe  tri.l  i,,A^  i..j  j  i  ^ 
that  the  rule,  of  evidence  were  to  an  exte-.t  flexible^th  ,  thl  «  ^  '^  n*^  "^'*'''*' 
.ted, :  "  If  the  taw  has  really  established  c?;ii;  rut  ;ftM?;^^^^^^^ 

^^:^^  rs:i;^ -^;-^-^  Hi^  r 

1806,  Benet,  J.,  m  Norris  v.  Clinlaealea,  47  S.  C.  488,  25  S  E  797-  •'Tl..  *.™  <  j- 
cretion  '  implies  the  absence  of  a  hard  and  fast  rule     Th.  «.r."Ki- 1'      V'^'*™    '*'»- 
defined  rule  would  be  the  end  of  discretion      i"5  ^t\  dilmfo?"  SuTnof  .^  *'""^' 
for  arbitraiy  will  or  unsUble  caprice.    Xor  shoulf  udSl  Set  1 1  «S^^*  ^„t 

CT^I^f /S'."-'*'!.'*  "'"•'•'  ''"*  ""•■«''  »•  ^"^^  ^'""'fi^W  defined  itrthe.«e± 
ing  the  b<«t  of  their  judgment  upon  the  occasion  that  calls  for  it.'  ad^n^hat  "Thta 

Joull  Lt  7""^'  "'r**  •  •  -J'  °"«'"  *"  ^  •"'"«■•  *•«'  <»"''»'  of  «"•  Court,"  ¥Le 
..  i^^  t    «     i  7"'""  "^^  '^""^  *•""  ''•^  '  ■f"**'"'"'  •>''<="'«°'»  •  "  ""eant  wund  discretion 

«s^Iated  upon  legal  grounds,  _  ground,  that  will  make  it  judicial.  It  must  UooZ 
pelled  by  conscience,  and  not  by  humor.  So  that  when  a  judge  properly  e«rciL.  ht 
judical  discretion  he  will  decide  and  act  according  to  the  rule.%f%K  anSTw  to 
advance  the  ends  of  justice.  There  are  two  different  kinds  of  discretion  that  may  b^we^ 
ci.^d  by  thep^siding  judge,  one  of  which  is  appealable,  the  other  not.  In  he  «erciL  o^ 
his  exclusive  nght  to  decide  a  matter  of  fact,  or  to  contml  the  orderly  conduct  of  WaSlth. 
discretion  of  the  circuit  judge  will  not  be  reviewed  by  thi.  court.  For  example  i"  Vrk  S 
.ng  or  re  using  a  new  trial  on  the  evidence,  or  in  granting  or  refusing  adduTonaUim™ S 
argument  of  coun«,l,  or  in  deciding  whether  an  admission  or  confession  wm  made^^eW 
neM  f^  I  '^n'!;"  "^^  '''"*""'"''  '*'  a.lmissibility  a.  evidence,  or  in  permitS  a  wt 
Inlc^  ^JT  '  ""  '"  «7'"'«"(r  or  refusing  a  motion  for  a  continaSnce.  or  tie  ifki 
In  such  matter,  no  error  of  law  can  be  committed,  and  no  appeal  can  be  taken." 

(2)  {a)  Finality,  as  to  the  tenor  of  the  law,  is  in  our  system  never  conceded 
to  the  trial  judge.  The  very  constitution  of  courts  of  appeal  is  of  iteelf  a 
demonstration. 

(*)  But  finality  as  to  the  application  of  the  law  to  the  facts  may  conceiv- 
ably admit  of  a  different  result.  For  example,  let  a  certified  copy  of  a  deed 
be  offerej  the  question  arises  whether  the  original  should  be  produced- 
assume  that  the  law  of  the  jurisdiction  is  that  a  copy  of  a  document  is 

th.rul..ofU.nc.:   ^l^mVlt^l^^^    "S^luLTZlTl^^tC^,  l^^'^'^^ 
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deemed  open  to  revision :  app^cable  to  the  case,  this  error  is 

Sur^C^tttc^T^^^^^  "To  the  appealable  class.  i„  thU 

of  error  of  law.  And,  without  gol^ to  de^H  t  T  u^h  7"^.^"^'°^  '""^  "'°"""'^'°° 
to  .ay  that,  in  deciding  the  preLinaiy  nuesSn  IheL  l^  !!u^  ^''^""^  °^  ^'"  <="«» 
proof  of  the  loss  of  the  written  in^  32^^  ustrf  J  tL  7  "°  ""7  ''"  '^"  "'»««'''"* 
of  it.  contents,  it  is  possible  that  <^o"Zt  ^j;S'o::^^Z  o1  .""^17  '"'^""=• 
or  misapplication  of  the  rule,  of  evidence  LdthJrJtZlT-^  •       i*''*"  t*"*  violation 

appealed  from,  and  the  appeal  witilTlt^.  T    "  "^""^  '  °*  «>i'«'«tion  may  be 

-a  phra«,  unhappily  frS  Sli^'  ^mpSra  "1?"^ "^ ""^-^  '"»"«>«  »'  liscretL,' 
because  his  ruUng  may  apiT^  to  h«e  £  1^«^  •'""''^^  "■" '^~"S  puT»se.-but 
untenable."  '   ^'^  *'*  '**'  '°*^«  °"  S"-"""*!*  and  for  reasons  clearly 

and  pract  caJ  doctrine     A  few  fnnrfo  .  ui     .T        .  ^®  sensible 

(lajly  due  to  the  influet  Tf  cS  jTstltDiunl  °  ^f "  "J^'^^'"'^ 

thousand  petty  questions  of  fact  prf limin^rv  to  the  J         ^^"'T  "P°"  ^ 

not  the  jury  (poirf,  Book  III).                     '''"'«*■  "^"™y  '    f"'  "»"•?'?.  «  holding  that  the  8.,Hi. 

»    t  will  be  noticed,  further,  that  the  attribu-  tri.1  h.  .„     •  ^^J"^  L'  *  1"«»«<>n  "f  f»ct  for  the 

tion   ,n  such  .  caw.  of  finality  on  matte  "of  fa?t  i^i  ^^,5"  T'^f  ""'  "<" '"'«  «"l>'iring  search 

..gn.fie.  .!«,,  in  effect,  that  the  appelUto  CoSJt  wuHTwd ^wn'"'*  "  ^^  '  p.rtlcul.r*'per«,2 
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or  less  explicitly  recognizing  some  concession  of  finality  to  the  trial  judge 
on  the  matters  of  fact  upon  which  the  application  of  the  rules  of  evidence 
depend : 

1870,  Fotttr,  J.,  in  Bundy  r.  Hyde,  60  N.  H.  llfl,  ISO:  "By  discreUon  - Jndiolal  dif 
eretion  -  we  mean  the  exerciM  of  final  judgment  by  the  [trial]  C-.-art  in  the  deeUion  of 
such  queiiUons  of  fact  as  from  their  nature  and  the  circum^ton'oei  of  the  oaM  oome  pecn- 
liarly  within  the  province  of  the  presiding  judge  to  determine,  without  the  inteiTention 
and  to  the  exclusion  of  the  functions  of  a  jury." 

mi,Wood,3.,in  FoMyianT.  5«i/e,58  Ark.  858,871,24  8.  W.  886:  •' The  trial  Court 
bad  a  discietion  [in  determining  the  eonditioni  preliminary  to  secondary  evidencel. 
which  was  only  limited  to  the  extent  that  it  should  not  be  abused.  It  U  •faM>lutelT 
essential  that  circuit  Courto  be  Tested  with  such  discretion.  The  judge  is  acquainted 
with  the  surroundings,  sees  and  hears  the  witnesses,  and  is  ike  one  to  be  satisfied  as  to 
ijhether  the  conditions  exist  calling  for  the  introduction  of  secondary  evidence.  The 

Court  should  proceed  cautiously  and  avoid  capricious  oonduuons.  Its  judgment  should 
be  based  upon  investigations  reasonable  and  satisfactory.  It  should  have  dUigent  inquirr 
made,  or  be  satisfied  from  competent  proof  that  inquiry  would  do  no  good  When  it 
appears  to  us  that  such  has  been  the  course  of  the  trial  judge,  we  wUl  not  nview  his 
discretion  to  disturb  his  findings  upon  the  facts  before  him.  If  the  law  require*  certain 
fixed  and  unbending  rules  to  be  observed  by  the  circuit  judge  in  laying  foundaUon  for 
the  admission  of  secondary  evidence,  then  he  has  no  discretion  in  the  matter  "  « 


2. 


Proeednre  in  Qneatioiia  of  AdmiaalbiUty. 


§  17.  The  Offer  of  Bvldenee.  The  procedure  in  raising  and  deciding  ques- 
tions of  admissibility  is  a  part  of  the  general  body  of  procedure,  and  cannot 
be  fuUy  treated  except  in  that  connection.  But  its  detaik  often  depend  in- 
timately upon  the  doctrines  of  Admissibility,  and  a  knowledge  of  the  rules 
of  procedure  is  necessary  in  considering  many  of  the  applications  of  those 
principles.  A  short  survey  of  the  rules  and  their  reasons  is  therefore  neces- 
sary at  this  point  The  procedure  as  a  whole  falls  into  five  separate  stages  • 
the  Offer  of  Evidence,  the  Objection,  the  Euling,  the  Exception,  and  thi 
Judgment  of  Error. 

The  Offer  of  Evidence.  The  offer  of  evidence  involves  three  kinds  of  ques- 
tions, —  the  tivM  of  offering,  the/om  of  the  offer,  and  its  Unor.  The  first  of 
these  18  better  considered  elsewhere  (poit.  §§  1866-1900),  as  a  part  of  the 
general  body  of  rules  for  the  Order  of  Evidence.  The  other  two  belona 
properly  here.  * 

a.  Form  of  the  Offer.  (1)  The  offer  at  the  trial  need  not  be  in  writing- 
It  18  ordmarUy  made  by  the  counsel's  oral  presentation  of  a  witness  or  a 
document  or  his  oral  statement  of  a  question  to  a  witness.  But  where  the 
testimony  is  in  the  form  of  a  deposition  taken  before  trial,  the  questions  are 
required  to  be  in  writing  when  the  depositions  are  taken  by  the  method  of 
commission,  t.  e.  when  the  counsel  do  not  attend  personally  at  the  time  of 
the  witness' examination  before  the  officer  but  prepare  written  interrogatories 

*  Farther  uttersnces  may  be  found  in  the     N.  H  488    82  Atl   nil  .  i«aa   \»  ...•  i 

-uning  opinion.:  1895,  SU^  r.  Sawtelle,  66     nii^i  M  8.  C.  871,  MS  E  5o7     *"  ''  ^"^ 
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to  be  sent  to  the  officer ;»  the  mora  aaual  method,  however,  consists  in  an 
oral  ezanunaUon  by  counsel  personally  attending,  the  quesUons  and  answers 
being  TOtten  down  after  utterance.*  In  either  case  the  depositionnioeument 
18  usually  required  to  be  filed  with  the  clerk  of  court  before  trial,»  and  is 
always  formally  offered  at  the  trial,  by  being  read  by  the  counsel  or  handed 
to  the  clerk  for  reading.* 

(2)  The  offers  of  specific  facts  are  usually  separated  by  being  embodied  in 
single  successive  question,  to  the  witness.  But  in  the  discretion  of  the  trial 
Court  the  witness  may  be  permitted  to  relate  a  continuous  narrative  without 
interrogation.  These  matters  involve  rather  the  form  of  the  witness'  narra- 
tion, mcluding  the  use  of  photographs,  maps,  interpreters,  and  the  like,  and 
are  considered  under  the  head  of  Testimonial  Narration  (pott,  §§  766-812). 

(3)  The  offer  must  be  a  presentation  of  evidence  aetuallif  available : 

♦•»  !"^:  "^*''  '••«"  ^'"Z"  ^"^  *•  ^"^  '•  ^""*">  "'•  '  «8  N.  K.  1087  (the  plain- 
tiff  having  been  allowed,  after  the  close  of  both  ca^m  to  offer  evidence  of  the  defendant's 
ownership  of  the  car  on  which  the  injury  occurred,  and  the  defendant  then  desirini;  to 
offer,  for  the  first  tune,  evidence  of  the  due  inspection  of  the  cars,  the  defendant's  attor- 
°'^u!!?   <:t     -,?  *°  °**'  evidence  on  the  question  of  inspection,"  and  the  Court 

replied:  I  will  not  receive  any  evidence,  except  as  to  the  ownership  of  thU  line,  at  thU 
stage  ;  thu  was  held  not  a  sufficient  offer) :  "  No  witness  was  put  upon  the  stand.  No 
question  was  asked.  Nothing  was  done,  excer*  a  mere  conversation  or  talk  had  between 
counsel  for  appellant  and  the  Court.  Such  procedure  as  that  does  not  amount  to  an  offer 
of  evidence  and  the  remarks  of  the  Court  did  not  amount  to  a  refusal  to  admit  evidence 
There  can  be  no  refusal  to  admit  that  which  has  not  been  offered ;  and  coocsel  cannot  bv 
engaging  in  a  mere  conversation  with  the  Court,  although  it  may  relate  to  the  procedure 
bymerely  stating  what  he  desires  to  do,  get  a  ruling  from  the  Court  upon  which  he  can 
predicate  error.  If  appellant  desired  to  make  the  contention  it  now  makes,  it  should  have 
at  east  put  a  witness  upon  the  stand,  and  proceeded  far  enough  till  the  question  relative 
to  the  point  It  IS  now  said  it  was  desired  to  offer  evidence  upon  was  reached,  and  then 
put  the  question,  and  allowed  the  Court  to  rule  upon  it.  and  then  offered  what  was  ex- 
pected  to  be  proved  by  the  witness,  if  he  was  not  allowed  to  answer  the  question  asked." 

The  offer  must  therefore  not  be  merely  a  verbal  suggestion  for  invoking  a 
ruhng,  nor  a  fallacious  promise  of  expected  material.  It  need  not  expressly 
appear,  however,  that  a  witness  was  corporally  called  to  the  stand,  unless 
there  are  circumstances  to  raise  the  presumption  that  the  offer  was  improper 
in  one  or  the  other  of  these  respects.*    An  elusive  violation  of  this  principle 


*  For  the  distinction  between  these  two 
methods,  see  poa,  {f  802,  1378. 

»  The  rules  for  interrogatories  are  brieflv  con- 
sidered pott,  K  802-806. 

»  The  sUtutes  on  this  point  may  b*  found  by 
conmlting  the  citations  ;k»(,  {}  1380-1382. 

*  For  the  duty  of  the  proponent  of  a  doeu- 
ment  to  thov  ittotht  opponent  before  reading  it 
to  the  jury,  saepoX,  {  1861. 

*  Such  seems  to  be  the  result  of  the  cues : 
1877,  EschbMh  v.  Hum,  47  Md.  61,  67  (»  ju- 
dicial statement  that  certain  evidence  will  not  be 
admitted  is  not  the  subject  of  exception  where 
it  does  not  appear  that  the  party  at  the  time 
produced  or  bad  present  a  witness  to  the  fact,  or 
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so  stated  to  the  trial  Court)  j  1878,  Robinson  i.. 
State,  1  Lea  673,  674  (the  party  making  the  offer 
must  show  that  he  had  the  proper  witness  or 
the  means  of  producing  him,  or  in  good  faith  so 
believe<l);  1884,  Scotland  Co.  v.  Hill,  112  U.  8. 
183,  186  ("  If  the  offer  is  actually  made  and  re- 
fused, and  there  is  nothing  else  in  the  record  to 
indicate  bad  faith,  an  appellate  Court  mnst  as- 
sume that  the  proof  could  have  been  made"). 
For  additional  illustrations  of  the  application  of 
the  pnnciple,  see  pott,  }  1808. 

The  following  ruling  is  too  technical,  and  pre- 
sumably wonid  not  be  followed :  1884,  Higham  w 
Vanosdol.  101  Ind.  160,  162  (the  record  showed 
that,  a  witness  being  on  the  sUnd,  "  the  defend- 
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occurs  often  on  cr  «-examination  to  character,  when  facts  of  discreditable 
conduct  aw  groundlessly  asked  about,  in  the  hope  that  though  denied  they 
will  be  assumed  by  the  jury  as  weU  founded  (post,  §§  983,  1808>  Here 
smce  the  cross^wminer  is  by  another  rule  not  allowed  to  prove  such  facts' 

t/nd",TT.''f.!'"''"{'  ^"  ?."'"'P'  '"""  '"'PP"'""^  »>"  l-^-'i""  by  forma 
tender  and  he  thus  abuses  his  advantage.    Nothing  but  a  strict  exercise  of 
judicial  duty  can  avail  to  check  this  abuse.' 

b   Tenor  of  the  Offer    The  general  principle  is  that  the  offer  must  be  judsed 

exclusively  by  Us  specific  contents  regarded  as  a  whole.    This  principl   leads 

o    everal  consequences.    (1)  If  the  evidentiary  fact  desired  to  be  offered  is 

in  Itself  apparently  irrelevant,  or  otherwise  dependent  on  other  facts  for  ite 

of  all  the  other  fads  neceuary  to  admissibility.  This  resfs  on  the  doctrine 
of  conditional  relevancy  (anU,  §  X^.poU.  %  1871).r  (2)  If  uveralf^Z 
ncluded  in  the  offer,  some  admissible  and  others  inadmissible,  then  tCwhS 
Of  properly  objected  to)  is  inadmissible ;  in  other  words,  it  is  for  the  proprneat 
to  sever  the  good  and  the  bad  parts.'    (3)  Similarly,  an  offer  of  a  fact  for71 

ftwS  I  'T'^'i'  ''\'f  *=:  "  inadmissible  for  one  of  the  purposes  though 
It  wou  d  have  been  admissible  for  the  other  if  offered  for  that  alone  »  Sin 
offer  of  a  fact  for  an  inadmissible  purpose  A  is  properly  excluded  thouih  th« 
same  fact  would  have  been  admissible  for  pur^seV^  i^T^S^X  an 
til  \^rl  '°'r^^  B  ^  property  admiVted.  even\hough  tie  Sme 
fact  would  have  been  inadmissible  if  offered  for  purpose  A-  thi  follows 
from  the  doctrine  of  multiple  admissibility  («»/.,  §13)  '  ' 

§  18.   Th.  Objection.    The  initiative  in  excluding  improper  evidence  is 


«nt  offered  to  prove  by  the  witness  "  k  apecilic 
converiHtion  set  out  in  full  ;  a  ruling  relating 
the  offer  was  susUine-i,  partly  beeausi  "it  do^ 
witne*''^i""        '  '"^  question  was  asked  the 

pIS'"^  f,"  °'^"'  P<»iti'"'l.y  n'a'le.  is  received 
conditionally,  see  anU,  §  14,  post,  %  1871 

form  of  a  question  must  show  that  the  exdudcd 

ansu:cr  «Wrf  have  been  material,  in  onkr  to  j52 

'•Tm?^h'  "?^'  «  20.  under  Exceptions. 

tdat  the  witness  "  communicated  all  these  facts  " 
to  he  plaintiff ;  not  all  of  the  facts  being  admis- 
sible  for  8  privileged  communication, '•  it  was 
counsel  s  duty  to  specifically  state  the  fits  which 

nicated  to  their  client;  .  .  .  the  Court  wa  not 
bound  to  analyze  the  testimony  and  sift  out  the 
con,,«,tent  from  the  incompetent ") ,    1903,  Fai- 

1849,  Doe  V.  Beviss,  7  C.  B.  458,  508  fa 
reeve's  account-book,  being  offered  m  entriS 
ogamst  a  deceased  person's  interest,  held  S 
erly  rejected,  and  the  proposal  to  admit  the^mu 


^missions  of  the  lord  of  the  manor,  by  reason 
of  the  book  being  m  the  latter's  po^sessfon,  this 
ground  of  reception,  not  having  been  urg^  at 
n»1,^t'»'  T  "^"^^  •  "*'«<>''W  b«  manifestly 
,"n^  ♦^  1°  r":"  u  i^"'  """""J  to  be  taken  now,  see- 
ing  that,  If  It  had  been  so  put  then,  it  might  hav. 
been  explained")  ;  1890,  Royal  Ins.  Co.  r.Duf! 

n?  d  ""-.^T  ^-^  (""»"»"««  ;  the  finding  of 
D.  tche,  aua  shavings  near  by,  being  properly 

origin  was  not  allowed  to  be  afterwards  main- 
tamed  as  an  offer  to  evidence  the  extent  of 

r  ^SrlU'®,'*'„''°™""""l  ••  B«»ton.  6  0  4 
J.  481.  488  ("For  the  purpose  for  which  the 
account  w«,  offered  in  eviSTce,  we  think  i? 
clearly  inadmissible  and  approve  of  its  ryec- 
tion  by  the  County  Court  .  .  .  In  the  Courtis 
reflection  of  the  account,  they  do  not  declare  it 
aJmiMible  evidence  for  no  purpo*  ;  but  simply 
that  ,t  was  inadmissible  for  the  purpose   tit 

.nill'\  T"  f^"'^     ^'  ''"  »«»  V»  to  the 
appellant  to  offer  it  as  evidence  for  any  other 

Had  the  defendant  offered  the  account  generally, 
without  specify  ug  his  object,  or  h«d%tated  i 
^r^.  contradict  or  disc-edit  the  testimony  of 
the  witness  given  on  hi.  examination  in  chief. 
.  .  .  there  could  not  have  been  a  donbt  as  to 
ito  legal  admissibility  "). 
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deal  with  offered  evidence  •  but  fn,  on  I  ^  ^  """^  °'  ^^  °*"  """ti"" 
that  the  opponentSed  i^  e  eSnT^rrV"'  "7*  il^^' 
jection  is  first  to  signify  that  tL™  ?..„•;  ,  ^'""''""'  °'  **>«  «*»- 

notice  of  the  U>rJTthetsurinohl7  ^"^'  "f'  ''''""^^y'  *«  ^^^^ 
dence.  the  sa.e  purpose  as  alLr^;  ^^J:^^^^-^  -^- 

to  great  inju.tice.    It  i.  »  trite  LtnZ^t^'  "'  '  diBeTtnt  rule  would  lead 

not  speak  ihen  he  ought  to.  h.'sWl  nottfhl'?/  l*"^  k"'"''"''''  "y'"^'  "  *  P'^t^  '"» 
tion  be  n«de,  the  [other]  t^rty  U  weinL«fi„d  '  "  ^^  T"  '°  •?"'''•  «  "<>  ^^i^- 
made."  ^         ^  ^  ^  "  '"'"  '"•*'^"«^  •"  •"PPosmg  that  it  is  not  intended  to  be 

the  obt^^of  is'l'ttrst  r^r "^  ^""^'^'°  «°^'"-'«  ^'le  ti.e  of 

an  evidentiary  fact  con  a?n«H  7  .  ^'""^^  °'  *°  '^«  inadmissibility  of 

tiontoa.,i?^i;rj^;^^^^^  An  oljec- 

called  to  the  stand  and  befor«  Kil  /  T  ^  '°'*'^®  *'  '°°°  «s  he  is 

disquaUfication  wasInSwn     Burthe^ur^^fr  '^•""^'  ^^^^'''^^  '^^ 

the£^doctrin?;f\t!::oSQ^:^^^^^^ 

unless  the  inadmissibrnv  ^L  .oT^^^^^^^^^^  J^  '"""  "  ^^^" ' 

some  feature  of  the  answer:  ^  °*  °^  *'''  ^"''^^°°'  ^"t  ^o 

1824,  ffolrcyd  J.,  in  5„?W,y  y,  Butltr,  2  B.  &  C    434  443-  ..  Tf  fK      .  •    •• 
known  a  prion,  it  should  have  been  made  befor«  th-  .  vi  "  ""*  objection  was 

not  discovered  uutil  afterwards.  rtL  the  iudrl'.Hf^V"  ^""-  ""*  "  ''  ^^ 
evidence  out  of  his  notes-  and  if  aLr  .hl^lf  f  *  ^^'"  requested  to  strike  the 

th.  would  have  b^n  go:d  To^^tT^'!i^:,^zzf.i:^r^^^^^^ "  "^  *o  *^«  i-y. 

1871.  Bar/o;,  C.  J.,  in  Marsh  y.  Han,l,  85  Md  I03   107.  f.  Th '?"    * 
that  no  notice  had  been  given  to  produce  the  orio^n.T  ti.  "  °^  exceptions  states 

that  the  original  had  ever  been  recrved  bt  th«  nf  ♦  W  7  ^"^  "°  admission  or  proof 
was  not  legal  or  admissible  VvWerce  The  yn'!?*'"''^!-.  ^'  "  '"7 '"«"  ^^at  the  copy 
offered,  and  a  part  of  it  read  to  the  iu™  J^  °f,"<=fP"°"''  however  states  that  it  was 
tion.  The  Court  decided  tharth^VK-^;"  **"  P'"'""*''  '=°'"'^'  ™»<1«  tbeir  objec- 
first  part  of  the  ktt  to  li  «i^hetS  Tl-'"'''  '"'""«  ''»°-<l  '"« 

balanc.  and  that  U  was  too  ^^^S^.^^^^  ttXtlThlt 
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given.'  .„d  U  hM  been  emb^W  2^,-*^^^.  JS^"' ^^^^^ 

Rule  8,.   .  ET.ry  ol.j.otion  to  th.  ^ml£ut^^t,T^'^^^'  -  ''<'"<"«= 

dc  no.  .pp,„  to  u.  to  h.v.  been  ioWngJ^  in  thStL  by  Ui'lJ  "iS!*^;;  J*?/"'- 
•  rsMonabla  interpreUtion.  Its  object  i.  to  onvmtTL^St  •PPelUnti.  It  miut  hmv* 
hi.  objection,  until  he  diwoveni  the  Xt  of  ^Z^  ^  '  '^m  knowingly  withholding 
unfavorable  to  in..rpo«Tobj^tion  Such  !^''^"'\r'^  *'"!''  "  '»  '""»  «"»  ♦»  b« 
obvious  from  readinJX  bUl  o5  exceptioM  iMhiT,^  Zl^  "  K  "^  '"'"•^-  *'  "  '"^ 
juatly  a«!ribed  to  th.  plaintiff.'  attor™™    Vi.     T^  ^ff  '"'*'  '  P'"T*«'  «"»"  "»*  »>• 

their  objection  or  <^>^nST^\,'!Z',7rt-^I^Zr1j:l'^^  ^^if^Z  *"t *  "l'^  ■'"'""' 
their  inspection  before  it  was  offenHl   m  u  ^k  .1  **•  "*"  •nbmitted  to 

that  in  the  hurry  of  the  trUl  ZfblW™™  !  """"  '""  ^"^^'^  **»"••  »•"  "  'PP*"" 
portion  of  the  tetter  had^n'Te^^  ^  triurr  wh-  2  ""^"T""  °"  *^''"  ^  » 
good  faith  and  with  reawnable  ditiL^  llZ'r  T  h  \  °''^*"""'  *•*  «'""P0««1  in 
narrow  a  construction  oTthe  rule  to  d7n,  !^.™  ^"/"''"t  "•  ''°'"''  ^  *^  •♦^ct  and 
make  their  objection."  '  ^  """'  ""''•'"  """•"  ««"«»MtMo«,  the  right  to 

forLTndlSlkL";  prot'on"  frif";  ""•  '"m'"  V"  "^*  =  "  "^^  "-'<"•  "».  in 
.0  that  an  objectio^  ^^,^1^".^  Jnl^rn^-'tr  '''''„'^°  'u"'"""'''"^  *«"'«>. 
the  right  to  move  to  reject  thlan^w.rT  f     •  *"  *  ^"l*.  'PP*""'  '•""''°™  '»''l  "ot  Iom 

than  as  a  .ea..  of  excluding  th'e  J^l^TZli';  :'^:::- ''''''^ 

ing\'h:;S2rt'thV"co^7Jc;^^^^^^  "^-  object^f  re^mr. 

wa.  to  enable  the  party  calli^  Mm  to  obriateT.  „M  ^/°" »'.'» testimony  is  closed 

if  that  could  not  bTdone,  t<^  rive  the  r^rtva^  1  objection,  if  posaible.  by  a  «Iea«,,  or, 
other  witnesses.  . . .  The  obYecTion  fLZll^A  °PP°^"""V'  »»»»*'«'«»«»»  the  fact,  hj 
of  the  interest  or  otL^Vjlnficarn  sho^  T"^"V-  *°  ^"  '=<"»P«t-'ncy  and  the  natu™ 

.3  an  objection  to  the  comS  JS.wJLLu  taken  ^fr'''*'-;''  *'"'  ""»•  "■»-" 
i^wiicjr  oi  a  Witness  u  taken  at  the  circuit:  except  that  it  will 

t        t  . _ 


C^'  N  r  "  '  1903  Dobsou  e.  Southern  R. 
».  R.  Co  _  R  I.  _  55  ^tl.  7J8 :  1894,  Ver- 
»ii!^in      ,'.i"°'  Thompson,  Trials,  I.  SS  700 

(  S94.     An  objection,  uiwn  its  ground  becom 
ng  known   must  be  malle  within  a  rea^nZe 
8oT5?TtI  M    1902,  North  v.  M.llory,  94  M, 
805.  61  MI.  89  J  and  in  any  case,  before  the  end 
of  the  trial;  1»01,  Brady  i.  Sally.  151  N.Y 


54 


t\*,Vl-A"I'  "»•■  /"  t^«  reservation  of 
tne  npM  to  object,  see  infra.  ■' 

For  the  right  to  rennire  the  prominent  at  m. 

doa.,nenl  to  sTiow  it  to  the  opp^neK  that  hJ 

nf  .1  ^f.?'"*""!™, here  Will  depend  on  the  kind 
eLm?r"'°"  'i:^  ""  '"''J*"'  ofobjection      For 

forZ?t;'?  °^'''^'°"  *^  "">  "P''""  <"  other 
formality  of  course  cannot  be  niade  until  the 

?h":cl"erk'  o^t^".r'T'"'.  '>y  ""'  "s'^"  to 
written  inf^L  .""'•''  ''""'''  ""  ohje^tion  to  a 
bSo«  v.  '^'"•'■y  '?  » -^ramiMion  is  feasible 
iielore  the  commission  is  sent  out.  >-~»"'" 
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1805,  Fuld,  J.,  in  York  Co.  r.  Ctntral  R.  Co.,  3  WalL  107  lia  •  «  All  „i.i-.:         .    . 
ebwMter,  and  luch  m  misht  have  bmn  nhvmL!i  Vf        j '     .1         o»>Jection«  of  a  formal 

art  roquircd  on  both  lidet.  When  lu/h  ohi«li!.„  "'"'"«••  ^«°f»  '""h  and  due  diligenee 
a«  withheld  until  the  trW  i  Jn  pK,i  ttv  Z.t  v!l  ""^  «""«"»•  "o-  of  .hi.  ca... 
.ition  .hould  be  •dmitt.d  n  etXr    ihblT       hI^V^'u  "  '"'''^'  •"''  "»  «'T^ 

document  must  be  made  befo«  trial-  .o  also  objections  to  the-^Zn  r  of 

tt  ZinT'  '"  """P  V'  '"P'^P^'^^  >«»'1'°«  tl^^  deponent/or  Z 
the  manner  o  the  answers,  aa  being  insufficient  or  irresponsive.-  On  the 
other  hand,  objections  to  the  maUriality  or  relevancy  of  particular  facts  n^d 
not  be  made  unt.l  the  triaU     The  du,ualificati.n  of  a  witness  is  som^treJ 

«Jii?of?hVlS'^.%l:t''th?i;r u  d'z.*?""' f^'^'*^ ♦» «•••  '■"«x»-"»n or tb. 

foa.,d  .UM  in  til.  following  e-ST.lw  •  1^ "     in'C^nl'nTn '.1,"""?'i^.x''-  *''"  "  •"  o"'''"!    ■ 

Alhen  Comraiwion  Co.  v.  £u^ltf\\\    uJ'     '"  KT/,Tw*  1 '""'   ^  ^ 

61.N.  E.  107S  (good  opinion,  rev  eiL  th«  l":     181     |«'.'  mT*?',"  '•  ^""jh""*-.  7  Or^enl. 

noi.  ruling.) ;    186S,  Blackburn    r.  tWordi.      isli    w  ,  I    '*  9'*«°»  »•  K"lg».  H  Mo.  40  ; 

8  Wall.  17T  191  (.iiilarto  Yo7k0;.  ."S     WML2''l!'''«.L.^«"f *•„'?. 'J..  .6-^?J    ISSO.' 

J    ^''."tr^r     "•  general  anijeet  u  treated 

fa  the  following  works :  1880.  Weeks,  Depoai- 

hona,  H  389,  41.S,  4M  ;  1880.  Thomson,  Tri.K 

!•  J J"^ ",'*•. *''"''"•  G""-™!   '•""-•tice,   I, 

nil  "*'"**  """*"'  preacribea  a 

*  *'">  Meyer  ».  Rothe,  13  D.  C.  Ann.  O* 
99;  1878,   Delyenthal  v.  Jonen,  63  Mo.   4«o' 

t  'j  f  i?"!^'  "^""''^  '""  •«  Pefmitted  to  li^ 
by  and  lull  hia  advemary  into  a  false  sense  of 
jeeunty  bpr  failure  to  file  any  motion  to  suppress 
hia  deiKwitions,  thus  induce  him  to  announce 
himself  ready  for  trial,  and  then  count  on 
springing  the  question  of  some  informality  on 
him  for  the  first  time  when  he  offers  to  read 
tho«!  Je[K>sitions  in  evidence") ;  1834,  Crowell 
».  Bank,  3  Oh.  St.  406  ("  Exceptions  to  deposi. 
Uoiis  for  other  causes  than  the  competency  of 
the  witness  or  the  relevancy  of  the  testimony 
should  not  be  heard  unless  noted  on  the  deposi- 
tions,  or  notice  thereof  given  to  the  opposite 
Mrty  before  the  cause  is  called  for  trial ")  ;  1903 
Willeford  e.  Boilev.  —  N.  C.  — .  43  S  E  928  • 
1902,  Neland  «.  Dealy,  -  N.  D.  _  89  Nw' 
825  ;  1877,  Hord  r.  dlbert,  28  0™:^  49.  64. 

Contra,  but  clearly  wrong :   I8i53.  Mills  ». 

Dunlsp.  3  Cal.  94,  96  (motion  to  suppress  for 

varioiw  informalities,  made  on  the  day  of  filing  • 

the  motion  was  prematurely  made ;  the  proper 
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M2  5^/^i^gw.f;:spS-'j'l^^;1b^ 
H^MrnttrJ^Wsf:  *"•"'"''''• 

Cmlra  hiit  wrong :  1828,  Cnuldock  ».  Crad- 
dock,  3  Litt  77  ("  It  would  be  obviously  al«uni 
to  re.|Uire  the  obiection  to  be  made  where  it 
could  not  be  deoiaed,"  applying  thU  rule  even 
to  It-ading  iinestions). 

,0/.  '?."/  ^1""'=®  '•  Mitchell.  9  Ala.  744.  749  • 
1856.  McCreary  »  Turk.  29  id.  244.  248;  1876 
ifi"?!?!it*  ^-  ^  Co.  V.  Brown.  56  id.  4II 
413  (  The  reawn  of  the  rule  is  that  the  ob! 
jection  IS  founded  on  a  defect  which  can  be 
cured  ;  it  is  unlike  an  objection  to  the  i-elevanCT 
or  competency  of  the  evidence") :  1875.  Sturm 
V.  In^bo.,  63  N.  Y.  77.  87  ("He  shoLid  tl.™ 
an  earlier  opnortnnity  for  action,  so  that,  if  fhe 
isj  successfuf,  bis  opponent  might  move  for  a 
commission  to  exsmine  his  witness  anew  out  of 

f?""?  .",""«•'»  obtain  a  personal  attendance  at 
the  tnal   ), 

iJo  'w  ^L^'",^  WillUro^  11  Ala.  826.  834  j 

1873  McCoy  r.  P«,ple.  71  111.  111.  116,  ««*& 
(  It  18  the  duty  of  a  party  who  oifem  to  read  a 
aepoiilion  in  evidence  to  know  in  advance  that 
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i! 


dei^nd  on  the^„.t«„  of  the^i^^uatCrV  Z'  TouTaL"^"^' 
.  tlu,  such  as  the  production  of.  document  r»  ^i  ■  \  ?"  '••«^»«ry 
ction;  in  so  fa,  as^hesc  objectJoL  Z  C  cuLT'^  !k'  "  ***  *""'•""- 
trial,  they  should  bo  made  beC  t  r  »^me  "?.  ,  /  "*"^  •*'°'' 
•ary  to  make  formal  objection  even  when  ohS-  .  "'""*'' ''  "  »««»- 

trial."  because  the  former  obl;S  ^w  es«S"  ""f  ''""''^  «"^''  '•'°« 
ponent  and  there  was  no  oprtuidtrfo,  T  ^  ^  ""'.^  '  ""*''*  ^  t*"'  P«>- 
A  failure  to  object  at  oneS  pl^lutaThTo!;  ^'^'^^  '""ng  upon  it. 
trial  from  further  objection,  for  the  re^L;  I„^  ?^T^  •*  "J'  «ft*ry««U 
to  object  before  the  fiist  trial  wouW  h^rp^etd^^^r^  ".*  "'?  *  ''""'• 
o^cuon  at  all  will  be  heard  when  -deafer  ^tlirt/mer  their. ^ 

not  ,^llS:;^:£:tit'L"'^''  t  ^  ^^"- 

by  notifying  the  Court,  at  the  time  IhenU.ho.?^.  T'^l  °'  P""'^"''* 
IH«8iblybe  made  in  the  future;"  uJlelthrlohH^^  T'^!' *•"»  '*  ^i» 
for  e.xample.or  a  complication  or^::'^^^^"^^^^.-^^^^^^^''- 
opponent  to  know  whether  there  is  i^ronnn/  "  "°^Pn««tIcable  for  the 
whether  he  at  the  time  of  theTj  kr,.         objection."    The  test  is. 

a  he  d.s.  his  decision  iTu'^J:^'.:^^^:::;^ '''  ^-"""^'^ 

t^.. .! , 


th«  question,  and  tniwen  an  relevant ") ;  Igrg 
Myers  v.  Muri,hy.60  Ind.  282.  283  ("th;  motion 
to  .upprew  wiu  n.,d.  before  the  tri"1"f  hS 
cau.e  and  at .  time  when  the  Court  could  no? 
IK,«.bb-  kno,  whether  the  depcition.  «  '  'd"hj 
t^«    109°'t'"^r!ri;  '*"''•  Winter,,.  VVi^! 

("until  ni^jf,"  ^'  ^- '''' "  N-  ^-  »* 

(quoted  »«pni);    1825    IF    «    »    n      7  - 

•1829,  Talbot  .■•.  Clark,  8  PicW.  51   58  f"  All 

j'^^iW.^r  it-ait 

Petency  of  a  witne,,  .hmild  be  mide  to  X 

i»  ion  declares  a  rule. 

III.  153  61  n'^^SoTJ"'''"^"-  "•  '^"*'>  193 

107   mil'"''  ?:■"■  ^'""'  R-  Co..  3  Wall. 

$s'tteKrtr,r^fe-- 
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tion  of  a  deposition   ■»...,  if  i.'    ?    '    Tnecap- 

toobiect  Uu!l  .:v'  •  P°.P«™>t  thr  opi^nent 
opSity^^  .Irrady  hS!l  TJl 

•ufficient •')■  is«o  D    j  , f *  "needed  it  to  b« 

S  E.  Ml.  .'?'""*  "■  ^""d.  100  V^.   128  40 
P„.  .1'  *"*'  *"»"  "'•'I  P»«<.  par.  (e) 

KOI   i?»  J     "«°'y  "•   ^^g*'   14  Wend.   5ga 

ppx^Tz  °Jit;r7nd4'5 

l-'gal  exceptions."  made  at  the  ont«t  nf  „^ 

br.t'°fo'rm\r '7"«"'«"'  -•---' ^»"^^^^^^^ 

"  jCTJL  wh  '•*"""  "Section), 
dealt  ;^.*  "•  '""'  """•tion  of  ruling,  U 

"  For  conditional  relevancy.  Ma  po$t,  {  1871. 
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pie  0,  ™l.  of  .,id.„c»  ''~'"'»")'  "•"  "■•  •»"'i«n"  viol.1..  .  „„^  prt„i. 
cannot  avail .-  ^  counBci)  u  that  a  jfentral  objection,  if  ottrruUd. 

d.nce,or  to  th.  directio"of  the  judge  l.n  Hi  <",  .^l  I'"**'.'"."'"  "^•*^'°°  «'  •^• 
hi.  .xceptlon,  he  n,u.t  .Ut.  th.  iound  of  hU  «c.nti«7'„rh  ^'".''  ""  •»^J*«'-'"*tf  r  of 
not  enough  for  him  to  ««,. '  1  exceot  to  th.^f'^  '-""'"''•*  ''•  «•""«"  ""Pt.  It  is 
wMlon  of  A-.  .videnceTor  .K„f tl  !h  7  »'"»  °'  *''  "''*'"'~'  »'  '»  "4*  to  tl^ 
l..m.d  judge  to  the  ju^'  If  KbtsU  t^Th'""^'"  ""  •'"^«°"  K«v.„  b j  2l 
Aow  why  it  .hould  not  JreceiVed  J&tl  tha77u""  "'  ^'*  "''"'"'*••  •••  »»•» 
on  the  other  hand,  he  objecU  to  th^«!eell!„  ^  a'  *•.'"  ""»'"P«'«''t  *itn.«.  If, 
.hoald  not  be  rejected,  ../for  i„.t;„eel2^r^^^^^  A',  evidence,  he  mu.t  .how  why  i 
dence  U  .dmiMibl^  «nd  that  the  Son  of  hi!  •.?•"?"""  *»'"'«.  »nd  that  hi.  eri- 

thei«caMithegK,undofoSorm,L   ,,"''""'• '•*°''*"''y*<>"»w In  .ll 

obj^tion  th«  /uted.^?e°cr?.^r.\5.t?d  tSk*.-:'^  "^'^^  '-  «-»"<»  '"'S- 
ri;of'irciriV:S^-^^^^^^^  ~  -  1'-^]  •;  "-  e.ceptio„  <.  .  th. 

objection.  A  judge  pr-idinj  .t  tte  VrUl  of*l  ?  '  ^?^'^'  '*'"*'^  '^  .ntertoin  th. 
duty  of  Inarching  for  objection,  to  S  innSrv  Lt  K  ^  **  ?*"  ^  **  ''""'•''«»  ^i'h  th. 
i.  hin,«If  unable  to  dUwrer,  or  which  if  1^^!/^"^''  '•"*  *■"  "PP-inff  coun.,? 
OMl  for  no  other  purpose,  .pparemirthan  to  n^J  .  '/  u'^  ""'"'•  •••  •*^«  «'  '"  «>•«- 
tion  and  with  the  SltiCt;  in^nt  to ^k,  Ljltr.^  Tn  "  '°?'''«"'«''»  »'  'he  objec 
might  hare  b^n  aroided  if  hi.  view  of  th.  m^!  k'VI!"''  *"  ""•  °'  •'«^''«»-  "hich 
preiMd  at  th.  pn,per  time."  ""  """""  '"^  »*«°  '»i'ly  -nd  candidly  ex- 

tl..  language  of  the  oldrthoHUe.  he  „Lt  l.Thf.T'"^''^"*'  """^  '«"'  he  iT^L,  I, 
...  He  must  not  merely  comp  Mn  i„  .Zjf  ""^'f  "P""  "••  P"*"'  °'  object  on. 
in  wiU  hurt  hi,  ca.e,an'dT.fj„7r  thTuw  irL'^t'r.''''^'*''"'**^ 
Judge  «,d  oppoeite  .id,  in  the  dark  m  to  whaT  iri^^f^  .  ^  t*"'"''"*'  '"<*  '"^«  *»>• 
them  to  decide  hapha«rd.  or  el,e  .top  the  trf.1 7  h''  "'  '".'l''  ''""  °'''  '"^  «>»?*» 
the  co„n.el  exa.ni„e  the  whole  bo?/o?^.T.wW?r'  1-''  '  ^'''^  '"'«"«•  'hUe 
down  to  the  l.te.t  act  of  the  legislature  to  1  ifV  I  *"'"'*  J'"^'""'  exposition, 

the  testimony.  The  oppo.ing Tu„.e7'c^„'!! '!  ^^'^  "?  '>"«'^«'  "y  valid  objection  to 
to  throw  the  whole  resSbiHtJ  „;,'„^hTjuZ  at"^^^  ^^  T'""^  "W-'-"-  «eeS 
•rgue  that  under  •ny^)OMible  obiection    hf'^  »  '  °l'^  ^^"  »y»teraatically  and 

under  such  a  .y.tom  wo^p^tS;  n^ve^J^^^^^^^  -™e  in.    Many  Ll3 

one  party  to  fight  in  the  dark,  not  knowinTwhen  J.  "■  "  "'""''^  '"'  ^  «<"»Pel 

the  other  would  be  free  to  cho;«,  his  wel«fns  ^"^  ^k  ^P"""".*  '."'"""'^  *°  ""ke,  while 
thing,  may  do  in  love  or  warjwhen  alT  C  !  !  1"°!  ""'  P'*""  '°  "»«  t^em.  Such 
tran«.t  busines.  on  .uch  a^tom  ifcouZfTu.S  ^  'f  k"'  "'*  "  *°°  '"-'  »» 
mony,,  -irreleyant'  without  .pecifyirwhereii^,  I,  '  '  '  ■^°  ?*'J*«"°"  t^at  the  testU 
be  considered  in  th,  .upreme  c^rt  w^rlufn*  an,  i^''  ",!u^  ''  "  '"■^'«"'""  ""'  ""t 
«ny  possiblecirenmstanc^  ha^e  bwn  "le^t  *^  An  ob"';-       ^\*l»"'"°"y  ~"ld,  under 


IIS 


PKOCEDURE  or  ADMUSIBIUTT. 


[CUAT.  II 


to  iliagtl  J  Um  ebjNUM  idtoaid  tMj  M4  fftMiieaUy  point  Ml  bow  il  te  »-^.-.^. 

obj«,tlon  thai  .nd.no.  U  .i™»«p««.f  dc  «,»  nU^  nn,  iT" L^^K!;,  ,t 

wily  tl«a  lb.  qa..tion  i.  )«»diD(.  .  .  .  T»i  obJ«t  of  r«Mni^ J^ml^^KS^^ 

T.nt  d.l.,  in  th.  •dmini.trMu.ii  of  imtic.  Wb«  •fUmJk^^^Z!L^  ^T 
•om.  objection,  ■uUt.ntUl  JuMlo.  rMuirw  IhaXYbZSL  I- .!!l!Lr  i'^'*.** 
p.rt,  offering  th.  .,M.„o.  L  r,^.  Zf^M^^JSI^  Si  eT^^'tlf"*  '."T 
».rit*  If  It  i.  obJ«,t«J  th.t  th.  qu-tton  Uuid^^.  i.  foT  ^  JT  ^  J:;  '^ 
thM  th..vld.ne.  i.  irr.l.»n„t.th.  wl.»n.«y  «JC!Lw^  :TL7u  U  .  !!f'  ' 
th.  In«,„.p,uney  ».,  b.  r.«or«l ,  if  tkJ7n,  iL  Jj^TluLtw  t,  «r£l':^i 
Uh*l,  .f  U,  ,h.  ort.,  oC  .ntrodnction.  it  m.,  b.  witMrnwoTd X^'r»':„*Si; 

1808,  /.aeombi,  J.,  la  Sigt^fiu  r.  Porttr,  38  C.  C.  A.  448.  84  r«i    im   jh    „^ 
oW^lon  wunot  firlyclUd  to  th.  ntUiltion  of  th.  Judjfw"  ^SL  tS  .11     So* 
•took  objwtlon  •  incompotent,  irr.I.T.nt.  .nd  imm.t.ri.|  •  oownVmuhJi!^!;/  T^ 
Th«r.  il  hardly  •nobJwtlon.bl.qu.ttioB  but  »h.t  eon  b.  .uITiaJ?  •""""""*•  »'  •'"•• 
of  the.  h.^.    s„  J«„„  „.,  ,\,  n.tu,.  of  lXtSa'^«'5L:t:7.:ra.',:i 
phnu.  will  b.  quite  tuffloLnt  to  iodiento  it:  IndMd   it  ma.  iL  --u  «»««»M'»1 

•ny  .Utem.nt  of  th.  pound,  of  obj«,t"n  It  .IK  But  Smt.'H'T'*"*^"'!"'" 
which  r..t  ..pon  «,m.  p.rtlc„l.r  ii^rj  olt.LJ^^rZ^^'r^^l^VV'^^'''': 
which  .  judge  ™.y  r..di,y  forg.t  .„  th'.  co„r«T.  l^STnUic^'uii"*  U  if  S 

nitjh-tTrT^zjSnSrto'tt^^^^^^^^^ 

tont,  irr.lev.nt.  .nd  In.m.terUI '  to  b.  o«t  or.r  ...rT  bit  ofrTidintru  tL         T.t 

The  only  raodification  of  this  broad  rule  is  that  if  on  the  face  of  the  -vi- 
dence,  in  lU  relation  to  the  rest  of  the  case,  there  appear,  no  purpow  whal- 


"  Aetori!  1881,  All^n  ».  McDonald,  20  S 
?„';  ".^'n""'  "^'^  '■  WiJc.6.ia,  118  0.1. 
;  'i  .JA"-  ?,'"  ''™l*«chl''«  one'»  own  wit- 
MM) ;  1897,  Y»e(ter  v.  B.  I'o.,  —  iJ.  _  fii 
r*e.  1»0  (mode  of  erouMHminiDg) :  18B6. 
fiV",'  ""j  ^""''*f  Co-.  »7  0».  4«5,  85  8.  E. 
81 »  (f;oad  opinion  by  Lnmplcin,  J.(;  190J 
Andrews  e.  .State.  -  O^  — ,  43  8.  E.  8.12;  18JS, 
regge.  W.rford.  7  Md.  682,  (103;  l9(i3.Coloin  v 
McConnick  f.  0.  Co..  -  a  C.  -,  44  8.  E.  380 ; 
1880,  G.n«rr  State,  8  Lea  218,  218  (reconl) 
18S9.  CamplwII  ».  Campbell,  3  He»d  826,  829 
(contenU  of  tax-book,  not   i.ro,luced) ;    1886, 

fn??/lru-  ".'"'"?  ^°'  '"  U-  S-  893,  7  Sup. 
»il  (  The  objection  '  incompetent,  immaterial, 
and  i.-elevant  ia  not  i>pecific  enough  ");  1890. 
Patrick  ».  Graham,  232  id.  687.  629,  10  Slip. 
194  ;  1890,  District  of  Columbia  t-.  Woudbiiry. 
186  id.  «50,  462,  10  Sup.  990  ;  1892,  Toi.liti 
».  Hedden    146  id.  252,  2.14,  13  Sup.  70;  1897. 

JJ/J"^''.^'  ^-  <^°-  '■  BUir,  85  C.  C.  A. 
216,  79  Fed.  896  ("»  apecimen  of  a  pnctice  nut 


to  be  encouraged,  which  ia  to  ohjert  with  a  nttl. 
of  word,  that  co„™,|  the  ,^x  i.,„„  „f  ,„ '„i« 
Jection  capable  of  being  remored  on  the  ,p„t. 
and  to  announce  ita  true  character  for  the  hrrt 
J^i"fc  ,/5f  ■J'l*"«»«  »»nrt") ;  18»«,  Culnier  v. 
Clift.  14  Ut.h  291,  47  P«.  85;  1870  Cornell  o 

^Z*^-  '?  *'*•  *^»'  "«  <"  *  Vn'ri  object  on 
to  particular  quMtiona  that  they  were  irrelerant 
or  inimatenal  or  iniproner,  wai  not  anfflcient").' 
80S  ■■  •  ''"*»''«'  «>■  R-  Co.  80  la.  301, 

In  Groh's  Sana  r.  .Oroh,  —  N.  Y.  — ,  88  N  E 
992  (1903),  tbe  opinion  commits  the  fallacy  of 
assuming  that  the  terms  "immaterial,"  ■•{„. 
comi^tent,  and  "  irrelevsnt,"  have  distinct  and 
fixed  meanings.  In  truth,  they  are  too  loosa 
and  intertbsngeable  to  he  treated  seriously  .. 
jr  they  siguified  any  particular  ground  of  ohjec- 
.  \  ^L)^^l  "  ''*•"  *'"•  '"  tl"  following 
^^»  18fO.Thomp»n,TriaK  I,  f  693;  1894! 
Elliott,  Oeaenl  Practica,  II,  %  684. 
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lit 


wer  for  which  it  eould  h«ve  been  admiMible  then  a  -*«*«/  «ii^.        u      . 
i-rn,/«<.  will  be  d-n.«l  to  h.r,  been  .nScient :      '^  ^  "^'  '*'""«'• 

lor  Buy  pnrniM.     Ai  Iha  abu»t  «#  -JuT  •»"»««)•  ii  or  can  b*  nwdt  •vslUblo 

l*rty  i  'obrUt.  It  if  pSTlbWtSl  KL"?  !1  •'^'"'  °''J-"°"  **  '^  •"•»''•  "»  oth« 
•wnot  po«ibl,  b.  obVTud  . -Tii  tt     '"*.?"'•  '"'*  "  '•  "I*"  »•■•'  »'••  '«•'•'» 

pr^iJit'  trr:;U't™\pp.rtr  u'  *'^  *""'  "*'-'*•  -^  "-^  »'• 

•nd  M  the  excepUon  Sew  t^  K^t      k    S'  ^*"  ''''*"'"'  'tatemont; 

naming  n  ffronnd  which  ia  imfonoKi  '""HBr.    An  objection,  therefore, 

n.Ter  .dn.iMible) :  «  Now  I  t^ke  it  to  b.  J^ "*«     u  ,*''•' P*'"'  •"'»•''«•  <>'       ecorj  vm 
both  in  pl.«>ing  «,d  ..ld.„t  tLwtt^rl.   'i'r  •Ih'"**""':'  th,  utmct  value. 

obj.uon..o„e.d,.  ^niuMf/^rtSirotrtb-it-;:;;^^^^^^^^ 


tbftt  oluettiow  on  the  tri.l,  to  ■  Mwr  or  other 

they  may  b«  obri.ted  if  pi.'ibl.;   but  thii  rut. 

n.mo»«l  by  erUence,  or  by  the  wt  of  the  Dartv 
under  the  «notio„  of  the  Conrt.  or  by  t he  .??2 
of  the  Court  itself").  1903.  ChiMeo  t  KI  R 
to.  p.  WelUce.  202  W.  129. 60  N.  EaOM     l»oT 

\lll'  {Jo™  "•  Henderson,  37  Mis..  495,  SOI : 
1882,  Hrard  v.SWe.  69  id.  845;  1898  I  Um 
comt,  r.  State.  74  id.  659,  23  So  210-'  ISw" 
J'erntt  v.  Seamnn,  6  N  Y  IM  17i  /JJ^  i 
Motion  held  go-il,  whe^i  'll.uMMf  r;^ 

C.  C.  A.   88»,  82  Fed.   720;    1901.  W  k 

6» 


?Tl1".  *•  ^''-  •••  P»fke  *  L.  Co..  470  C  A  lu 

w»«  not  error  to  iidinit  th>.ni "). 

,,  l.*<3.  Com.to<k  V.  Smith.  23  Me.  202.  208 
-leposit.on  „ject«J;  "U  is  not  «,t  forth  th.t 
he  mention  took  place  on  account  of  u"e«,t  in 

the  deijonent,  or  of  inform.litv  iu  the  caS  ir 

for  irrelevancy;       .  it  shoul/have  .,.°Cd'°„ 

Udor.  StocUyaM  Crw;;}d.'i8'r3J  iri%'43"; 
1S77.  Tooley  v.  Bacon.  70  N.  Y.   34  ("When 

in  the  .h«i/.  ^?  exclusion ;  it  wiil  L  assumed, 
in  tne  tbunce  of  my  re<|uest,  by  the  opixwinff 

S^t?th'.t'?f^°""',"'  "'"''•  the^l.jectiin'^dea? 
mte  hat  it  was  understoo.1,  and  thit  the  ruliwr 
«u  placed  npon  the  tight  ground  "). 


i 
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1 1« 


PROCEDURE  OF  ADMISSIBILITY. 


[Chap,  n 


t  cuUr  Tiew  with  which  he  offer,  any  part  of  hb  evidence,  or  states  the  obW  to  S. 
attaine.1  by  ,t.  he  preclude.  himK^If  from  insisting  on  iU  onerktion  ^.n,  n^h!,  .?^  .• 
or  for  any  other  object;  and  t).e  rea«,n  is.  tha^t  thropS  p„  1  L  "JvltT  '°"* 
objecting  to  it.  competency  in  any  view  different  from  tCon,  pro^d'  I„  l^e  LT 
ner,  a  party  may  be  calle.I  on  to  state  the  i«,rticular  ground  on  wMcTCJf^  .  T 
tion  to  co.np,.tency,  an.I  if  it  fails  him.  it  .  not  errofL  rec^^ve  the  evU?  u.^^'^t 
it  be  incompetent  on  other  grounds.     Whew  the Xre  th^ .?  ,    ?/  "'"""'8'' 

what  is  the  same  in  effect,  a^eneral  olJSn  rLt  n^not  o„'US"  .^  ^'''''  ""'  "'' 
but  on  the  supposed  existence  of  an  abstract  priSe  adm  tt^L^f  "'""""'tance., 

the  case  here,  every  ground  of  exception  which^sZ  „  ^  ^^  °  exception,  a.  wa« 
sidered  as  abkndoned  ForV„"2e  ^detisSion  s  "^  ?'*'J^..°?''"P''''''  '"°  ^  «>"■ 
on  th..  ground,  that  the  witJeSterlTd'or   hat  t^^^^^^^^^^ 

rrKff;S"i;-^-;^-^^^^^^ 
sttwr;;^^--:--^:^ 

courU  of  this  country.     .    CouTsXe  I  Lid T»  thlt^T      a  ","[  """:'""'  "'^"P"""  *"  "" 

hoping  '•  -at  it  may  benefit  them  at^dTfTt  eoel  t  m  „th  ^  "^  "  *  ''»"''  °''J««"i"n. 

»-t  they  be  pert^itted  to  S r/aVtll  ifn^t  ^t se'''^i^^^^^^^^^^  "i  T'' 

tentive  on  a  trial,  and  if  thev  miss  a  noinf  h„  „<.  i    f  .if  ,  business  to  be  at- 

alIo«-  thetn  to  .frike  be  wee^wTt^Lnd^ater^J?.  ♦ '  •^-'^  T"f*  '"^  "■  N"'"'"'  =«"  '« 
and  study  out  other  objlctionrand  ur™  ?      \  tu^"^  *'""■  «^°  •""»«  ^  "^eir  book, 

ca.,e  the/made  b^^ow.  for  t^s  eo^rt  i"  not  1  f^^r^^^-  J^''  """"^  "*'"'  "'  *»"  "Pon  the 
but  Sim  -Iv  a  court  of  revirrto  de^ln"°l  „1  m  ^k'^'^T  ""'  P"*"''  °'  *»■»  "character, 
case  as  ir'esented  wel  cor^^tttT"  a       '*"'"  ""  ""'"«'  "'  ""  «>-'  •»'-  «"  t^^ 


»Ji  ,  ''■•  '^^''  ''"™'"''  '••  Milh>n,  7  0.  B. 

pla.nliir.s  la,„),  «ct,  of  n.pair  by  «  township  „,r. 
veyor  wer*  ..rove,!  hv  tl.e  .lefemlant,  and  „  re- 
butt«l  the  plaint,  r  nir.re,!  to  »!„>«•  aVontract  of 
rppair  by  whioli  ih,.  plaintilf,  ,u.»ar,l  aJI^l  to 
pay  tho  snrreyor;  the  .l.f,  n.lanf,  objertTn  ha? 
the  stoward  had  no  authority  to  make  such  a 
con  ra.t  wj,  ovem,le<i ;  on  a  motion  for  "new 

ro..,    to«hi,h  the  contrnot  relate,!  w,«  not  the 

n.fMr  "■•"r"!""''"''"'-  '«■'•'"'■'«■  not  'F"- 
ha  inL  1  e  "T  °- /  .  "•'*"«•  "'"  '>'l'ni"ibility 
lenrn.1  j„,I«e  ;  ,8:j8,  V.-i|lia„„  ,,  w^ox! 
«  A.  4  h.  31 1,  J.),  "Justii-e  requires  this  not 
so  m„,.|,  to  the  j„,lKe.  a,  to  tho  ..p,K.,ite  ,«rtv 
who  may  be  willing,  „  ip  the  presiit  case  Would 

eo 


proWhly  have  been  done,  mther  to  waive  the 
benefit  of  the  evidence  than  put  hi,  veMfct  in 
peril  on  the  issue  of  the  objection")-    i860 

r.  State  _  Fla.  ~,  35  So.  82;  1873.  MeCov 
U  ['"^W-  'i'-  "'•  "»!   >85'.  HoVookr! 

pigora  books  being  admitte.!  over  an  unsound 
objeetion  bsse.  on  the  ground  of  some  of  them 
not  Iwing  original  and  not  being  made  bv  the 
parties  thernaelves.  the  fmtlier  groun.i  of  obiec" 

of"?itIe  .'n?*;;:'  'I""'  "'T,"""!*  after  trnnafer 
of  title,  and  therefore  could  not  be  used  as  ad- 
ni.8.sions  of  a  grantor,  was  repudiated.  becauM 
not  apecMfied  at  the  time  of  tile  ruling) ;  lT« 
Monteeth  V  Caldwell,  7  Humph.  13;  873' 
Biirton  r.  Driggs,  20  Wall   m,  133.  ' 

ComiMre  |  13,  ante  (multiple  admissibility). 


OBJECnOxV  TO  EVIDENCE. 
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II  9-21] 

no  purpose  at  aU  for  which  the  evTnce  could  ?k'  «'"""'''  "  ^'^"^  « 
other  words,  a  specific  objection  (llkras'^^^^^^^^  been  admissible ;»  in 

as  a  general  objection.    So  too  a  M.  fi^  u     '^^""''»^')  i«  at  least  as  good 

objection)  is  su^ien,  th:;gt nlS  IVuCaV"'''''^^  ^ 

tenable  one  existed.s*  "        >intenable  ground,  if  some  other 

(«»<^.  §  17) ;  80  that  where  the  ob  ectionT?  '  '''"  ^'''P''''^"' »»""««» 

/-V.«^  or  to  the  entire  ^.«,«o»;  of  a  w  tne", -"a*!  ?"""""  '°°'"''"e  — ^ 
for  one  part  but  not  for  others,  it  is  iruffici!;^    m  ""'"''  "  8'0"nJ  tenable 
not  only  his  ground,  but  also  the  mrrnfr  L*'"'  °PP°"«"'  """^t  specify 
applicable.  """^  ^^^  P"'  "^  the  offer  to  which  the  ground  U 

^'^^"^^^^t:^^^  ^  -p.ssly  waived. 

----^ectediiif^— iirrxssr-s^ 

•*    laOT      D i>  _ 


•iNoii«  niBii  of  the  Jme  lm.?n  "Putation 

in    iniilid,),,,  i,ro«.o,,,i„„    "  ".'?''J«'^''"''«li«t 

overniloJ  'on       "^^,'  'he"' I^'^.u''''*''''""  «»« 

pro,„.r;  "  wl  ,t  M,  cTJ"^  '*'*•"'  ""«  "1- 
whether  the  tot  mouy^S,.","'"'  '^'f  ™'""'  " 

.n  Answer  in  We«^Us  S''r  """'«.  '''" 
motion  to  »trk«  oSf  an  1^1'*'"'^!  '•>«'»• 
rt-WMin  api.licalile  to  .        .      ',™  answer  for  a 

V.  Ho,,kf,'.ri8  ( "lo"  fs?  ""'^v  »»«»•  »-•'» 

Ml«con,l,  ».  Sut^  75  M-  'M'"'"-  70:1898. 
(Kcneral  rule  .taW  •  l,1,t  Hh  "''•  ^^  ^e  ^'O 
Ri-ndcr.  J.,  it  am,Mri  t^  1  7"""'"  °f  "■>■ 

1«03,  State'l-'ttS^  l».ome.,.at  ,,»,.lifieO, 

9  1;  1828,  Elliott  ..  Pei„„,-.  TFei  3-'s\^i 
(  'Courts  of  justice  am  n«»  ii-  .  *''•  ^'' 
theiM-opositioissubnHHJ  1  obligej  to  nio.lify 
•nake  tU  it  the  c»^  "Tf  .h*:,™"""-'-  '^  «»  '» 
U  "r'^^VV"""^^  tHe?^  e  ...".".V'x^liS' 

jctioJuo iii'^^lToi;  S' '' V'-  '"•  i^« <<"- 

insurticieut  where  a  ,,art  „  'ft"'?  "'5"'"*'  '"^^''1 
"«,   part  of  which  wu  admiMJble.  Lu 


KttSientf^,!';^''"'' "'"•«>-'/ to 
inei;  su«i,.stiow  »n      ^  "'l'«<-'t«l.  U|K.n  the 

oi.viou»i^:r'izs;^:rorit''^"i'"" 

enti»,  ni^V;  the^.":'/.''"''''!  "I''»«  »!'• 
«Iii.h  the  objector  hi„^Tf"'Vi""'"'  <"■  ''«''«'••'• 
coul.i  not  ,K.irtt'thei"r' Wew"^'  """"  ««"  «" 

i88«.  a ''tm::.k"r^- j'=  ^  "'• ««; 

8«I  /"  Ti,.      """'«.«.  4  Dak.  182,  29  N    w 

ZL  a^'ara'Xlv'ti'' t'h  ^hh^^y 

of  evidence  and  .llerwar,)!^ .  ."  '."•'"'"'"'tion 
proving  the  same  faXh^  ^^  m  endenc. 
ton")-    igji     4.„i   ^  no  waives  his  ol.jec- 

?o.  f('^-..^t'f:„li;t\;^°rt"he"  '^'"?- 

mtrmiucinj;  another  deiK,.i.ik  ,  *  '""'  ^7 
ness  testifying  to  ,he'r.m  ?  ^  "'*  '"""'  *"- 
tl-at  which'  wl'^kl^UT  'ra^'T'",'^  '» 
rainier  2  Hill  N.  V.  205  209  (•.Tl.""^"'''"'r''- 
a  harm  ess  errorl  is  in  Zil  •  i  \J""  ™'*  ["f 
.  j".lse  erroZVsly  'rScS  e'v  ^  "'!  '^""  "' 
•gainst  the  i«rty  :  to  whlh*., "*''""  *»  »  f«^t 
terwards  insists  nn„n  T.  i      ''*  "«J>ts,  but  af- 

him»eif;tuTtt;nol'';r"  $'■"' '""'"  <■■"=' 

eff^t  of  the  exceXnf  VwUveh'^h'''''*''' 
erally  been  called  a  wa  vcr  of  .  f.  "  '"'!'  K""" 
But  it  is  otherwise  «l  I^  ?i   "'«  exception  "). 

dene,  is  ir.i^U^at7wt'':^Tr  "'" 
explain  or  rebut  fh.  „.•  ■     !     "''-'"Mce,  to 

aJt  Lake  aty  r.  s:i,h"4S°['  T"^?- •,"""'• 
fed.  467.  aurnu,  43  c.  C.  A.  637,  104 
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H 


evidence  may  be  dealt  with  on  the  theory  of  waiver  in  advance  (anU.  §  16). 

ft^urrf«»  t.//V«,/.  The  burden  of  proving  the  ground,  of  an  objection 
IS  ordmanly  not  upon  the  opponent;  whether  he  ob^-  on  the^und  ttat 
the  or^mal  o  a  document  i»  not  produced,  or  that  an  attest.^^Unes, 
ought  to  be  called,  or  that  a  dying  deckiant  waa  not  conaciou.  of  "^S 
dissolution,  the  burden  of  establishing  the  preliminary  facts  ereSltS 
satis  y  any  rule  of  evidence  is  upon  the  par^y  offering ir^heoprne-^ 

must  make  the  evidence  satisfy  the  law.    To  this  general  rule  there  are  a 
few  exceptions,  based  (like  all  solutions  of  the  burden  of  pr«Vo„  ex^ri! 
ence  and  convenience  in  special  classes  of  cases.     These  exl     Ta" 
better  be  considered  i„   connection  with  the  respective  kinds  of  Z 

involved;  by  way  of  example  may  be  named  the  rules  that  a  tes  imo„"3 
disqualification  by  insanity,  infancy,  or  interest  (post,  §8  484  497  508  584 

mlt  f'^'T  "^  ""  ^-P-P«'-«l--ent  tfa  confesst'  i^^^^^ 
must  be  shown  by  the  opponent  of  the  evidence.  ^        ' 

^Jlt  f""  "°^*"  u  ^^.*  '""'''  •i"'''''°°  '"  ™S"**  t°  the  judge's  ruling  upon 
an  objection  is  whether  it  must  be  immediate  upon  the  lection  A  S 
ponemen  of  the  time,  or  a  subsequent  revocation  of  the  rulinrmay  aC 
the  objecting  party  in  two  respects,  namely,  in  his  further  managS  of  hi 
remaining  evidence  and  in  the  impression  upon  the  jury 

(1)  An  objecting  opponent  is  entitled  to  an  immediate  and  final  rulin.. 
before  the  close  of  the  proponent's  case,  declaring  the  evidence  admissSeo; 
inadmissible  either  absolutely  or  conditionally  (ante.  §  14).  in  so  far  as  ott.er 

oTr:bi7rn!jb::t?drdf"°^^^^'^^^^---  '^  ^-  ^^  ^^^ 

1876,  Allen,  J.,  in  Lnthropv.  Bramhall  84  N  Y  !M\  S7i  .  wru     •  i.^  ^ 
dence  as  it  is  offered  is  a  leeal  riirht  „f  »i..v.t  tk        1'  .^*  "«*"  *°  "^J""  »°  •"5- 

defence  by  the  reZ    of  thi  ^efre'.^  n    '^  """.r"'"""'^  embarra«ed  in  their 
J  eiusai  01  the  referee  to  pass  upon  the  questions  made.     A  decision 

S.  w!  «05  (u!c?„;,  dTJotlilon  ""th^opwn.uZ  of'^,  ^™'"  "PT"""'*  "''»?fl""t  introduction 

tho,,gh  without  filing  irheld  on  the  faTto  hi  Mi„„  -"m'S  W   BM*"?'  "?^^  "•  '"»""''•  " 

«  waiver  of  objection  to  incomnetencvl      ni7  fhJl        '    ^.  1    u  *?^  '  ''*"'  "  •»  "»»  «  **iver 

tiuguish  the  rule  that  an  tZKY^};^\  K.  jll)  ''»"»«'«™lity  of  the  errer 
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n..ght  have  .h.ped  their  defenw  ,ntT«rdiff!,«„7l    r*"*  "' •^'»*'»«1.  «»  defend."!, 

the  temporary  admiBsion  7S^^Uel[7  "  '""°«' "'^"'^  '"  ^"^ '"  " 
obtain  consideration  for  it  ^tCm^Ll^fr"^'''''  ^"  "Ejection  may 
which  will  accompany  the  srbluent  Iw  ^"T'  '°'  *••«  '"^^'"''""^ 

supposed  to  be  obeyed  bTtLiu3pl?-"«°"'°'  the  evidence  must  be 
call  for  a  stricter  trea^^ent :  '        '^'  "*  "^""'^  *=«"««  »Wch  obvious^ 

whoV^  ^J^T  '"'P«'P«^  evidence,  is  a  ^nlltiln  „,       *''**  "  contained  some  irrele- 
who  conduct,  the  jury  trial,  must  be  «1  „^T  *  P""*"""*'  "P""  *»"eh  the  judm 

•mp  e  time,  it  might  alway.  l^  Mter  to  h1        "*  ""Enable  discretion.    If  there  we« 

^p.xt!Si « t:ri -tEr  ^?' •-•"  ^^^^^^^ 

right  in  the  chawe.     The  receni  j.  ",!"P™P«'.«"dence  is  admitted  it  mav  readily  »1  .  ! 

though  they  are  directed  to  dLJrdTt  LZT  ,  °^*''  J"'"^'  "">*'  A""'  »■»  influent' 
••■ythmg  irrelevant  may  have  crfpt  i„  In  ♦."'''"^  "'"•  '^"»»  f""-""  i"  aU  caies  S 
parties  to  a  succession  of  new  tnT  InHl  ^  ""  """"^  °'  ""»  *'«!,  and  wo^  en«tU 
any  possibility  might  have  a^u^dt*  ilelThorn  .t""'''  '•''^«  ^*"  "«eTe"''hSt 
inBuence.  It  i.  apparent  that  the  nrincfnU  *''°"»'!  ""«  J""^"  "ere  uncon«:ious  of  an  J 
authorities  show  it  must  fall  far  Z"  o?  f  TeT'i  "T  "T"  *°  *""  -*«»*.  a  dothe^ 
The  rule  respecting  the  testimony  of  il  es^  j!  '*"""  ^  «"PP°rted  in  any  degre^ 
Philiipps,  is  that  where  it  is  discovered  SI^m"""!*"'  "  ^"''^  <'°'°  by  Stwlcie  ITi 
ness  IS  interested,  his  evidence^f'^rul'o^  V"  *''''  r""'  °'  »  -"-  thame  ^^t 
to  him  on  the  voir  dire  c-     l      ■'™<^*  out,  although  no  obiection  k.^  i,  . 

u..A7'"''P":«g»  "from.  di«.n..„„  „-!.:.-       _    ...  .ana  the  jury 


but\h^.'t«&«iLTTo'h''r,"t;"«  ?p''""» : 

ill  holding  {lia/thT,"*^*"  5«''« '^'f«™'"  merely 
nient.  A  ruling  ^ll^^*"^  >  '•"«  P«'t)>oi.e- 
therefore  equivalint^  »  "^K    '*'^',P«"1"'K.  »» 

1903.  Ad.2 ..  Ef:u  1  s''°i  t 'n 'f  r,«= 

(following  Lathr^p  ,.  Bramhail).  '  "^  ^^  *^  '^e 
The  following  ««,    „p.4nto  the  Mrly 


63 


would  afUrwaXtel  hriu'rv"!;  ""''/'"''  "• 
ought  to  have«gaA  0  t  ,u?^ihir..'^''  u""' 
practice  of  a  vere  areat  m.L      ""'•  <'">"8'>  the 

thepre^ntjudK^liS^of  v'ar^H  ""'"«'"  f''^ 


130 


PROCEDURE  OF  ADMISSIBIUTY. 


[Cbaf.  II 


directed  not  to  regard  it  u  evidence,  except  for  the  pnrpoee  for  which  it  i«  admiuible. 
So  where  the  confeMion  of  a  priMoer  implicates  others,  charged  in  the  tame  IndictmeDt, 
the  whole  evidente  is  introduced,  and  the  jury  directed  to  diiregard  it  at  to  the  othen. 
.  .  .  Caaes  are  of  daily  occurrence,  also,  where  evidence  is  admitted,  which,  from  a  fail- 
ure to  connect  it  with  other  evidence,  with  which  it  had  a  necessary  connection  in  order 
to  be  relevant,  eventua'ly  turns  out  to  be  incompetent.  The  utmost  caution  cannot 
always  prevent  tiie  introduction  of  evidence,  which  in  the  course  of  the  trial  is  discor- 
ered  to  be  clearly  inadmissible,  and  if,  in  snch  cases,  its  introduction  was  to  be  regarded 
as  ground  for  a  new  trial,  on  the  application  of  the  party  objecting,  the  practice  should 
be  to  stop  the  case,  and  begin  <le  noco  to  another  jury,  for  however  strongly  the  jury  were 
directed  to  disregard  the  testimony,  it  could  not  be  shown  that  it  had  not  had  an  influence 
upon  the  verdict,  of  which  the  jurors  were  not  conscious  —  and  yet  it  is  not  believed,  that 
a  practice  of  stopping  a  trial  upon  such  account,  ever  prevailed  in  any  court  .  .  .  This 
rule  respecting  the  introduction  of  incompetent  testimony  may  admit  of  exceptions.  U 
the  testimony  be  of  a  nature  to  excite  popular  prejudice,  and  if  there  is  good  reason  from 
the  verdict  to  suppose  that  it  must  have  influenced  the  jury  improperly,  notwithstand- 
ing the  direction  of  the  judge  that  it  was  to  be  disregarded,  such  case  might  furnish  an 
exception,  and  the  granting  of  a  new  trial  be  a  proper  exercise  of  the  discretion  of  the 
Court."  » 

§  20.  The  Exception.  The  exception  serves  a  double  purpose.  It  makes 
clear  that  the  party  unfavorably  affected  by  the  ruling  is  not  satisfied  but 
takes  issue ;  and  it  sums  up  and  preserves  the  precise  terms  of  the  ruling  for 
the  purposes  of  appeal.*  Both  of  these  are  indispensable.  Neither  of  them 
is  attained  by  the  objection  alone.  Yet  the  distinction  between  objection 
and  exception  tends  to  become  confused,  and  in  judicial  opinions  the  rules 
for  exceptions  are  sometimes  spoken  of  when  the  rules  for  objections  are 
really  being  dealt  with.  But  their  functions  are  distinct.  No  matter  how 
plain  and  correct  the  objection,  the  exception  is  still  necessary,  even  though 
the  objector  and  the  exceptor  be  the  same  party : 

1842,  Abinger,  L.  C.  B.,  in  Gibbi  v.  Pike,  9  M.  &  W.  351,  360  :  '-I  cannot  agree  to  the 
principle  of  taking  the  statements  of  counsel  on  such  a  point.  ...  He  may  tender  a  bill 
of  exceptions,  or  he  may  first  ask  the  judge  to  make  a  note  of  the  tender,  and  if  the 
request  b  denied,  then  tender  his  bill  of  exceptions." 

1837,  Story,  J.,  in  Poole  v.  Fleeger,  11  Pet.  185,  211 :  "  In  the  ordinary  course  of  things 
at  the  trial,  if  an  objection  is  made  and  overruled  as  to  the  admission  of  evidence,  and 


*  This  Ti<-w  represents  the  only  sound  doc- 
trine ;  but  it  is  denied  in  several  courts.  Com- 
pare the  following  authorities :  1877,  Wilinot 
V.  Vanwart,  17  N.  Br.  456,  462  ;  1903,  Bell  r. 
Clarion,—  la.  —,  94  N.  W.  907;  1901,  Ives  ». 
Ellis,  169  N.  Y.  85,  62  N.  E.  138  ;  1903,  Mauk 
V.  Bruiidage,  —  Oh.  — ,  67  N.  E.  152  ;  1830, 
Thompson,  Trials,  I,  §  723;  1894,  Elliott,  Gen- 
eral Practicf,  II,  §  594. 

Distinguish  the  question  whether  after  a  cate 
Km  been  submitted  to  a  judge  without  a  jury, 
be  may  cure  an  erroneous  ruling  duly  excepted 
to,  by  striking  out  and  disregarding  the  evi- 
dence in  his  cleliberations  :  1903,  Robinson  t>. 
N.  Y.  El.  K.  Co.,  —  N.  Y.    — ,  67  N.  E.  431. 

^  It  was  the  latter  reason  which  led  chiefly 
to  the  statute  originally  providing  for  the  mode 
of  taking  exceptions:  1285,  St.  13  Edw.  I, 
Westuiniiter  Second,  c  31  ("  When  one  that  is 


impleaded  before  any  of  the  justices  doth  alledge 
sn  exception,  praying  that  the  justices  will  allow 
it,  which  if  they  will  not  allow,  if  he  that  al- 
ledged  the  exception  do  write  the  same  excep- 
tion and  require  that  the  justices  will  put  to 
their  seals  for  a  testimony,  the  justices  shall  do 
so ;  and  if  one  will  not,  another  of  the  coni|>any 
shall ;  and  if  the  king,  upon  complaint  made  of 
the  justices,  cause  the  record  to  come  before 
him,  and  the  same  exception  be  not  found  in 
the  roll,  and  the  plaintiff  shew  the  exception 
written,  with  the  seal  of  the  justice  put  to," 
then  if  the  justice  admit  his  seal  genuine,  the 
exception  shall  be  adjudged  upon ). 

The  history  of  the  statute  is  nof<ced  in  the 
following  works:  1895,  I'ollock  k  Haitland, 
History  of  the  English  Law,  II,  663-469  ;  1838, 
Chitty,  General  Practice.  IV,  c.  1,  {  1. 
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court  oto.  „ak,  „p,e»  „^,°Uo„     b' T''.™"™'  •»''  'ocal  ,„fc. '; 

other  Le  it  w«  ,a  d  tff  fh '"  "  "''  '"»'  -"'  "--^  o"  WM^  "!«""  V""'  ""'  «'""'» 
delay  of  justice  thlt'ji,  ^"  P'''^"''^  ''""''I  P-ove  iJj.,  aL  T^^'°"'-  O"  'he 
down  npor£beinfdL,y  ?''""•  """l  «"'rie?  Zp^ae^Z  « '*"'!  '^  '°  ^"^^es,  and 
inconvenience ,  be.ide,  th1^^°''*^'  """^  *'"'  »'»"''«  oughtTbe  con^i^^T  *°  ^  '^""«" 
formed  on  the  Act  ^'^V'f'''  °  ">«  A<"'  «re  infh  presentZl"  !?  "*  *°  P^""" 
•«tra„ge  condition      „ V" -^^  '« this  practice  should  n^v«i  I  ..•/■?•*  '°  "''"' "rit 

but  the  nature  and  ^«        f.^^  °"  *'"'*  P"'"'-     The  "totn^  ^''^  ^-^  ""^^  evidence, 

theright,  S  their     '''■"'''*''"•'"' P«"°d  in  the  trial  .nT.P'r  *"''«"  ""-l  '""de 
-.av.p'elplhaVeT^hl'^^J  'Tv"  "«  »•-  «-     b  e^S  e'^-^^^^^^ 
it ;  and  it  would  be  unTust  L^r   I'-""*  """^  "'  •J"""?  the  trW  to  oh.i^'  '"^P"""' '" 
benefit  of  it  aftem"  °*  •"'  "dvewary  to  insist  on  fhJ  !  ""^  °'  counteract 

it  io.po.siu:';:,^;^,?.''  °-  -«"«-.  or  ^^W  Cbirc;Serhe?jr!: 


a^Rt\*;n^.^":  1,^11.  K  Br.  1. 


21  (Oibbs^    Rke  ,•  ,  'I^.^^  *  '^"-  I^-  Br.  1 

B.th.  23  N  H   1   9"yf.?:::'i!  '85«.  Lisbon  v      wrv'erTVl!'  'T^'"'"  « 

vou  ,. --»•'*  <^'"'"'  "  "Of.  i«  .  biU  of         .  Quid  ?  "n'T"""'- 

-_         ynotea  u  note  (u/wa. 


S  We  St;, '"«~'-  •-'•.  »"W  a 
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nh£.l  -^7"  ""^  '**  ^*«/'««..    The  exception  must  be  writttn.  for  a  main 
object  .8  to  preserve  m  it  the  fact  and  the  term,  of  the  dispute.    A  complete 

ra/rtualt-LT  ^  ^°'^^"^^^  ^"  --'  --raUimtheZu:; 

(3)  ^«wr  0/  /;ie  ^.r«;,/Vo».     The  exception,  as  formally  stated  must  con 
urn  all  hat  is  necessary  for  determining  ?he  issue  made,  ^t  must  tSrefoJe" 

the  notice  of  exception  taken.    Furthermore,  if  the  rulin^  was  one  ex^lnrl 
ing  a  question,  so  that  the  offering  party  is  the  excepJ.Cmust  state  tht 
«v.!n.      .1  '"^''^  "'*'"'*'■  *°  '^'  1"««*'°°'  ^^^  «  the  objecting  partyS  the 

stated;  but  this  IS  a  consequence  of  the  doctrine  of  new  trials 7178  21^ 
and  not  of  the  doctrine  of  exceptions  :  ^^  '  ^  ^^^ 

we  a7ei11:ro';^totL?r:LVr„l'A1"'  '"'  ^'i'  ''J"'-  «^«=  "'T'"'  -«  where 
c.a,.s:  1.  When  th:7aTt  "o'SCtt  o\'^^^^^^^^^^^ 

objecting  was  sustained  and  the  othergide  aooeals     1    Tn  !i,  T  i  '  .       ""  P^'^ 

objecting  was  overruled  and  he  appeals  he  mTt  hJby  he  ^Td' m  Whl  Jh"  ^"''^ 
tion  was,  and  what  answer  was  eiven  to  it  JITJ *J  -^  ^^  ^^''**  ""*  l"*** 
duced  against  his  obiection  Thifl!  •  '.  .  u  ""*  *"'^™*'«  "■"  '»"<=''  "as  intro- 
injure  hL  xTe  awwer  L,?.™  t  ^'k'""*, '^"''"''''  **"'  '^''^"""'^  •^'"*''«'l  ""V  not 
.how  clearly  that  he  wL  Sured  b^arth"/"""';.  'V"  "°u*  "^'"»^y  ^^at  he  should 
show  that  the  evidencTwM TdmUted  a^nlJ  h''°"r/^^"  ^  '""P"^''""' »""  ••«  ""»» 
injured  him-  for  thToM-f  T       .-^         .^'*  "^'"^  "^^J^^'on.  which,  it  may  be,  has 

abstract  qu^s'tilt'toShlfhr^^^^^^^^^  V-J'"  '^°"'  "  "°'  *»  ''*'«™'-  '^" 

in  c*,  a  party  m^y  haTe  te^n  tiuShS  l7  ^^^  """'"v^  "'  ''°*'  ''"»  '^  «*'«  '«««' 
F     /  may  nave  oeen  injured  by  an  erroneous  ruling.    (2)  He  must  set  out 
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H  U  L  theatre  'ia^y   o  "L  Ztl  "T  '"*'  ''"'  ^''I-^'oo  «  ^.d   r^'ScT'^Tr 
•"Stain  the  %dnxiLion  ^t^ tT    ■?'  """  •'•'•ment  made  coat^nt^u  ^"^°^-    Then 

.ee  that  the  record  .how-  rit  \vK  ?    '^  '*'"''"*"*  «wneou8.  the  partv  k^n    i       """* 
ii.tr..,luce:  (■>)  •i„Zu\'  i  I  '^''"  luwtion  he  aaked  or  »h,.  '".'T^  "PP*^ "■'"'«  must 

nssii'nment  of  error  r       ,    ' .    ^  '"erefore  we  are  not  t>»rm,»  j  7         '"fornied 

cross^xaminatfora  wUre  S."  '"''  ''^""'■'o^  fere  may  be  one^eTeoUo  ^  "'^""'''"  "■« 

MmmmMfm 


BartoiiSn.  Church  list? ■      „^  Smethurat  e. 
clearly  improDer^d  T„l5^  'm?*  '"«'  "'"ch  is 


objecting  ii  entiUe.1  t„  .  n  "^"^  *'',"•''  tl-*  Pai|r 

117  G«.      _7^'  ^'"3,  Gr  (fin  ,.  Henderson, 

^W2„ven  on  oro«.ex.n.i;.ti„i''it -  *4,u  f^i 


''I 
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'  si 


(  .i 


(4)  Confirmation  hy  Motion  for  New  Trial.    By  the  orthodox  Enffluh 
practice  (doubtless  still  followed  in  some  of  our  own  jurisdictions)  the  reme- 
dies  of  new  trial  and  of  bill  of  exceptions  were  regarded  as  alternative  and 
niutunlly  exclusive.*    Moreover,  the  bill  of  exceptions  came  to  be  only  rarely 
chosen  for  establishing  errors  in  evidence-rulings,  partly  because  of  its  greater 
formality  and  expense,  partly  because  the  extensive  discretion  in  grantina 
new  trials  gave  an  ample  remedy.'  and  partly  because  the  tradition  Mrsisted 
(ever  since  the  statute  of  Edward  I)  that  a  bUl  of  exceptions  involved  in 
some  degree  a  reflection  on  the  trustworthiness  of  the  trial  judge,  as  beina 
incapable  or  unwilUng  to  note  correctly  the  point  of  disputed    But  in  the 
United  States  the  orthodox  practice  feU  extensively  out  of  use     The  bill  of 
exceptions  came  to  be  the  usual  method  of  raising  questions  upon  evidence  _ 
chiefly,  no  doubt,  because  the  English  judicial  custom  of  taking  full  notes  of 
evidence  was  not  kept  up.  except  in  early  times  in  a  few  of  the  older  juris- 
dictions.    The  two  remedies  not  only  ceased  to  be  mutually  exclusive  but 
a  rule  arose  that  a  bill  of  exceptions  must  he  confirmed  Ifterv,ard,hTa 
m.. .»>r  a  n,^  Ma/,  as  a  condition  precedent  to  the  consideration  of  the 
bill  on  appeal.     The  reason  for  this  rule  has  been  thus  stated : 

18S5,  Omn,  J.,  in  Banks  r.  Uoileheaver,  26  W.  V».  274.  "OS-   "  If  «U»,»,  -.^ 
I  owed  to  have  the  ruling  of  the  Court  bdow.  which  Z\;^  pro^rW^ZfftoTi 

I  ZtrTrr.  'f""  "' ""'  ''"'^'  ""•"•  ""«'«'•  '^"hout  L  making  a  motlon^^ 
«  new  tna  ami  Us  be.nj  overruled,  he  never  woald  make  such  motion  lhen.iB  o„U 
ground  for  ,t  was  these  erroneous  ruling,  against  him  during  the  trTal  H^.  iJh"  a  led  to 
make  the  mot.on,  the  appellate  Court  would  hare  to  pre.urae*that  such  ruling,  we  etei,? 
do  a,  to  h,m;  but  >f  he  be  required  to  m-ke  such  motion  before  he  ca"  avalhileW^of 

been  rebutted  by  the  evidence  in  the  case  when  all  certUild.".'^   ^  "^  *"'""» 

new  trial  "should  in  some  way  indicate  when 
;=ti^w'^„""'^  '^'■"  injured  by  the  exclusion") ; 
1883,  Mills  V.  Winter,  94  Ind.  329,  331  (offer 
of  witnesses  to  character,  rejected ;  ruling  sus- 
tained because  "the  party  excepting  should  see 
to  It  that  the  bill  of  exceptions  is  so  made  up  as 
to  show  affiniiatively  that  the  offer  shouM  have 
been  sustained  ") ;  1889,  Kern  v.  Bridwell,  119 

IV^?'  2'/-  ^-  ««*'  "01.  PittsburRh  C.  C 
«  St.  li.  K.  Ca  II.  Martin,  157  id.  216,  61  N  E 
229  (for  direct  exnmiuation)  ;  1902,  Hoover  v. 
Patton,  158  id.  524,  64  N.  E.  10  ;  1903,  Diinn 
r.  State,  —id.  — ,  67  N.  E.  940  (reviewing 
i««  ?7^l  'J^",'-  ^"^'■y  "■  State,  62  Nebr. 
v.'ol^:^\  ?*'  '*9^'  State  V.  Noakes,  70 
y-  *f',?,°  '^•'-  249;  1868,  Dreher  v.  Fitch- 
burg  22  Wis.  675,  680  ;  1903,  Keffer  v.  Slate, 

r  .  4-^-°"r.,r'  ^'  ''"'•  "*•  The  subject  u 
treated  m  Elliott,  General  Practice  (1894),  II, 

For  the  question  whether  in  chancery  admU- 


».ble  evidence,  erroneonsly  rejfcUd  below,  should 
on  appeal  be  contidered,  if  preserved  in  the  record, 
sec  Leavitt  v.  Bartholomew,  —  Nebr.  —  93 
^•.  ^;  856  (1901X  and  authorities  cited. 
m-^,,}?'  ■  "•  llolwrts,  2  Chitty  272  :  1828. 
Tidd's  Practice,  9th  ed..  It,  863.  ' 

•  1838,  Chitty,  General  Practice,  V.  c.  1,  S 1 

*upra)  ;  Bulkeley  v.  But)-r,  2  B.  *  C.  445 

The  opinion  in  the  auove  case  collects  aiid 
examines  the  authorities.  Aeeords  1863.  Pliclps 
V  Mayer,  l.S  How.  U.  S.  160.  Contra:  1863, 
McCoy  V.  Juhen,  15  la.  371,  374. 

Distinguish  the  question  whether  a  motion 
for  a  new  trial  is  needed  where  the  error  alleired 
was  a  ruling  that  the  evidence  <m  a  whole  S-aj 
mauffieient  to  go  to  the  jury;  1869,  Smith  i>  Gil- 
lett.  50  111.  290,  300;  this  i, 'a  complicated 
question,  involving  the  doctrine  dealt  with  poU. 
%  £494. 
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ruling  having  been  made  ^ndJ^^^T^i'T.u'^  *""  ^^  «"<">eou. 
received  an  adverse  verdict  on  "e  law  an^'  5  *^!  '"''P''"*  P""^  having 
on  appeal  then  become,  •  Shall  a  ^^TrnSl  !r?tr'''  ^''^  ^^'  ^"e^tiof 

tiou  because,  although  it  does  n^ZSyin^Tr  '    ^'  "  "  8^"'  q»«- 
evdence,  yet  the  whole  status  oJthe  law  „,  evH    '  "''  **"?'  °'  »»>«  '"''«  of 
of  our  methods  of  doing  justice  i,  i!I  /"'*'"  ''«"  "  the  efficiency 
that  law  of  evidence  shaU  bl  1  ^e  '  i^""^""  "P°°  '^'^  "»»"•     WhS 
.etth.ment  of  particular  c^nt^oZirT  r?''"""'^ '''''^  ^-« 
"self --an  end  so  independnt  of    u;tle  '  I """"  ''  '""^'  '"^  '^«' "^  i" 
^us   be  attained  even  at  the  cost  of  ^usS  "1"°^^"^  *''^'^*°'  *•>'''  ^^ 
whether  it  can  be  conceded  thatan  e^npn         ,     ^''^'"^'  Practically  upon 
a  ground  for  a  new  trial  °"'°"'  "'">«  °^  evidence  is  ipLf^^o 

ortLd^'E^STuf  ^pfa^''  ^  f  ^^^'^^  ^^^^-  ^he  original  .nd 
pece  of  evidence  was  not  .  s ufficienf "  rrr^  "'''"'«^'°"  "  -jec^ion  of  a 
ordenng  a  now  trial,  unless  upoTa  iThe  e  ,7  ''""*«  ''"''"  ^""^  ^^'^^'^t  «nd 
that  the  truth  had  thereby  nof  been  reacheT'^^"''^  "  "^^'"^'^  *<^  *^«  j"d«e« 
1807,  «.  V.  JSa//,  R.  4  R  133    ..  ,^1,  fi, 

»  The  other  ouMtioD,  on  „.p«,l  ,„„       •  ^^"■'   P^^'^^^  Stated  in  Z)o<!  V 

evidence  have  .Ir*„,i„  k...  •"^' ™nwniiiii     cham,.t.rl   i,.j    ..  .    .  ""  ^ 


other  head*,  _„i„tlmtl.      """'"Jered  undeV 

(all  tl/e'indSSXU'rth.''    ^. '*•   ""■  ""^ 
neas  of  the  uain-  „f  d*      ""  «'''J<"i™  of  a  wit- 

oil  (    if  the  evidence  [aa  to 


-  » V.  *u  i^c/e  V. 

-rrii.^'^„e^.-,:t'tted  it  couM  have 
made  any  diffej^n;.  ,•„  ,t  ^?'".  ""'  t«  have 
"•  Treble.  R  4  R  V/'h  "^ir'  "  'S'O.  R- 
there  could  not  at  th  ,  ir^*^'  "'•  '^'""'S'' 
casea  of  feJony   but  nnl^  .      "**  "'"'  '" 

oner,  .til)  the  mn%n.l  "  ^- "  P"^°"  "'  the  ,„is- 
tin-e'a  to  fav„r^the  1,  ,"nr£\"K''"<=rf  '^"«" 
»«ch  as  to  make  iin  1^^  '  •  .°"  ^''*  «»"»«•'  «M 
difference  tS'  he"^  ^?^"='r'  "'"«».  for  tbi, 
"".'--'  a,recUnVth:  ZlZ  M  ""^  '"" 

of  rejection   '•  w^ll  no  t      m"''"'°''/°"""li''K 
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ryfcf.  Such  WM  equally  the  pnctica  in  ChMcery.*  when  brnee  had  been 
oTlSM  ^"^  "  '  ~°""°"  """'*•  ^'  '^^  ^*^  «*"'»  ^  '''•^ecTd; 
In  that  decade  the  Court  of  Exchequer,  in  Cream  v.  2fc.m«.«  announced  a 
rule  wh.ch  m  .p.„t  and  in  later  interpreUtion  .ignified  that  an  ^rr^  o?  rS^nl 
created  p*r  u  for  the  excepting  and  defeated  party  a  right  to  a  new  3 
The  new  Exchequer  rule  wa. .peedily  accepted  in  the  othef ^.^^  ° Tni™; 
•omethmg  more  than  a  generation  it  remained  the  law  of  EngUnd  until  il 
was  reforraeJ  away,  for  civil  cauaea,  in  1875  •  '-•g-oa,  until  it 

The  Exchequer  rule  duly  obtained  recognition  in  the  United  Statea  in  a 

t      Tn..»fc        ttl       ti       ill   %*      •.!  .•.       ..  ^ 


iiriif»i 


•..n,  1  Taunt.  12,  14  ("N^ithfr  will  tht  Conrt 
net  USUI.-  a  venlict  on  •nconnt  of  th*  tUmiHioD 
of  evKlenrc  which  onght  not  to  hara  b«en  re- 
etiv.ll,  |.rovWi-.|  there  tw  mlfioieot  without  it  to 
»uthoru«thi!  fimling  of  the  jury");  1S30  Do* 
».  lyUr,  8  Bing.  6(11  (rule  •xplicitly  iiiproredl ; 
•<>  too,  in  the  he.leral  Supreme  lourl,  for  new 
tiiuNMttiitingui.heJ  from  write  of  error;  1828. 
Story.  J.,  in  M'Unahau  v.  Ine.  Co.,  1  I'et   170 
183  ("In  such  caw,,  the  whole  evidence  ii  e»- 
•mineil  with  niiimte  ere.   and  the  inferene* 
whK'h  a  jury  might  properly  draw  from  it  are 
adopted  by  the  Court  itself;  if  therefore  upon 
the  whole  due  juatioe  haa  been   dono  between 
the   |Mrtie«.    aii.l  the  venliot    ii    aiibstantially 
right,  no  new  tiial  will    be  granted,  although 
there  may  have  been  aome  mi.takea  committed 
at  the  trur ), 

Wrton  11  Ve,.  60  62  ("If  upon  the  whole 
rreooni]  he  i>  eati-fie.!  that  ju-tiee  baa  b««D 
done,  though  he  may  think  that  Mime  evidence 
was  im|.ro|,erly  rejected  at  law,  he  i«  at  lilwrtv 
to  refuse  «  new  trial")  ;  1816,  Bulleu  v.  Michel. 
4  Uow  m,  319.  330:  182d,  Barker  i-.  C 
2  Rum.  7«  j  1838,  L.  C.  O.ttenham,  in  Lorlon 
r.  Kingston,  5  CI.  A  F.  269.  340  ("The  true 
con:.i.ler.tion  alwava  i.  whether  upon  the  whole 
there  ajipears  to  be  «uch  a  cose  a.4  enabica  the 
Judge  in  npiity  witisfactorily  to  administer  the 
equitira  between  the  Mrtiea  without  the  aaaut- 
a^ice  of  another  trial  \     So,  too,  generally  in 

«.»'  ,'*'.*'  ^^"^^  '■  H»f"tt.  1  C.  H.  *  B.  SIS 

832  (nitimating  that  the  only  caw.  where  th« 
errx.r  would  be  ineffective  were  wher«  the  Mme 
fact  was  otberwiM  proved  or  not  disputed  and 
where  a  veHict  in  favor  of  the  defeated  party 
would  have  been  clearly  and  manifestly  ajiinrt 
the  weight  of  evidence  and  certainly  iet  aside 
upon  amdication  to  the  Court  as  an  improper 

r  ;;•    '01  <Alder3on,  B.,  declared  the  rule  to 

ilth  ,h  *''V'°"'*  "."'  "»'  8mnt  a  new  trial  if 
with  the  evidence  rejecte<l  s  verdict  given  for 
the  party  offering  it  would  be  clearly  a^inat  thj 
•  eight  of  evidence,  or  if  without  the  evidence 
received  there  be  enough  to  warrant  «i.  ver^ 
?,"■'  !«»,'•'»»"'«  two  different  tests,  and  citina 
Doe  y.  Tyler  and  Crease.,.  Barrett  without  dhi* 
crimination);  1847,  Doe  ».  Ungfield.lS  id.  4»7 
615  (approving  Crease  v.  Barrett,  fukt,  B.,  .p. 
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t.Z7    1'.*'°";     ""'  "'J""**  »"  improperly 
rejMte.1  bu   auch  a.  was  immaterial  anS  ifaX 

f^««"«  ■""  Iww  prevented  a  nonsuit") 
ana  the  Common  Pleaa  rule  in  Doe  *  Tvler  r^ 

^^'t^lL'nl'  '^"«';,*  r-  T^thlS^T^'lT 

»13.  330  (Denman.  C.  J.  "Aa  this  Court  baa 
ao  lately  on  full  coii.  deration,  and  in  conformity 
with  a  decuion  of  the  Court  of  Exchequer  r.. 
nounced  the  di«retion  which  wu  in  tiat  caa. 
lof  Doe  r.  Tyler]  aierclsed.  we  need  not"  ^ 
our  re»on.  for  holding  that  .  .  .  the  K 
party  has  a  right  to  a  new  trial ") ;  1887.  Col  * 
ndge,  C.  J.,  in  R.  r.  Oil«,n,  L.  B.  18  OB  D 
637  640  ("Until  the  paasing  of  the  J?di«ta« 
Act^  the  rue  was  that  if  any  hit  of  evidenc. 

the  :^i  ?'.»*^?T"''  •''ich  might  hav.aflk"rf 
the  rerdiet,   had  gone  to  the  jury,  the  party 

new  trial    )      8o  alw  in  fanorf,..-  189.1,  Meintt 
».   Hepenstal,  25  Can.  Sup.  160,   162.  V™*/^.' 
ill  •on*''/-  Thomson.    1    Han.  N.  Pr.   2)>.'! 
l\^\*;.^'-^'  ""•  Wilinot,.  Vanwart      7 
676    687    '  "'^^  '*"'•  ^  '■  *""*"•  ^2  iJ- 

nr.mir"'i"A'?'°.'J^"'  ""•  R'llMoftheSu- 
K^«„,'  ?"'".?''•  ""''«]"*  WW  trial  shall 
not  be  granted  on  the  ground  of  misdirectioi.  or 
or  the  wiproper  admission  or  rejection  of  evi- 
ihT.l;i."  •  "';!'".''".''•  opinion  oftbe  Court  to 
Z^l^  •PJ'lication  IS  made  aome  auhaUntial 
wrong  or  niiscarriage  haa  been  thereby  occa- 
aioned  on  the  trial ")  ,  1893.  P«irce  /  Lant- 
downe^  69  L  T.  Kep.  31«.  So  also  in  CWi, 
tan.  Crim.  C«^1892.  |  748  ;  N.  Br.  St.  ISW. 

H  «• .  iVo^  »•  '^•^."''■f  "'  '""rt  1900.  Ord.  87 
K-. «  .  1897.  R.  V.  M  oods,  5  Br.  C.  685.  690  fDo- 
minion  statute  apnlied).  ^ 

M,^/Uf'"''^°a™v  .  ""P"'"/  '*«">  introduced  by 
Mr  (later  Sir)  James  F.  Stephen :  1872,  Indiab 
™""i  A-'t .(Stephen's  ed.)',  J  1«7  ("  The  i^ 
prowr  admission  or  rejection  of  evidence  shall 
not  be  ground  of  itself  for  a  newtrUl  or  rever- 
Z\h.r^  .7'?'°°  '".."/y  ""*•  'ft  shall  appear 
h.t  in^"  '"rf™,"'"'"'' «"'^''  "'•Je'-tion  is  ™i«d 
that,  independently  of  the  evidence  objected  to 

justify  the  decuion,  or  that,  if  the  rejocted  evi. 
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majority  of  juri«Uctioni.    In  iu  most  ..*«.«.  # 
ing  m  the  met  r.dic.1  m«„,r^rth"*   tTatZ'  "\^  *"*  ^^'^  "'''»'•»■ 
end  .0  them«.lv...  the  new  doctrin,  _  wLh  kJ^'  ?'^  °  "''''*'"'«'  '»'"' « 
of  independent  Krowth-wa.  now  «^1 !  ^^^eed  given  .poradic  Hi«„. 

g.ne~Uon.  the  Exchequer  herAo.XlS^?''    ''T'^  '"^^  '"^ 

There  are.  to  be  sure.  Court,  that  .tm  M^  *'*°**  **»•  M<»nd«nce. 
«;.lin«  on  the  orthodoxy  oX,' ^^t^  V^'  "W-'-hioned  notion, 
the  Boa  -worship  of  the  rule,  of  eWdenI' "  a"'!!!"?  *"  ^^  '^'  '^»««  '« 
opinion  is  the  following :  eviaencew    A  model  example  of  .uoh  an 

1808,  Purltr,  J.,  in  Peoa/t  *   «•  , 

tioual  evidence  tendir.g  to  tt^jS  '"«."*  ""'  """  i^dlfr^d  in  Lm^rn^^Hi  ' 
"f  '""conviction;  f„f.  upoatriLrdtr::i  ?h''"'  "JT  "'"-'^  --".  ^-^e^' 
njury  to  tlie  pri.oner.  A.  it  wwlZLn^?^;  '^,'  ""PP*^  •''°'  <»uld  woTk  nrieJ!^ 
t«..t  proof.  tl,.t  the  lu^cuMd  WM^e  SThl  ^'^  '"  ''"'*"°"'  ^f  «»di,put«l  «d  °  mS 
B.tio„  to  «.ume  th.t  the  Jur?  mlcht  ht.  !"";•  "'  '™  •""»"  °«>  4'^r  mor^X 
the  erroneous  .dn,i„io„  o   oTher  ltd  „ldT«.   "^.  *  ''"^  *•""<"  »'  ^«i  W^  t  Sr 


-•ri»^-i-X'-tes 


It  is  the    ri»l,»   JfTl  •"*•  »ubmitted.   .   .  . 

on  Sgil  .wH°Lot  '~"^.»»  •-  M'i 
miiit    be   bv    I«r.l   -.i  1  •  •  •  "•  convict  on 

("AnJ   u^n  the  wLl.  ^.r\*  *>•  "» 

doubt  i/Th.  jUc.  „",u"t,;?:*  1 7  «tti. 

competency  of  tlie  .vi.l.nl  *"  ^".  "  "»• 
jot  .upported  by  V,  of  ?h."'Tf'^*>  » 
have  ei^iuej.  ^e  ?"L  ,1..  .  •J?'°"«'»  "• 
Mt  t»iJe")j   igoi  p'"*  "'•  wrdict  mutt  be 

m.  38  N.'e    707-  WM^'Coth''"*  ".'  "-• 

("xeluding  certain  bonk,  nf  .  ■'^'  '*^-   *'* 

do  not  thinit  thlt  t^h^w  Mconnt :  "  While  I 
any  fact  of  th  1.L  'v.^^'  X"'**  '"I*  ?""•<* 
b«n  proprIy«lmittI5  v..  .1,       "^  •■•''  ">•? 

consequence   of  .n'emEl"*'' , •"  "^P«  ""i 


irrefr««ibIeprUfth.Tth.  rf  ;''T°  ''7  ">.  most 
the  o^enc.  'ch?4ettn.f';f^''.''l'i  «»."'/  «"' 


the  oiren  ;  chX  .TL^i'  f.^f  "•»»°'  »  ««" 
not  juatify  theToUt-r  o  'i'JI?  Uu^lL"'"  '  ", 

>en  forgotten  ^\S:^';«^--i.t'^di.t- 
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.gKri.v«l  by  the  rulin^-n^sla^^MiriT  '"" 
Leadbetter,  1  Oa.  651  658 /"  TK  r-  '*'''"'y- 
not  net  aai.le  a  venliVt '„„       '    """.^^^ourta  will 

«on  of  eviden^^:;1^°^°o"„rhrto"V«  '•'L'"'''* 
jected.  provided  ih-r.  kT*    «  •    "'"  •*"■'  >»- 

|o  .utho^ri„Te  tHn^,'"^^|,'o"'  *"^'"  " 

«.  Co..  185  Mo.  »0,  36  S.  W   214  ;..%,    "•".'• 

r4r.brre^br■r•-^'"="^^^ 

b.  revenwd  bWu«  Zl  ^c„i.  f ""  ""'  "<" 
«ra«  admitted^,  ^.^b'o'"™"'!'^'''','  te.timony 

628  (E.rle,  J..  di«.nu  ^V;^°"^'  '  ^"°^^ 
admitting  certai,r^viden™    t.  '»'"  P"?"**)"  of 

n.i»  th«^n.ot^:f„r:';:w'tria"'.Tr''°  •'■t 

a  caae  «8  this,  where  tl,.  J.-  '.  '°'  "•  '"eh 
n.«nife,t  I  tlduk  r  J  ?^"">K"'"  '»  ''T 
»ry  xineimiLbnertt  «y  he  h  JL^  '■"  "'!"'''=?? 
convicted  on  abundantlvidencf-r  i^?  '*■«»"' 
the  sensible  application  o'th;  '"i  '"'tancea  of 
lowing  case."  19oq  vSnt.  "  i"'*  ""  'he  fol- 
6«,  ?8  n!  E.  93  •  im*c„«^™P'*'  ""^  lU. 

».uai^'„aS:-.rk"i.*!!:/«7ir4.'^'« 
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[Ciup.  II 


«n  .  t^u'i  ^J"?'  ^'^^"O  '^  *^  ^^<l**r  RuU.  What  en  b« 
Mid  on  behalf  of  tb.  EicLoquer  rule  f  Th.  theorie.  tdvanoed  to  ,up!I,rt  i! 
have  been  chiefly  two.  The  fir.t  »  th.  th«»,y  that  a  party  ^.  ZKh 
to  the  judica  observance  of  the  rule,  of  evidence  per  m.  The  aecoS  is  fh. 
theoiy  that  the  judicial  con.ideration  of  tha  weighVof  all  the  et^^el  V.  ! 
mouve  for  «fu.ing  a  new  trial,  would  be  a  ueurjlStion  of  he  ur^.Tu  a"n 
The  whole  doctnue.  no  doubt,  ha.  iu  deepeat  rooU  In  the  inviterate  ond  un"* 
c»n,c.ou.  pro  e«.onnl  in.tinct.  which  grow,  to  venerate  unduHhe  rule, 
hat  form  u.  daiy  mental  pabulum.  But  there  mu.t  at  leaat  l^  wme  o^^" 
Mble  reawn ;  and  theN  two  have  aerved  in  that  capacity : 

183a,  Pari,,  B.,  in  Cr*<u*  r.  BarrttI,  1  C.  M.  *  R.  010.  039-  »T1m  ml.  i.  .i.—  i  ij 

18<5,  Dtetnt.  J.,  in  Piyo  r.  State,  43  Tex.  112-  "Tlie  r.f....I  nf  .1,.  r       .  . 
and  that  it  w..  r.Ued  on  m  ItTriart: t  ZuZl^'  *^""'"'"  '"*'"^'^''  ">  "'"  *''-• 

legal  right  to  have  his  cause  wrongly  decided,  -  for  that  is  what  this  "  ri-^ht  » 
comes  to     He  has  mdeed  a  legal  right  to  a  jury  trial;  and  he  has  a  riS   to 

constitution  and  the  other  by  common  sense  of  justice  becomes  a  paramount 
object.    But  none  can  justify  the  exaltation  of  the  ordinary  rules  ofe^Zce! 
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u«d .  ho.  i„.Li  o,"  rMaTn  pu  t  "'"irr.  ^""k'"  '•^•"^•'--  »- 

Um.  to  th«  block  becauw  tlwv  werr  If  i  ^  """'  ''""«  ''"'"''"«  ^°- 
of  by  thai,  lawful  parZ  1  ZJTcoirl  *  "•''*'-"""'  ''"'=''  ""t^-^ 
the  intrinsic  .b.„rd^,  of  th,  tllo";  0^  X'^h^"  V  "  T"?  "' ^° 
«^r;^/u,n.  h  i«„on...  the  doctrine  and  the  Er^ohh^t  "'Z'"  "*°'^"' 
ho.  alway.  been  under  the  coutml  «,.  i  ^      "'  J"""' "  function.     It 

.Pl^llate  court. ...  The^  t'  .^.  "0^^  "'  i'^  *"''  ^"'^^^  ""'l  ^l- 
«dmi«ibility  of  evidence  doLd,Ti.T  J  "'  *''  '■""  "P""  *»»«='.  the 
demurrer  to  evidence.  The  juZ  rule  wh  .f  ^u""  'u'*"""='-'»  °'  '"^^^  "»  » 
cient  to  go  to  the  jurr.  .ndwhethttr  [•'**•  ^^''^'  ^"'J°"«  "  •"«• 
evidence.     He  ha.  L!J^^rru„  wl Sut  u  '  "  '«"'""  ''^«  *'''R»'»  »' 

upon  a  question  of  new  trkl  be^^^of^    '  /""'=''°"-    *^"'««ver. 

appellate  Court  i,  not  ..ker^  overturn  th?rT  '"""«  ""  "^'d''"'^"'  »»>« 
asked  to  let  the  verdi.t  «tand  and  . .  "^'^'  ""  ^''^  <=""'^'.ry.  it  i. 

Court  decide,  1..  n^  whett\t  j^rl  Crb^eT ""  ''^^  -^"^  "^'^'""^ 
whether,  .ubtracting  or  adding  the  eviLn  -  a  ?'""*  *"  ii^cort^^ct.  but 
.eem,  to  be  identical  with  he  tr^tZ^T'^  "'  ".f '"'"''  ^'"^  ^'"^'^ 
and  i.  entered  upon  merely  a.  a  hel.M  -v  ^  ?  "  *  collateral  question, 
of  the  verdict.  The  "u,;  L"on  ^•tllj.^'-*  ^"'"«'  ^''«  ^^turbance 
m.t  in  confirming  it  TheSat«  of^M  !  f"?  '"  ""'"»  "'"^'^  ^'"^  ^'^'^'li'^t. 
the  purpose  of  overturninatirterdt    h  '^""  '"'"  '""^'-"^"  ^''^ '-  '«' 

with  it.  .0  a.  to  say  that  it  gl  a^I^t  t/  '"".\'""/'''««  ""J  interfere 
evidence;  yet.  for  the  purj^se  of  .Trtin^thT^'^V*''  'Y  "'"'«  '"-»  «' 
unable  to  weigh  a  particuirpiece  0  e^id  "^  ^''^''^'  ^''^^  f""'""'  'o  be 
have  affected  the  same  we^h^of  evidene  ?h'°  "  '°  ""^  ''"''  "^""''^  «»» 
-ec..ofTweedledun?.,^-:-J--;e^ 

ta^  ^^Etlr:;;'Si:fi:^^7- "'e.  ^^«  --''«  -  ^-en- 
one  rule  of  law  to  increase  the  delav  Td  ^l  Tt  ^""^  '•>""  ""^  »">«' 
defiant  criminality  and  opp«,ssion  -Vd  fo  ^."'^.u'''  ""«""''"•  ^"  ^'''^""".g'' 
bling.  Added  to  [his  is  SZZcTL1T\  /"'"*  °'  "''«'""«  S"''^- 
animal  instinct  of  gregarious  h^Lr?»^['^""''^  "P*'"  ''•«  ever-h.rking 
of  criminal  justice  aTTp  etext  ancl  .  "'  "^^''^  ''^'^  ^''«  '»"»«« 
ThatthelawhasgonetoU.eTxtreLsof:t  T^l  "''^  ""^^  '^"^''"'S»- 
-applying  this  ,^le  is  plain  ^oughe  e„t/cf  TT'^-g  ^-^nicali^y 
reports.     Some  of  the  instances  otiiLlJ  ""'  «'^"''  ^^'°''S^  the 

even  in  the  justice  of  a  t^^Tf  I^frl^ ttS;l-;'?3  r it^^^; 


the™  notoJ    and  CO  :w""^!f  ""?  .^.'■"  '"«  •»'' 
109  Al..  600, 19  80.  989  (n,o«  ti..„     A    *''""' 


Prejuditv  Saa  ai«rt.^  .'  "'""'8.'','"'  '""bstantial 
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[Chap.  II 


futility  mark  our  litiKaion      Until  th«  T^'T''  °'  ^^^'^"'''••ality  uud 

Med  to  the  play  of  ra  at  wl  Ut  o    tS  "       !"'^'"'^  *=^'^^  '°  ^  ^'>''"^^ 

;i;:^s:a2^=oi^zrr^^^ 

have  remained  thus  far  without  much  avH  "  btt  t^?  ""' ^•'  "'''"^^^ 
they  must  be  heeded :  '  ^  *""^  *'"  °°™e  when 

Jd"I;vt:rr;^;a;*!;,'i:r4^^^^  '„i^^7'.  «.  W.  Va.  672.  28  S.  E.  8,3:  ■<  If  w 

Was  hnliitiinllir  *^»..r J  / 


wa,  habitually  profane,  wa<  erroneously  allowej 
iL,  '"k  «""'""J"'«'1  l-y  the  prosecution  and 
thouKh  the  matter  waa  held  to  have  "had  So 
reference  whatever  to  the  guilt  or  innocence  of 
the  .  efen.lant  •■  a  new  triaF  wa.  orch-red.  Mlely 
on  this  error);  1897,  Murphy  „.  I5acke7  87 
Mma.  610,  70  N.  W.  799  (nL  tnal  ^lited 
•olcly  because  ufa.innl..  ;„.. .  grantea 


•olely  because  of  the  error ;  later  the  case  «u 

The  Federal  Supreme  Court  has  been  esVeciil/; 
"''°"f  '"  I";»l'.i-.g  the  technical  ruU^.l 
tremea,  notably  m  its  treatment  uf  some  of  th. 

Arte''  y5°  ,'"■'*  ■'"'^««  '•'"''"  "f  trcv^it^';' 


jolely  because  of-..i„«,e' rm,.'™;rr  conlXtLI     t^^f  f^'f 'i    TV"' "'^« "K^^t'Tri:! 
Instrucfon,:    189.    r„..„...  ..    .  ."'?:1  «n     -J„ ^    "veTsed  .n    891.  .^.  ,^^^^^ 


Instruct  ml     isaiT"  ""  ""'"'^""'•"t  ind  an 

&r'new%rir;^'iw.'^'ij»'o„"'  tt  ""^^ ' 
quibble  of  .vi,lencrwS]ISlot:  in^'^haTrh 
whole  evidence  "  warranted  conviction  "VlRny 
Cuter  r.  Skeels,  69  Vt.  164,  8?  At  I  Ls 
(eiKhteen  exceptions ;  a  „«w  trial  granted  sin.nTv 
because  the  n|a  utira  «...nii.l  ,„  i*?.  , ,'_ '"'P  ? 


.gain  i     mrrn'm";  I    2^17  8  'pSVs' 

h^.i^rht-at':^!:-,itw;  S 

toTv-''^  P^J-'J  K"iltv  to  mair  ;,ghtr  .„d 
toseveml  charge,  of  rolberv;    Brow?  plead^ 

third  trial  conviete.1  of  mutjer :  in  short  the 
.pr»lUte  Courts  total  achievement  pi^v«  to 
have  consisted  merely  in  blocking  jE  fo? 
several  years,  and  to  have  h.l~.i  'l™'':!:"'^,'^' 


{_r        .V     , '"""''»"«*  tr  a  granted  sininlv  b...          .v,„u.i,,   „«!  acnievement  proves  to 

because  the  plaiutirs  counsel  in  ln-7«,l,ll.     "^'J  *  I'onsisted   merely  in  blockine  iusti™   f„, 

that  ho  knei  his  clients  to^  of  «^1;'^atT^^  f"«"'  if"'  ""J  to  Lve  heT,^  i'' d  mTnish 

'^^'^^^^^yt^t^^^r^ift^  F'--™T."iut?'tt°.?;.^tre'':^^^^ 
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the  reverwl  of  a  long,  laboriou.  trial  beari;>-  io  us  the  face  of  hamg  be«ii  full  patient 
and  fair.    The  «»p,  of  harmle..  error  ia.  . ;  Ue«e  days,  w.ie..;..  .     Cou^  d"  n'o^nowi 

l^MV  n^  ^*  f  »»d  P'^'-'ly  playing  «>  uui.  ,-,r  ,.„t  a  part.  a=  r  .  to  be  appreciablvT.  fl* 
ental  o    prejudicial  when  the  whole  trial,  ul    iu  all  is  re.,arded.     In  dav.  Jue  by 

SnltteT  T  '""'^r  ''•'™"^  "P  •"""  "*"  •="^-'-  ^  ^  defend  accTed  partU.' 
nfrZl^  .  ?•  i°  """-archjc  power  for  conviction.  a,.d  they  then  aiiswered,  •  (ioLd 
purpose  :  but  .n  hw  country  there  i,  not  the  same  need  of  them,  as  the  dang*;  no^U 
that  the  guilty  w.U  go  free,  and  something  is  necessary  to  protect  the  publKh.^^ 

nanaw  tTn  wTo  U  Tif"  T"^'  ""=  '^"'^'"^  '^  administrrtillVS 
ll\      i    o  1  York  World  recently  stated  that  statistic!  show  that  for  ten  vears 

of  t'e  courta,  and  for  quick  justice  resort  to  lynch  law;  and  further  savs  that  this 
«  attributable  to  the  laxity  and  languor  with  which  the  law  is  enforced  the  q llSt 
rat    ,  rn"",  *"!'"'"=''""=''  °f  "">  '"'"^  (ortre^sius  criminals,  and  causing  thelduS 
ration  of  justice  to  .p,«ar  a  mere  mockery.    Such,  I  observe,  is  now  almost  the  un"  ver- 

If  eXn'riV  ;  •''""•  i  r""  ""'  °^'"'""'  '•'«  «°'«"'"  -"■•dio'^  ot  juries  rendered 
afterfairtrals,  and  approved  by  the  trial  court,  unless  I  could  see  tha  on  the  whole 
case  »methi„g  substantially  wronging  the  prisoner  had  been  done.    I  would  therefore 

'f  ♦^'  "i"-'!'''''  i'  '''?■•  "  ^'P''"'"''  ^-  •5"'"'  '5  Miss.  559,  23  So.  210.  2'8  •   "It 

Tund  fathet?:;™  T'  ""  "*"'• ""',' ."'"  ''PP'"'"^  *'•"""«"  -^  -'  '  helples, Prisoner 
bound  in  the  fetter,  of  K,me  sup,x)sed  hard  and  fast  rule  requiring  it  to  reverse  casea 
where,  first,  erroneous  instructions  have  been  given;  or.  sel.nd,Voi«rTnstructb,, 
have  been  refused;  or.  third,  competent  testimony  has  been  excluded f  or  fou?^1n«^m 
petent  testimony  admitted;  or.  fifth,  improper  argument  ha.  been  aUow  d ,tr'.  S 
the  trial  cour  ha.  erred  in  iu  rulings  on  the  pleadings,  -  on  the  ground  mere  v  thai 
.uch  acuou  o  the  Court,  of  the  one  kind  or  the  othe*  constitute,  e^r  ii'.  Taw  itrlly 
Every  one  of  these  propositions  i.  kid  down  a.  settled  law.  .  .  .  Wi^al  deference  it 
«em.  to  me  that  my  b™thren  have  clearly  confounded  the  primary  functon  of  theTj,? 

l!uZ  T  •'"*'""»»"?  ^'^  "■'  ^''"'^'''''  8"ilty.  if  ~tbfied  beyond  a  4a,onibU 
doubt,  and  the  power  which  this  appellate  tribunal  exercises  in  reviewing  that  fiudi.^ 
of  U.e  jury  When  the  Court  so  reviews  the  finding  of  a  jury  in  a  criminal  case  and 
reverses,  m  U  repeatedly  ha.  done,  on  the  .ole  ground  that  the^WdenTwL  Z^estW 
insufficient  to  warrant  the  verdict  of  guilty,  or  affirm  the  jury",  finding  oTguUt  whenSat 

the  ca«.  as  it  has  also  repeatedly  done,  this  Court  U  not  usurping  the  jury's  primal^ 
funct  on    «,d  passing  originally  upon  the  guilt  or  innocence  of  the  defendanrbut^ 

,^m  fii;r"'rf.  "^  "■"'""*'"*  "PP^'""*  P^^"*-'  »'  ""•"''"g  and  upholding  ^"1" 
.ng  the  finding  of  the  jury,  a.  the  case  made  may  demand,  in  accordance  wfthsiS 
rules  of  law  governing  appellate  jurisdiction.  The  practical  inquii,  is  thrtrueinouirv 
and  toe  practical  rule  must  always  be  .  .  .  that  whe«  substaSjs  cl^h«  S^eXT 
^.d  the  right  result  ha.  been  reached  on  competent  testimony  under  treirwapplicabte 
to  the  case,  and  no  other  reasonable  verdict  could  be  rendered  than  the  onlwhSh  wm 

tTnuri'/h'Trtl'  '^"'^  ""'  '•'"°"-  "^"^  •^ministration  of  just  ^  Ta  p  a^tfct^ 
IZIaJI  "'•""'J  »^  f.'""'«'i««"l  in  •  practical  way,  so  as,  whUe  not  denying  to  any 
defendant  any  .ub.tantial  right  to  which  he  is  entitled  by  the  law  of  the  knd  t!  protect 

(3)  Futurt  of  the  Exchequer  Rule.     What  is  to  be  the  remedy  ?    Unfor- 
tunately. ,t  does  not  aeem  to  be  merely  in  legislation.    The  fetters  of  the 

di«".tfti;r«SrS«%i  ^i^'zx».i-3,t«'s.Wo.-  ^-'"•' 
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statute.  This  has  been  tr  dfj  ( in  va  n  "  Thel  'T'f  '^  '  ^'"P^^ 
beginning,  ample  precedent  akd  t  aditrfor  the  b^ri'^^^^^^  '""'''"^ 
udges  of  the  King's  Bench  and  thTr  \,,       "^'  principle ;  yet  the 

when  they  could  cCtado  del  em^ZcT  Jtr'  °'  °"  °""  ^°"^*^' 
when  legislation  has  sought  to  turn  ti  en  McWh/v,  ^°"^^^^•  ^''  ^^ 
less,  driven  by  this  same  strong  technicd  bsSct  In  L?  "^''-'1'^  "''^"''"^■ 
are  statutes  which  expressly  authorirVf  I^f  any  jurisdictions  there 

be  granted  only  whenTslrrefu  ;  "t     anST'"1 ''''  "  "^"  *"^^  «'-» 
Exchequer  rule.     What  was  fhl  '         ^^'^^  °^J®°*  '^'^  ^^  '^^'ol'sli  tlie 

both  the  earlie  statue  "  and  the  1  tTZTiI  .  '"  ""^^  ^''"^'  ^°'  -"-?'«. 
In  New  Jersey  the  same  Jate  ensued"      O-  n  ^'T^  ""''^  '°*'*^^"''J- 

IN.  y.Bt.  1855,  c.  337  (anew  tr!«l  m..,k.     k«„.,    ...^    ,      „ 

tn^JL^'-  •'• .®'.-  l^?<.May  9,  c.  163  (new  trial  i, 

there  was  a  motive,  in  particular,  whether  t?I 

Jii.„f  •"'*.''"=''"^'l  ''"<J.  •'«<!  said  on    he 

lar«  sSTorn"""  '  "'  i'"'  '»''"«»''»  "h'wed  no 

ceasea  nad  fSOO ;  thu  statement,  liowever  it 
her  direct  examination,  «n<l  not  bfinii  availabl. 
^en  TdV*.'  ""^""'in-tion  wheV.he  had 
l»en  made  the  examiner's  own  witness  w». 
therefore  inadmiasible,  and  hence  IhlJe^;,"" 
evidence  to  show  that  he  had  money,  eicentthi^ 

»^;:Je:'wJ5:;^rdS 

lAVyeSj'  "t?.'nv'  ""o  J".Ifin..ni 
as  shall  n»  »»^v"  ■  •      .  *?y  •'"'■  '"""ept  such 


„  ,^-  T-.?'-  ""■  <=•  337  (a  new  trial  may  be 
grafted  If  the  ar:,ellate  court  is  ^.tisfied^fhat 
the  verd:ct  against  the  prisoner  was  .™inst  the 
weight  of  evidence  or  gainst  law.  or^haV  ius! 

x-eopie,  16  ^.  Y.  507  (new  trial  granted  for  an 
e^oneous  ruling  on  character-evidence,  mere*? 
because  it  w»,"  calculaM  to  mislead    be  jurj 

coive  ),  1873,  Stokes  v.  People,  63  N.  Y  174 
(the  deceased's  threats  commun  cated  weri  ad- 
mitted, but  some  threats  uncommunicatedwere 
erroneously  rejected  j  .  new  trial  was  cranio 
although  the  admission  of  the  exdudS  fvTde^i 

Threes  3,  "•  *''^  *"  *''  '"""^'  »' 
...^♦?*".i!°"  "''''•  «<"n«thing  waa  achieved  • 
and  then  the  P"ctce  fell  back  into  the  old  m ': 
?.y-  V-  t"--  p.  1881,  S  642  (the  Court  shal 
'■give  judRment  without  regard  to  techni« 
l"°"  »;  ''«f'-^t».  or  to  exceptSi,  which  do  „"t 

ficient ly  supported  by  competent  evXnce  that 
conviction  shall  atand  ")  ,  I897  p^e  «  fw 
roy.  153  N.  Y.  174. 185.  47  n/e.  zTs  (pr^eS-' 
143  N.  Y.  661,  47  N.  E.  889  (same)"  18?7 

1";^.  ^!:t;  th;  ;eK?:j„t^  pi'ci"p?e'tii: 

to,  presents  an  error  requiring  a  revereal     C 

th:tpr?oui"^.'?h"'i;^;'&^'^^^ 

before  it,  would  stm  come  te  nti      **  ""^'T 

offered  bv  him  .l,.ii  i  •  "?  "*"'  '"iJence 

to  t^  i«Jv"T    Thl~    '"'"''^  ""'  submitted 
w  we  juiy   ).    There  are  occuional  tigna  of  a 


to  the  defendant ,  prejudice  appearing  on  tb;  rec^ 
"  .l,i.*,.-  °'  *!""''  *   amended  by  addinc  • 

cal^  therLT?  "'!.""»''l7«tion  ofiihe  whole' 
ri^ta  of  Z  d.f  "i'l^l,*'"'  the  substantial 
therebv'V  iJn  w'''.'l'  ?*?  ***°  prejudiced 
839,  643  (dealing  with  the  trial  Court'a  erron* 

couidTaTe'  rec^  v:^'  o^'h^vtr  ^''V';  r 

Ker^giii'tv"  ^'4V«  veniieVnit  t?, 
^^the  record  .ffinnaUvely  .bow.  th.t\h,"e„i' 
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within,  and  professional  pressure  f"  m  wUho^       f^°T\  ""f '"'='  ^'""^ 

in  litigious  tactics  has  passed  awfyT„  It  ^^f  "f  «  P«"y  straugems 
occur 'annually  not  more  than  fiTe  rulinlVlo  ^^°'V^•^'"''°°^•  ^^"«  '»»' 
more  than  five' hundred  in  the  re^^tS  ^^^^^^^^^^ 

community  almost  half  as  nonnlnn.  .=  „      !  .  States,  — and  that  in  a 

The  reformatory  1  dsktLnTE^^^^^^^^^  "'  "'°''  '^'''  *"'*=«  ^^  ""sious. 

Procedure  Act^of  S52  and  culmTnatin^rtr^?"'^  "^^'^  ^'^^  ^"'^'""'^  ^^ 
the  Rules  of  Court  of  1883  seertoZe  i  '  ^  T""  ^''  °^  ^^^^  ^"^ 
fessional  revolution  and  to  have^?„„%  7  ^  "^  ^?"^  "P°°  "^  P'°f°"°<l  P'o 
change  of  spirr    The  same  thW^  m'  ""''"'^  "  ''^^"««  °^  '">««  bJt  a 

tribudng  condi  ons  to  8u"h  a    hi   '"''  /V""""^  "''    ^°  -^""^^  ^^^^  °°'^- 

""Stlri'^^'-^^^^^^^^ 

of  a  trnditionjnher  ted  f^r  Jspi'i  of^^^^^^^^^^^^  ",  ^"' ^'^  •=°''''°--« 
dominated  the  administration  o  B  ilh  uSxce  B^^i^r^r''?  "'^'=' 
fied.  instead  of  lessened  by  the  soirit  nf  «fr!f  .  ^  ^^'  ^""^  ^^'"^"^i" 
persistence  which  drive  the  bar  o  If .r^  '""""^'^  ^"'^  unrestrained 
extreme  of  technica  hy  The  kl  IS  '^  '"  ''l^'  '^"'  °°°^^«'«  *°  ^^^^ 
of  '•  a  mere  automat    %rIfmSeatSdTJ^  ''^  P°«'''°° 

deliberative  assembly.  ;ith  n^g  rater  Jowers^l'tLrf '"'  °"^"'  "'  ' 

.ate^y  warning  Of  o^Sttr-r^'S;-^^^^^^ 

1852,  iViiJei,  J.,  in  Cook  7.  Stale  11  Gn  B1  Kr.  11  t*  •  *  1.  . 
reform,  that  the  Judges  will  beVo  .tricUv  it  I  .  ','  ***  ^  ^""•''  '"  *•>«««  ''•T'  "f 
healthful  action.  I  hfve  but  lit  le  tfit  ludtM  *°  ^°'"'.  "''.P'""  °'  vigorous  and 
itself,  a,  to  endanger  any  of  thrpowerofohi!^!'  T"  .'"  ?'"''^''  ^^  "Sgrandi^ing 
endanger  the  life  f„d  liLty  of  Z:^i^l:tltT:T.  jtlVr"""""*'  °'  '^ 
functions.  The  danger  rather  to  be  dreaded  is  mat  It  It  1  7  the.r  appropriate 
thus  stripping  the  Courts  of  popular  reverence  Ind  !nln*^-l  r  ff '  """  "^  '"^aw,and 
the  power  and  sanctity  of  the  law  " ».  '  '""^  "'"•••"'•tmg  the  popular  estimate  of 


S"??'/'"?!"'  *"   not  'prejudicial'  to   the 
'och^,  J.,  in  State  ».  Ford,  37  U.  An. 


defendant  '*). 

5,  h 


"  1885 
443,  461. 

.Wl??}I!  ^'^T'"*  ."^'^  illu'tratM  the  way  in 
which  this  hM  Iwcn  broHRht  about  partly  by  th. 

th^^denc.  that  .11  th.  incn^!„^.7„g"e?rc'r- 
«»nc«»  .  .  .  Pear,  ,  rMuwnable  douBt],  then 
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Jh«« ?."'''  ^^°".  ''*'^''=*  ""^I'lit  him";  the 

a^.  f?  y  **"?  '^*'^"'"^«  »«  '"'f«'r;  but  the  Sn. 
preine  Court  rejected  this  claim  in  the  fo  Inwii?* 
Z^Zk"\'rV.''f*  "'«  intention  7 '^f 
.MiJ^.  ,1  '•  '^'»'"''t  judges  of  the  state  should 

ct.^  ^?h  T°"  **"?"'.'  "  """>  "«»  o-  trial 
cnarged  with  the  commission  of  a  crime  ■  nor 

fr.  it«  ;t  "'[♦^.'""i.pi'ce  th.  di,?ric"  iid^' 

if  th.m  »■■'"''*' u"  "="■"'"«'  trials,  nor  ma^ 
of  them  mere  machines  to  repeat  certain  genera! 


f  21 
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[Chap.  II 


*^    H 


Secondly,  the  maudlin  sentimentality  of  judges  in  criminal  case.  m„«t 
cease.    Reverence  for  the  Constitution  is  one  thing,  and  r«sp2n^rlt 
stantml  fa.me«,  of  procedu«  is  commendable;  but  fhe  exaltaUrof  tech„^ 
cahhes  of  every  sort  merely  because  they  a,^  raised  on  behalf  of  an  abused 
person  is  a  different  and  a  reprehensible  thing.    There  seems  to  L  o 
stant  neglect  of  the  pitiful  cause  of  the  inJured^viclTranTtTe  tlM    C 
of  law  and  order.    All  the  sentiment  is  thrown  to  weight  the  scales  for  the 
cnminal-that  is.  not  for  the  mere  accused,  who  may  be  assumed  Lnocent 
but  for  the  man  who  upon  the  record  plainly  appears  to  be  the  villaT  that 
the  j„^  have  pronounced  him  to  be.    We  have  lo^  since  passed     epeS 

iZ17         ^"^^"  ^'  ^'''''^  out) »«  when  it  is  possible  to  punirat 
mnocent  man;  we  are  now  struggling  with  the  problem  whether  itanv 
longer  possible  to  punish  the  guilty"    The  dignity,  the  truth  and     le  lof^^ 
inspiration  of  great  constitutional  principles  ai^  frittered  away  and  degrad  d 
cTi.  .  Vy°T  ^"''^'''^^  fundamental  ideals  of  political  liberty  have 

with  in  criminal  cases,  any  more  than  in  any  other-  or  that  it  I  ?L 
ness  of  Courts  to  be  astute  in  the  discovery'^of  techni  Id^  „Uiet  in  2 
pun^hment  of  parties  for  their  criminal  conduct"  Yet  thrseem  to  make 
It  their  business.  A  false  sentiment  misapplies  their  enerLsTiis  T^ 
eTi "f  T  -7','  '^"^ °' governmental  oppression  h'S  awa^ •  S 
epoch  of  individuahstic  anarchy  has  taken  its  place.  TheVmustTeam  the 
esson  of  transferring  the  emphasis  of  their  sympathies. -rLsson  J™ 
judLT;:  '°  '''"  '^  *'^  ^°'"'  ''  ''''"  °^  felloUemberof  th" 

1805  Smith,  B.,  on  the  trial  of  Mr.  Justice  Johnson,  in  29  How   St   Tr   I'M .  »tk 

constitution."  '"'""hshment  of  good  government,  of  our  liberties,  and  of  the 

1873,  McCoy,  J.,  in  Eberhart  y.  Slate,  47  Ga  698  Bin .  i.  w»  i,         i. 


propositions  of  law  in  their  instructions. "  What 
was  needed,  howerer,  was  a  stem  rebuke,  which 
should  fittingly  condemn  the  nn^mpnlous  il. 
kusness  of  counsel  capble  of  obstracting  the 
course  of  justice  by  sneh  impudent  quibblei) 
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much  ot  tiiii  merev.    It  is  not  tru«  m«n..     t*      i    i    CZ  "' '""""y-     "  •  nave  had  too 
in.i.t  upon  me«y  to  locirty  upSL  tu^7^  ,u*  ""'^  '~'"  '^  ""'  «"•»'''•'•    «»*  we  mart 

b.v.«ap«ith,fn,iUof  itinth^^reitJ;;,!'-'^^^  «d  we 

rules  of  evidence  are  not  arbitrary.    Thev  are  noHntL       i  •     ^® 

The,  h.ve .  righ. « .:d,.,u  jk  .z  ^r.  .;ri".„r.:T''j* 

vivai  Of  rules  which  had  arisen  m  a  former  epoch  and  had  ceased  to  correspond 
to  the  new  commercial  and  moral  conditions,  _  such  as  the  rut  ?r»H  T 
witnesses  and  the  rule  for  disqualification  by  inte  est  But  tha  .b? T"^ 
gamed,  in  great  extent,  the  character  of  ins^rumente  of  ouibbH!  I  " 
and  injustice,  is  due  to  other  and  extrinsic  circumstances  'and  Sy  toTe 
law  of  new  trials  Like  a  false  and  artificial  incubus  -  thLt  spirit  ot  i  L^^ 
which  visits  and  consorts  with  one  against  his  will  Z  W  /  .  . 
has  associated  its  «proach  with  the'Tw  „   eWde^^e     B„T  Lr,^    .".'^ 

s'theriTs^LTr''  rv''^^''  °^  ^^^-  ofitncf"  r 

;  d4°thtr?  '""''  ''^'''  "^''>°"*  *^«  '-'-^  Protection%?tt  2;S 


Ill 
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INTRODUCTORY: 

GSNEIUL  THEOaV   OF  BELEVANCV. 


1.  Kinds  of  ErldantUry  Faeti. 

D  *i'"*i.  9'«"'fic»''on  of  Evidrati»nr  F«ctt : 
Real  Evidence,  or  Autoptio  Profereace,  dU- 
cnniinated.  ' 

J  25.   Di.tinction  between  Circnmstantial  and 
Testimonial  Kvidenee. 
S  ::..   Relatire  Value  of  the  two  Claaaea. 

2.  General  Coneldarationa  affeotln> 
Relevancy. 

S  27.  (1)  rractical  Neceasitie*  of  Lcml  Con- 
troverny  iii  general.  ' 

S  28.  (2)  Judge  und  Jury  m  a  Tribunal :  Rel- 
th^e"v^lue  ''"''"8"'*''*''  ^^'^  Minimum  Proba- 


dUtingniihed 


I  29.  Same:    RelerancT, 
from  Weight  or  Proof. 

3,  Modaa  of  Inference  and  Types  of 
Argument. 

I  SO.   Form  of  Argument  U  Inductive 
ment       ^"^^""^  RequiremeuU  of  the  Aign- 

§  32.  Same :  (1)  with  reference  to  the  Pro- 
ponent  of  Evidence. 

xt/i^'i  ?*?"■   Occaaional  Buliordinate  teste : 
Method  of  Agreement  and  Meth.«l  of  DilTerence 

neJt  ■  ''*'  *'      "f«'*''='  to  tlie  Oppo- 

I  35.   Same  :  Occasional  subordinate  forms. 
i  38.  Summary. 


1.   Xlnda  of  BvidenUary  Pacta. 
§  24.    aaaalfloatlon  of  Evidentiary  Pact*     There  are  fwn  nn...»,i  j 

tW,  KcoTding  „  th.  basis  ol  i,te™<.  i,  (,)  ib,  „,„"".,  "tl' 
l»mg  x.  to  tb,  c^dslenca  „f  tb,  tbing  i„  i.,„e,  „,   b)  Lr.,h»  hi  .bZ! 

wed  "real  evulence"  to  mean  the  InfeVence;     "       '      ^• 
nom  a  m;  this  of  coarse  is  a  different  usage. 
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dence  w  present  to  the  Mnse7  of  thl  ??k  S  ".  *•""  ''°"'=«  °'  ^^^  «^i- 
toptic  Proference^tLTodTl/fl^^^^^^  A  preferable  tem  is  A,- 
quality  to  that  which  LiaZfnlinL^'^  °'  ^.""''"""^  '°  «"'^«"^'»1 
With  reference  to  this  mode  of  '^^^^  °"  ''"  *''"  '"^^  '*>'°S  ''"'«"• 

vancy  arises.  J^  ^^  "^Su  '  'i^e^Kr''"  T  *^""''°"  °'  '^'«- 
logical  process  is  employed^Ton  y  «.  act  of  sfnlT  °'  T^'"  '''""•  ^^ 
apprehension  of  the  eii8t«„o«  L  'ensible  apprehension  occurs, — 

Edging  a  kni?eiliurUsL«-T''''''*°°'  °'  ^''^  '^^S  as  alleged. 

existence  of  the  knife  and  i.  in   li  ""''''  *  conviction  of  the 

yet  it  is  not  giving  evidence  in^^^^^^^^  '"''"'  °^  P'"^"'^'"^  persuasion. 

form  a  procei  of^nfSSS «  Jd  it Thl  ''  "  "''"«  ^'^  '"'''''  *°  P«'' 
relevancy*    There  is  h7,L?  ,^    therefore  gives  rise  to  no  questionrof 

falsity  ofVderS  J^pllf'^"^'*'"  '^^  -•^-'-  "  to  tie  truth  or 

proltntatf:l:"y"twitLtrse'^l"°  'r^^  ''^  ^^i-'  °^  -toptic 
to  jury  views  of  Id  the  pL^L  r  - ''  ''''"'"°"-  ^"  ^'^'^'^"'^ 
and  the  exhibition  ofVrsonffS  l'"°"''^'«f  r^^'^d  with  a  crime, 
usual  instance  of  it^  eSp  ZenT  S^^^^^^^  °^  '^""""'^"'^  "  *^«  '"-t 

tial  only  as  being  the  asseSof  il  Jrtr  verwh:;*?^"''"^^''^^"- 
and  allowable  to  prove  the  terms  of  Z  !^!  "  becomes  desirable 

becomes  in  itself  a  proposkiontTi,oJ  .f  °"  ^'••'•''•^'"  ^'^  «*«tence 

Autoptic  Preference  yet  the^rv  I  7^"^  "^  ""'«  ^^^h  reference  to 
ing  it  employmenT/nd  Xu'g  t  tng^s  ^^Ttese^  T  '  ''Y  ''• 
examined  under  that  subject  (;.o/§Ul57  1168/11  '"7  '"'''  "' 

vancy  is  not  involved  in  autoptic  pVo/ereL't  th^raT'  ''"k^'  "'^ 
nections  certain  questions  of  relevancv  wWK  ^  ^  *  "*  ""^^^^  '=°°- 
employed.  Some  of  the^e  are  Ta)  Whether  it"''"""'^''"''  '^^«'»  ^'  " 
voice,  features  and  other  ontwlS    ^''^ther  it  is  permissible  to  infer  from 

question  of  th^  refevt!  rhe''fo?mT.°^S;lrlr  ''  ^ 

ances  are  the  only  things  autoptical!™  nted^iV  Whir''"'^ '^^^^^ 
infer  the  race  of  a  person  from  his  skiJl^or  or  hi:,  i  ^-  '  *  ^"^  "^"^ 

nity  from  resemblaTce.  and  the  Kke    t^se  a.^^  1  ''"'''  °'  ""^  ^"*^'  P-^ter- 
.      u  lae  iiKe,  these  again  are  questions  .i  relevancy. 


tJil^'  propriety  of  thew  wrion.  term.  i. 

the  fact  of  lU  •enie-perception  u  a  Um.  of  inf« 
whichcannot  be  accepted  in  tlie law  of  erid.^ 
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rtV."„VfuirVnti:st ""  "'*  "■"*• "  '"""•• 

ion™  rf^„"^f*   *''*  '"'"'''  ""'Kht   become  the 
iource  of  «n  inference,  e.  g.  as  to  the  nature  of  a 
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for  the  real  qnestion  is  whether  we  have  a  right  to  assume  the  physiological 
generalization  that  a  peculiarity  of  features  is  any  indication  of  race  or  of 
relationship ;  (e)  Whether  models,  photographs,  etc.,  may  be  exhibited ;  this 
involves  usually  the  inquiry  whether  they  are  substantially  correct  reproduc- 
tions of  the  original,  am*  ooncerns  the  principle  of  testimonial  trustworthi- 
ness. Still  further,  certain  of  the  auxiliary  rules  and  the  rules  of  privilege 
may  be  involved ;  for  example,  (d)  Whether  an  accused  person  or  a  plaintifif 
in  a  suit  for  bodily  injuries  may  be  compelled  to  exhibit  his  person  or  submit 
to  tests ;  («)  Whether  the  exhibition  of  certain  things  should  be  forbidden 
when  it  involves  indecencies  or  the  likelihood  of  unduly  exciting  prejudice ; 
(/)  Whether  at  a  jury's  view  the  hearsay  rule  has  been  violated  by  the  recep-' 
tion  of  unsworn  testimony.  These  are  some  of  the  instances  in  which  autop- 
tic  proference  is  employed,  and  yet  the  rule  involved  is  but  an  insUnce  of 
some  general  principle  belonging  in  another  place.* 

§  25.  DUtiaotloii  batwMii  CtronmsUntlal  and  Tasttmonlal  Brldenee.  Aside 
from  Autoptic  Proference,  then,  all  evidence  must  involve  an  in/ererue  from 
tome  Fact  to  the  Proposition  to  be  proved.  The  kinds  of  inferences,  with 
regard  to  the  material  taken  as  their  subject,  fall  naturally  into  two  great 
classes ;  or.  rather,  a  single  special  class  of  evidentiary  facts  separates  itself 
from  the  mass  and  calls  for  a  distinct  treatment,  attended  as  it  is  with 
uniform  and  peculiar  qualities  affecting  its  probative  features.  A  separate 
treatment  is  inevitably  demanded  by  these  qualities,  long  recognized  in 
experience  and  acknowledged  by  jurists.  This  special  class  of  facts  is  the 
assertions  of  human  beings  regarded  as  the  basis  of  inference  to  the  proposi- 
tions asserted  by  them.  This  may  be  called  Testimonial  Evidence;"  Direct 
Evidence  is  an  alternative  term  sanctioned  by  usage,  though  not  so  saUsfao- 
tory  in  theory.  All  remaining  facts  form  a  class  known  as  Circumstantial 
Evidence.     The  distinction  has  been  thus  stated : 

1824,  Mr.  Tk«ma,  Starkie,  Evidence,  1, 13:  "Where  knowledge  cannot  be  acquired  by 
mean,  of  actual  and  penwnal  observation,  there  are  but  two  modes  by  which  the  exis^ 
ence  of  a  bygone  fact  can  be  ascertained:  1st,  By  information  derived  either  immediately 
or  mediately  from  those  who  had  actnal  knowledge  of  the  fact;  or,  2dly,  by  means  of 
inferences  or  conclusions  drawn  from  other  facU  connected  with  the  principal  fact  which 
can  be  snfficienUy  established.  In  the  tni  ca«s,  the  inference  is  founded  on  a  principle 
of  faith  in  human  veracity  sanctioned  by  experience.  In  the  second,  the  conclusion  ia 
one  derived  by  the  aids  of  experience  and  reason  from  the  connection  between  the  facU 
which  are  known  and  that  which  is  unknown.    In  each  case  the  inference  U  made  by 


•  These  various  principles  ire  considered  in 
detail,  poU,  SS  llSI-1168. 

'The  word  "evidence"  was  until  the  middle 
of  the  17008  used  distinctively  of  testimonial 
evidence,  —  circumstantial  evidence  being  either 
not  n-ckoned  with  or  else  conceived  of  under  the 
term  "  preaumptions ";  hence,  in  the  triala  of 
that  penod  "an  evidence"  ia  used  to  mean  "« 
witneaa":  1628,  Coke  upon  Littleton,  282,  *.- 
(  Evidence,  evidential  This  word  in  legall  un- 
derstanding doth  not  only  eontaine  matter  of 
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record,  .  .  .  and  writings  under  seale,  .  .  .  and 
other  writings  without  seale,  .  .  .  which  are 
called  evidences,  inUrumenta ;  but  in  a  larger 
sense  it  containeth  also  talimmia,  the  testi- 
niony  of  witneasea,  and  other  proofea  to  be  pro. 
duced  and  given  to  a  jniy  for  the  6nding  of  any 
Msue  betweene  the  parties.  And  it  U  called  evi- 
dence, 'uecanse  thereby  the  point  in  issue  ia  to 
be  made  evident  to  the  jury");  1748,  Lord 
Lovat's  Trial,  18  How.  St.  Tr.  798  ;  1764,  Can- 
ning's Trial,  1»  id.  478,  488,  S14,  S80. 
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^,!i  O^"^  •«P«ri.«»  ot  th.  oonn«,Uon  between  th.  known  ud  (he  di.pnUd  fact. 
IS7A  »lry.  ^•.  .SM;iA«n,  IiidiM  Erideuce  Act,  88  ■  "It  wiU  b*  fnnnH  «~.„  „      ■ 

1878,  aUpm,  C  J.,  in  Stale  r.  Carter,  I  Hoiut  Cr.  C    40^  410    ..  a.  .  -  «       m 

we  speak  of  a  l^t  a,  esublished  by  ciroun«t.ntwT»"den  J  w«  ml^^  ♦  ?J  ""^  '''*'' 
of  it  U  fairly  and  raaeouabiy  to  be  LurrJl^l::'^^:;;^::^^*^'^^^^''^'''^ 

fr„!?th'f "'"'  ^T  °'.'^"  d"ti°ction  and  the  peculiar  results  which  follow 
from  the  segregation  of  assertive  or  Testimonial  Evidence  will  be  exam  „  J 
under  that  topic  (post,  §  475).  It  is  here  necessary  merely  to  caUatLation 
to  t^e  existence  of  the  distinction  and  to  the  general  nature'and  Umrof  he 
class  first  to  be  considered  -  Circumstantial  Evidence.  The  term  "circum 
stanual"  »  unfortunately  but  inevitably  fixed  upon  U8.«  It  mustlffiXe" 
to  take  note  that  thui  class  embraces  all  offered  evidentiary  facts  not  bS 

"fetrThTd  "!;;?,  *''  ^"*\°'  *'"  "^^^^^  asserted  IsdesUT  to  bf 
inferred.     The  doubtful  instances  lying  on  the  line  between  the  two  classed 

may_be  examined  m  connection  with  the  assertive  or  testimonial  cirj^o.^ 

In  the  grouping  of  Circumstantial  Evidence,  difficulty  has  arisen  from  nnf 
keepmgin  mind  that  most  circumstantial  evidentiary  LtTZtuUmately 

lTJm^"'"''^r.''  ^~P-^*-"*  '"'d  be  proved  by  testlon  S^vt 
dence,  and  also  from  confining  the  latter  term  to  assertions  of  some  mdn  fact 
m  issue.    For  example,  the  finding  of  a  bloody  knife  upon  the  ac^u3  a  Lr 


.  •  Tti*.  "  will  be  Men,  ii  too  narrow ;  for  tke 
tnbanil  may  learn  the  fact  of  iti  own  knowl- 
edfff,  aa  by  a  jury'a  view  or  by  judicUl  notice. 

•  An  earher  term  for  tbti  claw  waa  "  pre- 
•nmptive  evidence."    Ths  diatinctiou   between 

presHinphou  in  the  leuse  of  a  mere  cir.nin. 
•tintial  inference  and  in  the  aenae  of  a  rule  of 
procedure  affecting  the  duty  of  proof  is  dealt  with 
elsewhere  under  Preeumptions  (pott,  (  2490) 
It  may  be  noted  here  ttat  the  term  U  ofte^ 
met  with  m  the  sense  of  "  inference,"  aa  applied 
to  the  probative  valne  of  ordinary  circnmatantial 
evidence,  and  as  distinguishing  it  from  testi- 
raonial  evident  :  1810,  Boyle,  C.  J.,  in  Davi. 
V.  Curry,   2  Bibb  238  ("Evidence,  whether 
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wntten  or  oral,  U  either  positive  or  presumn- 
tive  Positive  evidence  is  the  direct  proof  ot 
the  fact  or  point  in  issue  ;  presumptive  Evidence 
consults  in  the  proof  of  some  other  fact  or  f«cS 
™J?  ""l"';  the  point  in  issue  may  be  inferred  ") ; 

Cr  r  lHW-Z/.'-uru^'*'*,''-  ^"«rter,  1  Houst. 
Or.  C.  402,  411  ( "  When  the  exUtence  of  the 
pnncinal  facts  is  deduced  inferentially  by  a  pro- 
cess  of  sound  reasoning  from  facta  or  circumatan- 
cea  proved  and  established  in  the  case  it  ia 
termed  presumptive  evidence  "  j  and  he  later 
ertdence^')""     «'«="'"»t«'ti»l  or  presumptive 

-.1*  *^°P*!ii*  '''"''"<'*'<">  Iwtween  a  Proposition 
and  an  Evidentiary  Fact,  see  anU,  J  2. 
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•  wcret  killing  if  a  dxcnmatanoe  from  which  an  important  inference  may  be 
drawn  ;  yet  this  fact  of  the  finH'ng  muat  be  proved  bj  tome  peraon't  aiser- 
tiun ;  here  the  tpecial  rules  of  asaertive  or  testimonial  evidence  must  be 
applied  in  receiving  the  assertion,  and  the  ordinary  rules  of  circumstantial 
relevancy  in  receiving  the  fact  of  finding,  assuming  it  as  proved  by  the 
assertion.  But  this  mixture  of  both  kinds  is  not  necessary  and  inevitable. 
At  one  extreme,  as  in  a  jury's  view  of  a  corpse  or  in  a  matter  of  judicial 
notice,  we  may  have  a  circumstance  given  us  as  the  basis  of  inference  with- 
out the  intervention  of  an  assertion.  At  the  other  extreme  we  may  have 
assertions,  as  of  the  signing  of  a  deed  or  of  the  perceived  felonious  abstrac- 
tion of  a  banknote,  directly  positing  the  main  proposition  of  the  pleadings, 
and  needing  no  intervening  inference,  except  from  the  fact  of  the  assertion. 
But  between  these  extremes  lies  the  mass  of  ordinary  evidence,  for  which  at 
least  two  distinct  steps  of  inference  are  required,  —  the  inference  from  the 
fact  of  an  assertion  to  the  matter  asserted,  and  then  the  inference  from  the 
matter  asserted  to  another  matter.  Moreover,  just  as  we  may  need  even  two 
or  three  inferences  of  the  latter  sort  before  reaching  a  main  |  reposition  of 
the  pleadings,  so  (as  in  using  hear.rj')  we  may  often  need  to  use  two  infer- 
ences from  assertions,  —  first  from  ono  assertion  on  the  stand  to  the  fact  of 
the  making  of  the  extra-judicial  assertion,  and  then  from  the  latter  to  the 
truth  of  the  matter  asserted  by  it. 

Now,  so  far  as  the  principles  of  relevancy  are  concerned,  it  is  apparent  that 
it  does  not  matter  how  we  have  come  to  our  knowledge  of  these  so-called 
"circumstances,"  i.e.  things  not  assertions,  —  whether  we  get  at  them 
through  Iv-lieving  assertions,  or  otherwise  ;  what  matten  is  the  nature  of  the 
particular  evidentiary  fact  in  hand,  whether  it  is  assertive  or  circumstantial. 
In  dealing  with  the  probative  value  of  the  cirourastantial  class,  we  arj  to 
take  the  alleged  circumstantial  (or  non-assertive)  fact  as  assnmedly  proved, 
and  then  determine  its  relevancy.  It  is  immaterial  whether  it  has  itself  to 
bo  proved  by  testimony  (as  ordinarily)  or  by  the  tribunal's  use  of  its  own 
senses  or  existing  knowledge  (as  occasionally). 

§  26.  Ralativa  Value  of  tba  two  Classea.  The  rules  of  admissibility  have 
nothing  to  say  concerning  the  weight  of  evidence  when  once  admitted.  The 
relative  weight  of  circumstantial  and  testimonial  evidence,  therefore,  does  not 
present  itself  in  this  place.  Indeed,  it  can  be  said  that  there  are  no  rules, 
in  our  system  of  evidence,  prescribing  for  the  jury  the  precise  effect  of  any 
general  or  special  class  of  evidence.*  But  the  question  has  long  been  dis- 
cussed, within  and  without  the  profession,  whether  circumstantial  or  testi- 
monial evidence  is  relatively  the  more  persuasive ;  and,  rather  to  eradicate 
possible  a  priori  misconceptions  than  to  declare  any  positive  rule  of  law,  the 
judicial  utterances  have  often  dealt  with  this  question : 

1838,  Mr.  William  WHl$,  Circumstantial  Evidence,  28 :  "  The  best  writers,  ancient  and 
modern,  on  the  subject  of  evidence,  liave  concurred  in  treating  circomatantial  as  inferior 

*  For  a  syrtematic  and  detailed  rarrey  of  the  Bentham'a  Rationale  of  Judicial  Evidence,  b. 
conaiderationi  affecting  weight  of  tettimony,  m«     IX,  pt  VI,  c.  Z  (Bowring*!  ed.  toL  YII,  p.  fiesv 
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|n  co^noy  Md  tffeet  to  diiwt  .ridcnM!  •  ()onelu.ion  which  tMini  to  follow  MCMMrilr 
fo«  b.  wry  ...tu«  of  th.  dlff,r.ni  kind  of  .»id.uo...    But  lungu.6.  0(^1^2 

"  It  hw  been  wid  tl.»t '  eireniMtancM  ar.  inflasibi*  proofi ;  th*t  witaeMM  mar  b«  mii. 
t.k.n  o;  corrupt*!  but  thing,  c.n  b.  n.ither.'.    'dc.n,.Lc^'  MyTTJ^y^.^nni 

niwlTenion.    Tho  '  eircomitance*  •  art  auuiiMd  to  bo  in  avarv  au.  ..t.i.ii.i,^    i         j 

....  poMibiiity  of  mutak. ,  .„d  .t  i.  i„p,i.d.  tha'r.':i;c"urtZ.;'::s;  a-i*  l^S 

poM«««  wui.  n.y.t.riou.  forco  p«,uliar  to  f«:U  of  a  certain  ol.-.    Now  acirrum!tan« 

..  n.uh.r  nu,r.  nor  Icm  than  a  minor  f«t.  a«d  it  may  b.  admitt*!  oHu  flu  that  th« 

ciinnot  lia ,  for  a  fact  cannot  at  the  lama  time  .xi.t  and  not  .li.t  ■  » that  inUuth  T.  .^ 

trinoi.  merely  the  expreuion  of  a  truUn..  that  a  fact  i.  a  Zt    "may  .1 J  U  a^SS 

that  .c.ro.:r...tanc..  are  infleiibl.  proof./  but  auuredly  of  nothiniTmo^nhan  of  ih^ 

own  eiutenc.  :  «  that  thU  aMcrtion  i.  only  a  repetition  of  the  «1"  uT.m  i  "dftfe?.'! 

term.     It  .«m.  aUo  to  h.T.  been  OT.rlooked  that  ciroum.Unce.  and  flc  .  of  eve  ,  kL 

muHt  be  proved  by  human  t..t.mony  ,  that  although  .circuu..Uaoe.  cannot  lie/  thV'na.^ 

tor.  of  them  may ;  and  that,  like  witneue.  of  all  other  facU.  they  may  1^  b. aJd  or  J^ 

"Tau«        '■!:;•  «"»""'»''"•'  P°««»"  -o  -"J^nfg-  over  direct  Lwence  ^ 

A  di.tingu..ued  atatearaan  and  orator  ha.  advanced  in  unqualiaed  term»  the  oronoei 

Hon.  .upported,  he  allege.,  by  the  leamml.  that  •  when  circumstantial  pro^f^     a  iuXt 

positive  proof.  Paley  haa  uid.  with  more  caution,  that  'a  concurrence  of  weU  authenti 
cated  c.rcum.t.nc  comiK-e.  a  .tronger  ground  of  a»urance  than  i^.hive  te.l.onv" 
unconfirmed  by  c.rcum.tance.,  uBualiy  afford..' •  Mr.  Baron  Ugge.^^  the  t"ro£ 
Mary  Blandy  for  the  murder  of  her  father  by  poiwn.'  told  the  jurriharwhe™  a  lil 
lent  pre.umption  necewarily  ariw.  from  circumstar.ci,  thevare  mo«,  L«^  •  ^ 
jatWactory  than  any  othe/kind  of  evidence.  becauJl' £  cannot  He.^MrKci 
Buller.nhui  charge  to  the  jury  in  Captain  Donella.r.  ca«e.  declared,  'that  a  pre.umL 

p«  o.  hum.,,  .bw» ..  ,„„, .  „.,„  .f  ;ta™tal".Sh  ^;,'^  u  „"";^ir^ 

presumptfen  wh.ch  nece«arily  ariae.  from  circumstances/ cannot  LmTt  of'^Se,  an^ 

to'Zhiv".rr^"'**'": ' """) """' "  "'"»•"  ">  ^"™'"»  ^  '^"^^^^  with  .td'^opp.^d 

.trong  a.  nece»ar.ly  to  produce  certainty  and  conviction,  it  matter,  not  by  whit  ^i,^^  ol 
eWdence  the  effect ..  produced;  and  the  intensity  of  the  pnx>f  must  be  pre^islly  the  ilme 
vvhe  her  the  evidence  be  direct  or  circumstantial.'   It  U  not  intended  toEltcircJL' 
H  / i  ;"°^  "°,''-^'  '  "^*  '"''  satisfactory  ground  of  aasurance  and  Mief    no   th" 
.n  many  tnd.v.dual  .nsUnce.  it  may  be  superior  in  proving  power  to  oth      n'JiduL 


•  Meoochius  De  Prwtnmptionibus,  lib.  1 
quest.  1.  6  ;  Maacai-Jus  De  Probationibiis.  vol.  l' 
q..«.t  8.  n.  8  i  Burnett  on  the  ('.  L.  of  Scotland 
i';^  I.;,  ^^J^f*  '-•*  "'  Evi.lence,  vol.  I,  pp. 
615  621  (2ae.l  ).  TheTheorvof  Prr.umptjv. 
Proof;  Benth.  Jnd.  Ev.  vol.  Ifl,  c.  XV,  s.  IV 


!  furk*'*  Works,  ut  ntpra,  vol.  II,  p.  824. 

•  Principles  of  Moral  and  Political  Philow). 
pny,  b.  VI,  c.  IX. 

»  State  TrUla.  vol.  XVIII,  p.  nsr. 

■  Ourney'a  Report  of  the  Trial  of  John 
Donellan,   Esq.,   for  the  wilful  murder  of  Sir 


am;  Denm.  Jnd.  Gr.  vol.  Ill  c   XV  «  tv  n....ii  — i      -",-..«.    .uc    irwi   oi   joon 

»  Burnett  on  the  C.  L.  of  S^otUnd    n  6M  ??2      "'   '^^T'   T  t^^.^ilf"!  murder  of  Sir 

•  Principle,  of  Mend  wd  pSiS'p'Eiw'  Jt  t^  A    ■       .  w"*  A",«»l?y  BrouRhton.   B.rt., 

phy,  b.  VI,  c  IX.     """«"•"""»' ^""o*)-  rttheAMueatWarwick,  March  80th,  1781. 
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CMM  of  proof  by  dirwt  tridmo*.  But  »  Ju.lgmtnt  b«Md  upon  oinanMUnU*)  tridtM. 
wunot.  in  .„y  c^  b.  »o«  wiWi^iory  (b.n  when  lb.  m».  !^«lt  I.  pwd^  b,Kt 
•Tld«DO«,  frw)  from  luiiplciou  of  biaa  or  mitUk*.  P™iocw  oy  airtel 

oe.l  In  lU  .ff«:t.  M  tb.  iM...«.do,..lnl  w.t,rm«rk  u.u.11,  conUl...d  in  tb.  f 'brte  0^21 
og.p,,,r,  ...d  in  n,.„y  i,..,...c  i,  h-  W  ,o  th.  .,po.«r,of  fr.ud  in  lb.  proj^^nJi,!  ^ 
for«^d  M  genuine  .n.trum.nU  Hut  it  i.  beyond  .ny  doub.  (^d  -vrl  In^^  7th. 
k  nd  h.r.  r«»«lly  occurred)  that  l„„e.  of  p.,*,  h«.  U»k,u  pl«„  u^„  ,h,  X  mik 
of  tb.  y.,r  .ucc.«ling  that  of  it.  distribution.  -  .  .triking  ...mpliacliL  of  to.  .Z, 
of  ,o«.  of  th.  .rgumcnu  which  h.r.  b..n  ,.n,.rk«l  upon  How  often  hM  it^  iu^ 
•ted  in  .uch  cMe..  th.t  eiroum.t«,ce.  ,re  infl„ible  f«,t..  ,„d  lm:ts  cwnot  II.  t 

•  Th.  proiM-r  .ffect  of  circum.tanti.l.  u  corop.r.d  with  direct  .rid.noe.  wm  thai  mor. 
•ccur.t«ly  .t.l,.d  by  Urd  Chief  Baron  Macdon.ld.    •  When  eircani.Un~l  «,«„!-».? 
..I^.  closely  •ith  each  oth.r.  wb.n  ,h.,  form  a  larg.  ..T,itn;^;^Z\^^7ll^Z 
Tic  ion  to  the  mmd.  of  .  jury,  it  may  b.  proof  of  a  mor.  .ati.factor,  ^rt  t"an  tbU  wi^h 

go  by  h.art  by  two  or  thr..  witn..^. ,  ,l.,y  bar.  been  con.i.tent  with  tbemT^lr^  \Z 
have  been  con.i.tent  with  each  other,  .wearing  pciUrely  to  a  fact,  which  fac^Crurued 
out  afterward,  not  to  be  true.  It  i.  almo.t  impclbj.  f  Jr  a  Tari.ty  of  witnl!^.  .pern: 
1*  T:uV'  "J^"""?'""*--  ">  ^  «»"<«rt  .  .U.ry.  a.  U>  i„,p.,e njon  a  ju-^y".  f^S 
t,on  of  tha   .ort.  jo  that  where  it  b,  cogent.  .t«.ng  and  ,>.w.rful.  wher.  th.  witnmi,  dt 

factory  than  rren  direct  evidence ;  and  there  are  mor*  instance,  than  on.  where  that  hw 
been  the  ca,e.  •  In  another  c.^  the  .am.  I.arned  judge  Mid.  •  where  th.  Jr^f TriS.  from 
a  number  of  cncan.atence..  which  we  cannot  conceive  to  b.  fraudulently  ChZelh™ 
L°.^^  :r.?  """  »»""•  ">•'  -  '-  ^•"iW«  th«  «"<1T  «.m.  circumaUnL  dirtct  evfcLnc. 

1846.  GUunn,  C.  J.,  in  Com.  r.  Hnrman,  4  Pa.  St.  260  071.  •.  v„  _i,-„.  l„  . 
pruduced  who  ,.w  the  act  committed;  a^d  bene  it  i.  u^gfd  for  2  p^erZ^^ 
-idenc.  ..  only  circum.tantial.  and  consequently  entitled  to  a  very  l^firior  ieg".  Jl 
'  ^'  •  ''.'*;  »"y  "•""  •'  •"•  B"'  "'»'  conwquence  doe.  not  neciLarily  follow  CIr 
miatantial  evidence  I.,  in  the  ab>,racl,  nearly,  though  perhap.  not  alto™th.  J'.trS^^ 
L.  po.itiv.  evidence;  in  the  c«r..re/,.  It  may  b.  influitely  .twng.r     A  fit^^iS! 

circumatantiai  evident  U.  that  th.  formVi.'  mo«  tml'duS  a  d  h-  ^^-K 
ch^n  of  coun«:t.on  between  th,  premiae.  and  conclu.ion ;  but  th.r.  may  L  S«ryt 
both.     A  man  may  a.  well  .wear  faUely  to  an  abwlute  knowledge  of  a  fact  ie  to  a 

depends  mu.t  inevitably  follow.     Xo  human  testimony  is  ,ur<rior  to  doubt     Th. 

perfec  but  you  are  not  therefor,  to  t  ^  its  wheeU.  Because  men  •.ay.  beJTwLdS 
to  death  or  torn  to  piece,  by  the  bursting  of  boilers,  or  mangled  by  whwU  oVl  r^l™. A 
you  are  not  to  lay  ..ide  the  .team.ngin..  Innoconi  men  hfvrdoub«^  b^n  c^S 
andexecnted  on  circumstantial  evidence;  but  innocent  men  have  ..metrw  ^^0^ 
T  cted  and  executed  on  what  is  called  positive  proof.  What  thenr  sSl^J^clZ 
^ri.r^'f""^."'"'''  """'  ^  '"'"""tered;  and  th.  innocent  victims  of  Xm  have 
p«nshed  or  the  common  good.  a.  much  as  soldi.r.  who  hav  perish^  in  batuT.  AU 
L£nt  rr  °'  '^  CTCumstantial.  the  difference  being  only  in  the  de^e^^d  it  i. 
wffic.ent  for  th.  pa,po«  when  it  exclude.  disbeUef;  that  is.  Actual,  and  not  .^hnic3 

•  Rex  V.  P«tch.  Surrey  Spring  Auizn,  1806. 

Bex  r.  Smith,  for  Anon,  Old  B«l.y,  June  15.  1818 ;  Shorthand  Beport  br  Oom.,. 
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.ircum^...ti»l  proof,  rt^'/olnn     f  tS^  it  wSn'""  '\  "•"•    ^•"•"'  '^'^ 
ocenmd  i.  .  period  ot^ru.Z£l  otZ'iZZ  T  ''"  '"  '""»'*'•  •»<«  '^-'T 

•hould  b.  no  conrictlon  on  m.^W  circun.,t.„!i!?  ..  ^        ^"  n"*  ''"^  •  **"•'  "■•»  «»'"• 

proS"wt^'^,Xf::d  dit:^^^^^         :^'  <"  »»•...  mod.,  o, 

U,  whether  he  i.  .ntitl-l  to  ^.ij,.,.  Th7di;j!v.n.;rr  J'"".'  •"**  '*"•  ""'y  H""*""" 
•nd  corrupt,  .nd  that  tho  c»m  Ly  „ot  .S  ?hr„**'  """' '^«  "'""'"  -""y  ••"  '»1- 
Bttt,in«c««ofcirc«m.Untial.vMenrwhe«„o.»  °'  ''"*'"''«  *'''  ''''««'"'o«l- 

to  b,  prnwd.  it  U  .rrired  .t  by  a  S«  of  oTh-^  T'^l^^'J"]  ^'''y  '""'ctir  to  the  fact 
found  «,  a«oci.t.d  with  the  t^iTn^J^tiTlkiTu'tl^''')  h  »V*neno.  have  X^n 
thojr  l.a.1  to  a  «iti.factory  and  certL?^  illl^  th«  relation  of  cau«  and  effect. 

.(fr  a  recent  ,..ow,  it  i.  «rta  „  th.  UmrSnalTJ  \^"°''^""''  "'  ''"^"'^-'^ 
•ince  it  fell;  and.  from  the  form  and^ml^r  oT^.  Y?  T  ^"''^  "''"  »'"'  '""" 
with  .qaal  certainty,  whether  they  a^thJ^SVl^n  '°fr""'  "  """  ^«  determined 
•tan-ial evidence,  therefore,  i.  fou^^lTon  «Mrien™\n  ?  .  '*'  "' .tT'-'^-P^d-  Circum- 
.•tabli.hlng  a  connection  between  the  k^o-n  ,  "^^^"^  '"'*  *"<!  ooincij.nce., 
b.  proved.  Th.  advanUgJ^  .«  th't  ^""tt.  Tu  ''~'***  ''"'"  ""''  ""  ^~"  •<"'«'"  t<^ 
witne-e.  and  different  .ourcT  a  eh  "in  of  '  ^  """'"""'^  •»"»<«  '«"»  .everal 

P~p.r«l  and  arranged.  a^S1^;ehoo1  I^/LT"""""'*^''  '*  '«"  "k«Iy  to  bo  falsely 
f.il  of  their  purpoeT  Th.  dS^nta^  a^e^Z^,'"""!"''"^  *"  **  ^'^^'^  "d 
.Tid.nc  of  f«,t^  but  to  draw  S  Sh^ion^from  th.  "'•  ''"f  ""'  ""'^  »»  "•'«''  *•>• 
led  by  prejudio.  or  partiality,  or  byTant  of  dn.  hTh  «'  '"  ^^^  '"'''=•'■  ^^r  """y  ^ 
to  mak.  ha.ty  «.d  fiZ  d Jnctionf ,  a  li  "f  er^,  „'!""  '".^  ""^'''^  »'  !»''«'"'"'. 
of  positive  .vid.nc."  °'  •"°'  "<"  existing  in  th.  con.id.ration 

,i«rr;h'.  pt^iut^a^'^'oi.rrthT."''  '"^^  -^  •'°  -^^^'-^  - 

to  b.  weighed  >g^inJjZwel^i^^y.°*'^J;,'''^l^^^^ 

•wry  day  occurring,  where  th.  testimMv  of  airitnl«T.-^-  """"•  •""*  '^*'*  "«  =«« 
/.ct  a.  transpiring  within  hi.  vi.w  (and  Ln^'tr,  t^Uf ,tl  S  ^'^''"''  !^  ""  '^'*'^'«'* 
by  proof  of  facts  and  cireumrtance.  known  to  IxilT  .  j  .5'  ^  disproved  and  fal.iBed 
incompatibl.  with  the  fact  depo.^  to  7„  ,  °  h  '  •  "■"  ""**"•*  °'  "»''<''•  »  '^'■oHy 
PO.itiTe  testimony,  and  1  th^?  S.  ^1^"?  "'^' "T"'"'''""*'*' *'"'»•'''*  outweigh, 
quot^l.  but  with^ti;.  mos  Xr«  IpJlSnTth  :*'"-!„'='-••  ^h.  «ying  ofin 
•rgumentat  the  bar,  that 'cinsum^S  never 'kM\  "•f""^  co„yer«tion  and  in 
with  legal  preoirion.  a  troth."  n  "'"'"*""**  "«'«  »>«.  but  a  witnM.  may,'  i,,  when  .tatod 

2.    0.a.ru  Conrideratloa.  .ff.etln«  H.l.v«ey. 

b.  VI.  c.  IX,  p,r.  beginaiog,  " Tier,  mtil     UwHif^.^    '      ""  "**'  1""**** »» 2?  Aaw 
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has  some  bearing  on  the  proposition  at  issue, — that  it  tends  natural] j  to 
produce  a  conviction  about  that  proposition.  The  situation  is  thus  in  its 
elements  the  same  as  when  the  persons  engaged  are  not  occupied  in  a  legal 
controversy.  One  might  suppose  that  the  question  would  be  essentially  one 
of  the  ordmary  laws  of  reasoning,  whether  it  were  to  be  decided,  as  here,  by 
a  judge  or  a  jury,  or  by  the  audience  of  a  lecturer,  or  by  a  policeman  notified 
of  an  alleged  misdemeanor  in  his  district,  or  by  a  class  in  rhetoric.  But  the 
application  of  the  laws  of  reasoning  is  here  attended  with  peculiar  considera- 
tion  not  existing  for  any  investigation  but  a  judicial  one. 

(1)  The  first  consideration  is  that,  so  far  as  the  tribunal  can  attempt 
expressly  to  deal  at  all  with  logical  questions,  it  can  do  so  only  roughly  and 
loosely  and  in  a  general  way.  To  begin  with,  in  courts  as  elsewhere,  while 
the  laws  of  reasoning  must  underlie  inevitably  all  the  operations  of  reason- 
ing, they  are,  as  a  rule,  followed  instinctively  and  not  with  conscious  skill 
Little  attempt  is  made  deliberately  to  recognize  or  to  apply  them.  The 
process  of  demonstration  and  decision  in  legal  tribunals  is  an  employment  of 
the  principles  of  reasoning  upon  a  grander  scale  than  is  found  in  any  other 
activity  of  life ;  yet  the  methods  of  logic  are  seldom  alluded  to  in  terms  by 
judges  or  by  advocates.  Again,  wherever  a  rule  or  a  principle  may  be 
adopted  in  the  efTort  to  employ  the  recognized  tests  of  reasoning,  no  attempt 
can  be  made  to  furnish  ideal  tests.  Details,  refinements,  contingencies, 
exact  distinctions,  which  the  ideal  principle  would  demand,  may  be  and 
must  often  be  neglected  in  order  that  the  test  may  be  serviceable.  Perhaps 
it  m:iy  be  necessary  to  take  a  mean  of  convenience,  and  to  lay  down  a 
specific  and  unshifting  rule  which  will  sometimes  operate  arbitrarily  or 
unequally.  Where  general  principles  are  declared,  they  may  satisfy  them- 
selves with  reaching  fairness  in  the  main.  Finally,  the  logical  powers 
employed  must  be  those  of  everyday  life,  not  those  of  the  trained  logician 
or  sci'  utist  The  conclusions  and  tests  of  everyday  experience  must  con- 
stantly control  the  standards  of  legal  logic.  Moreover,  the  possibilities  of 
fraud  must  exclude  much  that  is  probative  but  capable  of  abuse.  These  con- 
siderations rest  on  the  circumstances  of  the  situation,  patent  to  all.  In  the 
main,  they  are  created  by  the  need  of  speed  in  the  settlement  of  litigation, 
and  the  impossibility  of  expecting  aught  else  in  a  proceeding  where  parties, 
witnesses,  advocates,  jury,  and  judge,  repre.sent  so  many  grades  of  training 
and  accomplishment.  The  principles  of  legal  proof  are  in  fact  afTected  by 
these  just  as  we  should  have  expected  them  to  be.  Thu  feature  of  the  legal 
rules  of  relevancy  has  been  emphasized,  from  different  points  of  view,  by 
two  of  the  most  original  thinkers  in  the  law  of  evidence : 


III 

I.   t 


■?    I 


1872,  Sir  J.  F.  Stephen,  Indian  Evidence  Act,  33 :  "  The  leading  differences  between 
jadicial  inve-itigations  and  inquiries  into  physical  nature  are  as  follows :  1.  In  physical 
inquiries  the  numlier  of  relevant  facts  is  generally  unlimited,  and  is  capable  of  indefinite 
increase  by  experiments.  In  judicial  investif^ations  the  number  of  relevant  facts  is  limited 
by  circumstances,  and  is  incapable  of  being  increased.  2.  Thysical  inquiries  can  be  pro 
longed  for  any  time  that  may  b«  required  in  order  to  obtain  full  proof  of  the  conclusion 
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NMshed,  ud  whan  «  ooneluiion  hai  been  nMhed,  it  is  alwayi  U«bl«  to  nritw  if  fresh 
facts  ar*  discovered,  or  if  any  objection  is  made  to  the  process  by  which  it  wu  arrived 
at  In  Judicial  investigations  it  is  necessary  to  arrive  at  a  definite  result  in  a  limited 
time ;  and  when  that  result  is  arrived  at,  it  is  final  and  irreversible  with  exceptions  too 
rar«  to  require  notice.  8.  In  physical  inquiries  the  relevant  facts  are  usually  establiHhed 
by  testimony  open  to  no  doubt,  because  they  relate  to  simple  facts  which  do  not  affect  the 
passions,  which  are  observed  by  trained  o^rvers  who  are  exposed  to  detection  if  they 
make  mistakes,  and  who  could  not  tell  the  effect  of  misrepresentation,  if  they  were  dia- 
posed  to  l>e  fraudulent.  In  judicial  inquiries  the  relevant  facts  are  generally  complex. 
They  affect  the  passions  in  the  highest  degree.  They  are  testified  to  by  untrained  ob- 
servtrs  who  are  generally  not  open  to  contradiction,  and  are  aware  of  the  bearing  of  the 
facts  which  they  allege  upon  the  conclusion  to  be  established.  4.  On  the  other  hand, 
approximate  generalizations  are  more  useful  in  judicial  than  they  are  in  scientific  in- 
quiries, because  in  the  case  of  judicial  inquiries  every  man's  individual  experience  sup- 
plies the  qualifications  and  exceptions  necessary  to  adjust  general  rules  to  particular 
facts,  which  is  not  the  case  in  regard  to  scientific  inquiries.  6.  Judicial  inquiries  being 
limited  in  extent,  the  process  of  reaching  as  good  a  conclusion  as  is  to  be  got  out  of  the 
materials  is  far  easier  than  the  process  of  establishing  a  scientific  conclusion  with  com- 
plete certainty,  though  the  conclusion  arrived  at  is  less  satisfactory." 

1808,  Professor  J.  B.  Tkaytr,  Preliminary  Treatise  on  Evidence,  271-275:  "It  is  a 
proper  qualification  when  we  use  the  phrase /(^a/  reasoning;  not  because,  as  compared 
with  reasoning  in  general,  it  calls  into  play  any  different  faculties  or  iiivolres  any  new 
principles  or  methods,  or  is  the  creature  of  technical  precepts ;  but  because  in  law,  as 
elsewhere,  in  adjusting  old  and  universal  methods  to  the  immediate  purposes  in  band, 
special  limitations,  exclusions,  and  qualifications  have  to  be  taken  into  account.  .  .  . 
This  does  not,  like  mathematical  reasoning,  have  to  do  merely  with  ideal  truth,  with 
mere  mental  conceptions ;  it  is  not  aiming  at  demonstration  and  ideally  exact  results ;  . 
it  deals  with  probabilities  and  not  with  certainties  ;  it  works  in  an  atmosphere,  and  not 
in  a  vacuum  ;  it  has  to  allow  for  friction,  for  accident  and  mischance.     Nor  is  it,  like 
natural  science,  occupied  merely  with  objective  truth.    It  is  concerned  with  human  con- 
duct, and  all  its  elements  of  fraud,  inadvertence,  wilfulness,  and  uncertainty.    Nor,  as 
in  history,  is  the  purpose  in  hand  merely  that  of  ascertaining  and  setting  forth  the  facts, 
or  the  habits,  of  human  life  and  action.  .  .  .  The  peculiar  character  and  scope  of  legal 
reasoning  is  determined  by  its  purely  practical  aims  and  the  nece»iities  of  its  procedure 
and  machinery.    Litigation  imports,  for  the  most  part,  as  we  have  seen,  a  contest,  and 
adversaries.     It  has  in  it,  therefore,  a  personal  element,  and  it  requires  not  merely  a  con- 
sideration of  what  is  just  in  general,  but  of  what  is  just  as  between  tliese  adversaries. 
It  has  often  to  be  conducted  with  the  aid  of  a  tribunal  whose  peculiarities  in  point  of 
number  and  of  physical  and  mental  capacity,  and  whose  danger  of  being  misled,  must 
constantly  be  considered.    It  must  shape  itself  to  various  other  exigencies  of  a  practical 
kind,  such  as  the  time  that  it  is  possible  to  allow  to  any  particular  case,  the  reasonable 
limitations  of  the  number  of  witnesses,  the  opportunities  for  reply,  and  the  chance  to 
correct  errors.     It  must  adjust  its  proccwes  to  general  ends,  so  as  generally  to  promote 
justice,  and  to  discourage  evil,  to  maintain  loog-establiKhed  rights,  and  the  existing 
governmental  order.    The  judicial  office  is  really  one  of  ar'iministration.  .  .  .  While  these 
are  some  of  the  chief  characteristics  of  legal  reasoning,  it  will  be  noticed  that  they  are 
only,  in  the  nature  of  them,  so  many  reasonable  accommodations  of  the  general  process 
to  particular  subject-matters  and  particular  aims.    Amidst  them  all  the  great  char- 
acteristics of  the  art  of  reasoning  and  the  laws  of  thought  still  remain  constant.     As 
regards  the  main  methods  in  hand,  they  are  still  those  untechnical  ways  of  all  sound  rear 
soning,  of  the  logical  prooaas  in  its  normal  and  ordinary  manifestations ;  and  the  rules 
that  govern  it  here  are  the  general  rules  that  govern  it  everywhere,  the  ordinary  rules 
of  human  thought  and  human  experience,  to  be  sought  in  the  ordinary  sources,  and  not 
in  law  books." 
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8  28.^«d„  ud  f«r7  u  .  THbual,   H,l.^oy,  u  dtotlar.tah,d  from 

^r.r^T^'  ""?•■  ^-^l"*"  "^  "=°°'^'"°"  P««="«"  to  litigious 
proof  «  that  the  question  with  which  the  law  of  evidence  in  the  strict 
sense  has  to  do  (that  is.  the  rules  regulating  the  production  of  evidence 
by  opposing   parties)  is  one  of  Admissibility,  not  of  Demonstration  or 

not  whether  It  suffices  for  a  demonstration.     For  example,  the  existence 

trLrA!  °^''.°"«,'^  P"'^'"^"  *''  """^'^  ""'^^  circumstances  points 
forward  to  a  doing  of  the  act  under  those  circumstances  on  a  part^ular 
occasion.  This  is  not  a  demonstration  that  the  act  was  done!  for  the 
lllr^T  ,  ^  uf^  ^"'''  ^"^  counteracted  by  other  considerations; 
^lllT  >K  "!;'»™"\»«q««'««-  The  ju^r  may  ultimately  decide  tha 
5oL  /k  f ..  •'^;  "'^^  "«="°"'t*''°««.  i«  not  adequate  to  prove  the 
doing ;  though  the  judge  may  at  the  outset  have  ruled  that  the  course  of 
conduc  was  at  east  sufficiently  regular  to  have  some  value  as  an  indkatLn 
The  latter  question  is  one  of  Admissibility,  and  under  our  system  is  a  Z 

rZ?  u'is  ti'e  fiV:  ''  "'".  •  ''^  'r^'  ^""''°"  »  °-  ''  commie  JZ 
of  proof .  It  IS  the  final  one.  and  is  for  the  jury.    Thus  a  peculiar  and  other- 

^LliTIL  T  °    '*"'''"°"'  ^  "'^'^'    W^"«  thrhistorian  or  the 

naturalist  may  as  he  pleases  set  aside  and  preserve  date  of  the  slightest 

fh?u™r^K'  ""V-  ^'  t^^'""'  "P°°  ^"  '"^^  immediately  and  fiVaUy 
the  legal  tribunal  ,s.  with  us.  divided  in  function;  the  judge  passes  firs 
upon  the  evidence  and  sete  aside  the  tidbite  for  the  jur^;  SaHrhLh  is 
not  worth  considering  for  one  reason  or  another  affect  njte  value  neve" 

rl';  T  7/!''7 '-'="?"'"•  ^•^^  J™-  This  procfss.  then,  o  deter- 
ZTJa  ^'^"'"^'^•l'  y  °f  evidence,  as  distinguished  from  d^monst™. 
Uve  and  conclusive  quality,  is  from  the  point  of  view  of  Logic  a  decidedTy 
unique  process,  worked  out  clearly  in  no  other  departmenTo  hfrSk 
considered  by  our  logicians,  it  is  a  commonplace  in  the  judicial  experknc^ 
Its  owes  lU  persistence  and  emphasis  (peculiar  as  it  is  to  the  Ang^TrS 

wbJS  r?"\"'  ?°r  ^[''  ""  ''°"'"'  *«  »''«  tradition  of  our  practi^ 
which  looks  almost  solely  to  the  parties  in  a  case  for  such  evidence  Vmay 
te  mustered,  leaving  the  judge  almost  entirely  passive;  for  the  q^esdon  o^ 
he  uselessness.  or  the  contrary,  of  the  spending  of  time  on  evidence  offered 
Z  *»»"  7«tantly  requ  red  te  be  raised  and  settled  at  the  outeet  Z  chSy 
U  owes  Its  ongm   mamtenance.  and  system  to  the  separation  of  functioJ 

«  iHS  Zt  "au'lT  ."  ''"  r  "^'°°  "'  i"^"  »'^^"'y  had  not  exS 
as  It  has  with  aU  ite  history,  nothing  marked  would  probably  have  devaU 

oped.     Under  the  Continentel  systems,  in  which  the  jury  if  but7  min 
borrowing,  little  of  the  sort  appears.  - 

(a)  This  second  feature,  to  some  extent,  eventuates  merely  in  another 
phase  of  the  first  feature,  the  rough  and  practical  qua%  a"Sy  menSone" 
noticeable  in  the  whole  law  of  probative  value ;  for  the  CouT/iirof^u^' 

wt'wun  ;°°'"rK  °u^  ""='*  evidence  a,  is  worth  submitting  to  Z 
who  will  judge  only  by  the  most  common  and  practicable  tests.    But  to  J 
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more  important  extent  the  effect  is  to  require  a  generally  higher  degree  of 
probative  value  for  all  evidence  to  be  submitted  to  a  jury  than  would  be 
asked  m  ordmaij  reasoning.  The  judge,  in  his  efforts  to  prevent  the  jury 
from  being  satisfied  by  matters  of  slight  value,  capable  of  being  exaggerated 
by  prejudice  and  hasty  reasoning,  has  constantly  seen  fit  to  exclude  matter 
which  does  not  rise  to  a  clearly  suflBcient  degree  of  value.  In  other  words 
legal  relevancy  denotes,  first  of  all.  tomething  more  than  a  minimum  of 
probaive  valu,.  Each  single  piece  of  evidence  must  have  a  plus  value.» 
This  feature  is  seen  in  the  form  of  scores  of  detailed  rules,  applying  and 
shaping  the  fundamental  principles  of  probative  value,  i.e.  the  rules  of 
admissibUity  ^th  reference  to  simple  relevancy.  There  has  been  a  raising 
of  the  standard  of  probative  value  all  along  the  line.  -  very  unequal  in  ita 
effects,  because  it  has  been  done  without  system,  and  with  numerous  incon- 
sistenciM;  yet  almost  always  done  in  pursuance  of  this  spirit  of  safeguard- 
ing  the  decision  of  the  jury,  and  on  the  whole  with  good  practical  results. 

178^^^  vn''T"'  f"'*'',? '^'^f  S  '*'  """"  "f  ^'^'"'""'  °«»>™"'''  "wUnff  •  Trial. 
1790,  Part  VII,  Suppl.  p.  xUii,  31  Pari.  Hist.  357:  "In  the  trials  below  thflnHTP. 

dec..Ieo„  the  competency  of  the  evidence  before  it  goe.  to  the  jury,  .Td  (u^ 

rective.  wtheuw  of  U.eir  di.oreUon,  .Utel  beforeTthi.  re^rt)  wTth  S  p^prfeU 

and  wisdom.    Juries  are  taken  promiscuous,-  f™™  the  ma«i  of^SeieoplefTeyCS 

causes,  jud.c.aUy  or  otherwise,  before  the  time  of  their  service.     They  have  wnerill,  no 

•  apace  of  time  too  short  for  any  nice  or  critical  disquisition.    Theie  Judge,  therefoa 
of  necessity  must  forestall  the  evidence  where  there^i.  a  doubt  on  iU  com^ten,^  and 

Th«1„.?.T"'  Tf  °"  '^  ''""'"'"'*^'  "'  *•■«  ""'«»  ^"'^'^^  consequence.  mT^tfoC 
The  institution  of  Junes,  if  not  thus  qualified,  could  not  exUt." 

1837,  Boianquet,  J.,  in  Wright  v.  Talkam,  7  A.  &  E.875:  'TThe  Eeclesiaitical  C™,rt.1 

are  constituted  upK>n  principle.  ve,y  different  from  those  whS  ^^^te^S^^ 

eommoi.  law     Where  judge,  are  authorized  to  deal  both  with  the  f1u=U  and  th^ Taw  a 

allowed  than  in  courts  of  common  law,  where  the  evidence,  if  received  by  the  judi^ 

Ln^h  T^  '■  "■:'"?"•»'•"'?»•  »'  «"»'  "o^'  weight  we  often  excluded,  from  whiS 

r*  LT  •*  ""*^u  .'°  P'^^.""'  '^  '••  '*°«^«»  '»  «»«"'•>«  to  »  J<«  conclusion, 
but  which  are  neverthele«i  withheld  from  the  consider.  :  in  of  tiie  juir  upon  «m« 

1808,  Profeswr  /.   B.   That^,  Preliminary  Treatiw  on  Evidence.  2-  "The  verr 
.tructure  of  the  sytem  thu.  produced  poinU  to  the  reason,  when  we  observe  t.  constlnT 

U ft^riT^!.  ?  '^i"*  T'"?^  ""*  '""''^'  "'^  ''"»  '''=»""<f  ''"h  q"«»tio«"  which 
L.  .  tHK*  1  ^"1  r*-  I'  ?'«"  '^'"  ''*"«'8«  •"<>  ""t  worth  while  to  keep  alive  ^ 
long  a  tribunal  which  ha.  needed  k>  much  watching  and  so  many  safeguards,  if^ne  dM 


I  of  (dmiisible  probative  value  is 


»  The  degree  or  sdmiisible  pi „„......  thus  u 

more  particularly  considered,  for  circnnutaiitial 
evidence,  pnt,  t  88,  and  for  testimonial  evi- 
dence^^,  {|  475-478. 

•  The  opinions  of  other  judges  in  the  same 
leport,  aad  in  the  judgmenU  delivered  on  ap- 


01 


peel,  in  SO.  &  F.  670,  point  this  out  with  similar 
tenor  ;  thus,  Urd  Brougham,  in  WriBht  v.  Tat- 
ham,  6  CI  &  f  «70,  769  ("From  the  pecu- 
lianty  of  the  tribunal  of  the  courU  of  common 
nave  arisen  nine  parts  out  of  ten  of  the 
peculiarities  of  our  kw  of  evidence  "). 
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not  recall  the  immenM  p«nistene«  of  I«gal  institatiou  and  OMgw,  m  wall  h  the  deep 
political  lignificance  of  the  jury  and  iu  relation  to  what  ii  most  valued  in  the  national 
biatory  and  tradition*  of  the  English  race.  It  ia  this  institution  of  the  jury  which  oo- 
eounto  for  the  common-law  system  of  evidence,  —  an  institution  which  English-speak- 
ing people  have  bad  and  wd,  in  one  or  another  department  of  their  public  affaiia, 
•?er  since  the  Conquest." 

§  29.  Baina :  Relaraaoy,  m  dlattuffvlahad  f^om  Walfht  or  Proof.     (I)  On 

the  other  hand,  the  judges  constantly  find  it  necessary  to  warn  us  that  their 
function,  in  determining  Relevancy,  is  not  that  of  final  arbiters,  but  merely  of 
preliminary  testers,  t. «.  that  the  evidentiary  fact  offered  does  not  need  to  have 
strong,  full,  superlative,  probative  value,  does  not  need  to  involve  demonstra- 
tion or  to  produce  persuasion  by  its  sole  and  intrinsic  force,  but  merely  to  ue 
worth  consideration  by  the  jury.  It  is  for  the  jury  to  give  it  the  appropriate 
weight  in  effecting  persuasion.  The  rule  of  law  which  the  judge  employs 
b  concerned  merely  with  admitting  the  fact  through  the  evidentiary  portal 
The  judge  thus  warns  the  opponent  of  the  evidence  that  he  is  not  entitled  to 
complain  of  its  lack  of  absolute  demonstrative  power ;  a  mere  capacity  to 
help  in  demonstration  is  enough  for  its  admiosion : 

1808,  Mr.  W.  D.  Evant,  Notes  to  Potkier,  II,  157  (No.  18,  §  VI) :  "  The  general  roles 
of  law  concerning  the  admission  and  sufficiency  of  evidence,  and  the  particular  conclusion 
which  a  jury  may  draw  from  the  evidence  before  them  in  a  particular  case,  are  two  things 
which,  as  I  have  already  more  than  once  observed,  whilst  they  differ  most  essentially  in 
their  nature  and  principle,  are  very  subject  to  be  confounded,  and  which  therefore  in 
every  discussion  should  be  most  carefully  kept  distinct" 

1837,  Tindal,  C.  J.,  in  Wright  v.  Tatham,  7  A.  &  E.  407  :  "The  judge  who  presides  at 
the  trial,  by  admitting  this  evidence,  is  not  determining,  nor  h.is  be  any  right  to  deter- 
mine, the  question  of  the  [testamentary]  competency  of  the  testator.  That  is  a  question 
which  the  jury  are  to  decide,  after  the  termination  of  a  longcourse  of  conflicting  evidence. 
All  tliat  the  judge  has  to  determine  is  whether  a  particular  piece  of  evidence  is  at  a  par- 
ticular period  of  the  cause  admissible  for  the  consideration  of  the  jury  as  the  rcatter  then 
stands." 

1846,  Lord  Brougham,  in  Irinh  Soeieig  v.  Derrg,  12  CI.  &  F.  641,  673 :  "  The  main  error 
which  ran  through  the  argument  of  the  very  learned  and  ingenious  counsel  .  .  .  was 
that  they  seemed  to  confound  th»  purpose  for  which  evidence  w.is  tendered  and  admitted, 
with  the  admissibility  of  that  evidence.  The  evidence  tendered  to  prove  any  point  may 
be  perfectly  inadequate  to  prove  that  point.  It  may  be  such  that  if  the  learned  judge 
put  it  to  the  jury,  as  sufficient  proof,  his  directions  to  them  upon  that  point  might  well 
be  a  subject  of  exception.  Yet  the  same  evidence  might  be  perfectly  well  admitted  and 
received  for  such  purposes  to  which  it  was  strictly  and  correctly  applicable.  .  .  Suppose 
that  in  a  cause  at  Nisi  Prius,  the  defendant  produces  a  letter  under  my  hand  ;  that  letter 
is  received  in  evidence,  though  it  may  be  very  true  it  does  not  prove  the  fact  for  which 
purpose  the  defendant  put  it  in.  If  the  judge  refuses  to  receive  it,  his  direction  is  liable 
to  be  excepted  against  for  that  refusal.  If  he  receives  and  states  erroneously  to  the  jury 
that  it  proves  the  point  which  it  does  not,  his  direction  is  liable  to  be  excepted  against 
upon  another  ground.  But  still  it  may  be  properly  receivable  in  evidence,  though  it  does 
not  prove  the  matter,  to  prove  which  it  was  offered  in  evidence." 

1820,  Marthall,  C.  J.,  in  Columbian  Int.  Co.  y.  Lawrence,  2  Pet  44:  "This  blending 
of  an  objection  to  the  admissibility  of  evidence  in  the  same  application  which  questions 
itB  sufficiency  is  said  to  be  not  only  unusual,  but  to  confound  propositions  distinct  in  them- 
selves. .  .  .  It  is  undoubtedly  true  that  questions  respecting  the  admissibility  of  evidence 
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•r.  enUrely  ditUnet  from  tiioM  whieh  iwpeot  ito  ■nfleimer  or  dfeet    Th.T  »<m  in  Jif 

t™I!'!L^!\'J?"",°^^  'f'*'  «' K^l^^-^^yhave  this  peculiar  quality,  in  con- 
irvestTgltioJ  o^^deoce  in  general  or  in  any  other  department  of 

(1)  The  required  probative  ralue  is  somewhat  higher  than  it  need  other- 
wise have  been  because  the  purpose  is  to  select  only  such  material  as  is 
I  worth  laying  before  the  jury ; 

JPJ^t  r^"'"**  E'°'?''f '  '^'"''  °"  '^*  °*^"  »"«'<1' »  '"  "horter  than 
full  proof,  because  the  judge  merely  puts  upon  the  material  its  ticket  of 

JheTuTtoTt^mt  "'  ^""'  ^'^  ''^^'''  "  ''^'^  ^^-^-  «^-*'  ^» 

8,  Mode*  of  Xnforanoe  and  T]rp«s  of  Argnment. 
Two  preliminary  matters  remained  to  be  examined :  1.  What  is  the  logical 
form  of  mference  or  argument «  employed  in  the  use  of  litigious  evid^ce? 
2.  What  are  the  logical  requirements,  if  any,  as  sanctioned  by  the  Courts  ? 

Ja  Z  "'  ^T"*  "  '»*'•«'«'••    Th«  process  of  adducing  evidence 

and  passing  upon  probative  value  is  and  -nust  be  baced  ultimately  on  the 
canons  of  ordinary  reasoning,  whether  e:         My  or  implicitly  employed.    It 

tl  Z  ^aT''"^,'^  "'  ^  *^  ^''  ""^  ^^'^^  Logic  makes  Ltween 
he  two  great  types  of  Argument'  or  Pro  -the  Deductive  and  the  Indue 
tive  forms.  Modem  Lqgic  looks  at  this  distinction  without  prejudice.  Its 
tendency  ,s  to  accept  both  types  as  capable  of  reduction  to  a  le  one. 
Nevertheless  the  distmction  is  a  practical  and  substantial  one,  pari..ularly 

lutSy":  "  "*'  ^""'^  ""''^  "^"^"^  "•*  ''"^'y  ^y  »°  ^'"i"^"* 

eio  «  *'  .^^^'w'-^""*^  ^"^*'  ^'"'^'•"'  A  ^'•''  0'  I^«i«  fwin  the  Pmctical  Side 

tZr  ^  '^•^r  "'«""  known  aud  ob«eryed,  and  those  which  are  on  their  trial  - 
whether  ,ueh  recognition  i.  h^  (1,  on  knowledge  already  reached  and  frrmulatS  ^ 

438.     A»  early  .,  1745  cU  Jutt^e  Will^Sd     SE^I„1"»    ,t  ~-^«'<^  "Z"*  ""«'•»«  "  « 

petency  and  crwlit  of  .  witness  i,  a  known  dU-  sens.  atl^^Z^J?  •  r"  "'*''..'"  "■•'  '»«"-•"»• 
tinction  "  (Omichund  r.  Barker,  3  Atk.  211°  but  Ttlanl,  ^  ^^^  ""fcrence,"  not  u>  th.  sense 
th.  first  «x>fhuiM  on  it  for  .rideao.  in  geneml         I  a^n.^,  |  2»,  anU. 
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ti.t-toMpl.iu,Mdewn  to  n»m«,  the  thing,  and  evento  ol!^rJ^    ♦!?  "»°''°™«- 

"Stnctly  ipeaking  all  Proof,  so  far  as  really  proof  i.  d«t,.Jti..     t-u  »  .   . 
•nd  unUl  a  .uppowd  truth  can  be  brought  Sjhe  lha^r^«7  *"*  ^  *°  *'''•  ""'"'• 

it  U  ^If^upporlhigor  circular     Unl^  we  h.«i^J^m  iome  more  cerUin  truth, 

teeted  generalization  within  the  .w^Tf  wh.ch  to  b^  "rt^^"''"'''''"''!''''*  ^"""^ 
tion  broader  than  itMlf ;  do  awuranae  iJvnn^^  »  *  T  *^*"''*  *"  '*«'''  "°  '»»«"»•' 
nothing  ha.  yet  been  f^u^d  Tl^t^We  tC'^t'u'l '™'"/'"'''' ""•* 
implied,  are  required  for  all  ratiooMSn  A)  a  ft^„Il„  Kt'"'';**^"^'"^  °' 
aawrtion  that  a  certain  .ini  b  tru.t»orthvV  Vo»  ™'?*P'?  »»•  "b^'nwt  indication  (an 
awertion  that  the  ^i^^ZlT^T^lL^^  "  Application  of  .uch  Principle,  or  an 
other  word,  all.rat  o'^aluTtron  may  bl  Jep^nLT^  conte„jp,.t.d  by  the  The.!..    In 

tion  alway.  demand.  ^t^hT^ncI t^ ^IT^T^ /^"^'^"^^^ Ju.t  a.  Explanv 

explained,  «,  Pr"falwaw  demand  ^«f!         <:*'"'~"'y  *»•«  that  which  U  to  b. 

"  Although  the  dependence  of  any  Thed.  on  it.  IUk.«n  «.„»»„  .-  ,. 
mu.t  have  the  underlying  principleUdf^irr-befoTth.T*?* '**'""'' '^-•••• 
oaIled  complete,  yet  in  repuS  to.LiJda„„«  if  JTi,  "■•*«•*'"«  operation  can  b« 
that  principle  i/at  fir.tddjS  «»~S«i  ^ '*"'l.*^  '*'''"'''*"'* '''•'''•'' 
e,pr^ed)L  Proof  p"fr*r  to  rel?m^^,  "e*- -*»«"»""•  ("  it  i.  commonly 
(2)  upon  fact«  ob^rved  or  ^pSe^t  U  T^^J'  w*""  "5  ?»??<««»  to  be  tr«,,  or 
••  poMible,  between  that  kindof  P™,f  .htr^'    ^•,"""t  di.tingni«h,  then,  a.  far 

ge.^lized  knowledJ:_Sc?L  ^T^ti^t?  °?!|:!V"'  f ''"'"'''  "P°°  """^T 
loo.ely  de«!ribed  a.  '  i«>lated  &lu  .T°;j;!°| '^'S*'"''**  ^^  "P°"  "'"'t  may  b« 

'obee^ationandexperi^«T^.^'*orhoJrv^?h«''Vll'"°'"'"'''  '""'  '*'«''""'"«■  « 
monly  known  in  it.  higheat  for^.  M^ndncTfvP  P^/  T"?^?"'-""*  *'"'=''  "  «»«- 
ment  from  Analogy.  Tl^rMX^limllr  ^''  '""^ •"'  *"  '"*'"'*  *""°  "  ^^  Argu- 
in  the  flrat  pl.ce, f^l  J^SJlTI"-";"  P-^-T'"?. t^  .ppearto  be, 

necting  the  c^K^i  U  in  ih^ThLt^^  Induction  the  Principle  or  Uw  co^ 
left  hilhly  indiatinct,  yet  thT^hoL^nTv  oTr^;^  *''^  °'"  °'  "«''»•  »'  «t  leaat 
to  which  .uch  princ^le  i.  flnt  «nde^lfl  ^*  ll^'^"  '^"Z <'«?«'«'.  upon  the  extent 
«lmitted  fact  .  The  Je^nd  Sfffl^*  ?'  ""*  ""'"'  ^"''"'nted  with  observable  or 
that  as  a  rule  the  Em/inW  "I'SiL;:  j:::::l"«.:^',otnf°"°-  '^  '''■  ''"  "^ 
bemg  employed  on  the  s«ae  subject^matte^  ^rTesHwr^  ^^  combination,  both 
cour»  extremely  difficult  in  nractice  to  l.h^  «.»'  .       con.iderat.on.  make  it  of 

name.  Sometimes,  as  where  tteLti'^  7  '?""*"*  "*  ""^  "'»»'  •>"«  <"  the  other 
again  where  it  co^sLiU  of  a  reJSrf^l^l' '^'"**  '"'^T"'  "'  ^h"  Pri»«Pl«  i^e".  or 
felt  a.  to  where  the  dinger  Z  but  Tn!  W  °"'°*,L°°  5"'**"°°  "^^  practically' be 
deciding  whether  the  ar^mS  may  b^t  blTJiS""^'  °'  "^  *"  *'"•'  "^  "'«'"''  »' 
■  .  .  But.  becau*  the  dSSon  b^^^  do^n  Z?  "  '"'^'""^  "'  ^'^'^^  «'  '«'»'• 
consider  it  wholly  worthier  it  poiL«La^iL  P"""«,f  P»t  upon  it.  we  need  not 
content  to  use  it  a.  a  rou^gnideTl^n'  t^i  v  "*•  •PP'^^^lity,  and  if  we  can  be 
may  .till  be  extracted  from  ifin  eJo„o "y  "f  tte  ^U  °'  '^  "^r"""'  '""•''>  ^''"* 
two  different  kind,  of  argumentslhe  Zin.H  L"» "  *  "r*"'*'  "•  '=*'°«*  to  name  the 
tonce,  as  already  shown  TdalMh^  1   L^hTh^'".!!!;  """"  ''-  » '*^"  ""'  ^'"PO'- 
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evidence  is  offered  of  the  defendant's  fixed  design  to  kill  the  deceased  The 
fojjn  of  te  argument  is:  "A  planned  to  kill  S^;  the^fofe  A Sl/d^ 
kill  B  It  as  clear  that  we  have  here  no  semblance  of  a  svlWism  ti  ! 
form  of  argument  is  exactly  the  same  when  we  argue:  "  Yeste  ^5^60  3 

cVt^'dTuhr'%"'«?:ilT?=  '''r°"'*^«  sidewrwaTptaS 

other  legal  evidentiary  facts.  We  may  argue:  "Last  w^k  thTJt.  i 
had  a  quarrel  with  the  defendant  B;  th'ereffre.  A  is  problSy  bled  agalsl 
bly^hetZ/r'f  b'?  f.  S5:?C"'^^  '"  '^'^  •^°-'   thereLnls  p':r 

capabfe  of  l^ing  exprTe^d  S  tZd  Sv^oT  s^lStrm  "'  tI'  ^  ''^ 
first  instance  above,  is  not  the  true  form    «  Me^sS  Hr,;  "''  'u  '^^ 

carried  out;  A  had  a  fixed  desiim  to  k,il  i     u     .         f  ^°''  "°  Probably 
out  his  desin  and  did  ^^B'-rT^L'ltl'::lZ,tC^^^^^^ 

nence  the  impLd  la^ol^  '  „et,izS^^^     'Ti^^  ^«-'°g  ^"^0  promi! 
of  what  the  form  might  4  -  for  aS  L    r  t"'    ^'  "  "''*  «  •1"««"°° 

possibility,  it  would  still  be  LSsTJleTi,   I   7"'""''  °"  *°  *^  * 

form:  -People  whoS,  .«!  »,^  •'    Y'^  "  '""  "^  i"*"  '^•"""' 

»r  v„?ri£:.rircotts*  v-  if^  p-'»'^  °- 

premm,  .„d  ,o  the  ZxnmMZ^l  d^kr.  .hethe,  it  .ccpt,  ft,  n.j„ 
poMBt  if  fte  .ride-™  .1,ZL  L   ,     V     °P  '"  «»■"'«•«•«.  ""I  the  p,^ 

.g...,  ...er  ..1,  .0 « i.d„«i,.  ,„„^„,  :^tr  Th'"Lt".::rj 
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negligence  ia  to  be  inferred  from  the  fact  of  repairs,  —  jost  u  the  presence 
of  electricity  in  the  clouds  was  inferred  by  Franklin  from  the  shock  through 
the  kite-string,  i  «.  by  a  purely  inductive  form  of  reasoning.  So  with  all 
other  evidence  when  resolved  into  the  deductive  form ;  the  transmuUtion  ia 
useless,  because  the  Court's  attention  is  merely  transferred  from  the  syllogism 
as  a  whole  to  the  validity  of  the  inference  conUined  in  the  major  premise ; 
which  presents  itself  again  in  inductive  form.  For  all  practical  purposes, 
then,  it  '  i  sufficient  to  treat  the  use  of  litigious  evidentiary  facu  as  inductive 
in  form. 

§  31.  Praotioal  Kaqniremwits  cl  the  ArgiuMiit  The  next  inquiry  is.  What 
are  the  peculiar  dangers  of  the  argument,  the  loopholes  for  error,  the  oppor- 
tunities for  false  inferenw  ?  By  ascertaining  these,  we  shall  learn  what  safe- 
guards  or  tests  may  be  expected  to  be  imposed  by  the  Courte  before  admitting 
the  evidence  at  all,  and  what  opportunities  of  counter-argument  are  offered 
to  the  opponent 

These  peculiar  dangers  and  necessities  are  thus  set  forth  by  the  same 
eminent  authority: 

1884,  Professor  Alfred  Siilgwiek,  Fallacies,  270:  "There  ie  at  bottom  one  primair 
loarce  of  fallacy  in  the  inductive  srgnment,  eaU  it  by  whatever  name  may  be  moet 
convenient.  We  may  name  it,  for  inntMlce,  the  danger  of  orerlooking  plurality  of 
cauaes,  or  of  neglecting  possible  chance  or  counteraction,  or  the  possibility  of  unknown 
antecedents,  or  of  arguing  either  poit  hoe  ergo  propter  hoe  or  per  enumerationem  $im. 
plicem,  or  of  neglecting  to  exclude  alternatire  possibilities,  or  of  forgetting  that  facU 
may  bear  more  than  one  i-  '-^pretation,  or  of  sUting  the  law  too  widely,  or  of  failing 
to  see  below  the  surface,  or  —  perhaps  on  the  whole  (he  beat  of  all— of  unduly  neglect- 
ing poinU  of  difference.  .  .  .  [The  form  of  argument  is]  a  case  or  cases  brought  for- 
ward of  which  such  law  is  asserted  to  be  the  best  explanaUon.  If,  then,  some  betUr 
explanation  is  possible,  the  theory  as  sUted  U  impeachable.  ...  By  the  'best'  ex- 
planation is  meant  .  .  .  that  solitary  one  out  of  all  possible  hypotheses  which,  while 
explaining  all  the  facto  already  in  view,  is  narrowed,  limited,  hedged,  or  qualified,  suffi- 
ciently to  guard  in  the  best  possible  way  against  undiscovered  exceptions.  .  .  .  Hence, 
the  'best'  explanation  of  the  facto  A  and  B  and  C  is  that  explanation  which,  while 
neglecting  certoin  pointo  of  difference  among  them,  and  thus  forming  some  generalixa- 
Uon,  neglecto  only  those  differences  which  are  'unessential.'  The  best  explanation  of 
{i.e.  generalization  from)  one  solitary  sequence  observed  U  that  which  neglecto  only  ito 
unessential  elemento  or  features.  ...  It  is  in  every  ca-e,  then,  through  undue  neglect  of 
the  essential  difference  between  the  specific  case  or  cas^j  observed  and  the  wider  genua 
to  which  the  assertion  professes  to  reler,  that  we  rise  to  a  generalization  not  aufficienUy 
guarded  against  possible  exceptions.  ...  All  positive  proof  depends  ...  on  Uie  care, 
the  precautions  with  which  observation  has  been  interpreted  and  experiment  conducted. 
So  far  only  as  theu  exclude  alternative  possibilities  are  they  of  real  value.  .  .  .  Because 
all  positive  assertion  can  only  justify  itself  .  .  .  when  mistakes  have  been  either  one  by 
one  eliminated  or  in  a  body  prevented,  the  burden  of  doubt  to  be  removed  by  evidence 
eonsisto  essentially  in  the  group  of  alternative  theories  remaining  undiscarded.  .  .  .  The 
important  point  is,  always,  to  ahow  that  aU  other  possible  theories  are  weighed  in  the 
balance  and  found  wanting,  —  that  is  to  say,  that  all  precautions  have  been  taken  against 
that  crudest  kind  of  unchecked  generalization  which  the  least  trained  mind  possesses  in 
the  greatest  abundance.  This  objection  against  a  theory,  that  alternative  theories  are 
not  yet  discarded,  appears,  however,  more  directly  applicable,  more  fruitful  of  results, 

against  a  concrete  or  ac  abstract-concrete  thesis  than  as-sinst  a  dirwstly  abstract  one 
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native,  hare  to  he  faced  as  poHible  eioJa^ationrnf  TLk    .  ,'  '         ^'*'"  '^'*'"- 

ii.«dlate  quMtion  in  each  caw  irwh.t?.^^.  e««h  ol.,erve<I  case;  and  the  iu,. 

But  in  the  study  of  logic  we  are  concerned  with  discovering  the  defects  oTl 

£  ^;.frf  ^  ^  ^  ''■u?  "'*  P^P""^  *>'  "^'"•"'■"g  '^^  fnct  at  all  -wilh 
Its  quality  as  a  possible  Inference,  not  as  absolute  Proof.  What  are  the 
.afeguards  and  requiremenU  and  opportunities  then,  which  are  su  les'd  to 
Jhi  r„  T'  '"  ^""^'t^  P"""^*'  ^y  *»•«  ""^"~  «'  the  inductive  a™ent  ? 
thought.  If  there  are  conditions  necessary  for  the  proper  emDlov„,Pnr» 
inference,  the  judicial  determinations  may  L  tested  bJth^m^TdSu 

Who  are  not  professed  logicians  may  be  assumed  to  be  generally  and  rouchlv 
correct  The  circumstances  that  judicial  reasoning  on  questions  oh.rZt?^ 
va  ue  I  usually  not  conducted  professedly  according  to  logical  rules  a^dthll 
.t  ooks  o  practical  purposes  attainable  by  simple  Ind  rough  ^eswapuu' 
not  to  attempt  to  test  this  reasoning  too  steadily  and  mi^uteVby  JSc" 
rules.  But  as  the  logical  processes  cannot  be  evaded,  and  as  the  CourT  do 
profess  to  reason  upon  these  subjects,  it  is  both  necessa  y  and  po^ble  to  study 
their  rules,  and  to  learn  how  far  there  are  any  logical  tests  and  r  quir^rnts 

ST.  •":  ^ u "^1  ""'"""S'  «°  ^"  "«  '"^^  ^^y  «'  rules  of  ScTaTev^^ 
dence  puts  itself  in  harmony  with  scientific  logic,  we  must  ascirtSi  1 
far  as  some  arbitrary  tost,  or  no  test  at  all.  is  adopted,  we  must  a^  ertein  tiZ 
also  And  we  must  throughout  remember  the  peculiarity  of  the  tdidal 
problem,  separating  t  from  the  problem  of  scienSic  logicfi...  the  P^bTem 
of  dterinining  merely  when  the  point  of  admissibility  has  Len  enched  and 
not  the  point  of  absolute  proof  or  demonstration. 

tJ  ^IA"T'a  ^P  '^*^. '•'•""«•  *«>  *««•  Proponent  of  iWdenee.  If  then 
the  iK.tential  defect  of  inductive  Proof  is  that  the  fact  offered  as  the  basS 

sLs  the "tttT  "'^  ''  "^"/°  ""^  "'  ""'''  "*»^"  explanations  or  concb! 
sions  the  test  or  requirement  for  mere  Admissibility  (as  distinguished  from 
Proof)  must  be  something  far  short  of  this  i„  stricti^e  s.     The  Sire  to  e" 

Proola^fSd  ?''r  "i"""'  i^P"**'*^"  "°"^*^  ''^  '-"  the  stan  ^h ^o 
Proof  a  fatal  defect ;  and  yet,  if  on'y  that  single  other  hypothesis  were  onen 

here  might  still  be  an  extremely  high  degre^  of  probabSity  f     trcoSu 

nd  r«       r'-  .  '^''"  '^'^"''°"  ^'"^°«  «*-  the  human'footprLt  on  the 
sand,  he  could  not  argue  inductively  that  the  presence  of  another  human 

1    I>     0«A  -      _ 
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•  Compare  Steph«o,  Indian  Endenee  Act,  v,  14. 
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t^;;f.T;  M    ^  ^"""i  v'*'"  '^'  **  ••••*  ('•"  ««»i'i°)  the  hypo. 

the,,,  o  hi«  own  Mmnarabulism.  Neverthelcw.  the  fact  J  the  footprint 
WM  for  hM  conclu,in„  evidence  of  an  eitraordinary  degree  of  prouSI  ^ 

heTT  r"f  *""""•?•"«"'  Adn.U.ibilit^  The'miniLro 'Ust 
then,  for  th«  lower  standard  _  AdmiMibility  _  would  be  somethina  hka 
th» :  Doe.  the  evidentinry  fact  point  to  the  Lired  conclu.ion  ^  i  tl 
only  rational  hypothe.i,.  but)  a.  the  hypothcis  (or  explanation)  m«t  pC 

We  or  mo.t  natural  out  of  the  variou.  on.,  that  are  conceivab "  r  OrZ 
.tete  the  requirement  more  weakly),  i.  the  de.ired  concln.ion  (not.  the  mo^J 
natural  bu  anatml  or  plau.ibl.  one  among  the  variou.  conoeivable  on^ 
In  pract.ce  .t  will  be  found  that  the  Court,  vary  between  these  two  wcordL 
to  the  pract.cal  po..ibilities  of  producing  evidence  and  Tcco^'n^  hj 
dangers  of  its  misuse.     Sometime,  they  require  in  effect  that  thf  S}J^A 

able  one  than  others;  sometimes  they  merely  require  that  must  be  a  Zt 
able  or  a  possibe  one.  irrespective  of  the  greater  p'robability  of  o  hSs.*  ^ 
This  general  judicial  attitude  may  be  illustrated  from  various  sortVof  evi 
dentmry  facts     (1)  The  fact  that  A  left  the  city  ..^n  afte^  a  ,^'me  wt 
committed  wil   be  received  by  some  Court,  without  further  conditSrwWlI 
others  require  that  his  knowledge  that  he  was  suspected  shall  fi™  XwL 
Here  the  evident  notion  is  that  the  mere  fact  of  departure  by  one  „nai^ 
o    L  ffc^rtVr  '°  T.r7  ""•"*"'  «P-n«tions;  bu't  the  adS 
.nf„  .hi  ?  t         r^'f  *^  "•""«*  *"°'*'  *°  P«t  these  other  hypothesw 
into  the  background,  and  makes  the  desired  explanation  or  conclu.r-TT 
a  guilty  consciousness— stand  out  prominently  as  a  mo»«  r.rnK«w»       a 
p  ausible  one.     Even  then  there  are  o'ther  po^slL  hvpoSiol'"      h  as"a 

the  cT'  Ir.H     '"^  ""'"'T  "'  ''''  '•"  °^  »  yeilow-fever  ep  S  mi    in 
the  city,  but  these  are  not  the  immediately  natural  ones,  and  the  creat^ 

Zn£'    ^\  u'  ^\^*'  ^  '"'''"»  "P^  »^t«'  «°  ''ccMent  tends  io  the 

probable  conclusion  that  he  is  conscious  of  the  machine's  being  neg  igentjJ 

ab  W  ».  "  "^  '^°  '°  '^'  explanation,  not  perhaps  ^uaSy  pS 
able,  that  he  was  conscious  of  its  being  merely  defective.  yernoVnegWly 
so.  Nevertheless,  the  injustice  of  allowing  the  former  inference  t^  be  made 
If  m  truth  the  latter  should  be  the  correct  one.  is  so  great  that"2  The  ooTnTon' 
o  most  Courts)  the  evidence  should  be  excluded,  ^ere  the  notionTZt 
the  desired  explanation  is  not  so  preeminently  the  most  probable  one   as 

;S1  .T"  *"  ""'!  ''  **'"'""«  ^  ''°°«^«  >»=  the'sCd^^  of 'the 
fact  Z  A  b.r^  somewhat  higher  than  in  the  preceding  instance.  (3)  The 
fact  that  A  before  a  robbory  had  no  money,  but  after  it  had  a  laiRe  sum  i! 
offered  to  indicate  that  he  by  robbery  became  possessed  of  the  E  sum  of 
money.  There  are  several  other  possible  explanations. -he  Zipt  of  a 
legacy,  the  receipt  of  a  debt,  the  winning  of  a  gambling  ^mTandlh; 

«  For  judicial  phruiEg.  of  the  twt  for  circnmitutiJ  .vidwoe.  te.  1 88,  jmI 
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r.  fa?rT^''';/Jj.J:;X"^^^^^^^^^^^    -;. -o„«  other  «pWti..„. 

to  .how  him  to  be  the  thief     N^i  ?kl         ?     "'  *^  '  P*^'  ">""  »  """""J 
fact  of  poverty  iramonJ7h.v.r         "^n^J""",,  of  theft  from  the  men, 

probab.e':fo?i;he'3i       SIS^^^^^^^^^  V''  '^"^ 

row  are  all  equallr  or  mor.  JZtl\V  '^""'"^  P"'«™»»'y  work  or  beg  or  bor- 

also  a  dangeZr;  toTdo^rt^  L' "hJbt^J'^^'r'' ^  '*••""«•  ^'"« 
poor  men',  conduct  ha.  the  dVuM.  A.#  f  ,  ?  •  *='"?«'"«*°''  to  be  put  on 
hard  upon  the  inni»n"  Such  .5h  *  u  '^.'"8  '"'  ?"''«»''«  «'"1  ""re 
that  concluabn  (^The  fact  thaTl T'  °*'  "k",""""  "^'"'"^'^  '"  "'"* 
on  the  .tand  that  he  «w  A  .trill  tT  u"'/"''"'""*^*'  '^^'""""^  '^'«'«a 
.b.olutely.    But  no;r,.\t  reclred  that'r?^  '""  '^■^"  "'=''•'"'*' 

powe«  of  observation  and^memiryt^SJtee^f^^^^^^^^^  ."'"^'  "''"'  '''" 
cem  the  .abject  of  the  teetimonv     If  it  Z.  u°'^'  *"''  ""y  "°*  «°«»- 

i.  excluded/because  th^h^LJthJl^  TT  ""'  '"''J**'*'  '^'  ^'»"««« 
too  feeble  and  -probablXZot  hVh'jpo^^^^^^^^^^^  -'^^  V' 

only  .ource  of  hi.  statement     But  if  th-  >  i  ,  ^"  delusion  is  the 

ject.then  hi«.tatemenVrr^Lv«1 1  X  !!"""  '^°''  ""'"""cern  thnt  sub- 
ment  has  been  atcterbrtrdel  Z  'Tht^  ^  '""^^ »"«  «'»'- 

the  evidentiary  fact-  i  /the  as^rHnT^n  Ju  \  '^^  '"''"'"  "'  "  »^'"«.  that 
the  correctnew  of  the  MwrL Ta  Lst? '^"'^ "" ''"'  "^ '^^--'"^^  "'^^^ 
(6)  The  fact  that  A  ma",  h  .  sUteLt  ?>!  """""^  P""^''^'''  hypotheses, 
a  leading  question  of^jt'co';;,^,^  ZZP^T^'  '"  '^^P^^  ^ 
chance,  are  so  great  that  hi.  answer  i.LT,       1  "^  '"  experience  the 

not  on  hi.  own^nowC  "  TThe  oth^Th  °H  '\'''T^'^  »"KS-tion  and 
deals  merely  with  the  P«liminafv  matte^'lTl";^"  ''''  ^'"''"8  'I""**"" 
the  answer  i.  receivable  because  Th^™^  ?""*'  "S*'  ""«*  residence, 

on  those  subjects.  trcSsTon  th^.^u? '"  ^"'t  motive  for  falsification 
probable  one.  Sti  1  further  X«  the  wit.  '"**  ^"'^  "  ^"  '^'  •"«»* 
what  the  inqui.7  is  about  hir.teteLe„rl„  """""'.^  ""''•'  *"  understand 
ceived.  becaL Tlthough  the  oSS  Z^^^^^^^^  '^"^^•°"  "  ^• 

a«  probable  a.  ever,  yet  thereTno  oth-  1  ",  't'  ^'"« ''  P*''"'?"  «''" 
that  souree  (,-.«.  thi  witnelH  a„T^  T^  °  °''**'°'"8  «^i«J«°«=e  from 
swer).  though  furni.wS;r„i^^^^^^^  '^'  evidentiary  fact  (.-...  his  a„- 

come.  in  b^ause  ofthe  pau  ^  o*  -^^^^^^^  ^'"^  ""  *°  ^  inadmissible, 

the  situation.    (7)  FoL7y  t^e  iT/n™      ""^  *''«.  P™«=«°«1  necessities  o 
sufficed  to  exclude  a  S«f  i!  Tf    i  /  t  P'"""'"'^  '"^'^^t  "^  ""y  ^<'^t 
tion.     It  was  always^Sei  ;*;/'.        /^'  '''^'^'^'^  ^^^t  of  his  Ler- 
hypK,thesisthatsuJh;°rs^tr^  i^^^^^^^^^^  «-->  ".-  the 

and  leu  probable  one  •  but  thp  «««.  ^    u,'  "^"^^'^  '"'^e  was  a  contiiif^ent 
enough  to'exclude    hem     xXTheTa^'f  ^ ?"*  '""^  "^'S^'  be  fals.'was  ' 
such  assertions  with  the  treataent  of  .U    1"'  ''""^"n'^ed  its  treatment  of 
not  aUow  the  les.  VrlT^^t^LS' ^tLllTH  l'''''^  '"  '^  '^'^ 
particularly  in  view  of  the  avarbilitJof^ltS^lrS t:^ 
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conllmiing  that  hjpothetii,  (8)  The  fict  thtt  A,  the  witneu,  hw  had  a 
lawtuit  with  B,  the  defendant,  ia  offered  to  rhow  that  A  haa  feelinga  of  ani- 
moaity  towarcU  B  which  make  it  probable  that  he  cannot  leetify  oomctlr 
agaiftiit  him.  Moat  Courta  admit  inch  eridence;  but  the  Coorta  that  reject 
it  do  10  on  the  expraaacd  theoiy  that  the  inferenoe  of  auch  animoaity  ia  a 
forced  nnd  unnatural  one,  and  that  the  mere  fact  of  a  lawauit  ia  oonaiatent 
with  ao  manj  other  more  probable  hjrpotheaea  that  the  eridnioa  doea  not 
reach  a  aufficieut  degree  of  probative  value. 

Thu«,  throughout  the  whole  realm  of  evidence,  cirenmatantial  and  taati- 
monial,  the  theory  of  the  inductive  argument,  u  practically  appUed  from  the 
aundpoint  of  Admiaaibility,  ia  that  the  evidentiary  fact  will  be  considered 
when,  and  only  when,  the  desired  conclusion  baaed  upon  it  ia  a  more 
probable  or  natural,  or  at  leut  a  probable  or  natural,  hypothesis,  and  when 
the  other  hypotheses  or  explanations  of  the  fact,  if  any,  are  either  k*s 
probable  or  natural,  or  at  least  not  exceedingly  more  probable  or  naturnL 
The  degree  of  strength  required  will  vnry  with  different  sorts  of  evidentiary 
facts,  depending  somewhat  upon  differing  views  of  human  experience  with 
those  facU,  somewhat  upon  the  practical  availability  of  stronger  facU,  and 
somewhat  upon  the  hardships  of  certain  inferences  in  case  they  should  be 
unfounded.  But  the  general  spirit  and  mode  of  reasoning  of  the  Courta 
substantially  illustrates  the  dictates  of  scientific  logic. 

§  33.  Same:  Oooaalonal  aabordlnate  Teato ;  Method  of  A«raeaMat  and 
Method  of  DUtereaoe.  The  main  questioo  for  the  inductive  argument  being 
(in  the  words  of  Professor  Sidgwick,  already  quoted).  «  What  certainty  can 
we  obtain  that  the  alternative  chosen  is  the  right  one  out  of  all  those  con- 
ceivable ?,"  there  have  been  stated  by  scientific  logic  several  subordinate 
methods  or  processes  of  investigaUon  which  may  be  viewed  as  attempts  to 
answer  this  question.  Usually  enumerated  as  five,  they  are  reducible  in 
essence  to  two,  — the  Method  of  Agreement  and  the  Method  of  Difference. 
Occasionally  they  may  be  and  are  conveniently  resorted  to  in  the  testinir  of 
judicial  evidence. 

(a)  Mfihod  o/  Agrumtnt.  The  ct.on  which  this  applies  may  be  thus 
stated:  "Whatever  circumstances  can  be  excluded  without  excludin"  the 
phenomenon  whose  effect  (or  cause)  is  being  sought;  or  can  be  absent^not- 
withsMnding  its  presence,  are  not  causally  connected  with  it.  .  .  .  The 
remainder,  those  circumstances  which  are  not  eliminated  by  this  process,  are 
supposed  to  be  thus  shown  to  be  essential  to  the  phenomenon,  —  to  be  the 
proved  effect  (or  cause)."  >  From  the  point  of  view  of  Proof,  then,  when  we 
argue  that  the  observed  instances  of  a,  viz.  a',  a",  a">,  being  always  followed 
by  b.  prove  a  to  be  the  cause  of  h,  we  can  avoid  the  danger  of  ignoring  other 
causes  as  the  true  explanation,  by  providing  that  the  various  instances  shaU 
be  attended  by  identically  the  same  circumstances  or  conditions;  then,  and 
then  only,  when  a,  under  identically  the  same  conditions,  is  followed  always 
by  b.  have  we  the  right  to  claim  that  b  is  the  effect  of  a  and  not  of  some 

•  Si Jgwict,  ubi  tupra,  340. 
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othtr  «pUn.Uo„,.  .ccordinfflTou,  ii       *? ''8"°"»l7  »''«  powibility  of 

condition..  ,-. ..  „  that  7«  .um^^i  ^  -  '  ^"°*  i«l«DtlcIly  the  wme 
though  not  th.  ontU,  bKXu^^^^^^  **  l*^'  '"*  "''"'  '-S' 
^  merely.  p,^tic.Uid  to  th;Sum^L"^     a"  '"»'^"''''««  te,t-- which 

I»r«llel  i,.«U,.ce.  To  iUuitrate  n »  Tn  i?  '  'r'*  *^"^''  "' '  •»PPo«ed 
dua  to  the  eating  of  cerWn  J^'  U,e  fl^u  T^"'f  '  P""«"''  '""«»  wa, 
ill  after  eating  of  the  .ame  f^'  «««  b  f  T**  **"'  "''""  P«"""-  ^'^ 
whether  th.  other  iHnesTw  Zi  Jj7„iV  te«t  naturally  to  be  applied  i. 

of  Ume.  .urrounding,.  an?  7mX^T%t'T"V'''''"  '^°"^*"»" 
pavement  cauaed  an  iniurr  hZl»^  a  '  ''"'''  *""»»  •  Pot'on  of  • 
offered  that  other  person  ?hot3ff,?r"'  »^P"«'"-»'y.  'he  fact  it 
Ur  teat  i.  called  for.  Judidal^aJ,  "„1?"  *^'"  P'"*^-  "'^'^  »  ""i" 
which  thi.  «ime  .ubordinatl  tea^i;  ha  „  JT  f  ''""'  ""™*^  **'  '""""'oea  i„ 
pntcUce  u««I  by  the  Court.  «  "  ""'""'  "'"'  »°  *«  'PPWed.  and  i.  in 

in^tlXThrre::;  n^d'ert::.!^  "'^^"^  ••'  =  •  ""-  ^-nce 
which  it  does  not  occur  have  !v!^T'   *?°°  r""'  ">«>  »»  instance  in 
one  only  occurring  in  [he  frrmlr^th."**  '"  '=°'""'°"  "^^  one.  that 
in.Unce.  differ  i.L  effect  or  that uTr*""" J"  "''"'''  ''""«  »»>«  ^wo 
cau«,.of  the  phenomenon."  11^/^1"  >nd  apenaable  part  of  the 
«bUity.  the  teat  of  thi.  .»u.^nt  £1?.    i  ^5""^  ^"'P"'*"'  "'  ^'J™"- 
c«u«,  of  h.  by  the  fact  thaTwherIv«Tw».       ""'"  J"  P"""  *»>«*  *  »  the 
found,  and  that  wherever  "  w«  noIpLTtn"^'  '^'  '^'''  *'  *'  *"•  ''« 
found,  the  various  insUncer"  hV^Td  rf    "^"^T*  '"^^^  "  °'  '^  ^"^ 
substantially  similar  to  each  other 'in  iill  1.1  /"  «l°""*hle  if  thoy  were 

Thi.  te.t  i.  of  comparaJively  ™L^ '1,  ""?*'=».««'?*  the  presence  of  r. 
it  i.  rare  that  in.tanC  S  wWch  ffilT  "  ^"*°'''' •'^''^^°«=«' ^^ 
pi^rranged  experimental  p^We  Bitt",  "*'"'':""'"*•  ""'«"  ^J^"" 
case  admit  the  fulfilment  7 tC^anir^^Z  Ju"  "'  '^'  '=°"*^'°"''  °'  the 
fmployed.  To  illustrate  The  L^H The  '  '"^''T"*  ""^  ^'^  ""d  « 
is  attributed  by  the  defendant  to  sewe^^  f  I""  *''*'  P'""''«'»  '"'«•« 
to  use  the  fact  that  « under  c^nSo;?!/  *  P"'^"''' '^^  " '^"°^«'J 
Fssible  like  those  surroun^g^Je  ^abtiSJ  r'"?**"'^^'  "  "«"ly  " 

«e:^r:i^r!;\=  a^rprbaSfrth"? ''  r-  ^^«  -- 

andareJudiciallyVe^iraJl'rifSg^^^^^ 


I  Sf'  «"':"<.  in  P«rtieul,r. 
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of  such  a  fact  icolcernS  with  fh«  '  ?'^  '"J^g  "P""  the  admissibility 
in  advance  Lou„tTe,1uTe  someT.r  ''^t'^'l  '^'  P'°P°"'"''  "''"» 
they  are  so  much  ll  prob  bt  tha^  t  J  ^^^  ?"  ''^^^'''  *"  *''«'•'" 

tas^.  ^wi„«  that  L  o?tr  ^;  z:^ -—  -  ;e:;v5; 

1   m!,1Tl.'°"  ?'  "^"""r  ««*  »>y  <»11  tor  trmtrnM  in  two  m«cU  • 
conclusion  that  he  was  nresent  wTtK  \    /   "°.^'^*'  *°  '"'"*"  ^'^^  ^'"•"'^J 

Sill:  r.J5'S^^""■"-^^^^^^^^ 

^™.  A.  p™^sr.L^  !^vq]_.tr ';jj£rr  iti' 
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the  fac  of  a  reconciliation  in  the  interim -that  the  fact  of  the  quarrel  does 
t"e    of  a  brt '""'""""  "''''"''•    ^'>  "^^  •''""  ^•'^  ^J™"  vib?ati^iS 

awav  bv  ?h.  I  . "''»:' ;:''J«««"'  ''"il'l'»g«  "  received ;  this  may  bo  explained 
tZl  iL  >1      .   '*  '^'  T"'''""  °'  "  '""^"y-  "-"l  «»t  the  bridge-vibra- 

have  had  »S^°  .  '""'"•  <^^  ^  ''*'°^"  """^^  »^  «''"*'>  i"  advance  "o 
have  had  adequate  opportunity  to  observe  the  facts  related,  and  to  have  suffl- 
c^nt  experience  to  judge,  if  the  matter  is  out  of  the  ordinary ;  the  hypothe  U 

■onal  o„r'  ^  T^l"""  '^  *^"P°"''°"'  ^^'"«  -'  «*  -^-'J  but  ^  excep- 
.onal  one.  need  not  bo  discounted  in  advance  by  showing  his  good  character 

to  srow  It^"'  'I"  ''''  *°/'.^  °PP°"^°'' "  ^''"  derogatory  circuLuncee™S 
to  show  It;  a  showing  of  bad  character  will  tend  to  explain  away  all  his 

wS  Hf  ^b'^r  °'  T^'t"^''  ""•    <'>  "^'"^  '-*  "'  "  converfat  on 
writ  ng.  of  which  a  part  has  been  received  as  an  admission,  may  be  presented 

to  id  n?!;r  '":?'*'"  T^  '^^  •^PP^*'"'  «^««^^  -^  ^^e  fragment;  thus, 
to  adopt  Algernon  Sidney's  famous  illustration  (frequently  used  by  Erskine 
in  his  arguments  for  the  accused  in  the  sedition  trials  of  the  1790s).  the  prose- 
cuuon,  on  a  cha^e  of  blasphen^^     niight  offer  a  statement  of  the  defendant : 

mere  is  no  God  ;  but  this  cot  .a  be  instantly  explained  away  as  part  of 
a  quotation  fj.m  the  Bible  of  the  passage.  "  The'fool  hath  said  in  hisTclt 

There  is  no  God.'"    Such  is  the  complementary  process  of  Explanation  by 

irorr;'Xn'?r '^' '' "'  "''^'  "^  "'^  ^^••^^"""^  ^^'^^  ---^ 

It  must  he  understood,  of  course,  that  the  opponent's  modes  of  opposition 

faculr  o"Ar]'"  "'  """'  ''''"  ^'^  "''"^  ^•^^  *-^^  »'  t'^^  -iEtiar; 
lact  Itself,  or  (3)  advance  some  new  and  different  evidentiary  fact  tending  to 

prove  his  own  counter-proposition.     But  in  neither  case  are  we  concerned 

here  with  any  process  of  Explanation.     In  (2)  there  is  no  form  of  argument  at 

dl.  but  a  simple  denial  of  the  fact ;  in  (3)  there  is  a  wholly  new  argument,  in 

which  the  opponent  in  turn  becomes  proponent  and  submits  his  material  for 

admissibility  according  to  the  ordinary  tests ;  ».  e.  it  is  an  ordinary  question  of 

relevancy.    To  illustrate :  To  chaise  A  with  murder,  the  prosecution  shows  a 

specific  threat,  an  old  quarrel,  and  traces  of  blood  on  his  clothes.    The  defend- 

ant  answers :  (1)  Explaining  away  the  old  quarrel  by  showing  an  intervening 

reconciliation ;  explaining  away  the  blood-traces  bv  showing  the  recent  killing 

of  a  chicken  ;  this  is  the  complementary  process  of  Explanation  suggested  by 

he  evidentiary  facts  of  quarrel  and  blood,  and  is  directed  to  diminishing  their 

force ;  this  complementary  process  depends  for  iu  conditions  and  possibilities 

upon  those  original  facU ;  (2)  Denying  the  sixjcific  threat;  this  is  in  itself  no 

form  of  mfenjnce.  and  raises  no  question  of  relevancy;  (3)  Advancing  the 


I  1 882.  Abend  v.  Mualler,  11  111.  Ann.  857 
»  18/0.  OnTut,  J.,  ia  Couutook  e.  Smith,  20 
Mich.  348  :  "In  u.<h<.  of  thi.  kind,  when  th. 
quMfion  u  M  to  the  raleTancT  of  evidence  in 
rM.ly.  the  point  ii  nnt  whetlier  the  evidence 
oirered  u  the  moet  convincing  or  perauuive  bnt 
whether  it  teodi  to  cut  down.  Uinit,  explain,  or 


obviate  the  defenoe  in  any  part  of  it,  or  to  illua- 
trate  some  legitimate  answer  to  the  defence.  In 
onier  to  be  relevant,  it  ia  not  rei|uiaite  that  the 
teatimoriy  should  be  essential.  It  mav  U  .  jmu. 
lative,  it  may  be  iuiienra<ntoi7,  «i»d  «Uii  br 
relevant." 
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§  35.    Sam* :  Oooaaioiial  8abordliiat«  i>«.».      ti  u      t 

proponenfs  evidentiary  fact  isc^^lllTZiJ^l'T:::'^-  ''"'  ''*' 
usually  involving  a  substantial  .imHaJ!!.    *      V^-  'wbordmate  test, 

in  a  few  situations  iaTim  ?„  .hf  j'  """'^'''T'  *°'^  P^""^'^^  "««^"> 
explaining  away  the  fore!  of  .„  »  ^  *  ^  T^'  ^^'^  °PP«°«°*'  ^^e^i""'  of 
hypothesi  is  eTuii;  o  "ore  prZbfetrtl  '^''°"^  *'^"*  ''"°'''- 
process,  just  described  in  1  comm„„  #  ""^  ''"'°"^'  ^"•^»  '»»«'  the 

subordinate  form  SU  use^i;  t?-"'T''^''  '^^'^  "'^  «»  "P^^fi'^ 
noticed  in  judicial  annaLJ^.    ^  certain  situations.     These  forms,  as 

y  18  the  effect  of  x.  and  the  evidentiarv  fZ^J  Z.^  *  ProposiUon  is  that 
the  circumstance  y  followed  and^Z  T  ."'  ""  '"'"^^^^'^  "'  « '  '"'^  «". 
venient  way  of  annuZg The  effect  of  thTr  '  "*'  P'^^"*'  *  '=°'^- 
a  fpurth  instance  «'"  the  cii^„m!?  ""'^'^^  "  *°  «'>°''  that  in 

stance,  did  not  foUow'  tT^CZT  """"'r'^  ^^^  ^''^  '=^"- 
the  defendant's  railway  brid^  cr^lT.l  ^  "'^r^  '*""  *•»"  ^'''"tions  of 
end.  the  injured  conSon  Xrut  b  j^^'  ^  ""f  ^'  ''"^'^'"8'  "'  ^^«  ««teru 
plaintiff;  toexplain  thU awav  theZ.  ?'  V^''^  ^""^  "  "*«'^«d  f°'  the 

western  Ld  the  v^bratrnrw'^if  ev;^^^"     '"'  ?'  '^^'""^''"'  '^^^  »t  the 
were  cracked.*    The  tZ^Zui  Z^^J""^,  *"V''  °°  ^""'""SS  there 
the  inconsistent  ^t.r.ZnZflT:^''[:^^^^^ 
conditions,  so  as  to  exclude  the  likeliho^  S  1  ""''^tantially  similar 

above  illustration,  the  peculiar  stinTth^  th«  h  ^i^'"''''"  """^  "  'S-  ^  the 
could  have  counteracted  throUrS  f.t  '^*^°«'  "'  ^«  ^««tem  end- 
this  mode  of  argum^nUs  to  deTo?.    V  *^",f  "PP^-^d  «=«"«».    A  chief  use  for 

When  A-s  arg^ri^ttTer oTd^S- ^^^^^^^^^ 
obvious  that  the  whole  force  of  his  eviiX  facH  «  '  "  '!?^"''"'' ''  " 
single  instance  of  iu  impossibilitv  or  if!  ^  \  ,  '  """^  destroyed  by  a 

are  substantially  sir^l^fn Tti  e^es  InZ  ^  ^^1^""^'^"^  '^'  '=°"'^'^'°" 
set  up  as  the  exclusive  one  rshown  not  to t  .  "^  '^'  ^^^'^''''  °"g'''"»3^ 
fact  that  a  contrary  one  Z  occur^d  ^th^  ^  T  "^"^T""  °"'  "'  ""'  ^y  the 


*  Sidgwick,  uM  tupra,  276. 


^^  1882,  Abend  r.  Mnaller,  11  lU.  App.  2M. 
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prosecuting  attorney  sudden  yC^e  Li  "'""' «^"'"8  ^''""gh  it;  the 
dre^  it  completely  down,  thuf  £„vLt  ^    T'jJ*  «J«'«°danf8  head  and 
tnal  for  murder,  there  was  LTZy  th^^'"!^  ^po-sibility ;  (i)  at  a 
certam  hill,  wearing  a  pePDer^nZn?/     f  .u      *"'"'®'^  '^°''  "^n  going  up  a 
and  facing  the  s"^,  LSr^  IweTtttt  VT'  ^"?"'«  ''"'  *•>«  -' 
was  impossible  for  an  observer  to  distlnlilh  I";  '""^  "'"'"mstances  it 
for  arson,  the  prosecution  claLd  that  the  St,^^  '"'"  "'  *"'  <''>  ^'  »  ^rial 
closed  box  80  as  to  burn  dowSo  »  l!„„  I  7   J"  "*  ''•''>  » «=»"<"«  «et  in  a 
that  under  the  conditions  aZS  a  candle  wo  M  v.'^*' '  '^P*"'"^"*  ""^^-^^^ 
mtorval  than  that  which  must  ha^e'hplL  .  "''  '*"  «°°°  °"'  '"  "^  "'^'^^^ 

evidentiary  fact  has  SenSSLLI'hel.T.'^''''  *^^  P'°P°»^°t-s 
-the substantial  similarity  of  c^rion. S  .^  '^"°''  *""*  °'  §  33.  «„/., 
ponenfs  course  is  naturaUy  s°gS'^^^^  "^''?"'=«''  "fered  -.  the  op- 

a  residuum  of  dissimilar  condSs  which  thor^  7  '^''  ''''''  "  '''  '«'«» 
exclude,  nevertheless  suffices  to  dimTnS?'.  I!  "°*  originally  sufficient  to 
other  hypothesis  a  possibiron^  Tf  not  an^  11"'  "t"'  ^^  '"^'""g  ^^^e 
trate :  («)  in  arguine  that  ArT^.-    1       «      "^"""^  P'^^^'^'e  one.     To  illus- 

similar  symptoms  is  received  ■  to  IJZtV-  *'°"''*  ^''"^  effected  by 

the  same  symptoms  customanTy  at£  i  "r'^'  '^'"'"'^  ^  '^''^^^^'^  ''''' 
that  the  others,  but  not  the  pSff  S.  .  "^  °^  ""'«'"°''  «y«ters.  and 

of  conditions  is  emphasiz^^^  7e  'J^'i^Te  "  ^^^  *»>«  dissimilarity 

(J)  To  prove  the  qualities  of  «7enSr  nlentin  '"°"'°"''  "PJ»"ation 

received  that  the  patrons  of  the  dentU  n^Ztl  !^  *r  °-^''"".  the  fact  is 
dentists  but  not  under  him ;  to  eSb  tSrfw!  1  """^''l^  ^''^  ""'^^^  °ther 
had  never  been  under  him  k7oS  he  ^slS  ,H  ^'-  uT  ^  •'*°''"  t^"*  they 
the  dissimilarity  of  condition  To  suZt  t^t^ZTl''.'^'"'  '"P"^""^"* 
and  not  the  invention,  had  preventedTeir  pat         '"*"'"  ^"°°*>  ^'''"■ 

./tiX'^ft  a^rettS",:-  trt^™  •^''^  ^"^-^^-  ^«  *^- 

the  circumstance  y  followed  anrtK:  !^^^  '"  ""'^°^««  «'  «'.and  a", 

way  of  annulling  the  eSofthle  'stirrer'  .'  """  P'^''^"*'  "-ther 
stance  «'"  the  circumstance  JZ^  foW?  ".*°  '^°^  *»»*'  «  »  fourth  in- 
not  present  This  t^ZTJt  if  S  I  i?  '"".^  ^''  ^''^  circumstance  x  was 
consists  in  offering  oTheHn stances  in  i^ • '.' *.i'  ""^^'^  °*  (D  «*;.r«.  and 
without  the  presence  of  thetue^rl  .  *^'  '^""^  ^^^'^^  »  ^°"°d.  but 

us  to  look  upon  its  p^ence  inlhfLrr"!."'""'"''""^  ""^  ''-  '»"=«» 
accidental,  and  not  reair^ltive  C  °"^""^  '"''*''*=«''  »»  '"e^lj 
that  the  conditions  of  the  aSonai  inl^n  "'1"^,'??'  °'  this  argument  i, 
in  eveiy  respect  except  thfa  S^°:l^^^^  ^  substantially  similar 

-.  then  the  elimination  of  S\^L:::T^t^:^;^l^ 

CW  by  Mr.  Irrtog  B«w„e.  0«.„  B.g.  ,89,,  ^g,,. 
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pUshed.  For  example,  the  fact  of  the  defendant's  fiowage  of  certain  lauds  of 
the  plaintiff  is  alleged  to  be  the  cause  of  deterioration  in  their  productive- 
ness  during  the  previous  ten  years ;  to  refute  this,  the  defendant  offers  the 
fact  of  similar  deterioration  of  other  lauds  that  had  not  been  subjected  to  the 
flowage ;  this  u  admissible  only  so  far  as  the  other  lands  are  near  by  and 
presumably  under  the  same  influences  of  soil  and  climate.* 

§36.  ■oinaMiy.    It  has  thus  been  seen  that  every  evidentiary  fact  or  class 
of  facts  may  call  for  two  processes  and  raise  two  seta  of  questions :  (1)  the 
adraissibihty  of  the  original  fact  from  the  proponent;  (2)  the  admissibility 
of  explanatory  facte  from  the  opponent    (1)  The  first  u  subjected  to  the 
test  whether  the  claimed  conclusion  is  a  probable  or  a  more  probable  one 
having  regard  to  conceivable  interpretations  of  the  fact;  the  rulings  var^ 
more  or  less  upon  different  evidentiary  facte,  according  to  various  consider^ 
^i?Ti.     "P®™°°^!  and  occasionaUy  specific  subordinate  teste  are  appHed 
(2)  The  second  process  consiste  in  explaining  away  the  original  fact's  force 
by  showing  the  existence  and  probability  of  ether  hypotheses;  for  this  pur- 
pose other  facte  affording  such  explanations  are  receivable  from  the  oppo- 
nent; and  here  ako.  occasionaUy.  occur  specific  subordinate  processes  and 
teste.    The  deteUed  rules  for  the  various  sorte  of  evidence  are  of  course  more 
orless  concrete  and  dogmatic;  this  or  that  evidence  is  or  is  not  held  to  be 
relevant     But  the  principles  underlying  these  rulings  are  the  principles  of 
applied  logic  that  have  just  been  outlined. 

•  1888,  SUndiAr.WMhbiiim  81  Pick.  287;  ^«»<;H<«i  461. 
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CKArvaa.  zv 


I  ??•  P**^  »'  PreUtiTe  V»lne  nqnind. 
i  88.   Stm.  :  "ColUt.™!  -  FkuT 
I  i?-  Ir*^'  wd  Fata«  EeIeT.ncT. 


pl.t*i?;i  .'"•••~"?7  Md  MnlMf.rioott«ML  or 


elusion  from  the  oiZhcTZSlT^l^:^"'''''''  "  ''"''  the  claimed  con: 
sis,  with  reference  to  the  p^siWHtv  nf  ir  k  V  *  '"''"  P«>bable  hypothe- 
general  principle  that  b^H  'riKe  t^^^^^^^^^  This  is  not  on^  the 

expressed  form  of  the  test  for  «7«!ffi!t^e,°'  ^^  ^°"'»'  ^"'  ""Iso  the 
naturally  more  or  less  varillnTu  ^"^  °'  'f*^  Nevertheless,  there  is 
time  to  time  by  th  TouT  SntriSr  '"f  S'  ^"^""8"  ?"'  '"'»'>  ^™» 
tial  (or  •' presumptive  •')7videSa^vrw?l'^^^^^  for  circumstan- 

following  typical  passages  wUlwrve  La ->1^^^*w^^  attempted;  and  the 
the  Courts  ajply  tKroTrslevrcy"    ^   ^"  *"  "*'  «'*'"^  "P^*  ^  '•'i'^h 

defendant  in  error  humbly  aubmito  th^  U  i.  ^  .^.  ^'"'^  "*•  •»  '°"<>»»-  "The 
without  di,«.t  or  PoriUTeUSnyo' ttie^CrnJ^unn"*  '•  ^"^  *"  *'"'  °"'"«'»  «>'  '«^ 
although  th.  inference  or  conolurion  to^^  '  V'^°.u"'".°'''"*'»' •'''''•°««  ""'j. 
not  .b«,lutely  certain  or  neoessaTthaVitu^ffi-  *T  u*"  «~""°»t^oe«  pwved  b. 
."ch  „  may  afford  a  fair  ^^oi-ile  ir^umptrof  th""?  rr."'"'"*'  «'''^--  ^ 
endence  ha.  that  tendency  it  ought  to  b^^^vC°°i  t«  !"*!.*"  ^  *"'^'  '"«'  "  *•>• 
jury,  to  whom  alone  it  belongs  to  detemine  ^n  ttl  n^  •  /  »•>•  ^-'deration  of  the 
.Unc«  prov^  and  whether  ttey  w^TXeKtE^  "''^r'' *"'**  °' '^^  «'«"«»■ 
them  in  finding  the  fact  in  iMue."        •""""""y  «ati.factory  and  convincing  to  warrant 

.t«aSir.;.n'i-i?t5:rta:  Jfft^^^^^  ^i:  ^l^^  -^e  «„«  between 
prove  the  i«ne,  and  yet  a«  not  Jr^^  «  to  ^'  °°J  '■  "^ir^'  «"  *^t^  ^ndency  to 
tmctly  marked,  and  f4m  the  ever^^hiTtTng  JLu^at"^."""'"*'  "  "•"  *"  •"  '^  ^«»- 
"»-•'>•»•'  can  be  dUtinotly  defined.  .  ir?s^ti«  r  "^ /"«""  »"d«  the  same 
that .  the  great  and  general  rile  upon  the  .abSct  ^.  J^^ll  fj^"*""""^  **"'  ^'  *'  "  »«<« 
cumetance.  upon  which  any  reaJuable  p^uZtr  .^/'"'' "  *"'  •»  ^•«»«  »'  «'• 
W.it,  of  the  i«„e  o,  di.put'ed  f«t  «XLTbrere"L^ce'°"°'^  -  to  th.  truth  o» 
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tion  of  indirect,  or.  u  it  i.  wm.tiiiiat  oalled,  circumrtanti.!  .Tidenee.Thi.uK 
^.dence  U  ,K,n,etin.«  drawn  from  U..  experience  which  elbr»Tto\n«»?^o„fZ* 

elucidate  the  inqulToTto  .Lui  lueh  «l^rr^.*!"'''  •"'"*"  '  '"b"'  "J"*^.  *» 

ordfnaV  buSn3  ir.r^hrtT^^^^^^^  ^tin,ony  to  which  men  daily  recur  in  the 
ha^rdof  .hutth«outtbe  li^ht.  M.»r  f  ^  "^^^  ^^  '  J'"''"*'  *"*»""»'  ""hout 
in.p,..ra„c.forK:ii''^!:L^^,ro?rm^,-^-«^^^^^^ 

Tufficie^t  for  tJ.  pi;iXi  hi.taZ2t"i:  'r  ''"""°«"  ?'  '"  '^'"^'""y'  "  *^ 
Inquiry,  though  thi^  .^  wei^^orTrnTte^**         ^  •°°"'  "^""^  "'*  ""»  P^'-^'^^ 

inquii  u  illerant  evident  .nd  Z„M  ^"L"*!,"*  '^""''"''°  "P""  *»«•  P"'"*  »■">« 
.houIdbe.Z^«IS  rndofThial.^?n^  n'  ^'  '^T''^'  ''""*^"  "  °'  *»"'»  '"'"'« 
he  admit,  and  ^l^t.,  under  lur  .^L^i^.'^tjlfdZ .^'h'  ''T'"T  ^"'"^ '"  '"'' ""''"' 
the  evidence,  for  that  i.  for  tt.  luT^t  J^J^  ^'^I?  ^"  *'*""*"  <"°'  °'  "^e  effect  of 
evidence  to  .^nd«t  tman  iaLft  a  J^l"^*"*'"  ""T'"*^  *"  ""»  «""«•  »'  "" 

co.ill1^^e;mV^;["u.?- J^f^^^^^  ^  AH    648.  666  :    "To  render  evidence  of 

between  them  .nTttoS^n^o^re  uH  S  T"*''  "T^^'j  "'  '°^''*'  «""'«'"°" 
i.  sometime.  difficuTto  mwk  with  n^  1„  h  ^""^  *?•  u*"^*^  *°  «•'**'"»''•  •  •  •  " 
and  rea«,nable  inference  fwmTI^f  ''.°"  ""'''  **'*"'*•  »'"«  "™"«  <>'  J-* 

aarily  from  the  naturTof  in^i^u^del^  ^^  •"""•"•    "^^  •^•*»  "~'»- 

competency  u  easy  or  diS  of  l^Ton  ^t^  crcumatancee,  the  queetion  of  ita 
co„sUntormor,or^^l„,i^fdS'  "  '^^^Z'  «/"«""  '^Pix-d  connection  i, 
down  that  in  no  caw^eS"  to  b^xclad^H  «f  \"'f  P"^*'**'  "^^  '*  "-y »»«  '"'' 
with  the  principal  transition  fm.„-hf!-  J  ""y  f«ct  or  circumatancee,  connected 
ca,.  reaaonably  be  m^eT    *  ''''  "  "•'""""*  '^  ""'  *™"»  «>*  »  di'Po'ed  fact 

^'^!t7o{e.t?:Jo:;^TXl^^^^^  -The  prop*,  te.t  for  the  admi»i- 

mind  of  a  rea«,nably  cTuSm  Jio„' Jh  r  1'.  •"""  '  ^"^'""^  *°  »««'=*  *»*"«'  *"  '»•• 
faime..."  ^  '  P*"*"  '''"*  •'"""I'*  ««•*''•  «>d  weigh  it  with  judicial 

1875,  Agnew,  C.  J.,  in  Brown  v  5r;iocit  77  P.^  A70  .  .<  t_  - 
evidence,  the  proof  d^ved  from  fhl  !f         f         .     ^°  '  quMtion  of  circumaUntial 
prooi  derived  from  the  circamstance.  is  a  question  of  natural  presumpUon 
108 
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18^6  T"//)"?."';  '"'"•"'"^  circumstanc^"     """"'  "'  •*"  ""  P«»*W»ty  of  fact 

de«ned  tj.arfa;ia'„/;>i-rr^^^^  "^''«  ->-  1-  cW  .„d  weU. 

reasonable  presnmj.tion  or  inference  in  ~™,^  f  ..^    ^  "°  incapable  of  affording  .„, 

•o  for  «,veral  rea«,„..    One  U  that  a  Tal"*  ""*  *1??"«'W«»y  of  ev,de,.ce   .         Thi   i! 
fact  by  a  si„,,e  item  of  cTUence    .^/!^^,."'"'"°'  **  "P*"*"*  »'  "l-ired  to  p  Jv.  th' 

J:b;iS^ii2r  nS;;^-2  i^-  -  0.ea.in.  witH  tbe  ,„e. 

want  of  probable  caaae.    But  the  fact  of  fK-  -f^     ""•  warranta  the  inference  of  a 

Btate  on  the  part  of  the  defendant  e^ltthatu"    "JT  ^  ^'""''  *"<»'"'«'  «>'  ^o  me„W 
t.on  at  that  time.    It  may  be  «.i^hatTt    tb    ^  't  T'/?'™  *"  '^''^  "»  ""•  »'^^ 
and  If  it  might  be  inferred  that  th..  tl      *"'*'"'•'''•»  that  fact  conclusivelv.    If  it  A,Z. 
not  thjnt  idy  had  a  P^blbitt'o^^a^rnT;:' *•""""•  "  '"""^  -^or'med  4'^^ 
mental  operation,  and  to  infer  fn,m  Lt^^nL^^r^,""^,  *^f  *  ""P  '"'ther  i/thi. 
the  .u.t,  nearly  a  year  before,  upTn  inlomaZth-  /•'"''  '^'''""^^"^  "'""'  '^*y  »»^»ght 
able  and  prudent  men.  honoaUy'S.lieveTeXd  a  c-'"  ^'^'^'  ^'"^  "°''  "  '*'^°- 
and  T,„ble  connection  between  the  fact  Irl  r.^^        " .?'  '°"°"-    "T'""^  "  "o  open 
withdraw  their  .uiu  in  April,  1900  and  tt  K  ',1!  '  "'='*  ""  ''"'^*"'^»"'»  ^e^ired  to 
probable  cause  of  action  in  July,    890     A  f ".^L      ^e  ?";«<».  'i'.that  they  had  no 
induce,  plaintiff  to  become  nonsuit  one  of  whK    '""f^  **'  ""^'""  "'"'  *«<=«>  may 
come  convinced  that  he  ha,  no  c^'  ThiT  hot^lT.  V'"'  '"  '""  '^'■•=°--''  -  »>- 
o..e  of  a  large  number  of  sufficient  rea«>n.   or  LI  ki  •       M""*  '""i""'"^-    It  "  but 
the  common  or  ordina^  reason  thnt  Si  a  lint?^  Tl       '  "*"""'  *'*"  "^  "^'^  '°  "^ 
l.ir  case  .t  may  or  it  may  not  be  the  true  rc^n      it  !.     '"'f?'«  no°«"it-     L'  a  pnrticu- 
pure  conjecture.     But  one  conjecture  cannnT^'i    ^'.connected  «ith  other  ev.donce.  it  is 
another  conjecture.    The  probS~g  of^teT^ "  '  '^""  1 '""  '"  "^'^^  ">  -'' 
logically  clear  and  plain,  but  doubtfuJ  a/d    ntlv^   u!.' "^f  '*•'  »^'"'  '"  '<""«  "  »"t 
The  legitimate  bearing  or  relevancy  of  eTinlnl'  ^'"^  *"  ""  "^tain  result.  . 
in  the  conduct  of  a  trial  by  jnr?     H  tl^tnoZ'.  "'I""'""^  "^ '»«'«  and  reason  appli  , 
draw  conclus,ons  from  prem  se7baid  l^n  .imlt!!  ."r'"'""*^'"  *°  ■"'"-  "">  J"'v  to 
most  that  can  be  claimed  in  f avorTtlTref us^*^ t  rfvit""!'  •''"'«  "'^^'timate'    The 
case  .s  that  it  is  possible  the  defendanU  may  Sve  .f„  *  h.^k"    ri'""  '"''"^-^'^  '"  thi. 
of  action  when  they  became  nonsuit  and  wl  ^^'  '"""y  '""^  ""  Probable  ground 

they  were  of  the  s'amo  mind  wh  n'thej  btu'iitTeTr'"'!!'*'  t^.'"  *^'"'-  "  '» I^^"''' 
upon  con  ecture,  and  reaching  a  result  morlK.  ""'"•     ^^'^  "  P""'g  conjecture 

a..d  logic.  lu  a  judicial  tribunal  me^  7ZL\^icZ'  f'""  "^  *'"'  ""'^'^^  "'  — 
the  legal  proof  which  the  law  require.  ^„  '"1  7  f  r'  "''""°'  ^  '"'■■'tituted  for 
coming  nonsuit  are  numerous,  and  that  the^l.fnl^r  .  ,  f  ""*  """*  "'«'  "^^o^^  for  be- 
in  the  beginning  is  probably  ^  "4  rare  o„e  the  fh!!  '''  "■*'  '"'  '"^  "°  •=*"««  "^  »^tion 
able,  unless  it  is  reasonable  to  «qui«The  defeidan^*  ''°"''*  "•"  '^""°  ^  '''^'^^ 

-tance.    The  logic  of  legal  pro^edr/oltttad  to^h  a';:.X"  i'^^^  '"  "'"'  '"** 

1(^       "  mcapable  of  affording  any  reasonable 
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Th,,  ,t  ,„  „  one  tm»,  »„„»  to  de.ig,..K  by  Ih.  crude  term  ■  Smi  -  i 

1849,  Be//,  J.,  in  Stevenion  r.  Slevart  IIP*,  una .  u  t>  i.  _  j     t.   .. 
th.  production  .nd  »dn.i„io„  of  .vlHU  hattJ,  ..idln     offS^'",  '  ™"  '^^"""•8 
the  allegations  and  be  confined  to  the  noint  in  i  ^u      T^  """' "'*"'"'»P"'"*  *'"> 

collateral  facU,  having  m,  co^eSon  wi?^  tL  m  t*  .-T'"'  ''*"^'  "  t"  «<='•«>«  ™e«ly 
of  shedding  light  onVe  inoZ  o,  .^,1'  '"^'J^''  '">""'•  »"''  therefore  incapable 
inference."  "        ^^  "  '*°"^'"«  P^"""*  fc'  reawnable  presumption  or 

ruS ewSr^J;;i;°„f.:'rjfl„i'*'^;^^  ^"-  ^2=  -One  of  the  elementary 
rule  i.  that  the  attenUon  of  iifri^T  Z^^,  ^  ^^'VomU  in  uMoe ;  .„d  the  rea«,n  oflhi 
needlessly."  '"""•  °"'  "°'  ^^  ''""""'ted  "or  the  public  Ume  consumed 

1800,  Foiier.J.,  In  yiekenon  y.  Gould,  82  Me.  OP  514   oo  Atl  m.  a-n.        -. 

yet  possessing  for  7h«V:  *' '' '^'""'^^ ^^  P«>ve  a  proposition  in  issue,  and 
SghTbep2b;irtTa'ir''  n^"*^"'  "'^^^'"'^=  thus  thJ  fact 
value  shouW  ap^ar :         '  '^  '"°"«'^  *=°"°^'="°'>  """^  •»  '««1  P'°»>*tive 

to  the  principal  fact  or  mltt^r  in  dispute  '  ""°'"'"'  ?«•'«"?«<'■'  <>'  inference  *, 

«rrSfS;:.':rrr;X'-re-:!:L^^^^^^^^^^^ 


presumption  or  inference  in  elncM.tion  of 
the  matters  involved   in   the  issue");    185S 

which  any  rpasonable  presumption  or  infer- 
ence  can  be  founded  ");  1872.  l^aleutiue,  J  .in 
Sumner  v.  Blair,  9  Kan.  621,  628  ;  1851  Tn  H 
V.  True  33  Me.  S«7  ("Testimony  cannot  t 
exolnde,!  a,  irrelevant  which  woild  have  a 
tendeuey.  however  remote,  to  esUblish  the  prob- 

rn  *  R^in'<"'^":,^'  '"  W"idler».  Bank, 

which  bvlh™  '  "  "'"  r'  •*  ••''•  t''«t  f"«'ti 
wnich  b>  themsHlvea  can  have  no  other  onera- 

tion  than  to  confuse  and  misle«l  by  iuduXg  a 


S^tcSl*!;^^--— therne. 

.w"'?'  v"  ^""-  "8.  "0 ("It  U  well  .^ttM 
?^?^'i!.i?M?^,'?  """»''  th"  probabufty  or 

BOSi^ri"  =,'!?•  ^"P'"'  ••  ^"t*".  »9  Md. 


existing,  If  they  may  affoi^  any  i 

■iimnrtnn  ns  *a  au. a...   •      ..' 


ii 


no 


sumptlo'n-.stothriilJI^'il.Xp^ir).''"''"^ 
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la'i^eiSttt'^i^^^^^^^^  ^^'^-r-    A  fact  JZ 

began  often  to  be  inu!^:iTJZe;L7^Jl^\T^  "  ^^^^  °'  »t'«™a 
w  one  sense  in  order  to  gain  an  Lum«ni  .^'*";**"^  ^^  »"  appealed  to 
opposing  counsel  could  stCatiL  ^  o^lVrf '"»  '*"  "*'*«'  »«°«-  "  an 
he  had  struck  a  blow  ^^trXisZ^^J^^'":'''^''''''^"  ^'  ^J'  that 
weapons,  in  the  older  passaSa  ?„  wl  ^k  ?  '?,  *'""  '''°'*  *"«  ^ad  useful 
immaterial  fact,  was  treSalM!?  '•  f^'^"^^"  ^ct.  meaning  an 
therefon,.  is  simplya  mutual  LeXT  ^  '"admUsible.^    What  is  neeid" 

is  being  used  on^partTcular  oS^ IT  w^^^^^^^^^  'T  "  k"''''^'^  ^''^  '-" 
to  express  remoteness  of  proE  value  tt  t^  ^^  '°  '^'  ''^'=°'»»  '«'"'« 
not  be  admissible,  according  to  theJriT'  ?  i  *„"*  "l"^*"""  ">«y  °'  n>ay 
there  «  nothing  decisive  K •'clCXi"-'^""^  '^''"^  '"  ^''•''^'' 

S  40.    ProMnt  and  Pntur*   Ralavu>o*      4  »    »     , 
may  not  be  relevant,  either  because  TJ^.  V       '       "  °*'"®"'*^  ""  evidence, 
whose  bearing  is  no  vet  appS"    or  T   *^  P"'^'  »  ""'^'dinate  proposition 

tion  with  some  other  fact  nTyeriffere^'Tus' J'' "'"''"*  °°'^  ^  ^»"-- 
in  the  trial  become  relevant    Tn  T-:  ^ "  '*  ''  "°'  "»"  ^ut  may  later 

this  fact  in  that  it  dSl^tlonSn'tl^CtMiie  ^^^^  °"  ^ '^°°  ^ 
relevancy.     It  need  not  be  /«r  «  relevant :  necessary  features  of 

U  P-bi!T«.'n/iil"„ru;^^^^  «»"  '-'  co„ai.t  of  part,  or 

would  make  it  relevant  wUh  L  „!      '*'**^'*'°°"»J  ^^^^^s  or  propositions  that 
proper  time:  '      ^  "^  engagement  to  make  them  good  at  the 

-'^^^S'Xn^^Zl^':,:^'^^^^^^  the^fon..  ..  it 

en«J.ly  irrelevant.  ...  But  ths  ^SS  co^t!!^  taf  ti?  **"  '!!'  °'  "'^P"""  '«« 
of  the  chain  of  hi.  evidence,  and  thatVh^  w!^  H.^  •  .^  -T^  *"'"'  '^«"  ""'y  •  Pwt 
""Pplied.  ...  If  it  would  b;  reierant  when  UkJ^  •""'*  ""S''.'  ''^'"''"•'«  ""^  ^ 
ought  to  be  proposed  in  connexion  wUh  uZS  '^  "*'"'!,"''"  "*""  <"»""  f^'ts,  it 
propo*^  with  proof  of  tho«,  fact,  at  the  p™,iT L "  ^  f^  ^  '°"'"'  *"«  •"'!'"«» 
.pend  Its  tin,e  in  an  inquiry  which  from  theT^Lnr.w"*  ""f  fu"""*  "  ""'  ^"-"^  t" 
no  result..  Dislocated  circnmsUnce.  mav  d„„h  r  2  ^  ""^  °*  ""^  P*'*^  «»"  Produce 
there  be  no  objection  to  the  order  oTtime^  but  th  ^7".'"  *"'^'""*'  Particularly  if 

in  teelf,  by  «fe„nce  to  something  thrh^prc^fTr"^  ^  '"'^*""'  ">•"'  <=°»^i" 

"'  ?arci::tvt  r  "'*  !^^^<»  S-4°:;ti":e?  '"""''•  ^-^^ "- 

ascertai'n  whethT;  Sirarta^^offe^r'evi?-  *  •^.-  ^*  ^  ^»  «  --time,  difficult  to 
or.«nothecomemateH.inr;rJof"-rrtSrin^^^^^^^^ 
WW^VdTiS^b&i-uSS'*  ••  ^-fnoreland,  82  N.  H.  40W.  hu  i.ci.i^,«p^  ,„ 
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not  dwu'ly  Meing  that  it  it  wholly  foreign  and  imlcTMit  to  th«  Imm  and  Mnnot  b«  eon- 
iiecteil  with  it  by  cridanea  of  other  facta  and  eireumstanoM,  it  it  proper  and  naual  in 
practice  to  admit  the  proof,  on  tlie  aituranea  of  the  eonniel  who  tenders  it  that  it  will 
turn  out  to  be  pertinent  and  mBt>!rial;  otharwiae,  material  and  important  tettiniony 
might  frequently  and  injurioutly  be  excluded,  which  it  it  the  province  of  the  Court  to 
guard  againtt  when  it  may  be  done.  .  .  .  And  when  it  doei  not  clearly  appear  a  priori 
that  a  fact  offered  to  be  prorad  it  collateral  and  irrelerant,  there  it  generally  leai  miachief 
to  be  done  or  apprehended  by  admitting  it,  though  it  tbould  aftarwarda  turn  out  to  ba 
collateral,  than  by  the  rejection  of  the  proof  of  a  faet  only  becaute,  atanding  alooa,  it  doaa 
not  piniiily  npswar  to  be  conntected  with  the  ittua,  but  may,  whaa  oonneetad  with  other 
facta  and  circumitanoea,  beeouM  material  and  important." 

Nevertheless,  it  may  sometimes  be  desirable  for  the  counsel  not  to  discloiie 
immediately  the  full  purpose  of  his  inquiry,  and  it  is  usually  and  properly 
said  tliat  the  discretion  of  the  trial  Court  should  determine  whether  it  is 
better  to  insist  on  the  disclosure  then,  or  to  allow  the  fact  to  come  in  upon 
the  general  promise  of  counsel  to  connect  it  In  the  absence,  however,  of 
some  sunh  promise,  a  fact  apparently  irrelevant  will  not  be  treated  on  review 
as  admissible  because  it  might  have  been  relevant  on  certain  conditions. 

Moreover,  the  Court  will  often,  where  the  facts  would  be  highly  improper 
if  irrelevant,  require  the  other  facts,  instead  of  being  postponed,  to  bis  first 
offered,  so  as  to  ensure  the  presence  of  the  proper  foundation  and  leave  noth- 
ing to  the  sanguine  expectations  of  counsel  This,  however,  is  rather  a 
question  of  the  order  of  presenting  evidence. 

The  only  exception  ordinarily  recognized  to  this  doctrine  is  made  for  facts 
sought  on  cross-examination,  where  it  is  often  so  important  to  conceal  from 
the  witness  the  bearing  of  his  answer  that  great  latitude  is  conceded.^ 

§  41.  Circumstantial  Brldano*  may  b«  prowad  by  the  aama  Kind.  It  was 
once  suggested  that  an  "  inference  upon  an  inference  "  will  not  be  permitted, 
t.  0.  that  a  fact  desired  to  be  used  circumstantially  must  itself  be  established 
by  testimonial  evidence ; '  and  this  suggestion  has  been  repeated  by  a  few 
Courts,  and  sometimes  actually  enforced.'  There  is  no  such  rule ;  nor  can 
be.  If  there  were,  hardly  a  single  trial  could  be  adequately  prosecuted.* 
For  example,  on  a  charge  of  murder,  the  defendant's  gun  is  found  dis- 
charged ;  from  this  we  infer  that  he  discharged  it,  and  from  this  we  infer 


*  This  anbjeet  it  to  cloeely  oonneeted  with 
the  ^neral  ]>riDcipln  goTeming  the  Order  of 
Evidence,  that  the  detailed  rulei  and  the  an- 
thoritiei  are  conaidered  under  that  head  jMtt, 
{  1871. 

>  182<,  SUrkie,  Evidence,  I,  87. 

*  1896,  Globe  Accident  Ini.  Co.  i>.  OeriKh, 
163  III.  625,  45  N.  E.  SSS  ( (1)  that  O.  lifted  a 
box  of  aihea  wai  ihown  b;  the  facU  that  he  wu 
teen  filling  the  box  with  ashes,  that  ifterwardt 
it  was  seen  filled  on  the  atreet,  and  that  O.  iisa- 
ally  carried  it  there ;  (2)  that  0.  wat  ahortly 
afterwards  found  badly  strained  in  the  abdomen 
WAS  otherwise  ahown ;  bat  (3)  the  fact  that  he 
lifted  the  box  of  aahet  was  not  allowed  to  be 
used  to  infer  that  the  lift  caused  the  strain, 
because  of  the  above  supposed  rule);  1879, 
Bidd!e,  J.,  in  Binna  v.  Sute,  66  Ind.  428,  430 


("  Inferences  ran  not  be  drawn  from  infrreneea, 
.  .  .  but  inferences  may  he  drawn  from  factt 
previoualy  proved  [i.  e.  bv  direct  teatimonv]") ; 
i860,  Dooglats  v.  Mitcb<^ll,  35  Pa.  440;  1868, 
McAleer  v.  HcMurrav,  5S  id.  126,  135  ;  1880, 
Philadelphia  C.  P.  It.  Co.  v.  Henrioe,  92  id. 
431 ;  1876,  U.  S.  v.  Koss,  92  V.  S.  281  ("  When- 
ever  circumstantial  evidence  is  relied  upon  to 
prove  a  fact,  the  circumstances  themselves  must 
be  proved  p)y  testimonial  evidence],  and  not 
presnmed  [i.  e.  inferred  from  circumstantial  evi- 
dence] ") ;  1879,  Manning  v.  Int.  Co.,  100  id. 
693. 

»  1820,  Abbott,  C.  J.,  in  R.  v.  Burdett,  4  B. 
fc  Aid.  95, 161  ("  If  no  fact  could  be  that  atcer* 
tained  by  inference  in  a  court  of  law,  very  few 
offenden  could  be  brought  to  prii'hTunt "). 
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had  .  d..ign  to  UM  it  uL  tK^  !,  •""'!!  '«"»  »»>«  »•  'rgue  thu  he 
fatal  .Ub  CthTre  uTof  thi,  dS'  S' I'""  *''?  "•'  -"S-  '^^'  »«>• 
in.Unce.  w  build  up  bferSn^e  uZ^*  /  ^"*  f**  i-no-erable  diUIy 
thought  of  forbidding  it  InTJnl^^'T"''  "**  ''*  "^  ^«'"*  '^o' 
•very  d.y.  Ufa  and  every  d.r'.  tS^u  J!^!.  ""°°'"8'  '"  «'««''*«<=  work, 
cial  uttemnce.  that  S^^n  thrfll'.?^  T°  """•  •^'^^  ^''«  i"***- 
originally  put  forward TtZt  •»♦?    »"'°"*  "1  ^^P^cticble  limitation. 

th/^rtfi  eviSiarTt^  T:::I:.'';Z'[X^''^  "  ^""'  °"''  '-' 

Jr.ti.i'"r"rS;n,Tt.^turirmrj "]  '^"•-  «-o-. -..c. «. 

«.d  yet  be  excluder^^u  „  of  on  ^U^^^^^^^^  '^"•. '"  «»»^"«. 

in  Part  II  (»«,<.  88  1171  in   VIZ        ',''".'"'"»^ry  principles  dealt  with 

value  to  «[S;  tL  WiS'  «au  ^LTi^f '' I*  p?  '"^''  •"®'=^'"''  ?»*»«-• 
obnoxiou.  to  certain  otS,orfS.7r.°'.'^''''*"*^y'  """^  y«t  "V  be 

crime,  yet  if  mayKcSed  be^,^^  JLT  f""«  '  P"^"="'"  "'  «' 
caused  by  taking  it  into  conSe™t?nn»  ^  "°^^  P^J*"*'**  ''*ble  to  be 
gerated.  and  conLmirb?  visTte^^^^^^^  probative  value  may  be  exag. 
for  his  character  (po,    i  ^^"'^^^'fo^  b  m.  not  for  the  act.  but  virtually 

isprobatively  ^^fe^lLwte/,'""'^^^  ''^'^'''  "  »°  -««4 
bui  if  the«,  iere^llowil  to  £ei^^^  1k'^''"  T^^'*""  *'=*-  °'  ^»' 
might  be  brought  forw„d  .o!cS!  f  ^  "*  ""triction.  false  testimony 
of  prior  notice  of  Ze  .;pC^;  aetSK t*'  'f^^^'"'''  "^  '«'  '"^ 
to  demonstrate  their  fahity  T^i  th^ ''•  '•7"''l  ^  impossible  for  him 
be  violated  (pcU.  «§  9^9  m9)  l^i„  ^  ^'^  °'  .""'"''  '"'P""  ^-"W 
of  .  place  or  a  machLe  «plL  ISL  '  ^7?°?  ^'*''  '^'"'S^"'"  'I""""** 
be  of  high  probate  vaueTeMh^Sl?-  °'i^'"  "'<»»  "Por'tion  would 
might  rl,„lt  in  so  mLip Vin^the  suIh  L"?  '"^"•'^^°°  °'  ""*='»  '"''^»«» 
sion  of  mind  would  ensue  m/th-^  '"""^  "  "  '=*"'«  »•»«»  ^^f"- 

of  in  the  great  ^T^inlt  '^.^Tp^^TurisTLt  ^^'*«'' 
every  point  the  rules  of  relevancy  are  subject  L^Llf;  T^'  ^"^  »* 
by  these  auxiliary  general  Vriuci^irj'^^lZ'l^^'' ^^^ T:Tjr^ 

JirfX'^ii^-r^r^^^^^^^^^^ 

in  allowing  the  oS^To^^^^^'Zl^T^J:'''^  '"^'^^• 

In.l.  33..  47  N.  E.  158.    Comp.«  riS,  o'bi!,!     ISd^JT"        •"'*  *"«"<""^  .rid«,«  11 
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Um  following  froandi) :  -  Th*  r«Mon  of  Um  dlitiD«tioa  ki  Uwt  th*  admMBii  of  rtUmm 
of  rvtietiUr  (mU  would  b*  eiUraUtod  nol  only  to  prodae*  (tMrtl  iDaeofMiMM,  b«t  wo«ld 
openw  u  »  •urprU  upon  th«  (wity  HuiMt  whom  It  U  oftnd.  ( A«  to  Um  iMtar,]  wbra  k 
party  kiiowi  wUt  tte  Imu*  ia,  b*  kaowt  on  wbat  pointo  to  pr*pM«  UmMlf  i  b*  iMy  nlio 
U  prrparad  upoii  |tn«r«l  |ioinU  not  oonMctad  witb  tb«  Umm  ;  but  bo  wrtainly  would  not 
bo  pnp»red  ni<on  pMtiouUr  points.  [Aa  to  Um  foniMr,]  tuppoM,  in  aHwtr  to  m  Mtioa 
for  •  lilMl,  tb«  dafandut  kItm  in  oridMM  tbia  tb*  pUuntiff  at  aoelbar  Una  pabliabed  • 
Ubal  ct  Um  dafandant.  Tbara  Migbt  ba  Ant  •  qaaation  wbatbar  tba  plaintit  did  or  did 
not  pablitb;  aaeondl;,  wbatbar  it  waa  or  waa  not  Una ;  and  tban  in  tbM  aatkm  for  ona 
Ubal,  tha  matter  triad  would  b«  that  wbieb  ought  to  ba  in  iaaM  in  anolbar  nation  brought 
for  anotbar  libal.  Baaldaa,  if  tha  dafandant  might  gl*a  ia  tridaaaa  ona  bbal,  ba  might 
gifa  in  atidanoa  twaaty ;  and  ao  Inataad  of  trying  ooa  point  and  ona  laaua  ioinad. 
twenty  dlffarant  iiauaa  would  ba  triad  at  ona  tina,  tba  iaaonvanianaa  of  wbieb  would  ba 
inealeuhkbla." 

187fl,  Slant,  J.,  in  MattUtm  ».  SiaU,  M  Ala.  iM,  882  :  "  In  inqniriaa  of  faet  dapandant 
on  cireunutantlal  aridanaa  for  thair  lolution,  no  oartain  rula  can  ba  laid  down  which  wiU 
dcflna  with  unerring  aoeuraey  what  eollateral  (acU  and  eireunuUnoaa  are  anlBclantly 
prosimate  to  Jnatify  UMir  admimion  in  eridenea.  Human  tranaaetiona  are  too  varied  to 
admit  of  tueh  elaar  deelaration  of  Um  rula.  Whatever  tend*  to  ahMl  light  on  Uie  main 
inquiry,  and  doea  not  wiUidraw  attention  from  such  main  inquiry  by  obUudiiig  upon  tha 
minda  of  the  jury  matter*  wbieb  ara  foreign  or  of  quaeUonable  pertinency,  i«  ae  a  general 
rula  admlMibIa  eridenee.  Ou  tha  other  band,  undue  multiplication  of  the  iianea  m  to 
be  BtaadUy  guarded  against,  a*  tending  to  divert  Um  minda  of  isron  from  Uie  main 


In  the  natural  order  of  treatment,  all  the  principles  and  rules  of  Rele- 
vancy would  here  first  be  treated  ijrstematically  by  themselves ;  and  then, 
in  Part  II,  the  varioue  Auxiliary  Rules  of  Convenience,  applying  to  this 
or  that  class  of  relevant  and  otherwise  admissible  facU,  would  receive  in 
their  turn  a  separate  and  systematic  treatment,  accompanied  by  a  re-«urvey 
of  the  classes  of  cases  in  which  facte  already  sanctioned  so  far  as  relevancy 
went  were  nevertheless  excluded  by  the  doctrines  of  practical  inconven- 
ience,—just  as  the  testimonial  qualifications  of  witnesses  are  recognized 
to  be  a  separate  subject  with  determinate  rules,  while  the  occasional  exclu- 
sionary rules  of  confidential  communications,  selfKsriminating  testimony,  and 
the  like,  are  separately  treated  under  the  rules  of  privilege,  without  mis- 
leading results.     But  for  many  classes  of  circumstantial  evidence  this 
separation  of  treatment  would  be  practically  inconvenient  and  confusing. 
It  wUl  therefore  be  desirable,  in  the  ensuing  pages,  while  discussing  th*a 
detailed  rules  of  Relevancy,  at  the  same  time  to  consider  the  Auxiliary 
Rules  of  Convenience  so  far  aa  they  may  affect  the  particular  class  of 
evidence  considered.    In  this  manner  the  net  rule  for  a  particular  class 
of  evidentiary  facU  can  be  set  forth,  though  it  may  rest  upon  some  coni- 
bmed  principles  of  relevancy  and  of  practical  convenience. 

But  it  is  worth  while  to  note  that  such  rules  can  be  properly  used  only 
by  keeping  in  mind  the  composite  nature  of  their  principles.  Under  differ- 
ing circumstances,  one  or  the  other  of  the  principles  may  cease  to  operate, 
and  then  the  rule  would  vary.  To  recur  to  the  simile  of  an  obstacle  race' 
(anto,  §13);  suppose  a  series  of  three  races,  open  respectively  to  adults,  to 
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he  u  no  .wimmer;  or  he  may  i  .ble  J.wL  b.tt  v  C  "?"" 

member  nor  lawrer  nor  adult     So  wi»k  »i.»       i     •       '  '    ' 

lo  which  th.t  poiic,  /,». .« .ppir  oT  ih.  hS . '.   ' ,'"""  ■  '""■" 

:::.T/„''ru"jr»rhSr'ffi'zl^^^^^^^^^^ 

™le  .(  polio,.    WiZ.  k„X    k^  ^■^l  ;'"•"«.  ■"."-'/ 
rule,  m  atrt  rain  ol  thmnk    i»  ._  .•^;  .^  holplc«  and  our 

.«c..i,.TSoii'Tid  r»t:7^;r,',^^^^^^^^ 

lis 


143 


CIRCUMSTANTIAL  EVIDENCE. 


[Chap.  IV 


to  take  each  particular  evidentiary  fact  in  turn  as  the  starting-point,  and  ask 
what  vanous  conchisions  it  is  relevant  to  show,  we  should  find  th^t  many 
dist.nct  facts  are  avaiUble  to  evidence  a  single  proposition,  and  thus  aj 
intelligent  comparison  of  them  would  be  difficult  and  much  confusins 
repetition  would  be  necessary.  For  these  reasons,  the  basis  of  the  classifi- 
cation  should  be  the  different  kinds  of  propositions  (/«cte  probanda)  so 
analyzed  as  to  separate  those  which  are  essentially  different  in  thuir 
requirements. 

(2)  A  second  consideration  helps  us  to  limit  the  field  of  chissification, - 
the  consideration  that  we  are  concerned,  not  with  the  conceivable  kinds  of 
fh^Sr  7  °  «^'«i«"'»'y  '«=  ts,  but  only  with  such  as  have  been  made 
the  subject  of  rules  or  rulings  by  the  Courte.  There  are  various  plans  of 
arrangement  which  might  be  justified,  and  there  are  scores  of  possible  and 
rw^'r  ^T^.Z^''^  *^«  "«>«*s  of  famous  trials  disclJT  But  we 
are  here  deahng.  not  with  a  general  scheme  of  human  life  or  of  modes  of  proof 

Courts  for  adjudication.  Not  every  species  of  evidentiary  fact  or  of  infer- 
ence  is  brought  into  the  realm  of  judicial  evidence,  bit  chiefly  ceSL 
common  and  frequently  recurring  matters  affecting  the  usual  crLS^n^ 

Z£:T''r  "1  r  Tl  '=°°""°"  ^^"'^  °'  -''^^''-y  fact  isZught  to 
the  Supreme  Courts  for  adjudication,  but  only  those  about  which  some  «oubt 
may  be  msed.    Take,  for  instance,  the  proof  of  an  aUbi;   until  the  very 

!Sr  ^u  T\ '?  f,  """'°"*  **^-  T''^^'  "g^'  the  immense  number  of 
rubn^m  the  last  half-century  deaUng  with  value^vidence :  the  problems 

mats  '7    7-  ^'^^«,^^*''y''  '^°  conceivable,  but  they  did  not  fom  Z 

n  uM  1  thi'i  ^"'^  '"''T,  "f '  '^•'^P"^''  ^°^°1^^8  tl-^™  »>««'""«  common! 
^«.un,l  the  frequency  of  land-condemnation  for  public  purposes  since  the 

to  l^  Itdt  T  Tk'T'-  ''"P"^«'^«'»^.  ^»'  here  the  vTes  remained 

c„n^r«'['°-  'V'7  *'^^  considerations,  the  most  practicable  classification 
consists  -n  dividmg  the  /acta  probanda  into  three  groups : 
I.   A  Human  Act ; 

II.  A  Human  Quality.  Condition,  or  State ; 
III.   A  Fact  or  Condition  of  External  Nature. 
These  three  groups  fall  naturally  apart,  in  our  system,  because  in  the  first 

fdZs  n  7'""!  '^'  '"'''^'"^  '"'"^"^'"^  "•^^  ^  the  rule  forbidding  the 
adm^sion  of  moral  chamcter  to  evidence  an  act.  in  certain  classes  of  ^ses ; 
and.  in  the  second  group,  the  rule  excluding  extrinsic  testimony  to  porticular 
acts  of  conduct  holds  a  similar  place;  while  in  the  third  LTthrev" 

mTo     There  a^'f"  ■"  ''r  '•"^""'"^  ''"'*-*  ^--  tL'e  °Vthe 
hrst  two.    There  are   of  course  a  few  matters  which  do  not  plainly  faU 

withm  one  or  another  group;  but  this  is  inevitable  under  any  chSicatiol 

110 


If  38-43] 


GENERAL  THEORY. 


B.  Concomitant;  or 
C  Retrospectant' 

tt^rnVutlterSfe  '^^Z  Z^^^  ^'  '^-  --'  -•    But 
often  useful  iu  hints.    For  in7to^  !„/    n  ^'"^  "  *^^y«  '"">^«^l  ""d 
facts  of  Character.  flanorSeT^M^^'  ^""V'  ''^''''  '^'  evidentiary^ 
i  «.  we  take  our   tan?b^fo«  th^'ti^f  J^  ^"^''"^  *°  «  ^"tu.^  nct^ 

of  the  person's  character  delnL!-  ?'  *'*'  ""'*  ""«"«  ^^^  b^^-use 
act  in  the  future  while  th?Lt  7T'  ^"  ""  "^■^'^'  °'  °°''  ^°  «1°  ^^e 
wards.  .-...  we  infer  from  hiistarofL-nTrrr^^  "'  ^""*  P'''"^«  '^^^J^- 
crime  in  the  past  In  eSenlL  m^  '^"l  ^^'^  ^'"'^  ^""ty  of  some 
becomes  peculiarly  useful  ;!?«  T  7  u""*^''  ^""P  "'  *»>'»  distinction 
forward  .Ta  defeSt^'in^fnitJ  r^'l  °'  '''"?'*'^.  ^■"'"'^^  ""  P°>°^i«« 
different  from  that  «bed  bv  ILT  ,  '^u''"'*"'  °'  ^'^^^'"^y  essentially 
him ;  so  also  in  proviTan  emot^„ Tj'  ."^T"^^  '=°°^"<=*  «-»>ibited  by 
stances  such  as  family  «Ltiorbl        f'^""  <'"°*^^')'  ^^dentiary  circum- 

emotion  being  excited  while  onLT^uu^-  ^  P^^^bility  of  such  an 
««ne  purpose,  have  an  TZul^t^^"'T  "'  ''°°^"°^"  "^^^  ^°'  *»>« 
the  probable  source  of  tCXuar"  fT"^.''^''' "'«  ^"""''"^ '^'" 
while  not  always  an  ^sential^e  1.7  T""^""*-.   ^'"''  'J'«"°'="°n.  then, 

arrangement,  and  is  oT^  ^LSue  ^27''"'  "  T^^"'^"*  ''''^"  «' 
probative  value.  serviceable  m  emphasumg  related  qualities  of 

shouMXaJJ'L^t^membii^  'Z  T ''"""  °'  ^  ^'«^«  "^  -'»-«.  ^t 
not  merely  t^  this  cTSS  but  a  r"^.""'  Tf  °°  ^"^'"8  ««  ^»>«  ^ey. 
the  Couri,  is:  mTpZTc^arli''^''^''^'''''''^'^^^'^^^ 
With  the  aid  of  this  qC^  thpC^T^  ,"  ^  •^'"''  ''•^"•'''  '"  ?-<""' 
the  speci^c  Problem^S- XX^J-i^  ^SeS  S^J^r'^^ 
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[Chap.  V 


ScB-TiTLi  I:   EVIDENCE  TO  PROVE  A  HUMAN  ACT. 
Topic  I:  PROSPECTANT  EVIDENCE. 
Si-B-Tonc  A :   CHAHACTER  OB  DISPOSITION,  AS  EVIDENCE  OF  A  HITMAN  ACT. 
CHAPTER   ▼. 


{  SI.   Clanification  of  Proipectaiit  Eridenca. 

CHARACTER  OR  DISPOSITION,  AS  EVI- 
DENCE OF  A  HUMAN  ACT. 

1.  Frelimlnuy  Otacrlmiiuitloiia. 

f  S2.  "  Character  "  in  Two  Senau ;  Dinwd- 
tion,  and  Reputation  of  it. 

{  53.  Conduct  to  prove  Character,  diitinct 
from  Relevancy  of  Character  itaelf. 

I  54.  Character  ai  Evidentiary  and  Char- 
acter a*  an  luua  on  the  Pleadings. 

3.  Charaotar  ■■  evidmitiarf  of  aa  Aot 

I  65.  (I)  Defendant  in  a  Criminal  Case. 

S  56.  Samn :  Defendant's  Good  Character 
always  admissible  in  his  favor. 

S  57.  Same :  Defendant's  Bad  Character  not 
admimible  against  him. 

§  58.   Sam"  :  Prosecution  may  Rebnt 

S  59.   Same  :  Kind  of  Character. 

$  60.   Same :  Time  and  Place  of  Character. 

I  61.   Same  :  Defendant  as  Witness. 

}  62.  (2)  Character  of  Complainant  in  Rape 
and  similar  crimes. 

I  63.  (3)  Character  of  Deceased  in  Homicide. 

I  64.  (4)  Partiea  in  Civil  Causes  ;  Character 
generally  excluded. 

f  66.  Same :  Character  of  a  Defendant  or  a 
Plaintilf  or  an  Employee  charged  with  Negli- 
gence. 

S  66.  Same:  Character  of  a  Plaintiff  in  Def- 
amation, to  evidence  hit  Innocence. 

S  67.  Same :  Character  of  a  Defendant  in 
Malpractice. 

ii  68.  (5)  Character  of  Third  Persons  (Adul- 


tery, Illegitimate  Inheritance,  Bastard's  Filia- 
tion, Forged  Will,  Other  Persona'  Crimes); 
Character  of  Animala. 

3.  CharaoUr  aa  erldaatiaTjr  for  othar 

pnipoaaa. 

f  69.   Character  aa  evidencing  a  Thiid  Per- 
son's Belief,  Knowledge,  or  Motive. 

4.  Charaotar  aa  an  Xaana  in  tha  Caaa. 

(  70.   (1)  Plaintira  Reputed  Bad  Character 
as  mitigating  Damages  for  Defamation. 

{  71.   Same  :  the  question  aa  affected  by  the 
Fleadmgs. 

f  72.  Same 
or  General. 

{  78.  Same 
Jurisdictions. 

i  74.   Same 


Kind  of  Character,  Partienlar 

State  of  the  Uw  in  Varioua 

.  -~  -  Rumon  of  the  Crime  chareed, 
aa  affecting  RepuUtion. 
.  JJ5-  (8)  Reputed  Bad  Character  aa  mitigat- 
ing Draiagea  in  Other  Actions  (Seduction,  Crim. 
ton.,  Breach  of  Marriage  Promise,  Indecent  As- 
sault, Malicious  Prosecution,  etc.). 

t  ?«•  (8)  Plaintiff's  Itcpnted  Good  Character 
as  sfftcting  Damages  in  Defamation,  Seduction, 
Cnm.  Con.,  etc. 

S  77.  (4)  Plaintiff's  Bad  Character  as  an  Ex- 
cuse or  aa  otherwise  in  Issue  ;  Breach  of  Promise 
of  Marriage. 

(  78.  (6)  Same:  Character  of  Houses  of  III- 
fame  or  of  their  Inmates, 

i  79.  (6)  Same :  Criminal  Praaecution  or 
Statutory  Action  for  Seduction. 

I  80.  (7)  Same :  Character  of  an  Emploree, 
a«  affecting  the  Employer's  Liability.  " 


§  51.  (Haaalfloation  of  Proapectant  Evidence.  It  is  convenient  (as  pointed 
otit  ante.  §  38)  to  arrange  the  order  of  evidentiary  facts,  when  offered  to 
prove  the  doing  of  a  human  act,  according  as  the  indication  of  the  evidence 
IS  Prospectant,  Concomitant,  or  Retrospectant.'  Evidence  of  the  first  of 
these  three  classes  is  much  the  most  voluminous,  so  far  as  it  raises  ques- 
tions of  admissibility,  though  it  is  probably  not  the  most  frequent  in  point 
of  actual  use  in  trials. 

»  The  last  two  classes  are  dealt  with  in  Chaptera  Vil  and  VIII   nwf 
118  ' 
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Custom;  EmotiJn  or  ie  S„  or  P,nf.  °'  ^'^P^""'""!  Habit  or 
Strength  and  Skill).  Tho^iaU^e^of  th.  '  ^^"""^  ^'»P-''eity  (including 
instance  is  this-  Because  A  Ta      n  .'"^'""ent  or  inference  in  each 

Capa-ity  to  do  or  nT"  do^^^e /tCr*  ^^''\^T'-'''  ^''^•«"' - 
do)  the  act  x  alleged.  Observe  that  ^'hl  ?  \'?  P'""'''*''-^'  '^''^  <°'  '^i'l  "ot 
the  disposition  inStes  a  d^g  5  h  tt'llll^^^^^  '''!,'"=^  "«"««  ^''^^ 
a.«ues  that  the  (opposite)  disS)^  tion  S    .  '  ^f '^'  ^"^"^'^S  ^^^^  »^t 

the  argument  or  SSence  beW  n»  \'  *  °ot-doing;  the  nature  of 

difference  being  in  the  Zp^ZCr^  '^'.  '"'''  '"  ^""'  <=»«««.  the 
of  evidentiaiy  facts  the  tenTro.^  ^  ^"'"'^-  ^^  ^'^^^^  ^'f^'^"*  •'inds 
Character  or^DisposiUon  Should  come  fim  Zf  t  m"'  ''^  ^"'^""«"'  °' 
conceivable);  for  the  practical  rZ^n  f"  <'*'°"g^  "'''e"-  arrangements  are 
are  conceded  to  affect Tand  th^  *^  tha    special  and  positive  limitations 

takenlybeensnppStoapptto  th«  nH     """"''T  ^''  '"'"'^'''"''^  °»- 
oharacter-rule  is^L  domillCe  t  uSrnS  :;^h:t' i):.  ^"^^"'  ^''^ 

Su^>-tojnc  A:  CHXBxcm  OB  D««>amo.v.  .s  kv,...ce  op  .  Hc„..  Act. 
1.   Prallminary  Diaeriminatloiis. 

iT.!™L"jjrrtinct';ro'Si:mr:rrvL^      "•"*  "•^-*'"- «" «- 

common  use  of  one  woKr  twl  nl  ?  '"'  "}"''''''  ^  ^^^'^'  ^he 
person's  disposition  lirattitrJnr  T  '^"'"'^  ''°°^"^'''"=  (^^  ^«  * 
-relevan,  ^d  admisit,:  r.^X  ^ '  iXZ^  "'  ""  *"'" 
admissible  as  an  evidentiarv  hrt  o„^  *i,  ^  i>^°^^  '  (•')  Whenever  it  is  so 
to  U  proved,  how  L  it  t7b  tvS  J^^^^^  '^  '"™.»  P-P-"- 

and  by  that  only,  and  on  what  condlttns''         '^'''"""-'y^  reputation. 

poSs';Lr:i^i::eit"Lrnt^^       '^"-^'^  •'-"- 

however,  is  raised  in  an  enti^lt  ^  i  .  *""'"'•  '^'^^  ««"=''"<i  1"«^tio. , 
with  rekvancy;  LLverThl\<^fr  ."^T"'  """^  '^'^^  °"''»"g  ^o  do 
dentiary  fact,  but  wTth  the  ™oI    f^°^  •*"  ^'  ^'^'^  •^'^"'^'^^er  as  an  evi- 

prop.r;?provabL^^tlt'aS\nev1ll^;al  '^  ^"  >- 

problems  which  the  second  nuesUon  «U«  n  ""  ?""'     ^*"  «P«<^'«1 

Rule  and  with  the  Opinion  KnrTheZr  TT"^'^  '^"''  ^''^  "'^"^''y 
whether  KeputationilelrLy  when  offfredT  ?"''  T""''  ^''^  '1"^^''"° 
exception  to  that  rule  andTon  «W  fjf-  l''"""  Character,  forms  an 
what  constitutes  a™ nitatfonfro^  1  "'  ''^'  '"^^P"""  "  allowed. - 

place  and  at  what  Ze^td^;':;"  'T  sTSrS  r'¥/^  r''' '"  ''""' 

-  testimony  of  indiv^ ^ bS  t  ^S  ^;^K-:£: 
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aLTl  ^  '  ^!  ^'«'^-l»«7>  ^'  '^'  P"~nt  point.  the,«  i,  no  question 
abou  the  mode  of  getting  at  character;  we  a«ume  that  it  is  offered  to  Z 
es tabhshed  m  some  proper  way.  ^  we  ask  how  far  this  character  (oJ 
actual  d.«posmon)  is  relev«rt  to  the  pr««nt  purpose.    It  is  as  if  oTe  had  to 

toTk.  ..  "  T  '^^^  ^\'^''^^  ^  ■"«'  ^  ""^^  *°  "'^h  the  mountains 
to  take  a  through  tram  or  should  have  to  change  cars;  both  these  problems 

th™  V°  ''  ""  ''^r'  '''  "=''  ^'^^  °'  traveUing  and  of  sojor'ngTn 

whicrarrhT  '''''\r'"''^^^  '"  1"'°'  °*  *"^''  b"t  *!>«  coniideratfo;; 
which  affect  the  two  problems  have  nothing  in  common ;  if  we  go,  we  shall 
do  so  in  spite  of  having  to  change  cars;  and  if  we  give  ^p  our  fo;rrey  we 
shall  take  no  tram  at  all.  Character  and  reputatioS  are  L  dLunctTare 
destmatxon  and  journey.  Nevertheless,  the  occasional  use  of  the  sLgle  term 
'character  ••  for  both  actual  disposition  and  reputation  of  it,  and  the  dru:^ 

TZ^^I  7^"°"  'V'^  """*  """'''  ^^'"'^  ^  --«  jurisdikons  p«ctllTy 
the  only  lawful)  way  of  evidencing  this  actual  dis^sition.  has  sometimes 
led  even  careful  judges  to  define  reputation  and  a^ual  di  position  for  al 
rZX^^y  ^  '''  ^^"^-  ""^  "  ^"«--  ^'^^  "P-tion  ;ionet 

lHo4,  Redjieli/,  C.  J.,  m  Pmetn  v.  Leach,  26  Vt  078-  "•rh.r.„f»,>      j  , 
use  the  term     Th.  „„,.j  .  V        wqnimwnce,  for  troth ;  and  the  books  upon  ev  deuce  do 

abstract  of  other  men',  opinion,  of  one  ilTL^^-       ^^l  ^'"l^  "  ^^^ 

But  this  notion  is  certainly  unfounded    The  law  itself  clearly  demonstrates 

trJTerL  r." "  '"'v"""  *''° «°« -^  ^^^  cviL  "^1^ 

merr„lw,  ^"P"^?'""  "  ^  ^^^  «°'«  ^'^J-     Individual  estimate  was  for 
merly  always  available,  and  still  is  in  some  jurisdictions  (post,  §  1980 
Specific  acts  of  conduct  are  ako  available  for  some   purposes   espeoiallv 
to  show  a  witness-  character  (poU,  §  977).     If  reputation  wS.  the  esTt "^ 

J.  e"  rthe  tS  ''?h  °''"  "°f"  "^  P'°^"«  '»'^™<^*«'  would  be  m!^^ 
s.ble,  for  the  thmg  they  are  used  to  prove  would  be  unreco<niized  in  M.e 
law  o  evidence.  The  truth  is  that  reputetion  is  mere  y  fue  „f  hi 
possible  modes  of  proving  actual  character.  Even  if  it  we,^  the  exc  ^ 
«ve  mode,  by  reason  of  considerations  excluding  other  mSls  it  wo  d 
te  as  rea«niable  to  identify  it  with  actual  chamcter  asT'de^tifr  he 
^  Lme  railroad  with  the  town  Millville  simply  because  the  other  rli! 
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roads  to  Millville  have  >>»«  .k-  j      ^ 

"  to  be  co„,ide«d.  f2  Z^^^r^  Z  ""''''^'-  ^''™^*^''  ^l^en. 
or  psychical  dispoaition,  or  JmVZirl  r*""^'  "  ^'^^  "'=^"«J  »ora 
reputation  or  any  other  onni  o^  evid^o  '  '"u  "  *°  ^  distinguished  from 
have  frequently  emphasird?  '"*"'*"""«  character;'  and  this  the  CourS 

all  conrtitute  trait,  of  ch.rwtrr.^a  "^  «»'""«  or  impudent  and  forwlTllli^ 
c.n  only  ^.e  the  opinion ',^S  h'^trfo^'  L  .-^  t"""^  "=«"««  to  ^vrS 
the  person  under  particular  ci,«u™u"i  ^    "  °'^'^««°"»  of  th.7aDd«n« 

or  reputation,  of  being  honest    or^f  l^ i*"  »  ""*"  ^^^  "timated  character 

or  cruel  thi.  general' chaSr,  L"  ft,i°"'T'""'^'  "'  P»-ionate  or  h„rat' 
It  7^0  «^  acquainted  with  ii"  L"e  ?il'^'  "*'  '  '''*'  '*  "  ^^e  opinion  whTch 
character.  Thi,  i,  al.o  a  mode  of  pro4n^  f!!^^  '"  "«P*«'  t"  »>«  several  trait,  rf 
But  ,t  U  objectionable,  becaule  it  H  1^^  "''""'=**'•  *'"=»'  "  »»">  object  i^view 
thef«.tit«lf.  ne  opinion  ofTi.llT/PP"'*J™'"'°°'  -d  doe.  not  art^^i 
etc  do«  not  prove  that  he  i.  «  Stiirr^^T"  ^'  •'"'  "  '«'"«'•  <"  good  n^IreS 
;»l-''':=\depend.ontheindiJ..loSo^^f^t'^^         "  •««  objectTable  tS.' 

would  render  it  u.Uikeljr  that  he^niT"  '  "^f  .T"^  P"*^'-'"^  *  disposition Th"ch 

o.ifLrc.^^r^TaSi-To't  ?*^^--  --  -  — , 

conduct  to  eviaence  character  ^  tt  aT'??-''  ^'^  "^^  "^  «?-«' 
to  evidence  something  else.  IfhuHhe  '  il^T  ''?'^  °'  "'•"™^^'  ^^'^^ 
sometimes  use  the  defendant^  ll'd  I^  T  *'°°  '°  "  «=riminal  case  may 
allowed  to  evidence  that  cl^Was  /  orT  V  ''''"'''''  ''"^  ''  "  -t 
c.fic  acts  of  misconduct  (;,«,<.^)  (*^^  Proposition  to  be  proved)  by  spe- 
of  this  kind  of  evidence  to  show  charll  ?u  ^^'""8  ^^'  admissibilky 
-asons  afTecting  the  use  of  cha  Jter Ttse  f'J  ^  ^'^  ^*^^™'«  '^^  "^« 
be  allowable,  yet  the  other  not     Tn  ^  evidential.     The  latter  mar 

important     Much   will  always  d^ZJ       "^T  ,^^^  ««P«™tion  is  equally 
"  being  offered  as  an  eviSry  To  'or'wh^tr''".  -''^  ''''  °^  •='>*-^^' 

Mrsr.'^  ^«"^"^'  "hiUtingnh^cir::;*  -  •^^^^  *  ^'^p--^- 

Forp«^,urth.rill«.t„tin,^^.^^„  .^^^^^^^ 
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ter  is  admissible  to  show  the  doing  or  not-doing  of  «m  act  hy  Kim.    But 
there  are  two  other  ways  in   which  character  may  be  involved  —one 
an  evidential  question,  the  other  not    (2)  Whether  a  person's  character 
18  evidentiary  for  any  other  purpose,  e.g.  a  wife's  character  to  show  that 
the  husband's  alienation  of  affection  was  a  natural  consequence,  or  a  dc- 
ceased's  character  to  show  that  the  defendant  was  reasonably  afraid  of  an 
attack  by  the  deceased.     This  use  is  less  usual,  but  must  be  distinguished  as 
not  being  offered  to  evidence  the  doing  of  an  act  by  the  person  havinif 
the  character.     (3)  Whether  a  person's  character  is  under  tlie  legal  princi- 
ples and  the  pleadings  of  the  case  one  of  the  iuuet  in  it;  e.g.  the  character 
of  a  plaintiff  m  defamation,  either  as  expressly  brought  in  issue  by  a  plea 
of  truth,  or  as  issuable  in  the  assessment  of  damages;  the  character  of 
an  employee  as  involving  the  employer's  liability  to  a  fellow-servant  for 
the  selection  of  incompetent  employees;  the  character  of  a  house  charced 
with   being  used   for  immoral  traffic;  and   so  on.    Here  no  evidentiary 
use  13  made  of  the  character;  it  merely  plays  a  part  in  the  legal  issues  of 
the  case,  and  the  nature  of  the  Htigation  must  be  looked  to  in  determining 
whether  character  is  so  involved.    This  aspect  of  character  as  an  issue 
in  the  case  has  constantly  to  be  distinguished.' 

2.   Cbanotar  aa  •rldantUry  of  an  Aot 

§55.    (1)   Defendant  in  a  Ciinilnal  Case;  ReleTanoy  of   Charaotar     The 

evidentiary  use  of  character  for  or  against  a  defendant  in  a  criminal  case 

cannot    be  understood  without   separating    the    principles  of    Relevancy 

and  of  Lndue  Prejudic  ■.    As  already  pointed  out  (ante,  §§  42   43)   the 

first  inquiry  for  all  circumstantial    evidence  is  whether  it  is 'relevant 

If  It  is  not.  It  cannot  come  in  at  all,  and  no  further  que.stion  arises.    But  if 

It  IS   relevant,  it  may  still  be  obnoxious  to  some  independent  poUcy  of 

exclusion,  some  doctrine  of  Unfair  Surprise  or  Undue  Prejudice;  and  so 

far  and  so  long  as  such  a  doctrine  applies,  the  evidentiary  fact,  though 

relevant  (..  e  having  probative  value)  and  therefore  otherwise  admissible. 

18  to  be  excluded.     Thus,  as  soon  as  this  auxiliarv  policy  ceases  to  apply 

the  fact,  being  relevant,  is  no  longer  prevented  from  enU^ring.     It  thus 

becomes  practically  important  to  ascertain  how  far  character,  for  the  present 

purpose   may  be.  on  the  one  hand,  irrelevant,  and  how  far,  on  the  other 

hand,  the  objections  to  it  may  be  based  on  grounds  of  auxiliary  policy 

(ante,  §  42,  post.  §  1904);  for  thus  only  can  be  understood  the  chamnng 

conditions  of  exclusion.  ° 

A  defendant's  character,  then,  as  indicating  the  probability  of  his  doincr  or 
not  doing  the  act  charged,  is  essentially  relevant.  As  a  matter  of  human 
nature  m  daily  experience,  this  is  not  to  be  doubted.  The  character  or 
disposition -z.«.  a  fixed  trait  or  the  sum  of  traits  — of  the  persons  we 
deal  with  is  m  daily  Ufe  always  more  or  less  considered  by  us  in  estimating 

»  TbeM  wpusto  mm  of  chuveter  an  dealt  with  pint,  f {  89-7J. 
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take  or  «..repr««„ution  in  th.  .videnc.  00^,''^'!"  V'  '**"''•  "•^'  """■"  "  '*"■•'  "'* 
"It  U  eridence  to  induce  tham  to  wy  whrtW  iT    L^  P«»«ntion  ",  William,,  J. : 

•"tsVrSlnT'^,  "r  -- "^  S..  oVn'.:^"'"'"  "  "'^"  *""  •  ^-"  '">' 

tha^  they  «y  he  is  likely.  b;cau.eTe  i,  not  .  m  Jof*"^""."^'"'  '*••"• '"  «»»-"  to 
"The  q„e.Uon  in  i„ue  i.  the  e^^chl^t^ZJ"^!'^'''''**''''  <^<""PMl,  C. J. : 

that  ^^.JZ';Z.l  Ly  trraMe*  "^^  '""•  »1"^'  "  »  «  '"»'•''.  to  .nppo.. 
lateral  .»„e.     It  i^,  „ot.    Su  h  eWde^cTi    Id^'-M"  ^l'  '"'•™''«''  "  '*  ">e~fore  l^ 
hat  what  the  p^eecution  ha.  a^e  S  .  ^e     Ms'i^""f  "  '''"'"'  ''  '«»  P^l^aWe 
»urn,  C.  J.:  "  What  yoo  want  to  <reVat  u  I^-  'J  J  "^  "'"•"'  *»  *•"  **"«» ";  Coct- 

towartle  committing  or  ab.tain^ffL  *  'u.   ,**"'':"''y  """»  di-poeition  of  the  n,au'.  mTnd 
1820.  Ho^mer.  d  J..  in1^^«V  cl.  rne^r   '"To'''''  "'"'''  »•« 'tand.  ch.r^  " 

the  ife  and  oonvewation  of  a  maH  lw«l  ^^  ,*  ''"'8*  °'  infidelity):  "From 
opinion  of  hi.  chanu^ter  ;  and C^  ILd  fuCl!'^'^'  """  '"  P"-te  lif;  form  a™ 
manner.  .  If  the  worda  and  action  h^rmonTze  Thl  .  "  '^*".  "P'"'""  '"  »»"  ««"•« 
man  who  exhibit,  a  good  conversation  «?,r*.^-'v"^  ''"■'"  *  "°'t«<'  ^hole;  and  eyerv 

observation  and  experience,  that  a  ~rl^„  .i' ^k         ??"*'"'  "*'"•  •«  P^^ed  by  common 

right  cou™,  of  conduct  wilie^lACt  and  5rr"r'^  ''""""^  ""  '""'-t  «"d  "^ 
per«>n  may  be  overcome  by  teiSteti^n  a  .d  f.l.  f  T"  '^'  '^  '"^n^-tent  with  it.  Such  a 
occur ,  but  they  a™  exception, ;  tt  rule  o  herwt  Th"'  ""«'  '"^'  °'  *»"' '''"'»  °^t-' 
from  character  will  necewarily  V«y  .c«>^X  Z  vl^'  '"'"'*  "'  »»'"  P'^'un-ption 
«»««■'  '       '  according  to  the  varymg  ciroumatance.  of  diffe.-eut 

character  oT7he  a^usSlrto  ^^.f d"";  *?'  "  ^'''."T'  V^"  '^'^'"'^  "  to  the 
•umptton  that  he  would  not  be  likely  to  ™u'J^?.  °  '"^  *''«"'°"  »  P^bable  pre- 
with  which  he  i.  charged."  ^      ''°°"""'  *""*  """-o^o"-'  did  "ot  commit,  the  crfme 

character  to  evLnc   rheT^iStTof  S  "  ^'''''T  "^^  °'^«'  '»«  «-<i 

the™  is  some  collateral  reasL  Stclu  io^'  and'tb''',  "*  ^'"'^^'^'  "°^^- 
such.  ""  exclusion ,  and  the  law  recognizes  none 
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tions.  both  baMd  apparently  on  conridentioni  of  probative  ralue.  but  both 
now  entirely  abandoned : 

freedom,  his  propertjr,  and  hU  reputation."  •neciing  nis 

,J«    ^"i  ^'l  t^'"'  "T  !^°"«^*  *•"*  '='"'™'=*"  '""  "ceivable  in  rf<,ui</«/ 
eaies  only,  to  turn  the  balance  of  evidence : 

let  character  bare  it.  oper««n,  the  cm  muat  be  reduce!  to  that  ^t^T 


„  '  J.?'*'  S****  "   K'^rieh,  S9  la.  277  (in  any 

48  Id.  584  ("all  cnniin.l  cawa  where  the  object 
orthe  piwcntion  is  to  pniii>,h  the  offender  for 

^'iTSt^.ll  """•  ^"'*''-  ■'^"'f.  "2  !»•  «8, 
fi  S-  ^,-  ^,"  '  "<•»-  St*"  ■••  <^^«heV  -  id.  _ 
M  N.  W.  722 ;  1860,  Com.  r.  Webeter.  6  Cush 

«7''i'«oV  if"'  ^'•i  '•  "'-s'' » J-"  L.  «: 

67  !  1895,  Sute  r.  Hjcb,  117  K.  C.  782,  3«  S.  e! 


?u  i"J  'j**  ?"  ''  '"''  •**"  "le'J  helow  that 
the  defendant  a  good  chaneter  was  not  admis- 
sible  unless  he  went  on  the  stawi,  —  a  mline 
Mhibiting  aoch  an  ignoraaee  of  fondamenul  no- 
tions aa  would  seem  scarcely  credible,  even  in  a 
time  when  ignorance  is  allowed  so  freely  to  thrust 
J«".^  theTront) ;  i  ^97,  Bute  v.  Porter,  82  Or. 
1«6,  4»  P«c.  B6«  ("  u»  a  eriminal  action  "). 
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my  brother  Martin  Mvrif  Ih^  .!j^  !^  "P""  '''*  P^  »'  "•«  prosecution  because,  a. 
•hould  SLA  tte  whr/i  e  oMhT^r«  '"1,'"°'"^.'"  «°  ■»'«  •-•"  -"»•"-.  w1 
where,  upon  a  trial  for  JSerVou  mkhTwi^r^K"'''''"'^'."  'T  '^"  "''"""'J  «>»«- 
priwner  l««l  H.bb«l  an  o^L  an^^  „„^C    i  1.°'"u«,""i  "'"""'»«/  "t'chool  the 

^riminU  libel,  ''Do  you  think  the  defendant 
capable  or  mnpable  of  publiahins  any  ttatement 
of  facte  of  the  truth  orwbich  h^ewJ.  no't'T,! 
{"*i^~»""'***'  ■*•  "Perfectly  incapab^" 
W  El Unborough:  "I  cannot  .uppoi!?  you 
mean  it  for  any  other  purpoee  than  as  going  in 
mitigation  of  punUhmenr?.  .  It  caSnot  1» 
offered  in  the  .bap.  of  a  defenci  G,!ii"  Uod^ 
beanee  oo.  man  „v«  a  thing  and  because  I  ma. 

Bate  It  all  over  the  world?  Tliere  u  no  color 
;?„'-  S  ^  "^J"  "^  '?'  »•'«  POfpo"  of  mitiga. 
wHnP?;;*!  ■"*!?•  ,  '  "••  '«'  »'  Public.ti'S, 
[a.  defendant]  who  had  .uch  a  character  Rirro 
to  him,  this  would  be  evidence  to  go  to  the  jurv 
w  answer  to  the  charge,  and  in  that  way  it  wffi 

tect")  ^"'  *""  ^°"  '*°         ''"P"'* 

•  1878,  kt,v.  State,  28  Ark.  I.M.  164  (here, 
to  disprove  malice  in  murder);  1851.  Davia  t> 
SUte,  10  Ga.  103,  106  (murder). 


1878.  Kee  ».  State.  28  Ark.  1B6,  164;  1866. 
People  ».  Siewm.  28  Cal.  3»6  (orern^lin,  piopl,' 
^  JoKepha,  7  id.    129.  1857)     1864.   /uniU  c 
Paople.  84  III.  616.  621 ;  1867  8t«U  »  &. 
«  id.  157;  1876    SUjer.  KM..Vll^^\ 

?;  D  •  VJ'  '!**•  **•'•  ''  S'"".  28  Mont  298 

*f'  ^^l'  State  r.  Henry,  6  Jones  L.  66,  67 

|Ute  r.  Wue,  17  Utah  175,  53  j-ac.  978    1899 

r,«-.y-  S-  ».«  C-  C.  A.  496,  97  Fed.  779.' 

i«ji   p    'i    ""i^*"".  "•  ^'°f^'  2»  Mich.  198; 

8u^.'fK!S.Wo\'57'"-  ''^•''^=  "««' 

Uon  may  1»  found  in  the  following  cases:  1903 
Brazil  r.  Stote  -  O*  -  .  48  8.1.  4M  868 
Prople  „.  Gerbutt,  17  Web.  27;  1878,  State  r.' 
Northrnp.  48  la.  584. 

•  1807,  Drapers  Trial,  SO  How.  St.  T.'.  1018 
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UcMM  ^tlK«th  by  .dmltUng  it  700  »i,fat  mrrir,  .t  Ja.Ue«  io  on.  cm.  ool  of  •  hnii<lr.d. 
,o«  would  probably  do  iDju.Uc.  to  tb.  other  ninotyniu.  " ,  Marti„,  B. :  "  TUrT  w^Swta 
gr,.t  d.ng.r  th.t  the  pri«»„  would  U  trW  on  th.  „.d.»«o  o  ch«rt«.  i^5 
ou  tlwt  beariof  mor*  diiwctly  upon  th*  oSenco  charged  "  »»™«w.  imicm  01 

IMO.  fV^«,c*.  Sen.,  in  Ptcflt  t.  HAi»,,  24  Weod.  674:  "Th.  rulo  ud  Draetic.  of 
our  Uw  in  n^Uon  to  erideuce  of  characUr  ,e.U  on  th.  deep^t  pr^l!^  of '^ttl,2 
i^„  1- .  ^  '""f^'^l  »'  ^  '•"  »•  du.  alik.  to  tU  nghtJo«  Tnd  uChtloS.  tS 
wn  ot Jortic  .h,nM  alik.  for  th.  .Til  and  the  good.  uf.  Ju.t  and  tta  nnjT^Crim! 
mu.    beproTrf,  not  preaumed;  on  th.  contrary.  uTmo.' tWoTu  «ln»!f.  ! 

a»atomi.U  call  «;„r,mw,„m  in  corj^M^  m  "    "•"■*"*  '™'»  "^^  »»«•  c»»auU  and 

omitted     The  commonTw  of  Ent?.„d  h  eo"-^  i- P»«ued  Uum  where  it  U 

Thi.  policy  of  the  A.8lo.Am.ric.«  1.,  i.  pe.h.p,  »,„  „  !«  J.,  ,„  „„ 
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tml-law  to  much  lew  advantane     But  I:  IT  d«Partnie.,u  of  our 

trine  b  .nd  cm  be  supported  il'  «„.  L»  ^"."  ,**'""''°°  °^  P^^^^X-  the  doc 
J-d  to  juat  verdict.  Th^"rndtcro?h"'"^  '•""  ^"•'  "^^"''^  ^ 
becauae  our  vicUm  i,  guilty  S  time  E-  ''"T""'""  *°  ?>«>'«»•.  uol 
M  weU  be  condemnedUVarheri ht  iTr  ^"  "  '  '"^  "^  ""^  -""^ 
operating  with  auy  jury,  in  or  out  of  S^'Ju!  '^""7  "^''^  «"">»»  ^-^'P 
•ubtle  diaadvanUg.i.i'^  Our  rule  hen  fi™?'"  T  "'•"  ^'^'"^'  ""^  '""W 
J- policy  and  trachtion.  i.  tL^  h^  pZ^cuIn  ""*  ""'"""""^  •*'*''"»hed 
defendant's  character.*  pn)secuUon  may  not  iniUally  attack  the 

to  .how  srUoorsr,  rhi.*;i"\id'^i?i ;  *'"'"""^"'  '•"'  •^^^p^'* 

ofTer  a. evidence  his  bad  character"  lie  11^'°"/""'^  "'^  '"  «»'"^'*» 
•ny  rehixaUon  of  the  priDcipleTust  mTntin^  i  " '"'  ^^^  ""''"»  »°  »«.  "ot 
the  defendant's  bad  ch'aracterZ  a  SS  to  L^il"  ?  '  f""""*'"  ^  '»'°* 
good  one.  Otljerwise  a  defendant!  S  f ^m  ™f  .V^""  *'"' ''«  »>"  • 
absolute  license  io  impose  a  fal«  ^aJl  »  "'"tatjon.  would  have  an 

^  impose  a  false  character  upon  the  tribunal.' 

hmd  ruined  h.r  Pi«Lu  1^^!.  .n ?  .i?**"^     «»"'«'y  <>P"'t<«i/Ml«rtid  th..    ?"''"'"*'''  • 

c.i«d  f  thu  u'Tit ^w'*s^"  ■■^r^p-'i);  ">:  «h.„M,'^^^  u^^':ltr„'5!;?!»"-i  ••<» 


•how  thitin  .nMli^'f '/'"f'/'"  "  '•"'1««  to 
fend.nl  w„  f«r3  [h^'  "'"^  °°  ••'  t^*  i- 
•bowlngT"fi|."v^  ,'.77«?!  ''"  "i''"  *V  •>' 

M;  1850   Com   .   Wxl'.  ^  l'  ?"*••  '  «»»<"/ 
AI..  108,  22  8^   4«f"- P''-"«y''-.8Ute.  116 


•ndenc  of  b.d  cl,.nict«r  ,„„i..T*.^  "^  <=?""?• 


the 
linled 
that 


'  rBlHP,  and 


m».M.  I  ="»™cter  would  ukudi 

merely  a  princiiJeV    Tl.i.        ('™ctir<>,  and  not 

formlv  ronoedfd :  1807  P.nu>n.  p  i  ."  ""•'• 
».  Hardv  S  M»  4i»  /..  Uf^"""  '^-  '•  '»  <^oni. 
.nt  ch^'  S^,-,  t'i L.^^"""  «h?  "rfend. 
char«ter  to  bTomS  hT  P""*  •>■•  general 
witnuM     ,  7  *'^'  't*  P"«^»tor  may  ofler 

Fed  882 V'''8„;i;  „?j"°'"""'  '  ••'''•^'  111,  15 
«mU  t^e'  i„cSri\  ".'"'•hr  I'/idTh"'.  •"•:'"«' 

t'^ai^^-'[^'rzr'f*^"i"^^^^^^^^^^^^ 
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CHARACTER  AS  EVIDENCE. 


[Chap.  V 


first  place,  the  character  or  drpositJou  oi«d  wj Ifr  T     "°'^  ■    ^^  '^' 
must  involve  the  specific  trait'relateS  toTht  act  ch/rgS:"  "*•""*  ''"' 

1663,  /)orer'»  Trial,  S  How.  St.  Tr.  639  S^o  •  .«Ji.- 
that  the  defendant  wa.  .  faithful  memLo"f\Krrr^'''f°;! '/'"""««  »«•««««» 
n.i.take  yourself.    The  testimony  of  yTr  cWl  thiv  ":      •  '  ^  V'  '^*'''  ••  "  ^  ««>» 
the  trained  band*,  going  to  Pam>,  befng  there  at  t^m2„*°'"*'°  """"l''''  "PP*"^'"?  '" 
you  are  not  charged  for  this.     A  man  may  I  aI,T        f  "l"!' "  """  ^  ''«»•    «"* 

case  of  a  man  who  is  charged  wi?h  a  cr^meTa  oart^^  -I"  ""  '•  ^°'  ''"'""»•  P"'  «>• 
charged  with  an  unnatural  crime :  wou^^ft  ll  anT  „  «J«cnption.  -suppose  a  man 
that  he  paid  his  bills  regularly  L^d  that  hi  wJ  ^f"  .'T  "  *"  *^  "«"  «a"'Vcharacter 
•ort?   No,  yourexamiLtio/rcwLtr  Ju"al*vs'^^^^^^^ 

charge;  and  you  would  there  inquirTwLZr  he  Z.**  ""'''°«°r  *°  "■«  "''ture  of  the 
inquire  into  his  regard  for  women,  into  hi.  moLls.  al*i  TV^  '''"^'^'  ^^^  ^'>'"'» 
might  rebuff  any  such  horrible  and  detertab to  ideThLw  J"*  f '''*"''«°n.  <»  as  it 
a  man  capable  in  the  ordinary  course  of  his  life  of  ^r^-  '^      '  """"*'  "'^*  *"'  "« 

use  of  such  expressions.  So  if  a  m^  L  indi!tl?/  ""'""'"""'?  ««<=h  "Pinion,  and  making 
for  a  ^bbery,  [.ay  I  will  show  yrthat  ^ ^^  Jot^Tec"'^  °^"''"=''' ''  '  """'  "  ""l-'** 
large  fortune  at  that  time,  that  he  wal  a  m.!^  ^K  necessitous  man,  that  he  possessed  a 
trary  to  any  such  practic;.  That  Ithe  na^„T'°7  'k*""  ?"  """"^  «"«»  t'^^'ly  con- 
honorable  person  un.n  the  bench,  who  aLy  rfj^  i  p"'^^;  "  "  ^  "P^'^  *°  »  mo^t 
nel  Roper  in  a  d  .  .  What  wer^  th«  n„-  r  ^"'^^^^J-  ^^-^W  ^r  the  murder  of  Colo- 
whether  he  was  a  good  office"  DnllTS-ron''  "  *?,  Il"  "''"'-»«'  '  ^^^^  t^y 
Whether  he  paid  his  debts?  No  but  wh.,h  T^^"'  ''^"  '  ^^'"  »  "eU-^red  man  ? 
man  came  from  a  g,.at  distancV  t^ tsWv  SL  h  ""^  1"""  °'  ''"""''y-  ^  ^-1 
teristic  of  his  disposition."  ^  ""'  humanity  was  the  paramount  charac- 

1817,  Turner't  Trial,  32  How  St  Tr  inivr    i,-  i.  . 

«  What  has  been  his  general  ehaL^^rTf^t'^Ta:;  f"  ''T  ^^  «'•'  ''«^-~)- 
(opposing):  "I  submit  to  your  lordshins  that  tlfr  ■""""  ''™^"    ^r.  6W 

Mr.  Deuman  (for  the  defence)  :  "Khe  is^np'',^*  P'°P"  'J"^"'"''  «  ^  to  loyalty"! 
that  he  is  a  loyal  man  ";  Mr  hunly  '  if !"*  ^^^  ."«?«''»"<'  »»■>.  an  inferen,i  arisei 
duced  to  his  honesty ;  if'for  raS^tws  chosurv  "nd"'''"''^.  'V'"''"'^'  «^''^-'<'«  ^  P^ 
far  as  my  experience  goes,  the  inquirvlnt^hy '  f  ■*•  ?"  '  ^'-  '^'""'^  ^M««  ■•  "A. 
Mr.lienman:  "...  AmLn  whXd  olV  .Tu*"'  "  .»'"»y»  adapted  to  the  charge  " 
not  likely  to  enter  into  ^d  ^^Lt "  Mr"  j!!  Ti!  P""*"""^  ""''  respectabw"; J 
to  as  too  general  and  therefore  noT^p^liclueSll^tl"  ?!'!  T"""  "-  °»'i-'^ 
man.  but  as  to  hi.  general  character  /P  """'^ '  "  "^  "»'  "I'ether  he  was  a  peaceable 

weld  „„,  h.,,  „„„|„J^U,.  oV„-    „d    S,1*,K  ■"?•"•*'"  "■"  "•  ''•'"■■I"" 


^to'ltd'^',  :  iii5,"''.[2'"  •"'?«'"■'"  "hould  be 

Clifford?  j";  Vv"Tr'»  ?'"■  "^'^  ^-  »22i 
Lord   ManskeM',  phLe  (2  AtrsasTrh-   .'" 

1  ,?'„'*"«"  '°  ">«  prosecutor. "  '  *     ' 

*  1701,  Captain  Kidd's  Trial,  14 


How.  St. 


Tr.   148  (murder;   Kidd  •    " Mv  Ur,\    r  ^ 
witness  to  prodice  for  my  ^^„Sn     ^'* 
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mitting  the  particular  crime  bL^         ,       •^^'^^'J^nt's  capacity  for  com- 
bat thi,p„cL  seems  TLltCZllT'  "'""^'  '''''  ^'^^-^^ 

bund  and  fatner  ln„,«!  """dneiui  „  «  i„„. 
purity  of  DiomU  ;  v^Jh  '^  J""*  '"*''«"•>'  ""J 
M   "  such   ii.r»;Lf  ■"     ^  ?'  *''*  ''O""  nifrt-ly 

pertinr.  {^^XS -•"rs^^'p"^  ,""'« 
Ottrbutt,  17  Mirh  o^>  ''  .  "*'.  ""!''«  »• 
•anit,  ;  ■»!;  defeSl.'ntwlmat;'  it'.7"'"l; 

mitted);  1883.'^...;  '"KinTss"  d't"  Tm'- 
Sute  V.  Au.li„Rer,  171  id.  600.  71  S  W  104^ 
^  T^  Jfj"«:    defendant',  "haraffeV  f™    it 

o,„"7;  '™3,  State  1-.  Thornhill,  id.  74  S    \V 
teL>    o„*V  (^•"•""t",  for  honesty  .nd  in 

ttta?:  ."Petri/xrirs  y«m= 

particular  trait    of  character  ktiMU."il  th^ 

^- ..dud,!,  i,,  .i,rsv''"i;ss' 

SviirXr"rS  ^^rin-'t'i  '"™"- 


crime  charged  againit  him  "  ;  Cockhnn,   r    f 

7  (it  nmst  be  a  trait  "  havinir  T«f.~„       '  i        . 

ORV  to  tlie  suhiepf  „f  .t     *  rewrenee  and  anal- 

j,j  lu  luc  auDject  of  the  proaecutinn  "\  ■  laaa 

Morgan  r.  State,  83 id  221  BoT-aV/      ^  ■'"»». 

164    (the^  eha'ricter''',:„ri  ^^'a/l  t:'w",'!i 

Ed  ")  •  'li57    plnir™?  ""t  '^'"■''''  »>«  i^ 
fattmn  t  L  '     .  P'*  "•  JoMphs,  7  Cal.  129 

e^^  "rehaWo^f^  in-d  "?riT   L™°™"»y  «"  " 

eluded,  bee.;^  rchaE'oSjrtr^'b:.^ 

cuarge    } ;  1865,  People  r.  Stewart    28  i,l   iat 

Ca«;y,  53  id.  360  (it  m"lt  ■'■  In  «lcrtl;  tb"- 

i^eopleu.  Doffffett.  62id  87  oo/<..J.'l  ^'  . "*• 
in  tte  char^''').'i9oi  p!;,f  <  '"'^'"olved 
id.    282,    67    pic     1^«    n'        '  ^''""nan.  135 

could   be  considered  a«  tin  ."      ?'  "'^  """"n 

'i*"^e™„a,  ft'  wild  Irufnrbrrr"' 

tlmU,7was  'a  m:.'tt"tl,e'?  T"  *"'^'"■" 
1884,  Tedens  «-    8"h™:L"r,2'l?^"2''63"'2°6V  ' 

8^rs:;,^^r5ifc4;^S^: 
^^^;^::^i.:;W.S^"^« 

136  id.  1    34  N    p*^<s?  /  •  i?'^\*^»"' «"•  State, 

State  ».  Kinlev   43  W    9o«  /  *'°'.  *'"'   "^«. 
on  ;^Pedu£^.1|e?;  l^VX^^;.'^:^:^ 


(mnrder.  'iCT,"^^  ?"•  •^*''l''«'  31  '"•  388 
ttVcllt'r-'as'^a'ir'-'j'y'  «"."  •J" 

129     *  *■*■■■  "*"'  "•^«»'»  Tri«I.  28  How.  St 
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§  60.   Same:  Tliaa  and  PUm  of  Ohanetar.     This,  as  a  question  of  Rele- 
vancy, is  simple  enough.    (1)  Character  in  one  place  stands  on  precisely  the 
same  footing  as  character  in  another  place.    The  person  is  the  same  wherever 
he  is.  and  it  is  with  the  person  that  the  trait  is  concerned.    (2)  Character  at 
an  earlier  or  later  time  than  that  of  the  deed  in  question  is  relevant  only  on 
the  assumption  that  it  was  substantially  unchanged  in  the  meantime;  i.e.  the 
oflfer  is  really  of  character  at  one  period  to  prove  character  at  another,' and  the 
real  question  is  of  the  relevancy  of  this  evidence  to  prove  character,  not  of 
the  character  to  prove  the  act;  it  therefore  more  properly  involves  the  prin- 
ciple of  §  191,  post.    Most  of  the  doubts,  however,  raised  by  a  variation  of 
time  or  of  place  have  no  concern  with  relevancy,  but  with  the  hearsay  use  of 
reputation  to  evidence  character.    Thus,  a  reputation  post  litem  motam  may 
be  untrustworthy;  a  reputation  in  a  community  other  than  the  defendant's 
home  may  be  ill-founded.    These  problems  are  therefore  all  discussed  in  con- 
nection with  the  Reputation  exception  to  the  Hearsay  Rule  (poit,  §§  1615- 

§  61.  Same:  Defendant  a.  a  Wltneaa.  When  a  defendant  in  a  criminal 
cire  takes  the  stand  in  his  own  behalf,  hei  occupies  a  double  position.  As  a 
defendant,  his  character  cannot  be  attacked  by  the  prosecution ;  as  a  witness 
It  can  be.  The  question  is  whether  the  former  position  should  be  so  strictly 
guarded  as  to  require  the  exclusion  of  evidence  properly  admissible  against 
him  m  the  latter  capacity.  This  question  can  be  better  examined  in  connec- 
tion with  the  impeachment  of  witnesses;  and  it  is  therefore  dealt  with  post, 
§  oyu, 

§  62.  (2)  Character  of  Complainant  in  Rape  and  aimilar  Crimea.  The 
reasons  of  auxiliary  policy  which  affect  the  use  of  a  defendant's  character  by 
the  prosecution  are  peculiar  to  that  use,  and  do  not  affect  the  use  of  character 
as  against  other  persons  in  a  criminal  case  wherever  it  may  be  relevant 
One  of  these  relevant  uses  is  that  of  the  character  of  a  rape-complainant  for 
chastity.  The  non-consent  of  the  complainant  is  here  a  material  element- 
and  the  character  of  the  woman  as  to  chastity  is  of  considerable  probative' 
value  m  judging  of  the  likelihood  of  that  consent : 

1846,  Plan  K,  in  R.  y.  Ryan,  2  Cox  Cr.  115  (admitting  testimony  to  the  "decency 
and  propriety'  of  the  general  conduct  of  the  prosecutrix,  an  idiot) :  "  It  is  important  to 
consider  whether  a  young  person  in  such  a  state  of  incapacity  Was  likely  to  consent  to  the 
embraces  of  this  man;  because  if  her  habits,  however  irresponsible  she  might  be  were 
loose  and  indecent,  there  might  be  a  probability  of  consent  being  given  and  a  jury  miffht 
not  think  it  safe  to  conclude  that  she  was  not  a  willing  party.'  J    /      8  «■ 

1856,  /,Aam,  J.,  in  Slate  v.  Johnson,  28  Vt  514:  "In  all  cases  of  this  character,  the 
assent  of  the  witness  to  the  act  is  the  material  matter  in  issue,  and  on  that  question  the 
defence  generally  rests  on  circumstantial  testimony.  In  determining  that  question, 
wh^h  IS  purely  »  mental  act,  it  is  important  to  ascertain  whether  her  consent  would 

!T  .""".P^J"""*  '■»'"'•  b«  the  natural  result  of  her  mind,  or  whether  it  would  be  incon- 

sistent  with  her  previous  life  and  repugnant  to  all  her  moral  feelings.    Such  habite  as 

Tr.  U03  ff,  ("Do  you  believe,  from  what  you 

know  of  their  character,  that  the  defendants  are 

capable  of  committiug  a  gnxt  fraod  upon  their 


employers?");   and  other   earlier  trials  cited 
tupra. 


130 


if  Sl-80] 
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162 
Tiolenoe."  ^    P"">niea,  and  rebat  tne  inference  or  necewity  of  actual 

•nee  upon  the  part  of  th,  pX^,°'  '""f.'"*  *°  ""^T  """  """P^bability  of  resist- 
who  hao  done  theee  thing,  vruSvi'n  t.  n''!  '"'^^''t'"''"  P'°'"'We  that  a  woman 
than  one  whoee  p*it  rep"utto„  S  w uL.ut  T   "k   "^  ^  ^''^■''  """^  '"'^'y  t"  """'e-'t 


r.  oiaie,  84  Ala.  435,  438,  4  So  771  •  tms 
Pleasant  v.  State,  15  Ark  624  Tit  aU.  }««* 
People  ».  Bei,*,n  6  CaK  221  223  1899  'pl"?' 
«■  Shea,  125  id.  151  57  p.!  is.  '/?',,^''''''* 
People  ;  Ben„„;  mJf.'Lu^ "j.f 'duff'^W* 
K.ce  V.  State,  35  Fla.  238,  7  So  Tm!  902 
Seal,  V.  State,  114  Ga.  518,  40  S.  E  731-  im' 
Shirwin  V.  People,  69  111.  66,  69"  1876  bimiok 
V.  DoBiw,  82  id.  673;  1861,  WiL.,  »  S^i.    1« 

S'id'l82*1iV,  't\  «-'''  Belld^'K 
Cavenau«h.  1  OrJene  I  .  HI,  175  «m»i "'iMO 
McLean,  71  Mich.  310,  38  N.  W.  »17-  1895 

rstt:,?7'-N^rL"27'9-.4«7«'>vf' 

State  ».  Cherry,   63  N.  C    82-  i»07    a»  . 
Hairston,  lai'^id.   679    28  f'i'lk  (4n'e™i 
ehamcter  allowed,  but  not  character  fo/lirt.™ 
on  the  singular  ground  that  the  oHerine  partv 


-— ,^^...„gu^  or  oaa  ;  a  noTe  and  imiunil 
sf  »T,'''F"'  "58,   McCombs  v.  StateToh 

fsi  33%*f«i.*'T*?'  M^'»-™<>tt  f.  stai^  13  iS: 

?8«8  <ffL»i  '**  J'^r"-  ^'»"''  ^  B"*-  132,  135; 
1898  State  f.  McCune,  18  Utah  170,  51  Pac 
818  (character  for  chastity);  1856  .Statf^" 
Johnson,  28  Vt.  512  (Bennet  ,  J.,  di4entin»on 
an„  her  ,«int);  1867:State  ..'Re;d.'3Tvt  f  ,^" 
1884,  Wutry  v.  Ferber,  18  Wis.  500,  602  fciVi 

"rSZ,u\IZ''  ''■r"""?"'?  '•'aractarheirad! 
missil,  e,  and  equally  m  criminal  cases).    Contra 


. .,    M..,Baa    ii»fr  character  has  first  fippn 

.mi^ached  by  the  dcfeudant :  ISM  P™nir? 
Kuche,   120  Cal.  666,  52  Pac.  1002  (adZtiDi 

UHctj,  1900,  People  v.  O'Brien,  130  id.  1  62 
Pac  29,  (Bhrre  the  Court  inconsistently  h,*l 
that  there  was  no  such  strict  presumption  i,  a 
cn-ninal  ca«..  an,l  yet  that  eviden"^  of  iio3 
character  was  inadmissible;  the  opinion  is^n- 
fused  ,u  us  notjon  of  presumptions)^  1903,  liaker 
V.  State,  —  Miss.    -  ,  33  So.  716  (excluded 

"■"IPV/r rP*";'""/"'  »">•  »•>"  defemran  )  • 
•1826,  K.  V.  Barker,  3  C.  *  P  689  p„i, 
and  Parke,  JJ  (that  the  prosemrixhad  on  o^e 
occasion  acted  the  prostitute,  admittad  aft"? 
hesitation  arising  from  R.  f.  Hodgson, >o.t  $200- 
£rXl"  Jsn*  t'  ^".""S  "  to't^timVniSi 
pirKellv  c  i  ;"„""''"*»'."^''Cr.  143, 
tZL,-^  y'      ■  r-    '    "'"  asaocute  of  common 

?hrrl^^>'lt7"t  'V'^V  of  genera rCe 
cnara'.ter  ),  1887,  htephen,  J.,  in  R.  ».  RiJey 

ci",V  °*^'  *'3'  "'P™'  "mble;  1877  State 
r.  Shields.  45  Conn.  256,  257,  260  263  (fC  J 
prostitution    admitted,     but    the    purpose   not 

cou«^".?,l     '"'^'"'""■K    "  promiscuous    interl     ' 
j88rp!lu""'"U°,''  '■°'""""'   Prostituti-D"); 
1888,  Peoide  v.  McLean,  Mich.,  «,pra ;  1895 


wifn„..  •'..  f  .-"^  •^'"""  character,  though  the  Brown  r  Stat.  Mi  '  ""^''-  '"'^'''  '*9«. 
witnew  •  of  his  own  motion,  may  say  in  what  A  Zt  v  v  '  ''•^•'  "'Z^"-  '^38,  People  v. 
respect  It  is  good  or  bad  ";  a  ioTel  and  i?onn,l       M  v  '  ^-  ^■'  '"'>"''"  '874,  Woods  ».  People 

lr„TV''?""'  "5«-   McCombsTstalToh      LI'-'XT't!*"'  f'^""  "•  Jefferson,  n'c^ 

St.  643,  646:  1862  M  .n„ ..  ..  l:'.'  ?y.1-     *>'P"' !  1874.  Titus  v.  State.  Tenn..  »upr„  ■  1856 

St.ate  „.  Johnson,  V t. ,  ,„;,„,.     Here  the  L'.nemi 

^fulrrJ-^  d>sting,ushed  f,«m  paraJarJril 
Of  unchaMitv.   the   n,  ,,,ico:i.:i.'...  _<•,.,     .    * 


«/■  .  ;.;r  7-,  """"«  ""uen  irom  particular  arts 
of  unchmlUy,  the  aili.iissibility  of  «hieh  his 
b«.n  „,„ch  controverted  (,«,<,  §  200)  Tie 
comiilainant'a  «.«»«•«/.„.■  .;./,i  .'._?,'■     '"^ 


complainant's  oMocarton  «-,/A   ,Jl,-,s'ep.-r^,„ 
IS  near  the  lino    K..f  - i,»  ^-  ,  ,.         f'-r.ioiis 


IS  near  the  line,  but  ought  to  fall  un.ler  X 
present  principle:  1871,  K.  ..  Holme  dd 
above,  contra;  1862,  Eddy  v.  Orav  4  All  -1^^ 
Z  ['"''^I'l  '^i^harac^.er  oTTfie  you  gm/,; 


v^.Mm.ug  oaa  ennracter:  1877,  Stale  »   Mnr«e  .>,!  \— '":'"■'•  ">»  iiuaraetcr  of  the  young  men 

«7  Me.    429      Occasionally,   too,   .Court  S  T.vl^^'"^;'' *«' ^"".'''  "eluded);  1900,  State  u 

been  misled  by  the  doctrine  about  pwsumine  a  Jf  the  h„,f»  '  P'  **"{  ?^  ^-  ^-  '^9  (^putation 

».tneM'  character  to  be  good,  and  hw  tSor^  *""*  °^  complainant's  abode,'excluded). 

131 


f  63 


CHARACTER  AS  EVIDENCE. 


[Chap.  V 


yielded  to  pennasion.'  But  it,  should  not  apply  in  rape  where  the  woman  is 
below  the  agt  of  consent  ;*  and  perhaps  not  in  a  charge  of  mere  auault 
vnth  intent  to  commit  rape,  or  of  indecent  aseault.* 

The  only  difficulty  in  applying  the  principle  is  to  distinguish  between  the 
use  of  character,  as  bearing  on  consent,  anu  the  use  of  speci6c  acts  of  unchas- 
tity  as  a  means  of  evidencing  the  character  itself.  The  latter  kind  of  evi- 
dence  being  in  many  jurisdictions  excluded  (poet.  §  200),  the  woman's  character 
as  evidenced  by  reputation  is  alone  admissible  in  those  jurisdictions ;  and  it 
thus  becomes  necessary  therein  to  discriminate  between  the  general  character 
or  trait  of  unchastity  and  the  specific  acts  of  unchastity.* 

§  63.  (3)  Character  of  0.«.u,d  la  Homloida.  When  the  issue  ^f  self- 
defence  18  made  ma  trial  for  homicide,  and  thus  a  controversy  arises 
whether  the  deceased  was  the  aggressor,  one's  persuasion  will  be  more  or 

r      I'^^M    .^  ***!  '?''"'*'**'  °'  '•»«  deceased;  it  may  throw  much  light  on 
the  probabilities  of  the  deceased's  action : 

I860,  Stephens,  J.,  in  WilUam*  v.  Fambro.  80  Ga.  2.38  SSii  /iu1miMin_  »t..  *    t   i    » 

by  the  defendant  W.):  "To  prove  a  pronenew  t*  insubordination,  to  be  «ure,  doe*  not 
L™  ^l  ">->bord  n.Uon,  but  it  doe.  increase  the  probability  of  theTt^  J  where 
there  i.,  ».  there  was  in  thia  cue,  other  evidence  .uggeative  of  auch  an  act    %i,^h  »  .?^,! 

:L?t'.:r£"""  ^"  ""•  tf^""^*"'^'  "  *°"'  ^y  '  -'"^  or  indtated"^irtt  anceT 
Zw  T  J^"""  '"J-y  »r"r**  concerning  .  violent,  turbulent  negro,  than^^rminra 
week  humble  one.  I  thinlc  that  any  mind  in  search  of  truth  in  fnch  a  «^  oTfindW 
rteeU  .n  doubt,  would  want  to  know  thi  character  of  th.  negro.  .  JC'de  e„da  "tl 
W  illiams  knowledge  or  ignorance  [of  the  character]  has  nt  -hinir  tc  dn  .th  »!.„..  ■' 

of  the  character  which  I  have  pointed  out    m  i>Ie  nu™^  f^r  wWh    k       ^"""^ 

There  ought,  of  tonne,  to  h.  .one  other  .ppreoiablo  .ridence  ot  the  de- 
"»ed»  ,ggre,.,on.  (0,  the  eh.™ote«,ide„oe  L  herdl,  be  ot  v.taeTnle.e 
there  „  .the,w,„  .  lair  p,»blUt,  0,  do.b.  o.  the  point :  m^Z.  oSe" 

..1*  1*,'?',?°,"'  '  ^"'■''''  'I  Me.  403,  405.  17 
Atl.  314  (jDilecent  auault  and  batterv.  and 
solicitation  to  commit  adultery  ;  the  nlnintirs 
character  for  unehastity  admitted);  18»0,  Brown 
».  Sute,  ,2  MJ  488.  475,  20  Atl.  140,  180 
(applvins  the  rule  to  the  caae  of  female  minor 
charged  to  hatre  been  enticed  for  purposea  of 
prostimtion;  but  confusing  the  question  with 
that  of  discrediting  a  witness);  Brown  r.  State, 
lb,  477  (admitting  the  minor's  previous  recent 
residence  in  a  house  of  prostitution) 
D      i??^'  f^^'^'  "•  Johnson,  106  Cal.  289,  S» 

K«   V    »i?'  frS'''*  "•  •*'•'""•  »'  Mich.  484, 485, 
Mo  4B-   A'f  ^'11?:  ^^^  '■  Whitesell    142 

M';2'r!  6i  Mi.  "'"'■  ''•''  "• «"'«'» 


lao,  ^l""''^'  ^,?'^'  "•  "■  Cl«fke,  2Stark.  243  ; 
1897,  Gross  ».  Brodrecht,  24  Out.  App.  687 
Qndecent  assault);  1893,  Shields  v.  Stnte,  32 
Tex.  Cr.  498,  602,  23  8.  W.  893  ;  \WiA  Bar- 
ton  ».  Bruley,  -  Wis.  _  ,  93  N.  W .  816 
(indecent  assajlt);  Excluded:  1811,  iiaveii- 
|K.rt  V  Russell,  6  D.iy  145,  148.  Hen-  though 
not  admissible  to  evidence  the  woman's  consent 
Which  IS  not  in  issue,  yet  it  might  be  relevant 
to  show  the  defendant's  natural  expectation  of 
her  consent,  on  the  principle  of  §  402,  pout.  For 
the  question  whether  the  complainant  in  rape  or 
Oaelardg  can  be  impraehed  as  a  teitnea  by  gen- 
eral  had  character,  see  post,  {  923. 
•  See  the  citations  in  note  2,  ntpm. 
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163 
wise  the  deceased's  bad  character  ia  likely  to  h«  r«.f  # 
'^properly  as  a  mere  excuse  for  the  killing   f„j      S?  ^      '""'""^  *"  »«'^« 
!"».  aggression,  and  it  is  ^ten  fo^iL^?^'  t       **^  P"*"*'  °'  evidencing 
evidence  for  that  pirpL     In  Zith^  ""trustworthy  character- 

in  the  case  of  uncoLrnIca  Jd  thr^al^  the'Sr,?; ,"" """7^'^  "" 
aggression,  and  thus  evidencing  a  croUVll  -  "'""'"^  *  *^'-'"'8»  °' 

deceased  (j>o,t,  §  110>  ^      ^       "^  aggression,  on  the  part  of  the 

The  reason  for  the  hesitation,  once  observable  in  „,.„,  n    ^     ■ 
mzing  this  sort  of  evidence  and  fT^  .  .  *"  "'"y  ^°"'*"'  »"»  'ecog- 

8ubject.was  the  frequTt  failu-  .  ^-  .  "°J  ""'='*  '=°"'"«°°  "P°n  the 
chaL^ter  from  «nSer  1  IXuvt^r/n^'^^^  ""^  °'  ^'^^  «^«-»««<i'- 
limitation  not  here  necess^.^  S tro  ' '^^^^^^^  »""* 'f  ^  to  a  peculiar 
the  fact  and  the  reasonableness  otthTA  TT"""^^^  '=*"'"«=ter  to  show 
(po»t.  §  246X  As  SrpurZ  the  '  ;!  ^  t"^"^'  »PP'«''«''«°"  °^  violence 
it  is  obvious  that  thrdLered's  ch-o.  '^"^'J^^.  defendant's  state  of  mind, 
hensions.  must  have  Worknownr  hL'.tt^^  "PP^"* 

indispensably  be  accompanied  by  D^f  ofT,'.  ^  °^  *•*'  "•"'"*^*«'  ">""» 
else  it  is  irrelevant  InX  presenTL.  '^f .  J^""'"*V°"  '°  *•>«  defendant; 
Dication  is  unnecessary  for  5,?  T  '  *^"  .additional  element  of  comma- 
not  what  the  de'enlSibtruTt  tUd*''  ^^'"^^"^  ^'^^^'^  ^id. 
inquiry  is  one  of  objective  <^«?ret?n'oVof^u^^^^^^^^^^^  ^J.  .^''^ 

tion.  however,  was  at  firs*-  nn*  »i„„  ouujetuve  oeuef.     This  distinc- 

laid  before  th;m  Vco'i  Herc^\"^T''^^  ?^  '^^  ^°"'*''  °°'  '^^"^7 
the  evidence  cann^ .  ways  l^  X'n  ^  "^  T^"*""^  *•""  P'^'^"*  "««  «' 
ciple.  but  is  often  merely  a^ulin^  that  Z  ^^"f"°"  °^  ^'^^  P"''^"*  P'"- 
of  communicated  chStJr  auf  su. .  5  r  !!  ^°"'  "°'  '**^'y  '*>«  doctrine 
present  doctrine  if  theltabn  i^^ptsl^u^^^nT  '  w7  "T^^  ^'^^ 
precedents,  the  principle  is  now  geneLly  acce^tSd!"      ^  ""  "  ''"  ""^'^ 


*  It  m«y  be  noted  that  the  doetrin.  I.  «» 
ZT  *^"«''yPP'i'*''Ie  incvU^ There  / 
•tmilar  controversy  .rises  (a,  in  WiUh^m.  , 
Fambro.  .»/ra)  ;  it  i,  ,!«>  ti  be  note^   haTthi 

nes^    tnrbulence.    or    violence :    Ala. ;    1889 

Battery  .  the  plamtifTs  reputation  for  a  theft 
?«-i  V^fl^P*"^'  admitted  M  a  i„stific^tiou )  • 
18,2. )  .e'i.  ,.  State,  47  Ala.  603  (the  l^e^^K 

wtS^K-'"'.  '^o'*"*-  "Tbulent,  revenTful 
^i^i*"!"*''  dangerou,  man,"  held^Sib^ 

what te'w'l""  '"T""'''' "'  thecnTand 
K>De  inflicted  ;  no  autliorities  cited)-  Igrs 
Eiland».  State,  52  id.  333  (characterfrim  thi 

Z^,  ttot^Li-y  f 'ir^  ^«  g- 
».  State.  !»  Ark.  248  '262,  263  (IdmUt^"!! 
U-rnhng  to  exnlain  ■.  ,he  conduct  of  the  dl^^ 

1"  «.-ai.    309  (admi»eible   "when  the  ciraum 
•tanceaoftheconteat  m  equivocal  "LtTKlf: 


.  Ii..f  /   i.°""'I'«  *,'■•  turbulent  character  of 
a  «  ave  to  ahow  that  he  waa  probably  killed  a. 

07  (admissible.  iiiiiUrth.ii...;»..:„      '     '  '^'"" 


iytlj    ■   ^,  •   "1  'nn'OTe,  44  Kan.  1,  24  Pa 

67  (admissible,  under  the  limitation,  appareutfy 

tnat  the  aueatinn  ».  t«  »i,. >    Ffartuuy^ 


that  the  qucJion  „  toVhe '^"'^rPTr' 

ae^ri:'rto;i."-?u^^d-t«xi 

^^po^.  «e  M«.med  u  aathoriti..) ;  Stata  .."jotnl 
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§64.     (4)  P«t»M  U.  OItU  Com.:  Chimurt,,  ,.n.«Uy  Molud.*.     It  is 

to^ay  generally  said  that  (subject  to  specific  exceptions,  some  of  them  doubt- 
f«l)  the  character  of  a  party  in  a  civil  cause  is  inadmissible ;  t.  e.  that  it  cannot 
be  used.  a.  It  IS  for  or  against  a  defendant  in  a  criminal  case,  to  indicate  the 


loa,  ib.»3I  (intirostiDaadmiHibility  in  %  donbt- 
fttl  caie,  to  ihow  that  the  decetaed  had  probably 
quarrrlled  with  and   been  killed  by  noma  one 
elae);  1883.  State  v.  Oario,  86  id.  970,  971  It, 
charge  that  it  "  tended  to  indieata  that  be  fthe 
deceajed]  waa  the  aaaailart,  and  that  the  aaeault 
waa  feloniona,'   apparently  approved);   18»S. 
State  r.  Naah,  »  il  1187.  1141.  18  So.  m 
\lL  ("''"fn'nun'Mted    character,     exoluded)  ; 
1900,  State  v.  Kobinion,  52  i.l.  614,  J7  So.  124 
(aamiuible  i  no  precedenU  cited);  Md  :  1877 
Coitlev  V.  Stat^   48   Md.    176  (peculiar  facta! 
tlie  jealous  character  of  the  deceased,  not  admit- 
iei  to  show  that  the  killiiiE  was  the  result  of  a 
quarrel  ariMiig  from  the  deceased's  jealousy  of 

I.L  n"'""!"''  '"''"'"''y  with  I'w  wife) ;  Miih. : 
18«8,  People  v.  Oarbutt,  17  Mich.  9,  16  (ex- 
cluded ;oliscure) ;  Minn.:  1 8«0,  SUte  t>.  Diim- 
I-hey,  4  Minn.  438,  445  failmissible  where  there  is 
a  doubt  as  to  the  premeditation  of  the  defendant : 
but  no  distinction  is  made  as  to  the  deceased's 
knowledge  of  the  character,  and  the  opinion  ia 

2°  u' oYi  V  ■^'"  •;  ',*"•  •'°"y  "•  State,  13  Sm. 
•I  I    ...  t*^!"""'  <l""gcroiis  character  admis- 
sible    when  the  manner  of  the  homicide  ia  not 

i"''y ''"Ti"  ')  '•  ^8?».  «>'7  «-•  State,  37  Mis.. 
8^7,  348  (ileclareil  inadmissible,  but  with  inti- 
mations that  in  a  case  of  donbt  it  might  ben- 
ceived  ;  Jolly  v.  State  not  cited) ;  Jfo. :  1853 
State  i>.  Jackson,  17  Mo.  544  (obscure);  1886, 
State  y.  Rider,  90  id.  81,  1  8.  W.  825.  tmb/e 
(  in  determining  the  question  oa  to  who  waa 
the  assailant,"  character  admissible):  JV.  J  ■ 
1790,  State  v.  Wells,  1  N.  J.  L.  424,  429  (ad- 
mitted) ;^.  r  .  1876,  Thomas  v.  People.  67 
«■  ^it'.^""'  (•"'ni'tted)  ;  1886,  People  v. 
Druse,  103  id.  655,  8  N.  E.  733  (same)  •  N  C  ■ 
1820,  SUte  ,.  Tackett.  1  Hawks  m.^lS.  sis 
(marj.-r  of  a  slave;  the  deceased's  disposition 
asa  turbulent  and  insolent  man.  admitted); 
1827,  Pierce  «.  M.vnck,  1  Pcv.  345  (trespass  foi 

f  .'k*i.'m'''T?'''^»  '"'«™i  to  rebut  evidence 
of  the  killing  being  done  in  defence,  evidence 
was  received  of  the  "peaceable  and  submissive 


ehar^ter,";;g;n;™lg!;richa™cra„dTr;;     Tn^^tu™"  .\'„^  h^  t^er-^-^^'^H^i 
deportment  "  of  the  slave! :  184.«i  .'Jtofl ..  -r^i.'     "^"cture     ,  but  here  there  was  no  evulence  of 


deportnient  "  of  the  slave) ;  1843,  State  i>.  Tilly. 
8  Ired.  424  (murder  of  his  employer  by  an  over! 
aeer;  because  (1)  no  case  of  self-defence  was 
made  out  (2)  it  would  show  only  arrogant  lan- 
guage, (3)  It  was  not  properly  proved,  evidence 
was  excluded  of  the  deceased  being  "high-tem- 
pered, op()re88ivf.  and  overbearing  towards  his 
overseers  ;  no  precedents  cited);  1848,  State 
r  Barfied,8,d.  344,  349  (murder;  the  character 
of  the  deceased  as  "violent,  overbearing,  and 
qimrrelsome.  excluded,  because  it  would  be 
admissible,  if  at  all,  only  where  the  evidence 
was  purely  circumstantial ;  State  v.  Tackett 
?"V?f"ru*'^*  i  1855,  Bottoms  v.  Kent.  S  .Tone. 
U  154  (the  preceding  cases,  except  Pierce  v. 
Mynck,  noticed,  and  the  rule  stated  oiiUr  as 


absolute,  that  "evidence  of  the  general  cliano- 
ter  of  til.; .  ceen«.,l  as  to  temiwr  and  violence  is 

:}'  L*:  *r*  '-■''•"'cter  of  the  deceased,  who  had 
attacked  the  defendant,  excluded  ;  "  there  may 
be  exceptions  to  the  rule  ;  State  r.  Tackett  ia 
admitte.1  to  be  one")  ;  1859,  State  v.  Kloyd,  ib 
89A  395,  398  (the  temper  and  disposition  of  the 
deceased  for  violence,  exclude.l,  the  parties  hay- 
',"«/°'?."V"'y  *''«"«''l  in  a  fight;  no  prece- 

47J,  480  (the  pneral  character  of  the  deceaied 
for  violence  adinittwl,  apiwrently  on  the  condi- 
twns  that  s»lf-defen.e  be  in  issue  and  that  the 
evidence  be  circumstantial ;  the  precedenta  ex. 
amined  and  summed  up);  1880,  State  p.  Chavia, 
W  id.  3a7  (self-defence  in  issue  ;  the  deceased's 
geiieaal  character  for  violence  excluded,  on  the 
authonty  of  Hogue's  and  Barlitld's  cases  ;  Tur- 
pin  a  case  recognized,    but  treated  as  dealing 
with  some  different  qiiestion) ;    1897,  State  r 
Bvrd,  121  Id.  684,  28  S.  E.  353  (admissible  only 
where  the  evidence  of  the  killing  is  wholly  ci^ 
ciimstantial ;  opinion  obscure);  1899,  State  r. 
Mclver   125  id.  em,  34  a  E.  439  (vicious  tein- 
r*r  and  violence  in   anger,    admitted);    Oh.: 
1860,  Gandolfo  v    State.  11  Oh.  St.  114    118 
l^??",'i!l '"'^"''*"''»'*)  i  1876.  Maris  r.  State, 
28  id.  162,  168  (declared  inadmissible,  without 
ducuasionh  Pa.:  1863,   Com.  v.  Kerrigan,  44 
ra.  388  (general  deportment  for  violence,  re- 
jected, there  being  no  evidence  as  to  a  necessity 
for   self-defence);    Tenn.  :    1846,   Copeland    v. 
State,  7  Humph.  479,  495  ("  the  character  of 
the  deceased     treated  as  throwing  li-{ht  on  the 
question  whether  she  waa  the  iggressor ;    no 
objection  of  law  had  been  raised) ;  1872   Wi|. 
hams  V.  State,  3  Heisk.  376,  396  (the  dece'ased'a 
Tiolent  character  treated  in  the  same  way  ;  no 
objection  of  law  had  been  raised) ;  Ta. :  1854 
Henderson  ».  State,  12  Tex.  625,  630  (not  aduiial 
aible      as  affonling  presumptive  evidence  that 
the  party  injured  was  the  aggressor  " ;   for  it 
would  be   "veiy  remote  ancTmerely  iiossible 
coniecture"  •  hnt  ham  »!..,..  ».. ^1^1^        . 


awreasion  by  the  deceaseil).  It  i.  commonly 
aaid  that  the  State  cannot  offer  the  deceased's 
ptacaibhehrfraeter  until  the  defendant  has  ques- 
tioncjd  It  (though  there  ia  no  good  reason  for 
this  limitation).-  1858,  Dukes  r.  State  11  Ind 
M  '«'i'  iJ*%/"''^*  "•  State,  134  id.  46', 
??■,  ??  ,«*^;.lf  i,  '«»»•  Thrawley  r.  State 
1^3  Id.  875,  65  N.  E.  95  (the  defendant's  issue 
aa  to  deceased  s  aggression  suffieing  to  raise  the 
3"f»tion) ;  1894,  State  v.  Eddou,  8  Wash.  292. 
294,  36  Pac.  139,  Hoyt,  J.,  diss.).  ' 

For  the  use  of  partiailar  acU  of  violenee  by 
the  deceased,  see  pott,  {§  198,  248. 

For  the  use  of  the  deceaied'a  physical  atrength, 
see  poK,  {  84. 
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likelihood  that  the  act  in  isann  «•■  «,  »..      ^  j  _ 

general  rule,  to  whiTh  Tn^Z^^Z^  T  ^'"''-    ^J'  "  ^"^  '*'"''>  "  » 

Thi.  result,  to  be  .ure  i«  „ot  S?:  ''  "y-,"""*  »«  <=l««ly  ""a^le  out. 

it  i.  to^a,  almost  eve;;wher.:^pTd  .u£V"  ""^*^'  °°^-     »"» 
exceptions.  «««epiea.  subject  to  one  or  two  occasional 

pr„rnru::^?i-^^^^^^^^^^^ 

the  issue  is  wLtLTlttt^«  "dTo If  if  *"  ^'^""^  "'*'"'•  ^^^^^ 
or  property  improved  by  mtuklwhetJr^"'  "^  m^ ''"  """^^  ^"  P«id 
libel  published'there  nr^oS  '"^1  n  fhtacHn  ^'^"^ •=°'^^"*^''  "^ * 
moral  quality  that  may  have  been  ilLlt  S  •  1 1?"^'."  "'  '"'^  '«*«  «"y 
character  can  therefortf JL  no E^t  L  /f  °"?J:?"' '''* '  »'"*  °'°™1 
doing.  In  torts  involving  Terence  o^ttual  f«ud":,  f '^''^  °?°'"«  "  ""' 
appear;  but.  apart  from  these  it  ii  r^W  2^'  .  "  """^  •^"''"'y  ""y 
existent  or  immaterial:  ^  *^°"*  exception)  either  non- 

evidence.  b«=.u„  there  i.  »  f.ir  «d  ju.t1^.XMon  thr*  .  *  ""^°  •dnii«ibl,  i„ 
would  not  commit  .  crime.  But  in  dvil^7„^h  .i!iH  Pe«on  of  good  char«ster 
not  admitted,  becauae  no  presumption  woildll^ryiirlT.''  """•  *^'"''  ^^^-^  '"^'' 
wch  C.W..  from  the  good  char«=ter  of  thrdieS^rilt  L  L  »'^"'  ^"'P"^'""  °' 
of  contrast  or  of  civil  duty,  alleged  against  him  ^  "*"  ''°°"""  *»"•  »»""«* 

17B1,  TAom^won  v.  CAurcA,  1  Boot  mo-  — ,.• .-.     t 
fcUra..m.lidou.,,,uar,,li«,^;i';^^:;-'3/- '»  «-^    «>•  defendant's  char- 
i.  not  in  iaeue.     The  buaines.  of  tte  c"urt  U  to  ;,f  L        " '  "J^"  «*"«'"  •=»""«"" 
very  bad  man  may  have  a  very  righ^ul  ca^l^.^^  ^  ^'  "*'  •»"»  ""t  the  m«. ;  and  » 


»  The  notion  that  ehsncter  might  be  «. 

early  1800.  ;  but  the  inainitay  of  thU  claim  leeina 
•Iway.  to  have  been  Ruan  I  Peirr.  whWtSh! 

,  iJJ  "i^*"  ^"'^  <»««  following : 
1805.  Ruan  r.  Peny.  8  Cainet  ISO  (the  de- 
fcndant.anaT.1  officer,  had  ordered  the  plaint 
tiff".  TCw-l  a  neutral,  to  lie  to,  and  had  taken 

«ptn°rL°?;:rr'  "y  '*"?"  "'  "hiKw" 
t^^^y  '.W  'K^fot;  the  plaintiff  chareed 

Uin^  .„,{  f'5?"T?°  r'^  *•"  belligerent  S^ 
tain  ;  and  the  defendanfa  good  character  wu 
reeved  becau«  the  evidenV^waa  p"™fy  d" 
cuDistantul ;  Tomplcina.  J. :  "  I„  actions  of  w 
and  eap«iallv  chansing'a  defendant  wihi^ 
tT^'tl^^^  ^K  "''•  "'^J"  ""^-naunce.  n.e'S^ 

testimony  which  a  defendant  can  opnoae  to 
auspicious  circumstances")  ;  1827.  FowlerTlnt 
Co  6  Cow.  673  (defence  'of  fraui  in  ,n  '.etron 
on  an  insurance-nolicy ;  the  plaintir.  «ood  char- 
acter was  exc  uded  :  Savaire  C  J  •  "  AV.^e 
fraud  is  charged,  that  milS' ^^  ^ei  on^'i  H;^ 

r/il^h."^  '^  VS'"'^  SP'y  ^  ci«umsUncJ2^ 
as  in  the  case  of  Buan  v.  Perry.  .  .  .  Every  miS 


18S 


must  be  answerable  for  every  improper  act  •  an<I 

t^rn^drtrn"'  "*'^  t""»«tioiz;t  u^::^. 

!h..r.  '  '?  T"  e'reumstances,  and  not  by  th. 
uraves.  S  Paige  Ch.  458.  455.  Walworth    rt, 
(character  admissible  in  iases'of  'a  crime   « 
5°y  °«""f«t  nvolving  mon.1  tuT>it„de.""f 'ev? 

1  t^trmo'nv  ^  T"™''"'-!  evidence  or  by 
the  testimony  of  witnesses  of  doubtful  credit ")  • 
J887,  Gongh  t,.  St.  John.  18  Wend.  646  (action 

^venc^.TrHV^T'  ^  '"•  third  pi,S.n-° 
hon«tv^i„.1  ?  defendant's  good  charaJtet  for 
K'j  .  .^rtf  •"  •1^'inK  y»  excluded; 
yowan.  J:   "Such  evidence  [of  characterl  i. 

vXnrt'hr"""?!*  '"  =/'""»•'  Pr~^S  fa! 

T^e"roUrnTlrS°uW'''^•  •  " 
but  that  is  virtually  eJlSed.  •" .'^''l'=°„":.r,' 

ttn°tk^i.'i:''^'''"8°f»''''««''«"t"nc? 
tion  .  I  know  there  are  exceptions  :  thev  lie  in 
that  class  of  actions,  or  rath'er  of  iU^ies  where 
the  general  character  is  drawn  in  qies  i™  h^ 
naLtta^n"  '^'  TK-iuU  involved  ?n  '.",^™so'^ 
b3Vm±''  """"I''  """versation.  and 
^^"(.  l/S^'P^""!'  f  •""•«  of  the  in. 
TSf  j^-  '.l,'**'-  '^"tt  V.  Andrews.  4  N.  Y  498 
(uadiouttbU  i  gesetsl  sutement).  '•''•''•"» 
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1««,  J/af»W/,  C.  J.,  in  Eltinf  w.  Bank,  U  Wh»«t  80  73  /«*!„-  «-       .  j 
»  DOU  •■  iurtty,  .clnit  which  U»  i-idorii,  L  „„.#.' J V'f*'*'"  **  *"  '"•'"•miD.m  o( 

WW.  .npigMl  ou  U..  p»rt  of  th«  BMkin  ir^I!«L.^    ch^^ur  of  th.  indiriduaU  who 

b.li.T«i  by  themMlv.,  to  b.  lially  o/b^^I,  wr^/J^^i^.  •'!  "•^""'^  •''yt»'fnf 
not  h.r.  r«,„ir«l  th.  g«.t  dforto  thLrh.M^VCS.^'''  *".'*'  "'^*''*  "•'^  *'""* 
.pp..ron  thi.  ««,rd  '^  „.v.r  b.«nnZld  witot^^^.^T^  T"  "'  ^  '"^  "'''<"" 
b.  found  in  protecting  th.m  fro«  tl^?m?uUtton  w«  U  ^^.  ""u'  '?''*  '"^  "'"•""T 
But  Judieil  inquiric.  .r.  intoth.  ri?hu  of  21^11  i^l  *•  '?V  '*  ~"''*  ^  ■»•*•• 
eh.n«rt.r  hM  ud  ought  to  u4  ^2  in^nKT^Tt  ^"'f'' '''»''  ""*  ^"""'^^^ 
character  U  in  an,  m\„n.r  ioT^iJKi  wtTth^  i?fl»  *  I""""".'  ""  '"'"''  '•■•» 
drawn  by  other.,  «.d  .  Court  U  r«,ui«d  topS^  ^  .^^  u^" '•"'"'°  ""'  '^'""°»y  "• 

|..x.u^^froa.th.,i.wofth.Tud.,.«/E;r^2;rj^r^^^^^^ 

there  i..  .dditionaSy. .  coi^won  of  .uli W*    rT  "*""•"    <2>  ^"* 

ha,  w„  p...d  o/t  h,  ./e„!  ?::s  t  Z:^£:[^;::':^'^ 

that  .videnc,  .hall  b."onfined  to  U^.  i«L  i'iS„T''\T"°°  "'  ""  '-nd^-.nUl  rul. 

finitely  dangerou.  to  the  adndnStStlonT jSt^     i"t^*r°"''  •"•»  "  *°"'''  »>•  '»• 

condurtbyte.timony.Ti„ciT.of  nrhavi^LSiTndJS!?^*''  "eeUng  a  oh.rg.  of  mi.. 

th.  principal  .videnc.  in  Bo.t  ««.Md  r.^"^'t?'.?"'*' ^''^^ '<'"''' ''«»'°« 

to  ..tablish  hi.  reputatiorTn  ;rru"oid  .iZ  hi^^?^r'^ 

perpetrated."  *^  "  "•"•'  •""»•"  ^a  th.  wrong,  he  had 

JaH^!I;r;?rS.;•[of^frn^S'£t«  r**^      "'^'  •'»•*•-  ^^--'-o 

it  could  hav.  la!S  th   3  1^SS"T^  "r^^^^^  «»'»'««d  in  a  .et  off],  if 

«oral  principle.,  would  h.v.  bin  hig'i^StL.aiT'S!;"'"' '^'''^  *"•  •''•°«*^  °' »>« 
general  charwjter,  according  to  reouta^n  «.  n  ^- I:  "'  •»«"»*tion.  in  court  into 
the  good  and  the  l^Twfthourril^^rjf^'.'"*"."^*'  only  between  two  cU»«, 
varielie.  which  .xlrt  M^T  JXT^^rt^r^".  S*'""  "'V"''"''  "^  "^ 
tion  a.  to  character,  and  of  .omrthe  «n.^l.^7^  ^  "  ."  "^^  °°  «"»"^  "P"** 
which  a  full  knowledge  of Zrr«otW«^ri?c^"^'°%"r^^^^ 
time,  upon  trial,  the  wod  w^  o«^.^:  ^'^^^^  «">  ^^bit.,  would  di«,lo«.    Som^ 

burnUhij  «>d  .t,.n;th^*;i?hVtr  ^tZn^t'  TT'*'  ""''  "'""^  '»>•  ^-^  "^ 
th.ir  favor;  whibt  m'^y  oTthL  neirhW^rt^f„r^i?\"'f  *"""""'•*  P"*""'  » 
examined,  or,  being  exaLnedL«lnot«LvSJtK         ^'^'  °'  """''  '^''^  '"«  being 

which  they  feel  ratL^  knoXt  „^e«  fnt^rLinTT  "^'  """^  ""'"^-'  *"' 
•titute  a  bad  reputation.    In  invM^at^n^  „"  °  "I*),  have  been  uttered  «)  a.  to  con- 

«•  «o«  frequently  exh  biiS  tha^T^o^riL  "^  ''''"^*"'  ^'*"°«  •"«'  P"'!'"''" 
of  wit„.»e.  U  oft/n  exteiS^  f„  blUj  tt"  k^H  Ih"^*"  "^J'"'-  ^•«'  »»'»'-' 
would  indulge;   and  if  there  bo^Sl      #  ■^"'''  "P°°  ''"'•'  *»?'<»  "»e  Court 

|a.t  in  great'^„;ceriinty!'"'S  !:  e^i'SVb^.Tn t;  oV 

.  trial  would  a.  often  ..^^^^'.r^^^":^^^^  ^  -  ^^^ 

Aaartr'  "  ""  ■-"  ""  ^'>  ^•'-^^  Boger  B.  T.„.y.  Willi.„.  Wirt.  «d  TLom- 
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g-n.r.1  cUrlcUr!^       ^^  ^  •dmution  of  .Tia.»ct  ol  r.putaUoo  co..o.ruiDg 

»^Jdl  wight"  •        "  '"  "*"""°"  "•  '"  "■•  *"'*••  -  ''k«'y  to  mUl/ad  M  to 

These  two  reasons  combined  seem  to  justify  the  fixed  policy  of  our  law  in 

ortt"r.rH""'=**'/'  '''  P"^'"  '"  «  '='^"  -"-  -l^"  offered  to  p^o;; 
or  disprove  the  domg  of  an  act  It  is  possible,  however,  to  mninUin  thit 
the  reasons  of  policy  should  be  yielded  to  in  ordinary  ciWl  cases  only  and 
hat  where  a  moral  intent  i.  marked  and  prominent  in  the  nature  of  the 
17;  '^^^'''''^'''i'^  «^  """"l  '='>«™cter  should  be  received  as  in'rimina! 

tfoniv  J       I'V'"  7'"°"'  '"•^'"^  •'P'"'"""  "^""^d  '«  g^i"  ground,  and 
If  only  ,t  can  be  phrased  in  a  definite  rule,  it  is  worth  recognizing 

him  inTolvM  hi.  fortune,  his  honor,  hu  family.     From  the  verv  n.t^-Ml     i.  ■? 

LrZ  itt.f :    /♦'  *°  I''  ^l""'  *'"  i"'y  •^•'•'»''«  0*  hi.  previous  good  characte^ 
becauMit  will  tend  to  confuM  the  is.ue,  while  •  defendant  in  a  case  where  the  State 

dence?  .  .  .  [But  the  doctrine]  ought  not  to  be  extended  to  civil  actions  where  the  iwu. 
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[CUAP.  V 


"I'll  «>n  ».  WmLmU...,    nt   ic':    ,"•'"'■* 


■r,>w,>.     ..  1    ?L  ''•J'".l"trr,    d,/,iuialu„i.    mill- 


l«»8.  (iii«c«i.  c.  c.  p  I2M?)  >/f:  IIZ' 

Si'i'Wile  i>.   Cm  jr,  61    111.   2S8    Ml  /lliJ.    C  ^ 
t  .e  |,I, m.„(r,Jl„„.ea  to  .how  her  r,k»1  chawcter' 


111  «n  «.tioti  fur  Uttrry);  1897  cJ^rv7a,^^ 

kin.  Ill  M.  183   «»  ¥  W  ?i'i*  """*  '•  ""«'- 
liy  .n  employer  ;g.i'„.t  hU  cWrk  for  ''?""■•"'* 

of  «  crima  h»  hi.,.".  "•  «""""i«»ion 

Mi«  .1884    Ll„;^   /    "^  luotation  «,,ra) ; 

&in  f"«d  o"e;S  tor.^.Th''"'  «^»'!"■  2" 

jS»n.cter  for  ho^nXnTfai^^tiXT"'  ^ 


^^^•'^^Ae.^^isiozar^':,^ 
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on  the  gro.,n,l  of  the  wife'-,  J,  1,"™  •  the  wfr^ 

Woo<lman.  47  i.l   ibo  m.!        -,'    ^^fJ'n.n  i-. 

«ter  of  a   f„CT'*  '"."  '""""ion  .nd  the  cha^ 

^    "u; ,  iBi»7,  tvtmcr  v.  Wvnar,  «»  id.  137, 
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f  .  pUm  iff),  u  throwing  light  on  tha  probability  of  hit  htvinu  ^SJIZ' 
Uulj  on  th,  occMion  in  q««Uoa;  provid.d  th.t'h.  oth.r  .XntLvM 


44  Atl.  »08  (Jivom  for  adulUrjr ;  runomltnt'i 
eh.r.ct.r  «  to  »irtu»  ..,,1  tU.iltv,  ,JmU.iU. 
la  trial  Court  .  diKBtlon) ;  A"  >-.  (.«  ,.i„„„^, 
»-;«•..,  not.  1) ,  A-.  c;  1840.  Mdli.  ,.  LiIIt.  1 

claa«l)j  1«4»  B..1  ..  K„l««„.  8  i,r  r«  m.". 
Clou.  nroMcution  ;  th.drf.nj.ut  liiid  pttJiutid 
for  roth,,*  J  th.  Diuntlir  oir,r«J  .Ti.l.„c.  th« 
tht  U«r*n^«nt  Ud  m«r.ly  Mn  wl.il.  drunk" 
Ui.  d»r.ndtiit .  gentnl  «l,.r,„t,r  for  wbri.t» 

144  (th*  |)ro|i.>und«r  of  *  win,  ,ii,^j  i,„  ,h. 
CH»«,t„r  to  hiT.  procur..!  it  by  tl.r.«u,  not  .1. 
low.,1  to  ihonr  1,1,  "  «M-,  qui,t  t,mp«r  *nd  fiwil. 

Mi,  a»  B.  K.  S3S  (Itud  Midi  d.f.nd.i.fi  bid 
eh«n.ct.r.  .«.li,d.d)  ,   .V.  J). ..  im.  Kinn.b.Tg 
r.  Kiiintbtrg.  S  .V.  6.  31 1,  79  N.  W.  837  (auaiilt 
with  iiiUnt  to  mp.;   d,fendm.f.  clmrJl.r  f„r 
ii  S*  w";  ""'?''«')  !  Or>  C.  C.  P.  18M,  f  84S 
''•"-Cf-'C.  OP.  12048);  18»«,   MunVr.  " 
In,.  Co.   30  Or.  in,  it  p.o.  840  (Jrf.nct  .IW 
in(j  *  wilful  «ri„g  hj  th.  pl.intilf  in  .n  .ction 
on  »  i»l.ey  ;  th.  i.l.rntiff.  ch.nict.r  .icludeil); 
/•«..-   18  ».  Na.h   ,.  Gilkewn.  6  8.  A  K.  868 
(»»»umi»it  for  money  hid  *ml  rfc.iTe.1 ;  th.  d«. 
fcnd.nt .  g,wl  ch«rMt.r  nclodc.1);  18J9,  Vut- 
rick  r.  I)i.trlck   il,  308  (good  ch«n«:t.r  ti  nbni 
«  charg..  of  fr»«d.  not  •dmiuibic,  becauM  "  •  man 
having  a  Rooil  character  may  oonimit  •  fraud  "  • 
bnt  h.r.,  a  will  l»ing  attacks!  on  th.  gnnn.l  of 
fraudiilMit  and  undua  iuHuanca  by  thSdariaw. 
In  niur.prM.n'ing  to  th.  t..tator  th.  morai 
character  of  th.di.i«h.rit.d  aon'a  wif.,  h.r  r«U 
eharacter  wa.  allo««l  to  be  .liown.  a.  in  iuut 
0|«n  th.  falHty  of  th.  repfwutations) ;  1823 
And.r«)i.  r.  Long  10  id.  ii,  «o  (debt  on  bon.l 

«m"?'/1!1"^'  ""  <'«f«'"l"t'»  K"«l  charmcu; 
•xcludrd,  b«aUM  not  put  in  imu.) ;  1825  Num. 
ear  v  Arnold  13  id.  823.  328  (mm.  point,  wh.r. 
th.  deri«*a  hajl  falwily  repr..ente<l  their  ..wn 
character.) ;  1854,  Porter  ».  .Seiler,  23  Pa.  424 
4»  (tresm.,,  for  .tabbing  ;  th.  injury  had  be«n 
juren  while  th.  plaintiff  waa  attempting  by 
SiZ  V*  ^"  Po-Mwn  of  ,  carriage  in  whicil  th. 
defendant  waa;  tli.  defendant",  character  for 
peacMblenew.  th-*  plw  b«ing  Kilf-defeuc.  waa 
reje.!te.lj  the  doctrine  that  it  waa  rei-eirable 
Where  thaendenc.  waa  contlicting,  .xpreaely 
dH.ir.l)  :  1855,  Leckay  v.  Bloaer.  24  il  401. 
408  (breach  of  marriage-promiw ;  plaintira 
goo,l  character  not  admitted  to  rebut  evidenc. 
or  li.r    improper    conduct) ;   1877,    Battle. 


M.rkey  ,.  A„«,||,  32  B.  I.  843.  47  Atl.  Ml 
(awaiilt  and  Utury);  At'.;  1825  tHud^m 
Bunch,  8  McC.  ««,  Jiuh  (ti;;pii  ;uh  ^.7ti« 
c.«on)  ;  1847  Sm...  ..  riu'S?^  B'^iTr!^{. 
87J  »..um,«iti  th.  defendant.  In  wtolf.  c'.in..a 
»  «l«nc-.du.  from  aal..  by  thei.laintitf,  u  cm. 
ini«i„n-ag,ut,  whi.h  li.  ha<l  faUly  .Mp,,re»«:d  i 
t  ..i.laintiir.g,,.!  .hnnicte,  .a.  /x,uJilj  •  "lu 
ci»il  ca».  .  .   .  e,ideii,.e  a.  to  tlial  ■.haiacter  [of 

,}T,'''  "^".""v  '*  "''''"■"'  «°  'ontradict  an  ini. 
rutution  of  di.h<.n..tr  or  .t.i,  of  fraud  "i  q.iotni 

Ba.  38  a.  K  US  (wrvice,  to  de.e„«|  j  n.,,„u. 
I^on  of  d«,a«.l  for  prompt  payment.  „u|  ad- 
mitt«l  to  .how  payment) ;  rr«,i. ,  1   JJ.  .Scott 

tort,  or  tuari  tort,  wher.  tli.  injury  i.  doubt- 

II.rJ'  ^AU^""^'*^) :  >«7P.  Henry  ,.  |tr„«n.  f 
H.i.k.   213  (.re,,,«  f„r  killing  ,  heifer;  d." 

i<^  .  ..""' '^''•fU*  *•  on*  inrolvini  moral  tur- 
pituda";    Ruan    v.    Kiiy    fullow^l) ;    is". 

dlZ?.'-  Jk"-  ^-  '  t"^-  8'0  ("'«»""'. action  ; 
d^nc.  th.  plaintiira  arwn  ;  th.  plaintilfi 
g>od  character  for  honaaty,  admitted)  :  1889. 
Roger.  ..Stoke..  87  T.nn.  818.  11  8.  W  318 
(|«y«ei  fraud   in   th.  renewal  of  note.,    th* 

Kir  \f!?ji*''u"""  '"  '"'""«''•  •Jmitted); 
»»W   McBe.  e.  Bowman,  80  id.  140.  14  8.  W. 

«  i'^  '""^^  o'  •  '•«*■•  "ill  hT  a  claim. 
tS^.;  'jj"  <;|«"n«''t.  good  charactar  admitte.!); 
iSS^.'.S.","""'"'*'  "■"'■  "•  'i"t  Nafl  Bank. 
."•''••  V*-  •«»■  W-  "'  (W-  "prwenUtTon. 
'  the  rule  in  TenneuM  U  that  in  caa«  wher.  • 
pirty  la  charg«l  with  ■  grrat  moral  wrong,  h* 

U%  '.°  '^i% '.T'''?"  S^  «°^  character"); 
US.  I  1804,  Ketland  v.  Biwit,  1  W.sh.  C.  0. 
144,  MmbU  (eTidenc.  of  good  character  ex.Iuded. 

iS^o^'ill'^'^J'"*."."'  •*"■  in,peach«l) 
1902,  Morgan  ».  Bamhill,  66  C.  C  ^  1  1J8 
Fed.  24  (civil  action  for  homicide),  Vt.:  185» 
Under  jr.  Seaver  32  Vt.  114  (treapau  for  i 
bMting  by  the  defendant  a.  Khoolmaater ;  th. 
trial  court  having  mad.  th.  iam.  to  turn  on  th. 
prewnce  of  malice,  th.  d.fendanfa  character  a. 
!,l.  J  *.".  jT'"*.**  niaat.r"wa.  held  prop- 
♦k/  •^"'."'^  '^?f  thi.  purpo«:  but  not  uiJn 
the  quertion  whether  a  beating  wa.  Bivenl  • 
18«4,    Wright  ,.    McKee,    87   ii    m'^f^Zli 

T™  '  "!!."';  •*"  ''•K''8«''tly  iMing  a  package 
ofrooney;  the  facU  wer.  auch  that  if  the  plain- 
t^r.  veraion  w.r.  true,  the  defendant  h.J  l«,n 
?hi^^..°'r.'!l?-'r!""  '»"•  d-ff'danf.  Rood 


LaudenHlagir,  84  id.  448,  442  (a  .ham-  if  th^  ^.^  ."^  *nibez«l.m.nt ;  th.  defendant',  good 

fr.ud.  not  a  party  t.^  th.  «»)  •  1885  Tm.rican  tj^'^'  "a.  rejected  a.  not  «imi8sibl.  in  civil 

Fi^,  In..  Co.'«.  &.„"  llTtd  630.  wTwIlfu"  pTr'  ''"  W**  tT''"'^  \i^S^'  **''»•  P"'"  "• 

buniing  by  th.  insured  a.  a  difan";  by  th"  in  K«lomr~  Z^T,-  ",  ^'"=-  '"  <"''^°"=«  '" 

•urer;    the   inaure.!',    repuUtion   for  honLtJ  IwZi  LTP^"**?""   ".^"''e'   •»    •    "Uw- 

P«ice,  and  good  oM.r,  exiludid)  •  Si I.Tmi.  '          """^  '""•    •«»>'<'•«')■ 

in 
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of  law,  however,  the  doctrin«  i.  «,.;„.  •    j  f  ■"•"/«««,  8  o*)-    As  a  matter 
ha,  been  e.^resslyre^^Z  I  Z^T      "  "        ^""'""^'""  "'''^' ''''«' 


prudent,  .nd  cutiou.  m.n  "  mIL^JITI^ 
qa..tion  of  whjth.r  h.  J.J  ot^^'J^*^' 
tl.il  occ«.on;  M.tcijf.  J..  e„Iudin"  it :  "wC 
the  pr«.ie  Mt  or  onii«ion  of  .-d.f«nd.nt  U 
provrf.    th.qu«tion   whether  it  i.«,ton,bK 

•Untial  eridence.  or.  perhap.,  br  wiwll 
•how,,  to  be  of  doubtful  Termcity")  '  '""•»*• 
L   R  S^o'??';.^'.''*""-  •'••  '"Brown  r.  RCo  . 

i:;li»i.%"/K8i^^^:  :v7'r  S 

r?„n«'*'Snd*r>8;''1v  •''•''"•'-•hi"«  Ftlct 
«!flT?'.-i  *-".•■■"•  «^2  (contributory  nilil 

rr^ttro-'^Tru.^^ 
f.'f;^f.Tn;t^eir;'„li°/d-^?'r;r^o 

t.ok  on  .ny  p,  rticuLr  nuny  duy  ";  it  i.  .i„S 

iSn  h"  bv'ti'oTT  ^"  'r  pot  forth  f™m*Z 
lh,?r  „.^^  ^'  "'"' '"  »""'  fl'tioi..  would  by 
their  own  action!  repudiate  it  aa  illorical  •  thil 

».  R.  Co     22  ria.  827.  829  (repuution  of  thi 
defeudaiifs  servant,  who  canierf  th.t. 
clfided);  III.:  1883  Chica'AR^    "^i^R"^"- 

Clark.  108  III.  naja  h^yf„,L* cL^i^' 


.n  «.m.  caae.  wh.re  'then,  n"ZTZiZ^t 

Uined     .   here  there  were  eve-witneases)  ■  1898 
Erb  V.  Popritz.  S9  id.  264,  62  Pa"  sTl  /c.,vV„i 

chamcter  of  the  defeidant'.""!,//',.  &« 
negligeno.  at  the  time,  excluded  7  jCi  824* 
?"?•, '•  W-rre-ter.  Thacher  Cr.  C.7o*io2  (on 
a  t^.'^  "'  ''?'*•'".«  •"  """in--*  l.y  drivin  J  a? 
»  trot  ,n  a  cty.  the  defendant'a  character  a,  . 

treifureL?,',  f"''."'^'  ?i>p««»"y  1-...^ 
£\\ti'^r.ii"Si:^Tor^rrj 

particular  t„n.) ;  1855.    Baldwin   v.  R   Co      t 


_...„,  .„„  ,„.  ,jj  ^,  brakeman «  character  H.iV  V  '"r«"(r'H'  cnanicter  of  the  plaintifTa 
&"  I^'„  **  •:<•"'»»'««'.  uniea,  therT  had  Srored  hr  T.  i.  •  "P"'*""".  but  not  when 
Bailev.  US  i.l   ,«a  ..„'  o,  „  •'^ik-  «•  Co.  ».       adn.u,,b,|„y  doubted) ;  1881.  Tennevr  Tu'ttl, 


injury  ■iryi^TZCst.ui'rrS.^cVlj' 
Bailey  145  id  169.  162  33  N.  K  089  (carefui 
character  of  plaintift-.  inteatate.  a.l,^,itt„  ,he« 
be,nR,,pey..»itne«„) ,  ,898.  Illino  C  R.  ,T 
e.  Ashlmp.  171  I  .  318.  49  N  E  R9i  »i.»f  .u 
decease.!,  kille-l  by  a  train  "wara  m.n  m'     "" 

n.l  habit,.;;.^„ii,ibleTher,7hera"  n'o't 
witnesses   "we  are  inclined  to  think  "I  •IBM 

00  X  E.  6 JS  (deceased's  hab  ts  of  intemneranc. 
exclmW.    where  ey..witne«Ma  of  MaToXt 

fa?Jm!.'"w  r/'  'T"^  ""*  ".ilaWe)r?9SJ 
8.1«n,».  Webater.  192  id.  869.  61  N.  E.  SM 


ti,.hpK'  2.'  <'"»P'»g.'»'« improperly  acMM 
the  highway  ;  Te„„ey  r.  buttle  foHowe-l)  jw" 
McDonald  t-.  Savoy,  no  Mass.  49  fa  r.  n  „  iff 
bound  to  prove  due  car.  in  driving  wit,  .,! 
'"w«l,  by  a  majority  of  the  Court,  to  show  "  that 

HIS  team  ;  following  Teiinev  i>  Tiiftl.  .  .  * 
Jlso  Whitney  r.  0,J.  muV.  N.yS  LT 

74  N    W Mi  /"■'  ,'\  "•  ^''-  ^1  M""'-  «8 
140  *'"'"*'  '°«""P«t«ncy  of  motor- 


If  Sl-80] 


CIVIL  PARTIES. 


166 

methods.  The  latter^ould  in  any  cJce  t  admin  a  ^  i'"*  "  °'«"«'"' 
the  doctrine  .,  to  Habit  (l^iT92T6  9^/wm  If '  T'^  "  ^""P""""  ^^ 
fall  close  to  the  line.    It  rnecL„n;  also /„^T  "^^  many  instances 

not  always  kept  >e^riL\Zul^'°(t^lT"^  '"""  ''^''  ^"^''''°"^' 
character.  .;.4/.^,,  -"^'X'S--  m!y t  ' 
character  to  be  admissible,  and  deals  SwTth  a  m,^  •  '''"""'*  ''"^ 

evidentwry  to  an  act  (post.  §§  80.  249.  250).  """'  "°'  "» 

§  66.    Same  :  Charaotar  of  a  Plaintiff  In  Dafam.H..  » 

or  for  honesty    as   Wril  „n  7.?         u  f^''  '^'""'"'''''  ^°'  P^aceableneas 
man,   «rlnd«d) :  Jtfo. .-  I89fl    n,.l»^- »      _.    ..  »y  «>mi» 


Co..  140  Mo.   35.  36  S.  W.  834  (that  .  "w  tch. 

ButK  hr-.""  f«'.<"«i  Ait  WM  rdi.: 

M.  »  L.  Ka.lm«,l.  6»  iJ.  H.  619.  «mW,  („  „ 
•mploy«(,  to  »how  whether  he  did  or  did  uot  act 
«rel«.ly    excluded);  J^K...  1871.  W.™e" 

to  ahow  neglect  on  th.  occasion  in  question  : 
Jim.  "  »•'"•'"?'■"=•  of  hi-  rtrankenni.  at  the 
?unv  "ll™^•K'••'•  •fS«'»R''''  «o"dnct  wer. 
J'«. ;  1874.  Hays  „.  ilill„.  77  Pa.  238  (counter- 
PlaintifTs  tow.hoat.  while  fowinx  barges  for  the 

UnU^T\  ''"r  '^t^""'  '"y  »•••  defendants 
tending  to  showthat  the  plaintlirs  serrants  care- 
Sr"'K  the  collision,  the  plaintiff  offeird  to 
I!.»lf^b''l?T"«'>'  •heservanta  were  "com- 
pctcnt,  skilfuJ   and  careful  officer."  ;  held,  im- 

^L'iu7  """'«''  ""u"  '»''f'""l"t»  might  h.T. 
i^^™~^''»  '"*  '"'  ""•  I''«i''tiir.  selKtion  of 
incompetent  aerranU  and  the  issue  of  their  in- 
oompetenc  might  tha.  har.  l»com.   k^"; 


rn'.™f '•.'"'  *""•  *''*  only  argument  was  fmm 
Son  InTThi'"  "•'■"'"■■' on  the  particZ 
oocasion,  and  this  was  he  ,1  improiir-  "th. 
jury  w,ll  not  confine  the  erid.noe  o'fXmcter  to 
Ita  true  Iwynng  upon  the  fact  of  negligence  in 
the  i«rticular  case,  but  set  it  up  as  wr  «  a  io^ 

O.  K.  Co.  ».  Colvin,  118  Pa.  230,  12  All.  337  (1 
flagnian'a  reputation,  not  received  to  show  him 
care  lew,  at  tie  time  in  issue) ;  Tex      189S   M  ^ 

«  ».    W.    668  (pUintifT  engineer's    negligent 
habits,   excluded;    but  certain   ex.-e,.tioi.s  .« 
«cogn„ed),  K  .S..-  1896.  CenrralVt.'K?  Co.? 
Buggies,  21  C.  C.  A.  67S.  7S  Fed    B1^  /i»..J; 
parat.  habit,  of  .  watchman  tolow'  l'^^'^; 

PuMmanV"r^V"''''il"""«»8-  Hartm"^', 
Pullman  P.  C  Co.,  29  C.  C.  A.  194,  85  Fed 
»^/.<f"rloy«'.  careful  character,  eiclude,?) 
irL     !  it'  r™"'  "■   •*•  ^o..  S«  Vt.  710,  712 

W-fl?^^  i«o,  n"-  "''    prudence,   exrlud!.!); 

BotsdmittlS'.  (P'^ntiff-.  character  fw.ohri<.tv 
not  adniitt«l  to  negative  the  fact  of  intoxication 
treat*!  a.  »  quMtion  of  negligence). 
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upon  the  f»ee  of  the  ewth.  Th.Trim.  -.r     "T^  .    ^  ""^'  ••""  *  wanderer 

o^  witne«  to  the  fourdL'  "  In  .u,h  I  T^  "  '^'"•»*»W«i  "<»  there  is  but 

.hield  himself  fro«l'ltt.'^'2i.:r±nVi?  *':  """^  •"•"  ""*  «- 
•uoh  evidence?"  "    '*^''«'  ''  ""^  permitted  to  resort  to 

The  only  answer  to  this  argument  seems  to  he  that  it  puts  the  nlaintiff 

1838,  /»or*«r,  C.  J.,  in  Afatlhews  r.  Huntlv   S  N   R    lifl  <-.i.  * 

of  truth;  the  plaintiff's  general  eood  character  w«  ~i"  ^•."^^"''""K*  of  perjury;  pie. 
Starkie.  ,upra):"A  party  und^i^^i^^^P*^  '  •^'«' quoting  the  remark  of 
undoubtedly  satisfy  a  j^rTof  the  lS^bft£l.tt  ";.'".  m"""  °'  "''"•^''''  ""ould 
beyond  all  reasonable  donb  b^^w  the  nU?^^iJ  •  ^  ''*'''  *"  '"'""'  •""  *''«  "'•'"ee 
whatever  the  verdict  marb;  ^Zn^LlT  a^^^'  °".  *"'^  *"  *•""  =ri"'«.  "d. 
this  being  «,,  the  plain^J  1","^  nott^LTtt^t  2id  h"'"^H  '^  •"-•  ^"^ 
•ny  other  manner  than  he  could  be  permitted  to  avoH    •    m  T^"""^  '''^"'""''  *» 

civil  suit.  There  is  no  hardship  Yn  ThU.A^rtvlvT'  -"V  '"  "^  """^ 
his  general  character  to  eionerati,  hi™  .v  !  ki-  '^^  ^  "^  '"  """y  >n»t«nce8  trust  to 
parUcular  misconductTbut  i  h^  biZ^'^^rfortT'"'?  '""^  "  '''"''''  °'  """P'"-  <" 
and  the  adverse  party  relies  for  ,-,MtflSf,V  •.   f  'T'^  '"•»"'in«i  »>y  such  charge, 

have  that  fact  triL  i?th;:ra^;CoCfrtr^tS'i;^^^^^^^ 

With  such  plausible  arguments  on  either  side,  it  is  natural  that  the  state  of 
the  law  m  the  vanous  jurisdictions  should  differ.^    The^  is   ho:ev1r  no 

eluded  ;  1833.  Powell  ..  liarper.  %  TkV.m  jui-flTn?.'  e-tabluihe,  the  doctriue  that  on. 
(lihelohar^nnK  the  plaintiff  wi?h'r«ceiW„gsolen  CvI^U  levont« -"""  't'<?  ?'  ''"™''  »»« 
cnarncter  lor  honesty     was  adm  tted  on  hU  be- 

^6?  is^t  •■  .','o"°/  ^^"'f""'/-  Comb,.  128  AU. 
iso^  fJ.  r^  'P"'J"'''  "dmissible);  Conn.  .• 
HU,  J:,  :  C'"'7':«.  S  Conn.  sis,  «mW.  (to 

f  InT?."  ''•'"■«*  ".f '"W^l'ty.  the  plaintiff  was 
allowe<l  to  give  evidence  of  his  "  miifonn  pro- 
fession, conduct,  and  eonvers-ition  ";  but  to  dis- 
prove a  charge  of  exacting  money  illegally  as  an 
official  evi.leuce  of  his  character  for  honesty  was 
rejected,  as  nnavailable  in  civil  ca.,e3  to  disprove 
Harri,^l;  ?-^,«*V'  ^"^'  '•  BlackiZ  I 
'«'«..    1843,  McCahe  i-.  Platter.  8  Blackf    408 

ho"  r'^d'^SiV^'"''"'"  '«"•  Byrket  rMoncJ 
rhiV  I       ^^Jfrp^^.-'  a.lmitted  on  the  theory 

lor  perjur))     1881,  Miles  v.  Vaiihom,  17  Ind 

case  ""?8T7"'ii '  '"'"''S!.. /""o-inK  th'e  MeCab, 
case) ,  1887,  Harm  v.  Wilson,  28  id.  301  (lar- 
ceny, excluded,  becau*.  theri  was  no  juitifi 
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nal  casesT-  lR-«  '"^"""'^  """ot.  ««  m  crimi. 
iVo  2m';  J?'*'  P«*»ey  «-■  Dillon,  62  id. 
tt'  ,*"  .^'""S  "">  preceding  case,  admiU 
the  plaintirs  good  chalacter  in%  slaider  Tiu 
for  a  charge   of   perjury ;   distingnishing    the 

/«.  .  IM7    H  '  (P';«eaiUK  case  approved); 

a/  .■^.  W.  389  (excluded);  Mass.:  1827  Hard! 
.ng  V   Brooks,  5  Pick.  244  (slander.  charAn^ 

ih.»?  "•  """  P'-^intifl"'  evidence  of  good 
character  was  receive.1.  in  order  by  "proof  of 
the  general  tenor  of  his  conduct  and  character 
^Z^l  .f""''  ''"P"';«"ns";  and  it  was  »p. 
psrently  used  to  repel  chaiges  of  specific  mis- 
Tn^^'i^^V  »«9.  Chlsley  ..  &?  10 
Hil^;  9i  ^^f^jf^f ''"'«'')  :  1851,  Severance  «. 
Hilton,  24  id.  148  excluded)  ;  X.  Y  ■  1848 
Honghtaling,.  Kilderhouse,  1  N.  Y.  630  p,i,„,,: 

tiff's  good  character  excluded) ;   1851     P,af  ' 
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tr?jX*t/!t"''?  "°"'"*..^  *^-  -ceptionally  allowed  to  use 
me  piamtilTs  bad  character  as  evidence  of  his  probable  miiU  •  «nA  if 
genendly  .g«ed  that  this  use  is  inadn^issfbler  SnS  hot.  thaN 

law  ^nrtheS"''  °'  ^"k  "'"^  "  """''^^  P"*  ^  Launder TubsUnt  v 

of  §§70-79  S     £t"ana^T  ".?*"  T"*  ^  ^'^^^^  ^  *^«  P-"Pl« 
».  L  \;-    u     •       .  ^^  ^™™  *•>"•  ""^l  assuming  that  the  question  is 

§  68.    (0)  Ch«.of ,  Of  Third  P.«on.  (Adulfry.  IU,^tl«.f  InharlUnc. 

^^c'^!>*J\*^  (preceding  cue  .pproved) ; 

4IJ  (larceny,  excluded). 

W,     il«'  n"""  ";•.  ^"J™''  "  Price  286.  «m. 
snV  A.  dvF°;?7"  "■  Ri'^hardson,  1  Ry.  t.  Mo. 

?•  "*^'2"^.873.  375;  1834,  Com.  ».  Snell 
•'"«•  5  Pi^k-  837,  348  (crimin.l  liW ;  Ud 
onaracterof  the  libellee.  not  «Jmi»8ible  to  .how 
the  truth  of  the  ch..^  of  Raming  and  dmg 
ging  a  horw,  whether  In  ■  civil  or  in  a  crimi- 
..«1  case);  1843.  Stone  «.  Barney.  7  Met^  88. 
.•,L  fi  "««"»]'.'«  «wn  where  the  defendant 
juatifie.  by  pleading  truth,  but  i.  used  solely 

thatch.  IT'*!?".  ?f  *"™r'''   »•«•    «««un.inK 


denying  the  nae  of  such  character  on  a  plea 
of  justification  when  offered  in  mitigation  of 
damages;  for  as  the  objection  to  that  course 
u  merely  the  possible  misapplication  of  the 
character^vidence  to  the  iustification-plea  (i  « 
to  prove  the  truth  of  the  charge),  the  clear 
implication  i.  that  such  an  appfk.  woufd 
be  inadmissible.  Those,  moreover,  must  be 
cases  where  the  character  would  be  usable  cvi- 
dentiallv  to  prove  a  specific  act,  for  of  courae 
If  the  charge  liad  touched  the  general  character. 

iLSi'n^rf  rth."'""'''  "  '•'"''  »»«'-  '"» 
P..*  M?^'   "^If*!  "•.,P<»"'"o.  138  Cal.  160,  68 

coufd  not  be  used  io  sustain  the  jSfica?io,^  S™ce  hv  tL  h'?'*^"/",'*^?'"**''"  •  »'«*■•  «"- 

but  was  properly  introduced  becauseZh  S  and  cha^^,./l* "'^?"'  '^l^"  l-rofessional  skill 

tions  were  before  them,  and  if  the  justifiS  ?hat  tfe^.^'^"".  P'"""."!  »«»  «'lo»ed  to  show 

failed,   upon    the  evidence  appliai6le  tSt?  h.tL„  f  .![*°?*u'  »'«r'«»«»»t  proper  training, 

they  would  consider  the  evidenierf   he  cK"  1„ J^* /?"""'i^  been  a  dancinR-master,  etc.;  foil 

ter  of  the  plaintiff  in  asseffling  dama»,  sol"*',*-**"''"?}'  "f"'"  ™>« "'  "riminal  case,); 

but  for  oth'er  purposes  the  evfdencTfouid  bi  ?or  trvicr.,"-       1™'  ?  ""\'''  ^"^  '"^'""I'^" 

irrelevant ") ;  1897,  Finley  p.  Widner  112  Jlieh  X.^P            t  l"?"™"!  'he  plnintirs  poor 

230,  70  N.  W.  433;  1831.  Lw  t    "g«!S"  n^t?„  ■"  "k  Pty'""  ««'»ded,  because  'Ct 

character  for  veracity,  excluded).  Contra:  Oa" 
i??"',,  '■  Strickland.  101  Ga.  482,  28  8.  E. 
655  (frequent- arson  ;  plaintir,  bad  character 
admissible  on  plea  of  truth) ;  Mich. :  1892,  San- 
ford  ».  Rowley,  93  Mich.  119.  62  N.  W    I1T9 

fte  K^V''  '?'?•«  '•  V*  *  •'■««  "f  t™"".  the  plain. 
Thl»^    reputation  for  veracity  was  admitted). 

,ift?  C"!  "if '«"<•»"'  n>»y  not  here  use  the  plain- 
tift  8  bad  character  to  .hnu,  »h«  „~.i„i.!i:...l»  :L 


•  ;a'     1.    j     i^      «.«•..«  wny  iiuL   lice  uav  Lite  niain- 

tin  8  bad  character  to  show  the  prolwbility  of  iiis 
r  done  the  things  alleged  in  the  slander. 


havine  * 

.......    •     V' j'"".  """IS"  ""cjjcu  111  1110  sianaer, 

seems  implied  also  in  the  decisions  {pott,  {  73) 
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.  --——-.'  ".w..»vH.Dui  »uia action  ;  outer. 
lembU,  if  ^e  plaintiff  had  represented  himself 
as  of  a  certain  grade  of  skill);  1845,  Mertz  » 

.^rac«;l"',t "!;•,*. ^-  ^'O-  «^«  '"^"o"  f""™'- 
practice  ;  the  defendant's  evidence  as  to  his  skill 

and  character  as  a  surgeon,  held  "irrelevant"; 

J^JT^  ^  r'i'i"!?  ?"  «'"«™'  qualifications 
might  serve  to  shed  lighten  the  propriety  of  his 
practice  m  this  particular  instance,  but  it  is  light 
which  would  be  less  likely  to  le„d  to  a  sound 
conclusion  than  to  lead  astray").  Distinguish 
«'20?  MsT*"  ""^  "^  incon,pcUncy  (poU, 
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CHARACTER  AS  EVIDENCE. 


[Chap.  V 


■utard's  niUtton,  forgad  Will,  othar  Panona*  en...^.  «v 
A-i-ai*  Where  the  character  offered  ia  that^TtASSTL^'*"  T 
t.  the  cause,  the  rea.on.  of  polio,  (noted  al  5^  t-rui'  X  J 
dmppear  or  become  ^considerable;  hence,  if  there  ia  any  relevancvTn  the 
fact  of  character,  v  e.  if  some  act  is  involved  upon  the  prolibility  of  iiL.  a 
mora     rut  can  throw  light,  the  character  may  well  be  reS    On  thil 

third  person.'  and  to  show  a  different  parentage  for  a  ha,tard  in  filiation  prl 

7tm^U2  ilT^^'S  -nay  equaUy  apply  (subject  to  the  liStC 
or  §§  139-142.  pott)  to  evidence  the  commUsinn  of  any  erimi  by  a  third 
person,  particularly  the  /orginff  or  coercing  of  a  will  *        ^ '"'^  "^  '  '**'«* 

a  huLt'T-*"  "  !^'«?°«'*^°\°f  <^  «''*««^  «  no  less  relevant  than  that  of 
a  human  being,  as  mdicating  his  probable  conduct  on  a  particular  occasion 
and  It  IS  open  to  none  of  the  objections  of  auxiliary  policy  (.nM*  57 T4 )' 
which  affect  the  use  of  a  party's  character.    It  is  therefor^  commonly  c„„ 
ceded  to  be  admissible.'    The  hesitation  sometimes  observed  in  t"e  rulin" 

«pp«rently  to  proTe  th*  prohabilitv  of  unother'i 
l«rent«Re5     yhe  followiiig  .,„  colli  linWlJ^n 

24  Pa  408  (wduction  ;  tb<t  daughter',  good  char! 
after  for  chastity  not  admitted  to  dispmre 
.p«.fic  unchaatities  alleKed  hy  the  defendaLt). 

,IS??'  ''°'*'  •*''""•  "■  Kile'.  Adm'r,  Gil- 
mer  102  (a.  part  of  the  evl,tence  to  .how  that  > 
thml  perw^i  had  forged  the  instrument  .ued  on. 
•v  dence  of  the  perwu'.  "infamou.  character" 
held  admissible ;  \>ut  this  ruling  wu.  made  l»fot« 
the  modem  doctrine  was  scttln,!).  Corowre  the 
following  owe:  1»03,  Ward  t>.  Brown,-  W  V., 
Z,:,t\  ^'  **?  <""''"*  Influence  ;  good  ch.r. 
T^^-^Z,  ""^  attorney  preparing  the  will, 
aclmittPd,  as  an  exception  to  the  general  rule). 

I  n^'.J*'  (c'^fMter  for  in  ..gritv  of  a  del 
ceased  third  person,  nid  to  have  destroyed  im- 
properly  a  lost  will,  excluded). 
Compare  the  rule  for  impeachitut  tlu  ehnnuter 

of  a  dm/hman  of  a  document  (post,  {  87),  and 

•wnie  of  the  cases  ante,  f  64,  n.  3. 

•  1878,  M«K«i  r.  Cutta,  123  Mass.  635 
(viciousuess  of  a  horse)  ;  1897,  Bnx^rirk  v 
Hipnson,  169  id.  482,  48  N.  E.  269  (habit  of 

•how  that  he  did  it  on  a  particular  oocnsion). 
Contra.  1868,  East  Kingston  v.  Towle.  48  \   H 
67.  6»  (the  had  character  of  the  defendant's 'doi 
fL^^K     rP,"'"J  ,","^'    °°'  •'"niitte.l  to  evidenci 
that  he  had   killed  particular  sheen :  Doe   J 
disw-ntingj  this  would  probably  not  he  followeii 


»  1732.  Pendrell  ».  Pendrell.  2  8tr».  925 
(issue  to  try  heirship;  the  defendant  was  al. 
lowed  "to  prove  the  mother  to  be  a  woman  of 
:  [V"V^  "•  *?'"1'"«  *»  «'">"  the  plaintiff  a  baa- 
I  ?.''  V  1°'.  ^"''.'"■y  P«"«P>  Case,  in  App.  to 
LeJIarchant  a  Gardner  Peerage  Case,  458;  1858 
I*gge  V.  Edmonds,  26  L.  J.  Ch.  125. 185  (leaiti: 
macy  as  affecting  title).  ° 

•i860,  Blackman  v.  State,  86  AU.  295.  297 
fadultery  with  •  woman  M.;  the  reputation  of 
M.   for  unchastity,   admitted  a.  corrobomtiTB 
evidence) ;  1868,  Clement  v.  Kimball,  98  MasL 
635  (action  for  boanling  the  defendant's  wife  • 
defence,  separation  an<l  adultery  ;  the  bad  repu' 
Ution  for  chastity  of  men  who  visited  the  wife 
while  go  separated,  excluded,  because  no  other 
evidence  of  adultery  was  offered  a.  a  foundation- 
but      such  testimony  often  become,  competent 
when  there  is  other  evidence  in  the  caw  to  show 
relations  of  an  equivocal  character"):    1880 
Com.  r.  Gray.  129  id.  476  (on  a  chaige  of  adull 
tery  against  a  husband,  after  (bowing  ■u.picion. 
assocution  with  a  woman,  the  chamcter  of  the 
woman  a.  a  prostitute  or  the  contrary  may  he 
shown) ;  1877,  Marble  ».  Marble,  86  Mich.  386 
(divorce  for  adultery;  "repuUtion,"  of  an  un- 
specified «>rt,  admissible  a.  "  .ubsidiary  "  evi- 
?^r  j>'^''""''"  o"-  Kimball  approved).    Contra: 
1901,  Guinn  v.  8ute,  —  Tex.  Cr.    —  65  8  W 

fl*i  -jI?!'"?.;  <=''?,™'V"  of  the  thii^l  penoni 
1903,  Burnett  r.  People,  _  111.  —  ,  68  N.  E. 
605  (murder  by  persuading  the  deceased  woman 
to  a  joint  suicide  ;  the  deceased's  good  character 
Bir  chastity,  held  inadmissible) ;  1902,  SUte  i> 
Chanute,  65  Kan.  682,  70  Pac.  870  (illegal  sale 
of  liquor;  that  the  buyer,  who  did  not  testify 
was  a  "  spotter,"  inducing  nlet  for  the  purpra^ 
of  prosecution,  excluded). 

602.  505  (complainant  in  bastardy  prosecution  • 
the  woman's  bad  character  for  virtue  admitted. 
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in  the  sanie  Court  to-day  ;  1896.  Kelly  ».  Alder. 
Jon  19  R  .  644,  37  Atf.  12  (a  dog's^h.ract.J; 
for  peaces  I,  eness  not  admitted  to  show  that  the 
dog  prohihly  did  not  bite  till  assaulted  ;  "this 
would  set  up  the  chsracter  of  the  dog  apaiust 
the  plaiiitifs  o,.th."  _  an  amusing  piece  of 
judicial  reasoning). 


f  f  mso] 


THIRD  PERSONS 


given  Ume  a  evidence  th.t  itTriuL*!!    '  /«<'>•"»""'»»»  °(  ■  tmt  .t . 

3.   Ouraof  r  «  .,ld,BtU,y  for  Otl,.r  Purpo.^ 

Molt!:  ^hT^vlnTiarus'^^  .'  "^'  '-•"'''  »•"•''  ««<»->-...  or 
in  each  case  of  iS^  "h  11^^^  1^^ """"'  'T  ^"^  P"^" 
acter  ia  attributed  did  or'did  not  do  aTlt^ed  Sa  J'°"  *^  '='"■ 
may  also  have  other  evidentiary  uses-  «„JT-  ^"^  p^^n's character 
out  the  principles  which  theyi^oir  ""  "'"''^  *''"^  '^^^  "^  P"*"' 

/J'ii/ TheU'retSr^^^^  f  ^  ^  ^«-«*'^  ^--^^ 

wiU  be  relevant  only ^7^,  as  att^^^^^^^  '''^'^-    ^«-"j^  ^^e  character 

of  the  repuution  t'Le  oth«r  ^^ionfSlil^  or^nTT]""?  'l'  ^^  °'«^"'' 
(«)  Character  of  a  deceased  J^^!  -    •  i  knowledge  is  best  shown: 

of  aggression  from  thrde'^eas^7iy  it?wlV'?^"'^''"^'«  <^me^en.ion 
person,  as  indicating  another  rLi^'  ^        I   ^  ^  Character  of  an  arrested 
of  crime  and  fo^L^  Jf  rrt  T^IT^^^^^^^^^ 
.^J«.  as  .d^cat^g  his  employer's  ^iT.J^'^i'll^Z^X:^^:;^ 

vaii?sST;'M^ir "  ''''""'■  '"^ "  *"  •^•"'•^  ^  ^--8 

4.    Charaeter  ..  „  im«,  ,„  y,,  ^^^ 

§  70.    (1)  PUlntUr.   Reputed   Bad   a«r«,ur   »   „h«„„       „  ,    . 

Defameaon.     Where  A  sues  B  for  A^tnZ^  ,  ***^**"«  Daiii««e.  for  I  ^ 

proper  amount  of  compunction  th«.-°°'  ""^  *^«  "«"«  "  "«  »«  tl^e 
measure  his  compensIZTy  the  auX!,;°^"^^^^^  it  is  fair  to 

the  community,  Zd,  in  particular  whthl  K  1  °"^""^  ""'""^  "^^^ding  in 
Reputation  to'lose  ^^yT^^^ft' ^^''i:^:\^; ''''  ""^^-o 
damages  accordingly.     This  question,  it  wr^rria'ltteTfth!  llw 


«I  nT'bM  JS^h'-  ^•'f 'Co-.  "0  I».  849. 
MR^«n  "«1;  Ch«mberlain  r.  Enfield,  43  N.  H 
?lV    °  (h«  di8,»aition  for  .kittishnia  ,U  or 

K  may  tw  «»fe!y  laid  down  aa  a  seneral  ml. 
(having  ,to  exceptiona.  no  doubt)  S".itb!j 

ti^'e-)-  ISfis"  w'TlV""""'?  '"  *»""  «P^of 
28     isi«  «.  •  ^•"'V*'  "•  Franklin,  48  ii  28, 

.n  7  ;■  1  .  ('•''»"«'«' of  •  horse  subsequent  to 
an  accident,  excluded  as  of  "  aliffht  n«P»;pIl 
value  ");  1888,  Turnpike  Co. »  H™n,  S^t''^ 
2»1.  10  8.  W.  510  (whether  •.  ho«  w«  L^S: 
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rw.  lorV  (Z^Vem  ri^»l^*  *i'"''-  "'• " 


I  1. 


«4' 
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CHARACTER  IN  ISSUE. 


[Chap.  T 


■I  ^' 

.  -■■•-"■ 


of  evidence,  u  e.  character  op  reputation  for  character  i.  not  offerwl  a.  havinir 
probative  value  to  evidence  the  probability  of  «,mething  else     A^nncipU 
of  the  law  of  damage,  is  involved,  i.  ,.  whether  compenition  shall  te^ 
ated  according  to  a  certain  fact,  namely,  quality  of  reputation    if  v«  Z" 
totion  becomes  material;  if  no.  reputation  i- immatiriairand  wiK^i" 

BXr^n^f ntsrheret  SS  ^l^^H  ^qt^rJ 
ritTthci'JJ'r'^"'  distinguishing  those  pLe^enta  iSvoW. 

•  /^  wwu    *'.°'*  '°'°^"'  ^^'""•'"ly  a  question  of  evidence. 

*  /  \3  '°  "°  »*'*'°°  '«"  defamatwn  the  defendant  mav  u«)  th« 

tofe  ofTh;  mir":  ^"iS'  °'  "p"^*'°°>  ^  muu,T:i^:Lz  ias 

Deen  one  of  the  most  controverted  questions  in  the  whole  law     ThL  .J^ 
according  to  the  point  of  view  taken,  that  it  is  no  wonder  that^ouS  hfve 

ssi'S°triVr::S:  ^^^^--^^ '--,  conside^-r^;:; 

pr«un>ed  to  have  .u.tained  f^n.  J ^0^^^^^^°  ^^i^t""  ''"*T""^  ^ 
not  be  said  to  b«  injurwl  where  it  wa.  Wn^rT*  Li*  '  :J:^^^  *''"  «P»t»t'on  can- 
extinguished  i>U  oJnTha^ter.  He  hir«fo«  ^  K  T»"»  P^^-'W  ^m  P^-vioualy 
compenwtion  for  the  ]o«  ofcWteJ  anTiU  I!!!!!'      »-^i'  ^°'  *°  *""•""  *°  "«>'•' 

hi. « hanging  an  «tio„  of  xiort;sr:hrh7r„  raTt:"  "•"'  "^  '^'^'^- 

JSSfn':U~'^I„l^Srto^a^.e'tht;i*" 

opinion  of  other.-  uuaffwted  bvX  IteJL^l.  K-f"  i?  ''"'=''  ''•'  "'""^  "  «" 
menu  are  made  without  l.wfd  eZe^d Tam.^  r^lT^'tt  ""  "  '"f  'f*"  '"^ 
we  made,  be  ba.  a  rieht  of  action     Th«  H.»t   T  ^  *?  *''*  •*"*"*  <>'  '''«>'°  ">«! 

depend  ..'mo.t  enti^  tbr««natl*'„^t':h•S  rw«  ^'^  Jltl^S  T^ ""^  T^ 
of  an  injury  to  hU  repntaUon.  and  .ee^  to  r«««™,  a.  P'*"'''"^*"^  He  complain. 
mo.t  material  that  tha  ju^  who  h«e' to  a^J th     T"  *'"*^.'*  '"^""y'  *"''  "  -««>» 

denoe  of  bad  character  was  allowed  to  .  ""T^'*"""  °°*  "*  P'««'ed  to,  and  general  exi- 
«>mething  in  throt^^n.'whlt.  WeTb  ° mteS  S  "L" 'th""'  ^"'{'  *"""  *- 
pleading,  which  requ.re.  thai  all  mlriaTflS  •y^TCS^S"  ^A^T^'lT'tr''' 
not.ce  that  general  evidence  of  b«i  character  wiu''ie*l£':S'4:Sit'ht."S;U«n^ 

*■  i  Storkie  Erid.  80& 
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MITIGATION  OF  DAMAGEa 


with  the  mu  of  unbl.n.i,hed  renuUt^n-  «»      V  '*>  •"""**  *»  •'I"*"  d«niage. 

b.  a  proper  .„bj«^  of  .vid.ncTfo«  .  j„';'  '"'"'  rlh^.  "".  r""  ""'"•  -^"-^ 
•ctjon  i.  b«,ught  to  r.p.ir  .n  injury  ^,^toao.«o«Wh  i**".  '»'•'"''»«•»  »»  th.t  the 
public  the  jury  m„,t'b.  Wt  T,7  S,  ,»  to^d 'k  i^l'"  ""  "«»•««'"  of  the 
d«,.ge.  without  being  f«rni.he7J?th  Jm.  dJ  Kv  iM°I.'V"«  '  J-*  «P*"«tio„  ia 
•««*»ptibility  of  Injury"  Though  thr  Ll^  „ '^J'^,:'"'^^  *"  -""'•'•  Jt* '«!"*  and 
certain,  .nd  In  «,«,  cm,.  m.y  le«i  to  ab^^  't  ^l  T  '^'""''  '"K-  •"«!  «"»- 
Moeptionabl.  course.  Such  inqnirie.  may  ITii^,,!  ^?  f  "P!"^  '»  "  ^^"9  »»>«  'e-t 
jury  justly  ,0  appreciate  the  «.urc^  fr"m^»Scffi  1  "{  *'""^  "  '^  •"•l''«  «>. 
eh.«cter  of  a  party  and  thereby^^Tv.^  "  ' /°"?  ""»  'op'-ion  of  the  generU 

1818,  1820  iNTo,,.  J.,  i„  SuA  ^'Sf  ^ «  4  M  28^"°""    . 
'•  In  every  action  at  law  the  object  U  to  ^J,.,  ..     ^'  ^'"^*^^-  Wtrt,  2  id.  616: 

And  wher,  the  i„j„^  i.  u,  pr^y  th^  vX "f  STSiVr  T'  '"^-"y  """"-* 
inquiry.  And  I  can  aea  no  good  rauon  whTth  ,  ^  "^  ^  *•"  principal  object  of 
gated  M  well  a.  that  of  .n/^he7^mmomtv  Jhi'tt'  °''"*^'  "^^  ««>'»-  i"'-«- 
object  of  thi.  .nit.  ...  It  i/,.id  tt  w~bi  tak7n  "^  ''T"''"  *"  "''•^"'^  «  'h* 
•n  inquiry  into  hi.  character.  Bu  if  ?he  cWtlr^nf  ^T  ^^  '"^"^  '*""  »»  P*™^* 
Court  and  compelled  to  gire  evident  withoutTnv  «  '  '■"'"^'  '"'°  "  «*""^  «Pon  in 
•uch  an  attack,  how  much  le«  oughT.  m^v  wZ  if  T  "°"**'  *"  "»'  'hielded  from 
into  Court  claim  .uch  an  exemptS     mSj^°^  'f^^'T^'y  t'™"«ht  hi.  character 

good  nam.,  fame.  a..d  ^putatfon.  and  t  ouTt  rbT'a^w^f  ""^  ^''i^^  P*"°- °' 
allegation.  A  penwn  i.  preenmed  to  be  alwav.  n«^.  1 !  .^'  P'*P»«<1  to  defend  hi. 
if  he  ha.  a  good  one  ;  if  ^he  ha.  not  it  ough'  to  T.^^  "** '""  ^"'"^  ""'•"'"'"•• 
ought  not  to  be  taken  from  the  .to«  and  b  J^^.  ^  ^^°^ ^  ^°^^  'hat  a  woman 

I^TTP"""'  ^'-  "i*  Ca  iy  Im  our^'d^JIn^'"'  *"  •"  P'""''  '""'«-'<^''" 
that  toe  high  prict  of  vice  and  corruption  .Tou?d  jTrL  "^k  til''  °"  "'"•"'»"'•'  "<>' 
par«h  or  the  re.pectable  biriiop  of  the  dicker  Wh^JT  ""^  """  P'""'  P"**'  of  the 
he  cannot  «fely  treat  it  to  a  court  and  W  ^i.nL  '..  'T""  *'»"^*'*  »  •"«»•  that 
p.«on  who  i.  neither  aah^ned  nor  rf^id  ^«!!l';r*" '•°  '•™  »""  "'tie  injury;  and  a 

oughtnottobep.„uittadto.he.tarKd^rKr^^:,t:tm^^.^^^^^^^ 
abu«^  to  Which  the  1  ^..^l^Z^l  „"J|«  ^^^'  ''""  °"^  '^« 

.  dLiS'uSi:  anf ::?i^j;SiiL^^:^^^^^^^^^^^       *^»  p''^"«if  with  bemg 

reputation  a.  an  attorney  wa.  held  i3.'.ible  IZ  .k  *  ^''"''""  *""*  *"'»"«'*«''  and 
"  There  i.  a  full  concunince  of  opinionmon-!  f k  k  Y  S""""^  *«"« '  <'>»*<"».  B. : 
dence  of  bad  character,  .  .  .  .ndThrprinS  o„  t^^^^^^  Court  that , uch  geneJevi- 
expected  to  be  prepared  to  «but  it  and  thar^  i?^  ^°"u"^  *^*'  *  P^^'^  "»"  "ot  bo 
f^l  a  victim  to  a  combination  m  Je  t^ "ui^his l^utTt  o"n  ^nd^  :!."'""•  ""'  '"'"'  ""Sht 
of  the  very  action  which  he  .hould  bring  to  f«e1tmllf  f  *'^.  ■"""*•  *"*"  ''?  ">««"» 
.lander";  Garrow,  B. :  "If  ever  it  «h„„TH  rkT  T"  ^'■°'"  "■"  effecto  of  maliciou. 
be  admi«ible].  the'libeller  win^lL^^  "a  Ifc^  ZlZ  T  ""'"  "^'^""''^  '" 
now,  for  he  wUl  derive  protection  and  LTunitv  Z^th        '*'?"'''  """  '"'  «'"» f-im 
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ulatnoin  eonUlntd  in  them."  ^"*  "*  »*'*»»  •  *"«  olroqUMon  to  tU 

ISOfl,  ^u-M^/tm,  J.,  in  Foot  r    Tnt,^    1   T  1. 
»i«.hi.f  will  follow  £,;„  .nX'ior^;ooh'l°S:  tt"  =  V  •"  "'"'  -»»•««»  »»>.»  „or. 
•together.  «cpt  wh.n  p«M„.Ji  ^  .  "mpl'u  US  ^f  'f  "''^«  ""  '"'""•"Ion 
Pl".  ■  .  .  I»ii»niweredth.t.n,r«,n„M.^?,      !'""«««<»'  In  «>•  form  of  •  .wci,! 

jo^  tiut  h.  c.„«,t  „p.ct  tb.^i:rx^trMrhi''f '^  "'"■'  •  •""•  ^^^ 

But  no  one,  bowtrer  low  •  mmn'.  r.nn»l*i  II  ?  "**•  *''o  •>•»•  •  cbaricter  to  1«. 
^ch.n^  hi»  witl.  crin.Jor:b  cTOtntn?  '«  f  ""r'""."  •'"•^"^^  S«"o'r 
ha  c.„  ple«l  it ;  but  if  fa.  will  deiU  in  BenerL^^Lt,  *"  f'l*'"*  *'*'»••"  »«  ^  'ruth, 
travelling  out  of  the  r«,ord.  be  ml  .bw"  b^ieT  *•  °''  '"'''''«•  *'''  *"  "«»  v.nou,  b; 
th«  that  the  truth  of  .  libel  or  of  'lande/ otnTt!?''''K!^-  '"'""''"f  '»  »>•"•'  •«ttled 
pleaded.  What  i.  not  permitt«l  he„  di.ir°  ^  """^  °"'  •"  J^'iflc^ion.  unl«. 
wy;  ■  .  .  [Thiar-nitj^ii,  oniy^i,^'!rS;r*  .'  "u'  *"  **  '°'"*'«»  '»  any  o.b« 
vertion.  on  tb.  crime,  or  fllin^o  XA.  wbS^*     "'""^  *"  P"''"*''  "'«''  "'"••S- 

ther.  any  bardahip  in  thi..  ThoiTwho  .^i  ,1..  ?.  "I'*',.'''  *""'  """^  '^^  ^or  I 
faM.00.  of  ,eal  for  th.  public  Zl  on  nH."  k  ""  '-""S*  *>'  «"»"'«.  U'ider  the  p«! 
U  not  alway.  an  InfalliJl.  guidH^'nnot  comoWn^*  ""t?  ""*  "'  ~'""«"'  ^•"'•.  ""^^ 
M  on  mo.t  other  occa.iou..  .o«.'  Sttor  pZf'^S  Zi^"?  '^"'"'  '""  ""■»•  "^  "■..• 
K  .wry  man  who  do«  not  .njoy  an  unbteZfa^  «„'  f"'""""!*  """  ««»«"'l  opinion. 
d«e.teen.ed  by  hU  neighbors,  w.r.fr„m.^rr."\°'  *"•  ""•  ""fortun.  to  b. 

g^ven  .n  action,  of  .lander  i.  th,  actj  IJ.^;  ,"£^h  u  *• '""."Nation  of  the  danfage. 
ThM  1.  not  true;  it  i.  upon  the  pre.un.n«on7l  f  ,7-  ^^  '•*•  P'"°"« '"  hi»  character 
not  upon  th.  actual  loMftbat  ^ti^.  oftd.!  !^  ^  '"  '  T"  "••"  »  '"«*'  Action)  S 
WneHtdamag..givenwhentheZderi^^,tt^P?'';^'j'^°"°''«J-  •  •  •  Are  not  th. 
^IrZ'^n  HL-  ""^'"^  of  ">«  calumniator  h-br.hL""?rJ'"^  '  ■'  rP^Snable  char- 
broken  bow '  ?  To  tb.  tottering  and  quettion^iV^h.  !  ''\'  '  P"*""*^"  '"ow  from  a 
«r.f.»,.andruinon..  .  .  .  in  L^t^V^l°£i ti^^^l'  '^"' •^'^''  °'  *«"•  •'•»'»*'« 
though  he  injury  U  immeaaurable^d  h.tok«ble  I^tt'^f  f  ^  "•"""^  "*"»«••. 
with  a  phantom,  when  we  .uppo«,  that  ^.  I!^n.M  "  "*"•  "■«••'  •"""'"«  oumelvw 

foundation  of  damage  in  «U^rof  .UntrT  nl^r^^"^  .'^  """  •""•'"•»  '^^^ 

on  which  they  are  founded.    I.  it  not  obvll  JJth.  T\^,.  '*"'•/  ""^  '"«»'•'•  Pri"cipl*. 

d,«sov.r«l  in  the  general  .anctity  of  charXwhLhfr"'^'.""' 5'  th«.  damages  i,t^b. 

imparabl.  injury  only,  but  ag«Vt  .vVr^SlTbili^T"'**'^.'"  *  •*''•'''•  ■«"  »lf»in«t 

inad.l  WM  one.  p.rmitted  to  enter  th.  CM^i^Z.!:?     '°*'^  ""*  protection,  a.  th. 
nottob..ubj«.tedtoh.aTi.rpenalti..forrht^„^r^-  "  '  Ought  [th.  defendant] 
hearted  and  «.p.nta„t  and  r^hrrZ^o^^Z^^Vh''  '»"«' P^'^'P-  'be  broken^ 
leu  meanncM,  attack*!  th.  highetlnd  mo^t  ,wl^L^'  "'^.^^^  "alice  but  with 
•bould  «y  he  ought.     [3.]  But  if  th.  aS.  ^n^H.^    "r"  '"  ""  "ommunitv -    I 
to  analogy  and  th«,ry,  it  ought  to  be  r^ject^Tn  "r^tiS  /'"^  •^°.  '""'  *='«•'•  •«»"1'"S 
defence,  and  from  th.  abu^  of  whieh  if  ,^i  '"?'*''»«*  ^ron>  't»  iramat.riality  to  a  fai? 
-f.ra..uchaca„«,.ho^o™5/J''"  "IT '"^P""'-    ^«  "  i""n«teri-f  £c'   s^ 
knowledge  of  th.  jury.  .  .  .  Kli't^uV?^"*"'"'*  ^•"'' »<»""«*)  thoug^^^ 
«nblemi.h«,  repuLuon,  mu,t   uffer^e'^calum  '  ^^Tk'  ""*'••    ^«  Pe"on  n't'S 
for  ,f  he  seek  «dr«„  .gainat  any  sUlfio^sU^r^  ""  *""<?"•  ~°  "*»«'.  i"   U.nc^- 

«t.r  to  be  «hibit«l  Z  procuLriL":  iS'^'f^^'  bf  "  *•"  ""•°''  ''^  ""  «""' 

14^  "*  J"*"*  •'J^  «  n»ny  witnewM  a.  the 
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pleading,  mT^ffttirS^aUonTdkllW  ^J  ""^^  ^"^  »»»»«  «>'  *»>• 
ent  isaue.  and  policies.  There  are  J.,  r^'  ^  ^u^"*  "PP^rtunity  'or  differ- 
Pieaded;  the  amount  of  damam^n'rr'''5^'='^' =  («>  ^'""""^  "*«* 
tiff,  bad  repute  i.  offereiZZZir'TT'ii''''^ '"^'^^^^^  ^^^ 
the  defamatoiycharRe  wJrr^  «  A  ^/^  Justification  of  truth  pleaded  • 
bad  character  offereT  r£'the  it  !.>  'TV™"  ^">'  »'-  I^'''"ti'?,' 
pleaded;  the  charge  .^^^^^THhlplC^^^^^^^^^  '*'/''  W  -rustification 

Priety  of  Pleading/exceptThe  »„;^d'   "1"^         ^^  '"^  P<>-ble  i.pro- 
by  the  judges.  ""Pposed  argument  of  surprise,  discussed  above 

it  is  theor^tically^sible  Tether  it  i,,^r  °'  ^"^^f '»«°'>.  ""d  (2),  even  if 
element  of  repute,  because  Tf  the  p^lir^r''?'?^  ^*^'  '^  «<=J"''«  the 
who  would  make  no  real  attempt  L  pro"  Jmh  bl'''  '.T'*""^^  '^  ^''^^ 
pluntiflTs  reputed  character,  and  Siuse  „  ™!l^  "^^  "'""P^^  "'''"«'  ^'>« 
consider  such  character  except  in  Ration  of  7  °  *°  *^'  ^"^  "°*  *« 
J^c,ent  to  keep  them  from^ttinrX:;  t^^'^S^^^  ^ 

i-SeredrZwin^r^^^^^^^ 

yet  it  is  sometimes  a^^ued  thlt  to  avoidl '  ^''^/f '»^»"t  ^een^a  to  be  safe ; 

surprise,  he  can  never  even  pletd  in  lul^T  °',?V''"«ti«n  and  to  preven 

but  must  a.rm  s.ci.c  acfs  ^ S^^ ^;' S^^^^^ 


V'v.,.r      Z  ^'  "position  of  this  c«j 
"  The  re(iioM«  •»  ...»  ^^.i.  .-^  ".'•:. 


I  Tk.  1.  o'  °  ""»"  "**  (183/1 
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(pot.  §  73)  that  the  juriMlictiont  ate  dirided  u  to  cut  (a)-  that  onl*  th. 
Court,  which  admit  in  caM  («)  ne^l  to  di«!«M  ca^feTwd  ha«  .LJ-  fk 
H  a  division ;  that  on.,  the  hLrU  that  .^cZTc^^),^l,XVt» 
to  «„e  the  queation  of  c««  (rf).  and  that  the  «.ult  of  eioLr  he«i„  " 

(«)and  (rf) ,.  pracucal .     ,  prevent  a  defendant  from  u«ng  the  pUinuS 
bad  character  at  .11.  either  in  juaUflcation  or  in  mitigation  ^ 

9  7-.     aame :  Klad  of  OhwMtar,  Partlcnlw  or  OanaraL     A  fn*ft.»  -„ 

r^i^i  ^1       .     « **'  1"  **"  i'artKWar  <r«t<  involved  in  the  defamatiorian 

prefer  to  make  the  use  of  one  sort  exclusive.    The  arsument  that  ««J«2 
character  alone  .hould  be  considered  i.  expounded  MwoZ,:        ^ 

1M7.  Coulttr,  J.,  in  Sinnman  r.  Me  Williamt  fl  Pa.  St  17S  .  i.  r.«  ..u  « 

.n.i  particuU,  department,  of  character  )Tumtln^2nI^J  Hoi  i  7  l!!**^ 

rnatwlT    Certainly  bv  iU  mner.l  lmn«rt     i/    :ii     vT^    "  V  ^ow  is  character  aati. 

allowed  in  our  courta,  tha  .landing  of  all  men  wouM  b.  in  peril     We  haf.  T^Tr  T 
among  ua;  and  if  w.  had  more.  «uch  individual,  woald  hardTT  Ik  ,lw  in  „!^^^^^ 

S-rci'i^iita-rr!/"  '•-  rr"" "'  •-"-  "-Sf'::\hT^.ie"rortSt 

Th^^hr!,..  y        "'        '  """■"  """*  '"""P^ble  of  wound,  from  the  .haft  of  .lander 
The  thotuand  wagging  tongue,  of  thi.  world.  «>metime.  in  .port  and  «,me«ml.  J„  ™  •• 

cha^cter  that  a  man  «„d.  hi.  .a.  ,.„,  ^  «ei.^'  a^dlhirni'^htltK 

f„r?h"  "'^."'7'  '"  *"»:'«'«<^  "  'o"o>«^».  by  those  who  claim  that  a  reputation 
for  the  particular  trait  involved  is  equall},  open  to  examination : 

1884.  Slrong,  J.,  in  Conroe  v.  Conroe.  47  Pa.  '>02-  "  A  man  m»  h...  «. 
and  consequently  a  good  general  reput^^tion.  and  yet  be  nrrioTfor  a  .1"^!!    H 

^hlh        .•  •  •  :  [Tbe  plamtir.]  averment  i.  not  that  her  reputation  for  all  the  virtnl 
^ud'.l°nd  itrSatir"  ''"T^'l  ".!•''•  *""  *"•»  ""  4-tation  for  1;  iSt* 

fr^p™i;Vuwl:^?rnS.v'^  •"• """  '^•" '«"-  •"'•  ^»»  -^  '••"  -  '>— 

con'^^TiTZst:  for^r ""''  '"'  "'^  ^'""^"^"^  '^^'^  '^^'^  «'-'<^  ^ 
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.  p.r«„'.  eb.n«^r  for  truth  Z  ^'^niT^^Tjl^'^S' ^^rl'  '  \:  '^"^^ 
it  will  be  noticed  that  to-<kv  in  om  /«t  ♦»,- t"""^'"E'  t"»»M.  89  .0,  71), 

d«..»  0^  « ..d  .h.,  h.„  .pi.  th.  -puw  i.  .o"™nir^iinh.i 

the  question  in  case  (d)  ia  not  liknlir »«  k-  .  •    j      """""//  aumiiteu ,  that 
that  exclude  in  cweS^Mthl..  K        v    ,"!?  ""P'  '"  ''"  '"*  ^'«»rt« 

•11.  either  u  j«.UBo.tlo«  or  la  mitigum.   (i)  A,u  ihitu^.,.     ,    ' 

bi.  t^  „.,.,,  ^„,^,,„.,  „^„.„,  c«  *. » L'»  ^"^rriT.:; 

where;  the  exclusive  admissibility  of  the  DarticiUr  t«,>  ;.  1.      .  •    ^^ 


ingi  Jl  Ipclined  to  admit  b.d  repuu,  und.rUi, 
rtwiing,  ViD.  Abr.  "EriJeDer."  I   h    l«  (»ii 

W»ring,  S  tap.  IS,  Lord  Alranlrr.  C.  J.     1S0» 

cT'Yii'i.  S-.'r » ^n'-  »'•  """WJ. 

C.  J.  ;  ISIO,  Willwni,  r.  C«nnid«r.  Holt  N.  P 

8j»,doj^,  i.H  ,  1 1  S^'.VnoS.VlVn!: 
?«  m  *T^'  "''•  "'wwni  ».  <  «rr,  2  8t»rk 
K-  P.  6M,  Oibbi,  C.  J..  •«,«,;  Jgjo   W.iih- 

doubtful  i  J«24.  Ell.r.b.w  .;  Robint-n.  S'surt 
.1;  f»  ;  "li""''?'"''  :'•  :  •"•*  ">•  ">•"'  opinion 
fag  to  ncir,  ,t  under  .  ju,tific.SoM.  Then 
ct>i»  ■  Mnn  of  ruling*  excluding  it:  1822 
Jpi.e.  V.  Steven^   11  Price,  235:  1859    Brace 

R  i»^  ^'  i  A*"'  *'■'"'"  "•  <^'""e.  22  N.  C.  Q. 
t»,.„,i-  1-  *  """7  '^""'  opinion  loolcs  uiwn 
5^n™'rJo"'c"  orthoclox,  .ni  receive,  th.  ivi" 
dene.  :  1882.  Scott  v.  S.n.p«,n,  F.  R.  8  Q.  B.  D. 
•^Lf  u  u"''''  "»"»'«'7  fule*  now  u.ually 
0„T  R.'  •  '"»V*  ''Z  """^  of  particular,  : 
.?;„?.!"  ?L^°?'*  "»'•  «  *«8  (Ihere  truth 
miH«f»'''*'*?'  <=•""»<""  i«  not  r««.iv.bl.  in 

t7rnS!rM°''"»''"  r'"  ^y'  "o«"  of  p.r. 
t  culan)  •  Man.  R«r.  St.  1902.  c.  40  Rule  471 
(Uk.  Out  Hal.  488);  N.wf.  Con..  St.  18^*  c 


lU 


60,  Rule,  of  Court  S2,  p,r.  18  (like  Ont.  Rnl. 

JSS.  '!!!""in«  <»o  day,'  notice);  N.  Sc    Rule. 

rn-P"'-."^'  ":  '«  <'"«•  Ont/'Rul.  «8)  'W 

^r^y-  It"-  ?""i'™  '•  8'"'»'>,  1  M.  «"8. 

deT'c*'?^s-,s"">  ">•  '*h '', ""  ^'•■'"- 

u»n,  t.  J. ;  18.16,  Uoon  ».  Oastler,  ih..  Ijotd 
Denman,  C.  J.,  and  Pa^k..  B.j  1837  Bird,  • 
Al.x.nd.r,  ib..  Ooltman,  J. ,  1833.  Potdl  •" 
Harper,  6  f.  «  P.  ago.' 692,  Parke.  B-  Mr' 
SUrki.  ,]«  ,,,proT«l  th«>i.  ruling..  Uliirini 
U.nffic..ntfor  th.  Court  to  tell  thfju^to.i 

(rf)  The  exc  u»ion  of  character  on  a  juatiHoSoB 

MttleU  by  th.  following  fine  of  ca«»:   1787 

;«?'i>    i**  H"''«"''»t''«n.  r.  Lea.'h.  10  M.  *  W 

(01  A^.i    >  ™   ''PP""!?  J^n'on  ..  Stuart) 
we'll  r.t  -Cf  *'"';^-    ^*''  P*"*^"'"  trait.  M 
I„«   ;.   *^*'  '^owell  p.  Harper,  5  C.  *  P   590 
692   (ho„e,t.v) :    th.  exclusion   of   " part  cul« 
credit     in  Denni,  v.  Pawling,  Vin.  Abr  -•  Ev" 

tZ'tlrl'  \"  <'""■  "°'-  *"•  "9.  "^n"  not 
L  a  wil;  *'"'l  ''"'"'"•'  •;"'•'«'■'•  ^"'  'o  diwrnJit! 
ing  a  witneM  by  particular  acts.    AMaina  ■  (I) 

!"  J  tl'ni'*''"  i  the  limitation  specified  is  in- 
™^ll°.PT'"'J''« ''^f'""''"'''"  »'"•«  of  tuu 
opportunity  by  taking  advantage  of  the  dattw- 
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I  '4w  Sum  I  SvMn  af  tk«  OHa«  nfc«iaaii        __ 
(iaiior«nMtatlaad.^if»^k.i.i i. r       ""b  lo  oe 


ft  Ik.  0.1.  .f  Mm  .hMr,  r^y 

•M  (hnt  not  (n.r  lb.  i,t,  rf  ,h,  «h«Li 


I.«i  a.         ^  «""'■  '•  •""MS.t,  3  Id.  1411      gt«k^.     i  'i  ".T""""' • '•".  ABlhoii»» 


Trent  ..  „.„_ 
Col  int.  10  111   <«.   f'j.     '•  '■••''.  oh»»hiin  v. 

IU.2ii«""A^"  •  ?"»»«^.  7»  Ky.  MB  :  ig?a' 

m  m  r^r""".-'"';'""'- »» '''•  <««.  »«8  w' 


mi  p.d,iocir ..  B'-iulm^'a^^o^r,*-' ,'^i 


injury-  „  ^U  •'Tn^:V^'^' A<  "•• 
Clark  r.  Brown    ib   «no  .    i«oV    if    '■  '''*> 

Mich.  41,  44  •  ISSsChJ'    """«'"'«""■«■    37 


jsi 


iMu.  •!....  "'  WnuMiUe  on  the  nneral 
•lone)  ,  isgj,  Mryer  r.  MoTer    40  iil    Olfi  /.j 

w^.nd  ori.1  ?i  '"'?'?  .''"•  ^""^  '«*My 

~7'"°'  onpn»lIy  .dmitt  ns  scnrnl  ch»r«r,.r 

1833  Smith  r.  Rnckecker.  4  Kawie  2»6  (cham 
of  whonng;  evidence  of  the  plaintiff*.  nZS^ 
t,on  for  thieving  „,,„j„„     rgV^^X'j^^P^tj- 

tne  plaintiff  to  repnUt  on  for  Ter«citv  nnl.  iV. 
ZrX'rt'^''''  '-■■•i"^:  o'vr'Ut'ef'! 

jcnastitn  1S65,  Mover  v.  Moyer,  49  id  210 
(eeneraf  character  excluded,  anj  only  the  Mr 
tKuUr  trait  ^Imitted ;  Steinman  »  li'cWniC 


fl  si^ 
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th.  dehndMt  will  Miert.  h.?f.l«  ,i!i       ,''J"'"'»f  »»«'•  "'«  hone;  thiu. 

In  it.  or  .t  l««t .  rumor  oHt     Th^^li!  »  T     ''""^^  '  '"""'"°»  »>«"•' 
b~n  b.tt.r  put  th.nrtb.  JllloX'Ji::::;;!  '^  P--*"'"*  '•"•  »•-  nam 

.tfon8«.t  .Mpiolon  .U^^h  upon  on.  I ndwSliS^^,     ',".''. "l"''' ""'•"•*•  »'  »>«•  "ry 

d.r«.'-n.y.th.  general  i»p^l^  m^vTth.  t.^J""*''*^, '"  -'»»»  him  .  .„„,- 
Bat  right.,  or  wJTgly.  h.  ..^T::t  hiSJ;^  .^i  th'^' 'u'^  """"•  ■"  ""J"**- 
th.t  ha  WM  guilty  of  th.  .pcdfle  offe^.l.^'  Ti    ^   '"f."  *  f*""*"  "P-tation 

r«-on.bl.  th,t  .man  lo  eoWS  wltHJ        /  »'•«  d.wrib.d I,  |t  j„,t  „, 

«rocio„,oria...houldb..„«j:X:i''^,J:.''£^»'°"°'  h.vJng  b..„  g,n,/,t  .n 

»»d  nevT  be,n  blown?  .  .  .  SuppoS  tw".;Z..«  ''^""'"  "-  "'""•  '■  •'•■"»" 
-m.  jury;  in  one.  th.  .Heg^l  mEH.  nSiff  ?„^  ''T"'*?  '"  ■"'^'^"  ^^  t*" 
without  .  .t.in  npon  hi.  clSLt.r7 1  do  It  S  ?"•  /  »'  *•"""■•  ""  P*"""«  **  '  "«» 
thlnkth.titwninlti».t.lyb.«Ubl.hJ^lthJ  «  J  v^  °'  "!?*'"'•''•  ("""^  '  '"«'» 
of  du>HM  dKmld  b.  .pplted  to  M^h  *  •  '"  "'  *'"«'»"''^  "»'  th«  *">-  -ne-ur. 

rc.%»f 5if ,ii-,»ii-,r; ,Ji;"SH  Crr'-^' "^"-'-'i- '^wi' 

t  >ott  A  M   9IU  ««  ,i.  : ..       f.  ""y.      »7_._«2  •°*'-'?l  '"ir?"*? )  ;.  1««0,  Muxwell  »; 


iJJ*'  T"*"  <"■  "'«t  he  WM  I  drankardw 

th.t  hi,  ch.raeter  i.  »  b«l  that  he  might  wt-U 
h.  .«.l»c  ed  o»  the  prtiouUr  olfence  Xr^" 
•ml  could  not   \m  I'njuwl  by  the  nriwrt^'. 

I»;;"'^'n*.f"i';'l.*l'''  "■'"'■  I'i''c.in".Chri;; 
man,  10  id    338,  842  (except,  powibly    where 

.'aiet'e'  f'  f^^AT'"'"'  f-^«  «^«  ™"™" 
8j9.  Kmi/r;  (r),  admitted:  1837,  M'Nutt  t. 
VounR,  8  l,eiKl,  642  (,,erh«p.  the  uit  .  ugle c.^ 

■nil    particular  traita   aim:    1837,   JI'Nutt  r 

sLl"  "*•.  '^"'<«<.-   (1)  («)  ami  (2):   1802 
Smith  ,.  Shnmway,  2  Tyler  74  (bid  gene«i 


103 


Kennedy,   60  id.   «4S,   7   N.    W.  «57.  »;^; 

pareiitiy  aettled  U|ion:  1860,  Hankina  i>  Lam. 

.  "•  1°  "*.  ".»•  '«»  («'l'm«ibility  of  «3 
chumcter   doubtfd) ;    \m7     B— _   »   «? 

lion)      18/1,  Wilson  v.  Nooiian,  »iiuro  (rewrv- 
^Kthe.,ae,tion  whether  genera   chLc  e7  mVr 

maxwell  e.    Kennetiy,  ,„ura   (obscur*!  •   1S«9 

no  dte/™f  'iJ!"""'^  I'"""^"'  .dnu..ibre; 
no^diatinction   being   m«le   m    to    particulai 

Dijtinguiah  the  defendanfa  oflTer  of  hi.  0™ 
M  re„u,,  a.  in.  io.„„g  ,h„t  tj,  ..ttLn"  »^ 
not  believed  an.i  thu."  did  no  •  -  •  I88L 
Haatinga  ».  Stetiwn,  130  Uau.  78  **' 
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[Chap.  V 


f!f: 


But  there  are  grave  objections  to  permitting  such  a  practice,  as  the  foUow- 
ing  passages  make  clear: 

18fW.  Fitzgerald  B.,  in  Bell  r.  Parte,  11  Ir.  C.  L.  4M,  420 :"  A  «pnt.tion  there  n,»v 
be  a.,  to  Ren.r.I  character;  and  a.  general  character  is  aiTected  byTalwder  it  m«  hi 
natural  to  .how  by  ru.nor,  or  otherwi^..  what  that  reputation  i..    ButJei  ck  mot  L  U 

reputation  u  understood  in  the  law  of  evidence." 

ISSa,  Cane,  J.,  in  A'co//  v.  Sampion,  L.  U.  8  Q  B  D  491  •«  It  wnnM  .^.^  tu  »  u 
ey  dence  [n.,non.  and  ...spicions  ^to'the  truth  of  the  char^  ml"7  tT?e.2^  tTt 
ruL^Tn  •  "".""'y  '"<»'™«"y  »«"dl„g  to  affect  the  pWntifT.  repltion  „  th«, 
bv  ™  ?„r  I  r^""°"',  •'"«  '■■/•"t  affected  the  plaintiff-s  repuUtion.  that  may  be  prov^ 
by  general  evidence  of  reputation.  If  they  have  not  affectJd  .t,  they  are  ^t  relevai^t  to 
the  issue.  To  admt  evidence  of  rumor,  and  suspicions  is  to  give  Ly  one  who  knowl 
nothing  whatever  of  the  plaintiff,  or  who  may  even  have  a  grud^  agThfst  him  an  op^7 
tanityof  spreading  through  the  mean,  of  the  publicity  attended  call^S 

%no  Know,  the  plaintiff  s  character  would  for  a  moment  believe  in.  Unlike  evidenmnf 
d    r^t  L°"' ''  u  r""'""-'^  '•'«•'""  ^°'  "«>  P''"»"«  to  meet  and  rebut  such  ev° 

the^  rul™  r  °  'T  '''"'^'"  '='"'  ""^  '-  """  '•"'y  •>-•  -t  heard  alythtgo 
thZ  ™  Mo'-'^over,  It  n,ay  be  that  it  k  the  defendant  himself  who  h.^  sK 

STin '     T*'°"/°  V-"-  "hither  he  had  heard  anywhere  the  storrwhich  w^^e 
iZ  TT"  ^^'T^'T  '*  •"  "■«  •>«f«'"l»«''''  journal,  wa.  excluded 
1S38   G.W,,,  C.  J.,  in  Long  v.  llrougher,  5  Watts  440:  "  Surely  it  does  no*  '-        ff,« 

njury  that  the  plantiff's  character,  bleeding  from  a  thouwnd  wounds,Zr  reived  o  Iv 

h-  1  u'^?"'  ^""""^^^  ''''''"■•'''"'•  ^^■»«'  <""•  «y  'hat  it  would  notl'e  weSie  ed 
the  storn.  had  it  not  sunk  at  last  under  the  accuraulat^nl  weight  of  the  defendant's  wroZ? 
I  am  unable  to  see  the  justice  of  estimating  character  by  frucme nU  or  of  tr««„„        ^J 

:ot  er'^rS"  ""^  'n'  r "-  '"^"^^'  ^^  '^  '"^-  >  "^^ »-  ^'X' s 

another.     The  blow  may  fall  heavier  on  sensibilities  morbid  from  the  reoetition  of  i„  ..r^ 

for  iU  So.^-'  ■  ■  ■  ^  ^  "  ""'  "P'"'""'  '^•"'""°"  -""y  •«  ^«  •  P""*** 

The  better  aiguments  seem  to  require  the  exclusion  of  such  evidence-  and 

h.8  .s  the  result  m  the  great  majority  of  jurisdictions.    The  disSv  is 

however,  to  draw  the  line  between  a  mere  rumor  of  the  particular  act  chnid 

and  a  general  loss  of  reputation  as  to  the  particular  trait  involved  in  it;Tor 

the  latter^  as  already  seen  (ante.   §  73)  is  received  in   most  jurisdict  ons 

a  Utl^of^l'  H  T'  "^^"' '''  f'' ""''  ^''""^'^  ^^«  plaintiff  Jith  b  g "• 
a  state  of  beastly  n.tox.caUon.  and  it  was  held  that  mere  rumors  of  the  act 
charged  were  inadmissible,  while  a  bad  reputation  for  excessive"  tox  cation 
would  be  admissible.  So  far.  then,  as  rumors  of  the  sort  hav  in  Xt 
destroyed  the  plaint  flPs  reputation  to  a  real  extent.it  is  proper  ^.1.  to 
receive  them;  for  this  is  only  saying  what  all  concede,  that  hL  repute  ou 
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may  be  shown.     But  the  distinctions  drawn  and  the  phrasing  used  in  th« 
various  decisions  and  jurisdictions  differ  considerably.     u3y  be  noUced 

ine  act  charged,  -  lying  between  a  mere  rumor  as  to  the  act.  on  one  hand 
and  a  reputation  as  to  the  particular  trait  involved,  on  the  o  her  but  1 1' 
vanation-seems  anomalous  and  unsound.'  n  tne  oiner,  but  this 

pnrporting  to  follow  Leicwter  v.  Walter;  liere 
cWI  1  "o"*"  »''*'<»•*  P'«in»i«-  l'a,l  a  ta.tar.1 
ua.  ini,  28  8.  E.  655  (chaise  of  arson  ;  rumon 
of  ranoua  arnon.,  exclu.l«l);  J//hm,:  1858, 
Sheahan  p.  Cc.lllr.a,  20  111.  328  (ol,«.ure  rtilinff 
but  K„,We  excluded);  /,„/,„„„  1825  HeniS 
r.  Veatch,  J  Blackf.  371  (left  „„deei,le,l)18«" 
Sanden.  v.  John*.,,,  6  id.  54  (the  mere  existence 
of  report.  im|mtinK  the  crime,  without  any 
•howing  «»  to  their  generality  or  their  effect  on 
the  reputation,  excluded,  at  l.a.st  where  the  plea 
I.  justification);  1854,  Kellev  r.  Dillon,  6  fnd 
428  (same  as  next  c«si.);  1887,  niekenstaff  i.. 
Pemn,  27  Ind.  628  (general  suspicion  or  rumo^ 
of  the  acts  imputed,  but  not  the  mere  existence 
?.o?  S"""  ""■  '""Pifion,  adniis«il,|,.);  /„„..• 
J?  N  w";.^,"-  "'^Clelland,  74  la.  320,  322, 
37  N.  W.  38»  (rumors  excluded,  distinmishii^ 
Barr  I,.  Hack,  4«  i.l.  310,  and  in  effect  overru? 
lUK  It  on  this  point);  Imimana:  1828,  Kendrick 
».  Kenift  e  Hart  N.  g.  500  (that  "the  i«ople 

1  •  :•«  •  ".'I  ',"  "'"  ''*''■'  "f "  «l'"8'nK  the 
plaintiff,  exclude.1);  Mamichuarll,!  excluded  in 
th     following  cases:    1810,    Woh-ott   v.    Hall 

1,  17  ,  1S43,  htone  v.  \arney,  7  Mete.  91  ;  1848 
Matson  ...  Moore,  2  Cush.  140;  1874,  Peterso, 
V  Morgiin,  116  Mass.  350;  Michiyan:  1877 
Proctor  V.  Houghtaling,  37  Mi,h.  41,  44  (ex- 
cluding '  imrticular  suspicions");  18H7.  Wolff 
r.  Smith,  113  id.  359,  70  N.  W.  1010,'«X 
(saimO;  Mmnaota:  1868,  Simmons  v.  Holster, 
3  Minn.  24»,  267  (not  de.ided);  Mi«,imppi': 
l\f'  P?""-"  "•  Presgroves,  38  Miss.  227. 
241  (excluded) ;  Musouri :  1822,  Anthony  t. 
Stephens,  1  Mo.  254  (current  r..|K).t  as  to  the 
fcct  chafed  exclude.1);  1843,  MoUtIv  u. 
Preston  8  id.  462,  466,  wr/i6/e  (same);  A«o 
HampOHn:  1827,  Mason  v.  Ma.son,  4  N  H 
114,  aembU  (common  report,  excluded):   1852. 

,^I^V-  N'"".u'"y'  -^  ",'•  3'*  <"'!'"'«'  "eluded 
even  though  they  actually  affe-a  the  reputation) 
Ar«.  lart;  1829,  King  v.  Hoot,  4  Wend.  129. 
140  (mmors  excluded  ;  hut  reputation  for  the 
class  of  act  admitte.1,  if  "of  the  same  quality  or 
degree  ol.arged  in  the  lih-l";  i.e.  the  dum,»fea 
for  a  charge  of  beastly  intoxi.^ation  not  to  be 
mitigated  by  reputation  for  the  free  u.se  of  liq. 
uors  ;  but  Mather,  Sen.,  argues  forcefully  to  the  ' 
contrary  ,n  dissenting  at  158);  1838,  hfennedy 
V.  Oifford,  19  Id.  298,  301  (reputation  as  to  the 
cliarge,  as  well  as  rumors,  exclu.led) ;  North 
Carolina:  1826,  Nelson  v.  Evans,  1  Dev  9 
(charge  of  theft :  "general  opinion  and  belief" 
of  the  plaintiff's  guilt,  admitted);  1861,  l.uther 
».  Skeen,  8  Jones  L.  856  (i-eports  of  s|«-itic  nds- 
eonduct, excluded):  Ohio:  1831,  Dewltr.  Green- 
neld,  6  Oh.  226  (geneial  auauiciou  aa  to  the 
53 


'  fnff'nijrf.-  The  reception  of  such  evidence 
goes  Iwck   to  the  case  of  Leicester  i..  Walter 

nglit  to  dispute  the  damage,  under  the  general 
laaue,  being  conceded,  Mansfield.  C.  J.,  rSixiv^ 
evwlence  oT  "a  general  suspicion  of  the  plain - 
tiir. character,"  "general nimor," etc.,  "to'show 
that  he  could  receive  httle  injury,"  "provided 
the  reports  got  into  many  mei.  mouths";  fol- 
low  tamer  »  Merle,  unreported,  by  Lor.1  Ellen, 
borough,  C.  J.,  in  which  th.  damages  npon  , 
sunder  charging  insolvency  were  mitigated  by 
rumore  in  circulation  "  to  that  effect);  the  sub- 
jequent  treatment  of  the  subject  is  wefl  analyzed 
by  tave,  J  summing  up  the  cases  in  Scntt  v. 
Sampson  L.  B.  8  Q.  B.  b.  491  (1882):  "  While 
such  evidence  appears  to  have  been  admitted  by 
Lord  Ellenborough,  C.J.,  in  Earner  v.  Merle 
(not  mwted),  and  by  Cresswell,  J.,  with  the 

Richards  2  Moo.  &  Kob.  557,  and  while  ita  ad- 
missihility  was  supporteil  by  Pigot,  C  B     in 

by  Abbott,  C.  J  in  Waithman  v.  Weaver,  11 
Pnce  257  n.  and   by  Coleri.lge,  J.,  in  Nye" 

mimible  by  Hlxgerald  and  Hughes,  HE.,  in  Bell 
V.  Parke,  and  by  the  whole  Court  of  Exchequer, 
m  J,mes  ...  Stevens,  11  Price  235";  he  then 
mentions  Leicester  v.  Walter,  2  Camp.  251  as 
UH,.^,?' ;"'."■'"  i  "  '*.'=''""  "rt  J  the  only  case 
?  M  *  ^  ot  "-"'•ned  judge  i.  Anon.  „.  Moor, 
i  7  i  iT  ?•  ^?f.'  *i',"=''  f^'"^  "  reports  in  the 
iieigl,b„rh.KKl/'     The  rule  of  exclusion  aeemj 

ciw™  ,%.s^"*^m"^  ^y  *=»"  "■  Sampaon. 
C  n  i  '?^J',?'""^R"i;'--  McArthur,  S  U. 
jiJL  mS^'^""^  of  promise;  obscure); 
y«/oJawa..  1834,  Commona  r.  Waltera,  1  Port. 
9a  (charge  of  receiving  stolen  goods  ;  general 
.uspicion  in  the  neighborhood,  before  th^  Sarge 

ter    ),    1846,   Bradley  ».    Gil«on,    9  Ala.   406 

&;!!^m!"  •'*'•'■  P'»'"'"^  ""  »  hog  thief  and 
had  left  Mississippi  to  avoid  atrial  fo?  bog-steal- 
ing;  siicOi  reporU  excluded,  except  that  after 
ahowingbad  general  cliaracter,  the  Imports  might 
perha,«h«ve  been  used  to  imiicate  its  extent ; 
the  preceilmg  ca.He  thus  exnlaine.1);  Holley  v. 
Burge«.,  ,b.  730  (approving  Bradley  r.  Gib^nV; 
C<"/<'rriia:  1901,  Heam?  ...  De  Young  13o 
Cal.  357,  64  Pac  676  (mera  rumora  of  th.*'kct  i^ 
question,  excluded);  Connaticul :  1820.  Bailey 
«••  Hyde,  3  Conn.  463,  466  ("reports  in  the 
neighborhood  that  he  had  been  guluy  of  prac 
tices  Sim  lar,"  admissible  if  they  have  circulated 
so  far  as  to  have  blemished  the  plaintiff's 
character");  1822,  Tn-ativ  Browning,  fid.  ml 
414  (reports  admitted  as  affecting  the  damaKei 
by  amounting  to  "common  fame  or  tepuUtTon^! 

1 
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[Chap.  V 


if! 


This  use  of  such  rumors,  as  negativing  the  harm  done  to  the  plaintiff's 
reputation,  is  to  be  distinguished  from  two  other  uaes  of  similar  facte  arising 
chiefly  under  the  substantive  law  of  defamation,  but  also  forming  the  subject 
of  much  controversy  in  the  past:  (1)  Conduct  or  rumored  conduct  of  the 
plaintiff  offered  as  constituting  the  defendant's  grounds  for  nupteting  the 
plaintiff  of  the  offence  charged,  and  thus  indicating  the  absence  of  malice  and 
going  in  mitigation  of  damages;  the  argument  against  this  is  that  such 
matter,  so  far  as  it  amounts  to  anything  substantial,  should  be  made  to  sup- 
port a  plea  of  truth;  (2)  the  fact  that  the  defendant  did  not  originate  the 
charge,  but  merely  heard  it  from  other$.  offered  to  negative  malice  and  miti- 
gate damages ;  the  argument  against  this  : ?  that  a  wise  -  '•  -v  will  not  regard 
It  as  an  extenuation.     Both  these  subjects  belong  to  tl  of  defamation  ■ 

and,  as  the  cases  treating  them  are  not  likely  to  be  confounded  with  eviden- 
tiary rulings  upon  character  or  repute,  it  is  unnecessary  to  deal  with  them 
here.  Moreover,  the  use  of  particular  aet»  of  misconduct  to  evidence  the 
character  or  reputation  usable  under  the  principles  of  the  preceding  sections, 
though  It  involves  an  evidentiary  question,  is  governed  by  wholly  different 
considerations,  and  is  treated  post,  §§  207i  209. 

§  75.  (2)  Plaintiir.  Reputed  Bad  Character  .a  mltlnUng  Damage,  in  Other 
Aodona  (Seduotlon,  Crlm.  Con,  Indecent  AManlt,  Breach  of  Marriage  Promise 
MaUoion.  Proeeoution,  etc.).  It  is  obvious  that,  on  the  principle  so  generally 
accepted  for  an  action  of  Defamation,  the  same  element  may  be  considered 
m  mitigation  of  damages,  in  any  other  action  in  which  the  law  of  damages' 
recognizes  the  harm  to  reputation  as  one  of  the  elements  of  recovery  This 
has  always  been  conceded  for  the  action  of  seduction,  for  here  the  disRrace 
to  the  father  must  naturally  be  less  or  lacking  if  the  daughter  is  already  of 
bad  reputation  for  chastity;  her  previous  bad  reputation  may  therefore  be 
shown."    In  the  same  way,  in  a  husband's  action  for  criminal  conversation, 

1900,  San  Print,    t  P.  A^'n  ».  Schenek,  40 
C.  C.  A.  163.  98  Fed.  925  (prior  rumon  of  the 
act,  excluded);    Wijnmrin;    1860.   Haskins  v 
Lumsden,  10  Wis.  859  (mere  rumors  excluded  : 
the  existence  of  unfavorable  and  defamatory 
rumors  and  reports  [as  to  the  fact  charged]  u 
one  thing,  and  a  real  loss  of  character  and  sUnd- 
ing  in  [the]  community  nuite  another  "). 
T     .  1?,9*>  Bam  field  v.  Maasey,  1  Camp.  460. 
Lord  Ellenborough.  C.  J.  .  1814,  Do<ld  v.  Norrit 
?,    .  '*'  fj^e  judge  ;  1840,  Carpenter*.  WslL 
II  n'  -?  ?•  i°*  '•   ^"«'  MCreary  v.  Gnindy. 
39  U.  C.  Q.  B.  316,  825 ;  1830.  Drish  v.  DaVl 
enport^  2  Stew.  268.  270;  1811,  Daveniwrt  i>. 
Russell.  6  Day  145,  148  ;  1851,  Kobinson  v.  Bur- 
ton,  5  Harringt.  335,  337  ;  1874,  White  f.  Murt- 
land,  71  III.  250,  284  ;  1859,  Sliattuck  v.  Mvers, 
13  Ind.  50;  1868,  Bell  v.  Rinkfr,  29  id.  "269  • 
1884,  South  Bend  v.  Hardy.  98  id.  580  ;  1848 
Cirter*.  Cavanaugh,  1  Grene  171,  175,  srmbU  ; 
1807.    Boynton   v.    Kellogg,    3   Mass.  189  (ex- 
cluded so  far  as  the  bad  character  was  acquired 
m  consequence  of  the  seduction) ;  1876,  McKem 
V.  Calrert.  59  Mo.  242  (excluded  ;  whether  as 
negativing  an  essential  element  of  the  plaintirs 


plaintirs  guilt  of  the  act  charged,  admissible)- 
1846,  Fi.sher  r.  Patterson,  14  id.  418,  425  (gen- 
eral  reputation   of   a  different  analogous  act, 
excluded);  1855,  Van  Derveer  v.  Sutphin.  6  Oh. 
St.  293,  298  (reporU  in  general  circulation  as  to 
the  facts  charged,   excludwl) ;    Pennsylvania  i 
1833,  Smith  v.  Kuckecker,  4  Knwle  295  (charge 
of  whoring :  rumors  as  to  the  plaiiititt's  illicit 
intercourse,  exelude.l);  1836,  Long  v.  Brougher 
6  Watts  439  (re|)ortit  of  the  same  crime,  ex- 
cluded ;  quoted  »«;)ro);   SoiUh  Carolina ;  1831. 
Freeman  r.  Price.  2  Bail.  115  ("whether  he  had 
never  heard  anything  against  the  reputation  of 
the  plaintiff."  excludeil ;  distinguishing  it  from 
the  fact  that  the  plaintiff  "  was  genendly  sus- 
pected of  the  fact  charged  ";  but  the  latter  is  not 
?  uTL  '?.  ""'  """"""''y  "ted);  1833.  Anon.. 
1  Hill  S.  C.  2ol.  253  (apparently  contradictory, 
in  allowing  suspicious  facts  to  lie  shown  ;  but 
the  doctrine  of  suspicion  as  an  excuse  was  proba- 
bly m  the  court's  mind) ;  1838,  Ramlall  t-.  Hol- 
aenbake,  3  id.  177  (may  prove  suspicious  facts 
as  m  preceding  case;  also  "that  the  plaintiff 
was  generally  reported  and  suspected  to  be  guilty 
of  the  crime  imputed  to  him");  UniUdStata: 
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the  wife  8  previous  bad  reputation  may  be  .hewn  «  TT««  a  -  . 
ing  action,  the  father's  or  husband's  o.^  «„T;  ^  ""^  '"  ^^"^  P"^' 
immaterial;  but  a  distinction  Is  to  li  Z/^  I?  "'  *"  ""'='••  "PParently 
acter.  for  this,  while  norrelLSly^n'trforr  T!  7'"'  °'  ^^"- 
serre  in  mitigation,  inasmuch  as  the  loss  of  hi«  iif'  **«^«°^«°t'  ^7  well 
can  mean  little  to  a  person  of  his  behaX  th  Tk  "  d«"ghter's  virtue 
ceived  as  evidence  ot  the  act.ll  chaml; .  tI  ^' "P"'""°"  "  ''«'«  "- 
plaintiff  in  an  action  fL  WA  "/  !^^^    ?«  "Puted  character  of  the 

urement  of  damages  ;  but  ^0^17;^^  """T'^'^y  ""'"Jved  in  the  meas- 
where  in^.^:y  U^lr^^lll^Z^^^^^^^^^  Yet 

material.^  .ad  conceivably  also  the  renu^H  I«      !  ^^  *'^"""*^'  "^^  »>« 
§76.  (3)    Piintur.  hC^  U?d  ,i^t"'=^'^°'«''i»''''dthe^^^^ 

imputations  cast  on  his  re^u^H  oi!  /  }^  ^^"""^  """^  "fute  the 
ceding  sections.  »  notturd'^^^tXi^rhtU''  '"*"°^  °^  ''^^  P- 
been  atUCed  has  been  the  subj^t  ^Jtth'Sn^^T^^ir  ^'A" 

case,   vu.  bU  danirht.,-.  -.K.......    ._  ,  "i""»uu.       ine 


MM,  VB.  bM  d«nghter-«  chastity,  or  in  miti 
gation  of  damage,,  does  not  ap~ar) .  iSos 
Akerley  „.  Haines,  2  Caiues  2»2  (S/ra.  un' 
cW  e  character  of  the  daughter  WSilSi 

I85I,  Pratt  ».  Andrews,  4  N.  Y  MR  K^J 
•on,  C.  J.,  umbU  (admiMible):  188S  H«S™ 
f;  K«'"»«r.  44  pi.  462Tl858.  B^"*"^^?," 
llama,  5  Sneed  580,  682  •  1818  Ti!^ 
Clendening,  1  Head  ■28T29«*(h;/„'  ?Xr"th. 
WIS.  000,  503.  For  the  woman's  chara^toi  .. 
a  main  part  of  the  i«,ue  and  not  nmrelTis  mitl^ 
gat.ngdan.Hges,  iu  a  criminal  prc^l^oTh^ 
rptw.'^*-'"  th.  wo.Cir.'SlucLon" 

1824,  Starkie,  Evidence,  II,  305.  igli 
Davenport  .,  Kus«,ll,  6  Day  145  148-'  }fj«' 
Cros.  r.  Rutledge,  81  III.  268,  1851,  Prat?  2' 

BamBeld  p.  Ma^ey  and  Dodd  J.  Norts?  ■  182? 
Anderson  ».  Long,  10  8  «  R  fil  •!«?«'  i  •  * 
..  Ford,  6  Munf.  ?0,  it  *Aj;„"r^n'tly*  hi  wi^^-? 
or  danghters  actu<U  charticler  wodd  ,C  b! 

»  l«4''v'*I'  "*"  '^'  «  ""•  2". 
1 8JZ,  Norton  ».  Warner,  9  Conn  I?"  r«.t. 
eral   moml  character  excluded  :.U?boM;h^hU 

8?r%'obh,j;n'""'»R"^  "  *"  •«  eon"X4l 
SSsVrp,„,to       \  "•   ^"'*"''   5  Harringt.  336 
338  (repuution  here  not  adn.itted  to  show  the 
d  solute  character  of  the  father  to  mi tT«t' 
dKma™  ,n  an  action  for  se<iuction,  beca. uf  it 


Williams.  6  SneSl'wO.lM  Mtiii'tt^^'.^^^M* 
^onn     o     .^-     "°'    "■•    ™other's    reputation)- 

iir.  mfthl?^  ."''S"'-  '^  «P''t«tion  of  plain- 
tilTs  mother.   inadmuBble).    For  the  i.  of 
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if  'n^'""'"?'u''l"°"'''P*<>«h,  6  Bait.  12' 

verse,  as  affecting  her  shocked  f»I^n~        xT" 

Hi.J5*''  l"*"  "Towne,  4  Cnsh^40  •  1901 
Hiersche  e.  Scott,    —  Nebr  —     bk  v  W  iki 

te  «  «S'  *";  P'"?'^  >-  -»-'^v,  r^^n at* 

tea  in  an  action  for  ma  ciously  institutiniTnliL 

prosecution,  .g.in,t  i  m4i.^;.t^''p?.&n 
repuution  for  honesty  Xut^,  ng-s'f  V^,*! 

^r^as^eWden^ng  r^^t^^^  j/ 

/>«.»''*'•   ^"l'"*  »•  Corning,  8  N    Y 
(battery ;  excluded).  '  ' 

cooling  in;rxiy-..=^p^^Urr:ff^\^^^^^^ 
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better  rale  seenu  to  be  that  hii  repuUtion  U  aasumed  to  be  good,  and  that 
he  has  therefore  no  need  to  sustain  it  until  it  has  been  attacked.' 

§  77.  (4)  Plalntifl'a  Bad  Charaoter  aa  an  Bxonae,  or  aa  otbatwlM  la 
iMM  i  Braaoh  of  Promiaa  of  aCairiaga.  The  character  of  a  plaintiff,  re- 
puted or  actual,  may  come  into  issue,  under  the  substantive  law  and  the 
pleadings,  and  thus  becomes  material.  No  principle  of  evidence  is  involved, 
until  the  question  arises  as  to  the  mode  of  evidencing  the  character  ( vast 
§§  202-208).»  ^^  ' 

In  the  action  for  breach  of  promite  of  marriage,  to  begin  with,  the  actual 
bad  character  of  the  plaintiff  as  to  chastity  may  be  an  excuse  for  terminating 
the  contract,  and  is  therefore  material.* 

§  78.  (5)  Bam* :  Charaotor  of  Honsas  of  lU-fama  or  of  their  InmatM. 
In  prosecutions  for  keeping  a  bawdy-house  or  house  of  ill-fame,  it  is  often 
difficult  to  distinguish  whether  a  question  of  evidence  or  a  question  of  crimi- 
nal law  is  involved ;  and  much  will  depend  on  the  elements  of  the  crime  aa 
determined  by  the  wording  of  the  statute  and  by  its  judicial  construction. 

(a)  Character  of  the  Houee.  If  it  distinctly  appears  in  the  statute  that 
the  repute  of  the  house  is  the  essential  criminal  fact,  so  that  merely  to  keep 
a  house  of  that  reputation  is  the  offence,  then  the  reputation  is  a  fact  in  issue, 
and  the  reputation  may  be  shown,  irrespective  of  the  actual  character  or  use 
of  the  house.'    But  if  the  actual  character  or  use  of  the  house  is  also  or  alone 


»  Defamation:  Excluded htfore attaek :  1841, 
P»rke  V.  BlackUton,  3  Harriiigt  373,  376  (aUo- 
luttly,    because   the  defendant   U  not  allowed 
to  attack  it);  1843,  McCabe  v.  Platter,  6  Blackf. 
405;  1861.  Miles  ».  Vanhorn,  17  Ind.  349;  1887, 
Hanne.  Wilson,  28  id.  301;  1827,  Haiding  ». 
Brooks,  6  Pick.  244,  «m»fe;  1851,  Severance  v. 
Hilton,  24  N.  H.  148;  1852,  Dame  v.  Kenney, 
25  id.  324  (improper  evidence  of  rumors  is  snffi. 
cient  to  constitute  an  attack);  1893,  Blakealee 
».   Hughes,  50  Oh.  490,  34  N.  E.   798;  1893, 
Cooper  V.  Phippa,  24  Or.  357,  862,  33  Pac.  985; 
1902,  Clark   ».    North   American  Co.  203  Pa. 
846,  53  Atl.  237  (it  is  immaterial  whether  the 
impeachment  ia  made  directly  or  by  insinuation 
on  crosa-ezamination):   Admitted :  \i(i3,  R.  v. 
Waring,  6  Esp.   13,   Alvanley,  L.  C.  J.;  1813, 
OivensB.  Bradley,  3  Bibb  192,  196,  temhle;  1894, 
Stafford  v.  Journal  Asa.,  142  N.  Y.  598,  37  N.  E. 
«25  (admitted  on  the  facU);  1853,  Samnle  v. 
Wynn,  Busbee  322;    1867,  Adams  ».  U'wson, 
17  Gratt.  250,   258;  1869,  Shroyer  ».  Miller.  3 
W.  Va.   158,  161.     Seduction:  Kxeluded  before 
attack:  1808,  Bamfield  v.  Massev,  1  Camp.  460 
Ellenborough,  L.  C.  J.;  1814,   Dodd  v.  Norria,' 
S  id.  820,  same  judge  ;  1876,  Burke  ».  Scribner, 
16  N.   Br.  652  (breach  of  promise;  after  eroas- 
examinatioA  to  prior  anchastity,  the  plaintiff's 
good  character   was  admittfd);  1851,  Pratt  i» 
Andrews,  4  N.  Y.  493,  Bronson,  C.  J.,  temble 
(particular  acts  of  mimonduct  do  not  constitute 
such  an  attack);  Criminal  CmeertatioH:  1800, 
R.  B.  Francis,  3  Esp.  116,  Lord  Kenyon,  C.  J. 
(the  defendant  pleaded  the  prosecutor's  dissi- 
pated character,  etc.,  in  mitigation;  but  aa  his 
witnesses  denied  this,  the  proaecutor  wu  sot 
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allowed  to  go  into  it) ;  1861,  Pratt  v.  Andrews, 
N.  Y.  tupra.  ilalieiout  Proteeutim :  1855,  Gold- 
smith V.  Picard,  27  Ala.  142, 147, 163  (malicious 
attachment,  whereby  the  plaintiff 'a  buainesa  wai 
injured;  hia  good  reputation  as  a  merchant  ad- 
mitted) ;  Sundriet:  1813,  Oivens  r.  Bradley.  S 
Bibb  192,  195  (battery;  excluded). 

»  The  following  cases  illustrate  the  Tarietr  of 
issues:  1776,  Martyn  ».  Hind,  Cowp.  437,  441 
(the  plaintiff's  character  and  conduct  as  a  justi- 
fication for  the  defendant's  removal  of  the  plain- 
tiff, auing  for  diamisaal  from  bis  curacy);  1878, 
People  e.  (Jatea,  46  Cal.  62  (a  statute  punishing 
'I open  and  notorioua  cohabitation";  the  noto- 
riety  ia  provable  as  a  fact  in  issue).  The  use  of 
character  to  evidence  reammable  grounds  for  be- 
li^  (in  malicious  prosecution  and  the  like)  ia 
dealt  with  poet,  {{  246-258. 

»  1801,  Foulkesr.  Sellwav,  8  Eap.236;  1796, 
Woodard  v.  Bellamy,  2  Roo't  364;  1897,  Smith 
«.  Hall,  69  Conn.  651,  38  Atl.  386  (the  bad 
character  of  the  plaintiff  being  pleaded  in  de- 
fence, evidence  or  her  good  character  was  ad- 
mitted in  rebuttal);  1875,  Von  Storch  v.  Griffin, 
77  Pa.  S04.  For  the  use  of  ^rticuMr  aete'aa 
aliovring  this  character,  see  post,  |  2i,6. 

»  1846,  Caldwell  v.  State,  17  Conn.  467,  472  ; 
1873,  State  r.  Morgan,  40  id.  44  (a  statute 
punishing  the  keeping  of  a  place  "  reputed  "  to 
aell  liquors);  State  v.  Buckl-y,  ib.  246  ;  1880, 
State  ».  Thomas,  47  id.  546;  1879,  King  ». 
State,  17  Fla.  183,  190  ("ill-fame";  reputation 
admitted  both  of  the  house  and  of  the  individuals 
who  resort  to  '  1894,  State  v.  West,  46  La. 
An.  1009,  1  So.  418  (reputation  of  the 

house,  with       .;  lacta,  admitted  to  ahow  it  to 


»» «l-«0]  HOUSE  OF  TLL-FAME:   SEDUCTION.  ,  7, 

house,  .ignifie.  a  LJZlZZ/r^:ZVl^^U''i?^''''''^  "  "^^'^ 
purposes  of  prostitution  •  thn.  nno»i  .  •  !  ^^  "*  ^^  prostitutes  for 
be  the  kind  'of  pers^ "^oSg  t^  S Vb  U  ^  t^it"'  ''V.'  ''  ""^^ 
Btood  by  Courts  that  this  element  of  throHll        ,  *  "  """"^'^  "'"^e'- 

but  also  the  reputed  characte?  nf .?  '"''°^''*"' '""  """'^^y  ^be  actual 

tbeir  reputed?h;::et:?''.:re  VSi?^^^^^^^  -  -»^'«='>  - 

"'  the  precedents.    It  is  of  cours^  c^nUS  that    *^  V^"  ^'Tf  "'"'^' 
actuPl  character  to  be  the  e88ertLltl^^„!iVl       .^  ""^  """^  '^"''^  ^heir 
is  again  raised,  whether  tLZtti^ntv  J  '"  ^^^  '''^''''^''^  'i"""o'>  - 
however,  the  propriety  of  thTu^nr,.^        """^  *°  P™""  *'''«•    Since, 
under  the  H^riy  ^fe)    the  dis  i-H      ""^T'^V'  ^^^  ^^'"''  §  1^20 
consequence.'  ^'  '^"*''>«=*'°'»  ""ght  to  be  practically  of  little 

wleL\;i:rthe":reVsrurnV;^^^^^^^ """- '« — - 

the  woman.  threecasesariselTEith^^^^^^^^  action  given  to 

ttrrootg^^-r^c^rtS^'^^^^^^^^^ 

cbaracterisimlteHal.  ^t^ErS.:^;  Sr^-^rS 


M  Atl  191  (repuution  of  the  house  or  of  iti 
•mj .  18/3,  Mom.  B.  Sute,  88  Tex  60S 
J^„nr,T  f''^'''' P-T'^  "f  P"Wic  prostUution '•• 
Quiry    J,  1876,  Sylvester  v.  State.  42  i.l    ion 

(note  ear  whether  reputation  is  treat*!  „evi 
dent,al  or  in  issue).     Of  courw  the  ^  Sal  ch." 

7^1"'  ".^T- "'  ']"  '""'»  "V  •'«>  be  shown 
(where  the  terms  of  the  stitute  do  not  excl/r^v 

nae  may  be  shown  by  paHiml'-.r  in.lnr,JHt 
prostitution,  etc.,  isdi^lLd^;'  J  jw 

Ti,  I  /!,"  S'""  '  "■'■''1  conceivaole  situation. 
VIZ  that  the  house  must  be  one  of  prostitution 
both  actually  and  by  repute ;  in  this  caw  th^ 
reputation  is  in  issue  on  ?he  latter  elle^  bS? 
the  evidentiary  question  may  arise  whether  it  is 
al*.  usable  to  prove  the  former, 
is  n  J"nI!I?'  "^  •he  ensuing  cases  the  distinction 

i«?o  n  ■  •*'.  "<*''''«'■  »•  State,  S5  Ala.  821  • 
P*o  M^'-^srSr/'"'^.""'''  '27  Cal.'-33.  69 
Sfifl'.  lonn  H  !i°**  "v.  •'*"""*■  83  Conn.  285, 
V^r'H^i  "'"^f"'  ?•  '^*"P'*>  27  Colo.  89«,  si 
Pac.  695  (as  well «« that  of  the  defendant)  •  1879 
K.u^  ..  sute.  17  Fl*  183,   190  («e  citi«on 


m-l.^J^m.^^'dann^^t,"  ^.'r^"iJ.f  7^  '''  ' 
CaMoie.  119  Mas,  210:  89?'statf'-  H  "• 
dricks,  16  Mont.  194,  39  Pac  94  .^sm'-p?'"* 
jntinor.   State,    14   Mo    113  •18«n    «..*"* 

^.l^Vr^s^?'i!&t^^^:xSfr 

mitM)™w[/t'j^  If'"?  "'  '"«  "o-    w/^    S' 

excluded);  1900,  Howard  rPeo.t'  S>ln '  .'!'^ 
-  .  66  S.  W.  823  (admitted).    Con.i«„  I'ie^; 


180 


CHARACTER  IN  ISSUE. 


[Chat,  V 


and  the  on  J  question  that  can  arise  is  whether  particular  acts  of  unchastity 
are  u«,ble  (po,«.  §  206).    In  (2)  the  actual  chanMster  is  the  matter  m  i«iue 
One  question  is  whether  particular  acts  of  unchastity  are  usable  to  show  it: 
thuui  dealt  with  elsewhere  (pott.  §  206).    Another  question  is  whether 
reputation  may  be  used  to  show  the  actual  character;  this  involves  the  ex- 
ception  to  the  Hearsay  rule,  and  is  therefore  discussed  elsewhere  (post.  <  1620} 
S  80.   (7)  ••me:    Chmoter  of  an  rmployee.  m  .Aotlnc  the  Bmploy.r'e 
LtobUlty.    By  the  law  of  torts  and  agency,  an  essential  fact  in  the  liabUitv 
of  an  employer  may  be  the  employee's  character  as  an  incompetent  person 
(through  negligence,  mtemperance,  and  the  like),  and  the  employer's  W- 
edffe  of  th»  tneompeteiiee.    Thus  the  employee's  character  becomes  a  fact  in 
issue,  and  wiU  usually  be  evidenced  through  his  reputation.'    There  is  here 
no  doubt,  and  no  question  of  evidence.    But  the  employer's  knowledge  of 
this  character  ,s  aUo  a  fact  in  issue,  and  the  same  reputation  may  serve  al«) 
to  show  this  knowledge;  this  is  an  evidentiary  question  of  the  mode  of  evi- 
dencing  Knowledge  (de  It  with  post.  §  1249).     Besides  these  aspects,  how- 
ever,  there  are  also  occasional  instances  in  which  an  employee's  character 
may  m  other  ways  become  material  under  the  issues.* 

•  For   evidence   by 


•ee   pox. 


K  1608-1621  (H.«r«.y  Rufe);  for  .rideno;  b^ 
Specific  AoU  of  Negligence,   ue  poK,  |  208; 

M  1984,  1887  (Opinion  Rule).  Kor  ihe  wliSlJ 
different  queition,  whether  the  employee'*  chhti 
•cter  ni«y  be  o«d  to  argue  that  he  was  or  waa 
"""."f?!'!"",' ""'  ■  P""  occasion,  see  ante,  1 65. 
»  1896,  LoauTilla  Ins.  Co.  v.  Monarch.  »» 


Ky.  678,  86  S.  W.  663  (the  oompeteBCT  of  th« 
captain  and  crew  of  a  steamboat  lost,  as  showimr 
that  she  was  properly  manned  and  therefore  an- 
worthy);  1874,  fclegliom  ».  B.  Co.,  56  N.  Y.  44 
(that  the  calmble  employee  waa  known  to  the 
defendant  to  be  of  intemperate  habits,  admitted 
as  involving  a  culpability  of  the  defendant  which 
would  support  exemplary  damagaa). 
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Topic  I  (c„„.W,:  PUOSPKCTANT  EVIDENCE  OF  A  HUMAN  ACT 

'"^^•i££  rs.^-S  TiorZ.'"'^'^-  --  -  -- 

ACT  DONE.  •   '""'""«   OK  MOTIVE;   AS  EVIDENCE  OF  AN 

CBAPTBR    VZ. 

Sub.tOpic  B:   I'HTHCAI,  CAPACITT.  S«ILL,  0. 


I  83.  OenenI  Principle. 
4  84.  StreDKth. 
t  85.  Intoxication. 
(  86.  UrnUI  Powen. 
II  u"^'  T^huid  Knowledge. 


S^^opie  C:  Habit  os  Cd«toii. 
S  92.  General  Principle. 
I  o?'  Mi^^'l'ieoiu  Instancei. 

88.  Habit  u  a  eubatitnte  for  Ptat  Becollec- 


tion 


Sia-lopieV:  DuiOH  OK  PiAK. 
J02.  General  Principle. 

104  Slrl?'""'*'"".'  "'»*•»■'  Principle.. 

ini'  """•""""'«»  Instances.  ' 

i™-  Threnta  of  one  .hHrge,!  with  Crime 

i  J°5-  ?»'»•'=  ««»"'<-•  Thr?ati 

I  ins"  «"""■'  t'pnditional  Threat.. 

1108.  Same:  Time  of  Threat.. 

1 110  te;  \»'''r'"K  »»ay  Threat,. 

tio*n,        *"™=    D-'-n'-in.tioD,   and   Eimita. 

.-rintnTLT'"*"^  ""   •^""""♦"•l  P'««» 
(  118.  Plan,  of  Suicide  by  the  Deceaaed. 

Sub-topieE:  Emotion  ob  Motivi. 
«  117.  General  Principle. 

Motive   aUay.   Kelerant.   bat   never 


EMeiitial 
{119. 


'  Motive  "  ai  a  Fact  in  laaae. 


AN  Act  done. 
technical  skill  (or  lack  of  itra^Jhi      ^^'"^^  '"^'''^  <°'  ^^^"^  "*  't).  Ws 

laid  down,  nor  has  anyTrnvm^^tcZr^  """'"  ^''''^'^  ™^"  "^^'l  *«  ^e 
this  species  of  evidence     i,?       .^^'^^ersy  arisen  over  the  relevancy  of 

few  inlnces  hT;  ^allv  beerof '^         *'"'  '"'^  ^^"^  *"  "'^^"^-n  in  a 
aspect  of  the  e  Jence  Sh  XhT^  °"'  '^'"''''^  ^""^^  °^her  use  or 

the  rules  against    he  isT of  T^t^trT  ""  ""'  -"bounded.     Thus, 
have  sometimes  been  thoul  to  reoulrfeT?      "  '.l^'"''  ('"'^'''  §§  ''•  '^ 
as  equivalent  to  characte^  l^^iHrj;    ' '""."^  ^''''  "^'""^'^  '^''"^^''"^'i 
specific  misconduct  to  show  ^rl  L/(t  "rSr"!  !"  T "'  ^"""'^ 
conduct,  when  used  to  show  intent  U^f-  !  ^^^^j.""'^  ^'°"t">g  such  mis- 

sometimes  be  thought  to  o^rraSt^''    hTfact    f"""  ^^"''  §  ''">■  "'^^ 

tools  or  other  means.    Theal^r.?Tf       J    ,  °^  possession  of  criminal 

vc.  .._a  ■^'^^  g«°«™l  impropriety  of  u.ing  against  an  accused 
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person  either  character  or  .pecifio  misconduct  to  .how  character,  is  so  con- 
stantly in  the  mmd  of  Court,  that  they  occasionally  ignore  the  pcibilitie. 
of  evidence  from  the  present  point  of  view.  and.  by  a  ^ong  con.Wction  of 
the  purpow  of  the  evKlence.  feel  bound  to  apply  to  it  exclusionary  rules  L 
have  no  concern  with  it  This  much  must  be  kept  in  mind  Z  a  key  to 
rulings  which  are  otherwise  inexplicable  and  ought  not  to  stand  as  pL- 
rT\  ^'!'„8°"«"'  P""*='PJ«.  then,  the  existence  or  lack  of  the  phv-,ical 
capacity  skill,  or  mean,  to  do  an  act  is  admissible  as  some  evidence  of  the 
possibility  or  probability  of  the  person's  doing  or  not  doing  it :  > 

1878,  Taj/lor,  J.,  in  hgaUt  r.  Stale,  48  Wi*  847  851  4  K  W  7f» .  <•  xi   _         i. 
doubt  ..  to  th.  right  of  /pen»n  accuUd  oVcrim.  to  2;;  7^7.*  tS  J^r^n tT"  ^  "" 
.ion  he  w«  phyically  incnpable  of  oommitti„g"t    The,^  mS  bL  no  ITv,.    ,  .^'""'1.': 
of  th.^cu^^to.howth.tlw..  .t  th.  tin,.  pUit^;;".'S.."l'S  hL^^^^^^^^^ 

the  cnme.  .  In  .„ch  c«  th.  intoxication  i.  not  .hown  for  th.  purpoTof  exTZol 
».t.gat.on  of  J,.  off.„c.  ch.rg.d,  but  w  .vid.no.  tending  to  .how  that  h^J  „ot  n^°I 
h^t  .tl  '"'».«:"'""*."'!  ;*•  ««"'•"">«''«  the  offence.  Evidence  ofthU  Jn"  wouldT^v. 
bat  httl.  weight  «ga.n.t  direct  evid.nc  .howing  the  actual  prewnc  of  the  acc^Jd  at  the 
time  and  place  when  and  whert,  the  crime  wa.  bommitted;  but.  c.^a  n Iv  iTth.lb^n™ 
of  any  ,uch  dW^t  evidence,  the  accused  may  give  in  evidence  anyTa^t  which  wo,^dlre 

of  She  tTL^rf  "  """"""^  '""  "•  '"  '»'•"'  -d'dirth.  aS  ImXed 
«;  mL  n  ^J  ''""'^'"''•"  ""  'h*  thing  which  tended  to  prove  such  improbaH  itv 
walkTne  for  a Sr,^^  "  f  "?  "7  '"""""'y  dr«nke„ne«.  render,  him«lf?„7apab |e!f 
walking  for  a  limited  time,  it  u    u«t  as  competent  evidence  tending  to  show  that  he  did 

.ntru  r"'  ',•'«"'"!*•"'»  »«'  ""  ->  i"««P*We,  a.  though  he  had  l^n  .JldeJ^d 
incapable  by  paraly.i.  of  hi.  Hmb.  from  K,m.  cau«  over  which  he  had  Z^M' 

§  84  Strength.  The  physical  strength  of  a  person  may  be  of  probative 
;^h  "L^n  "  *';'  'f  r  ^^"'"''^^  "'P""^  ''^  1"''"''"'^  incapable'of  dl; 
the  u  e  of  *pect/c  feaU  or  other  instance,  of  strength  may  be  prober  (post, 
§220) ;  a  precedent  admitting  such  evidence  will  usually  be  a  precedent  on 
the  present  subject  also.  ^  ^^^^^ut,  va 

§  85.  Intoxication.  A  condition  of  intoxication  by  alcoholic  liquor,  as  in- 
vo  vmg  a  peculiar  condition  of  the  body  and  faculties,  may  be  of  probative 
value  as  showing  that  the  person  could  or  could  not  do  the  act  in  question  • 


The  contrary  broeii  statement  in  Co«telo  v. 
Crowell,  139  Maaa.  691,  2  N.  E.  698  {18851  ia 
nni|iiestioimbly  unsound,  and  ia  neaatived  bv 
every  diiy'a  trials.  ' 

»  1792,  Goodtitle  v.  Braham,  4  T.    R  498 
(pliysical  uialiility  from  old  age  of  a  testator  to 
wnte  as  long  a  document  as  the  alleged  will 
adn.itted) ;   1838.  Ellis  •,.  Short,  21  Pick.  142 
(tiodily  strength  of  a  (wrsiin  arrested,  la  in.licat- 
ing  the  stnipKles  made  and  therefore  the  force 
necessary  todetain  hini,  admitted) ;  1895,  Thiede 
^■^'fl''  "   trt*''  241,  39  I'ac.  837,  139  U.  S 
eiO,  16  Sun.  62  (that  the  defendant  was  a  power, 
ful  man  admitted,  the  death-wound  having  been 
eansed  by  a  blow  reqiiiriug  strength);    1897, 
Sute  V.  Gushing.  17  Vaah!  644,  60  IV.  612 
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(physical  strength ;  notice  necessary  where  the 
i  ,.„',"  •t.T"«t'>  "^  ""t  otherwise  material). 

638,  42  N.  E.  22/  (admitting  intoxication  at  tlio 
time  of  plaintira  injury,  to  show  proliable  con- 
tnoutory  negligence)  ;  1872,  SUte  v.  Home, 
»  lk.an.  128  (admitting  intoxication  at  the 
time  of  a  homicide,  as  showing  incapacity  to 
at^ck,  etc.);  1883,  Com.  v.  Ryan,  134  Mass. 
^^  (confirmed  h.ibits  of  drunkenness  and  d... 
bauchen^  as  likely  to  cause  death,  p<lmitte.l)  • 
1843,  Ciinimings  v.  Nichols,  13  N.  H.  429 
n  arker,  C.  J.  :  "  If  intemperance  tends  to  nro- 
diice  irntahility  of  the  nervous  system,  weaken 
the  muscular  action,  and  impair  the  mental 
faculties— all  which  is  controverted  by  few  at 
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If  S3-1I9] 

gu.»hed  from  an  intoxicated  condi don  J^fi*'  •."  "°\''''^''-^»  *"  ^  d»^n- 
different  principla  (;«,,<.  §  96).  '      *  '"  ''"'^«°'"«1  "«  rest,  often  on  a 

lectual  /.cuhie,  may  have  pr'obaS^'t;,::  !o"'h  ""."'  "'•'  "«"'"'  ^  -'el. 
not  done  which  required  a  certain  IZ,.  T  *''"*  -"  "«''  «««  "r  Mn, 

commonest  use  of  ?his  sort  oT  viLTeT  n'cor"'^  "'  ""•^''  "»""'->••  ^l" 
ence  .n  executing  a  will ;  for  the  menL  cL  M  '""•'  "'''  ""''""  '»«"- 
a  given  occasion  the  testator  succuS  o  th«  «'""^  '"''"'''•'  *''^''''«'-  °" 
ever,  be  other  situations  where  sS"/  .  ^  '"""ence.  There  mav.  how- 
uruiue  influence,  the  usual  eS^VSior"''  J'  f'^^^"^'  ^"  --"f 
sequent  mental  condition  may  be  usTd  to  1  "  ^''^t''"  »  Previous  or  sub- 
question  (poa,  §  230).  ^       "'"'' '°  "'•"^  t''^  «=°ndition  at  the  time  in 

§  87.  auu,  Teolmlo.1  Knowl,d„  Tho 
8k.ll.  dexterity,  or  knowledge,  may  n'ofoiohr"'"?"  °'  ''"'^'^  "^  ^  ^P^eial 
doing  or  not  doing  of  an  acf  ^qu^^g  l^vlSlT""  T ^''''''  '^'  P-^«W« 
of  daily  instances  in  trials,  uses  that  have  o«l>^/  knowledge.  Of  the  scores 
of  knowledge  of  poi,on»  or  the  1  ke  1  skm  n  •?:"•'•"«"  "^  <='^'*=«y  "'oso 
exp^nence  in  rf.^..,  ^,,  ,,,  otlrlSairut'S  a^  ST?"^'  ""'^ 

•h-.w  th.t  the  labor  .nd  iS^iZj  ^f  ^k""'"'1^  '" 
l«rty',  intoxication   irnLl  J    .•'f''*:*^  '  ""e 

-' hou»  f„. /aan'eteax' 


.how  prob,b  ;  oonwh"^"""'  '"''?.  •J">i»ibl'    - 
(that  .  ,.r»„";h„  i.^.Tf""/?'  ».« 8.  W. 


tl.a  will  in  onlion   hJ     *°'?  '°  ''"''  ^<"8«1 

«»'!  aA,t  his  mo,^f  T  '"  ^  "";*''■ '"»  mind 
hin.  capable  rf«^,!!;i™''";  thus  rendering 
nor«,«l™ute  L'^T.M '  ""  «"'""  "'"cl'  in  5 
..ln.i«ihle  .0  show  '^l^l""  V""-?!";  held, 
"iWlitv.  but  not  to  ^h„-'  ""^J"''  '™"'l'»n- 

^Vis.  647  6M /7,l:  .  ■  '"'^"''  "•  State,  43 
»i".low';;„'!Vn.TSn4-  cutting  .  hole  in  . 

out  Jlsturhing  otlier^l ''""''  !"  *  ""■*  "-'th- 
that  the  defen'd.mwaf^tl^  •;•"''■"'■"'  ."*"•'«"» 
to  l>e  incanable  nf  fh^^  .  i,-    ''"'*  «>  drunk  a« 

quired  ^rSotltlon  t^^'  -'«»'•  «"-  - 

»84  (train.w^kblf' "tk    ''j  ^'"'  ""  N-  W. 
•tition  or  belirf  of  rfhn  H  f     l^Tw  "  ">«  ""Per. 

he  attempt  oVtl"^.-^™-''":^  """  '"'^'""f 
milted):  1847  K-.,,(r„      '   ^  "''^  succeed, "  ad- 

(acio^'on  a  lo.t  fe",:i'-  ^""'  '^  P«-  «*•  =^30 
.„.,.•._...      ?  'oy  hond;  plea,  payment  in  full 


.'mui^.mSn.rr/t'''  '"**"«"  "^  «  -" 
••vide«,.e  oVhia  «nc«V  h  ',".f"l'l»'t  it,  ie.,Dired 
•nd  extrava^aLrin   L^''"*:;  """«'"•"»«•>«.. 

which  the  d^'n:ran't''wL"'rt?"";,;'?,"""'y  <" 

*  I  "81,    Donellan'n  tJ.i     i™    -';    '• 
poisoning    in    ha     bra  ""'•.'":?«•   '"■''"'"  hy 
defendant  »«"   a  vo  um7fc  '""^  .'"'"«  "^  the 
•t  «  single  place'  It  thU  .  ^''"'fu  *'"'  '"fc'"  ^'ut 

^i«>nL,iS;l':.u;'-^  t  •;'^^^^ 

•on  «f.  Jloselv  >;  f  *  n  V^I  ,  ,''  '°33,  Thomn. 
hv  ehlor^le -f  Lla  ^rid*^'  («"-'?«<'"  "f  «  bi'll 
•fleged  alt.rer^aa'a"  !""  **•'".*"'  *''»»  »'"' 
"it|  that  .IZtan'e)  *        """^   "..juainted 

Mo.  890  faki  1  in  it-r.  .^  "■  ^I-'-nyV  Kxr.  29 
.dmit.edi";hlrfo™'ry)"'«  •"""*«■"*"«.    -ol 

tion  ind''ex'!..rience'*[.r'r  J''^'''"'™^  f-'"^- 
thorshinof  J„"Z™t"^eci.^r^'"'''«  "'"  »"• 

565  (the  dmughtamln  if 'a"^^  ^W, ,  i,?' ,'',  ■'^- 
his  experience  and  ch,,.  .       '  "'tt-sted  it; 

*te..  Xi.te^Ttoatw  thu  hV'i"™  'f'  J""'«" 
that  the  will  ^„,p;;:ri7/„''«Joud  »ee  to  it 
anci-with  eml  lunni '  J,  •  f'r'^?tert,    the  conip  . 

tntor-a  experience  »,„1  .!.l:V  ?2  ^"-  .815    (tos- 

Ail  Vkht^J  ^  .t     ^  t 


163  ■     ^^'  """  ''^^  ('ofgwyof  •  wUl;  thi 


•  ••  WnrsICAL  CAPACITY,  TO  EVIDENCE  AN  ACT.     [Ca*P.  VI 

evidential  fact  U  not  to  be  diatinguUhed  from  chamcter  on  the  one  hand  - 

h":  '';:7mtr'''' "''  '"^' « ''^-"'^ '""  '"'^^  -  ^"«  «'"•' 

How  the  skill  or  knowledge  ia  to  be  evidenced  ia  another  qucation.  Whether 
.k.li  ,„  un.l«t.on  of  handwriting  may  U  evidence.*  by  paliculur  nsUnc"" 
.mooted  aubject  (po,t.  §  221).  Mere  knowledge,  aa  diaSngui.hed  fron^.k  " 
nvolve.  a.m.lar  controveraiea  (poU.  ^  269.  266).  eapecially  in  regard  o  pi  I 
ticulnr  inatancea  of  forgery  and  the  like  (jH>»f,  §  SOOV  ^ 

§  88.  M.W*  Toola.  Apparatua.  The  previous  posseasion  or  lack  of  anecial 
mea..,.  tools,  apparatus,  and  the  like,  may  be  of  proUtive  value  to  ahrtl^ 
domg  or  not  doing  of  an  act  requiring  auch  mean..'  Here  however  tie 
ne«at.ve  fact  is  the  one  which  usually  supports  this  ..^umenT-  aTtle  in  le 

or  knife  -will  usually  be  its  indication  of  a  design  or  plan  to  use  it  for  the 
act  in  question  (poit,  §§  237,  304 )i  P       i    use  «  tor  the 

§  89.  Poaaeaalon  or  Lack  of  Moaer  -  aftotOx  th.  Prob.blUty  of  a  Lo« 
».y«..t  or  u..  Uk..  A  man  destitute  of  property  or  credit  cannot  uT^ 
lar«e  sum  of  money;  his  lack  of  the  capacity  to  make  such  a  loan  i  of  .„m! 
probative  value  to  show  that  he  did  not  make  it  " 

ii  should  indorse  OTer  luoh  a  note  to  you  ?  "  ^  '*'*"'  *•  ""'  ''«• 

1S«0,  />,>„<,  C.  B.,  in  i)o»/mj  y.  DoH^i„y,  u  h.  C.  L.  238  280   044.  .. ,.  .      . 
he  constant  practice  of  judge,  to  receive  such  evidence  m-'o^V  ti..*       ^ 

in  sue).  circum.UncM  that  be  could  not  ha.  b^nrZlZt'  '  ' '  ^  ."  '  ^"^^  '"" 

pay  the  monoy  in  auction.  .        IH.  lid  th^  LT        .".f"?"""'  *''»'  •""  ''"'  "°» 

«h,ch  a  pa-ty  .„.y  not  be  .„,H«d  by  unVtad"  .Sic:;Xocrb,'"hii'"X:;;" 


.r  T  """"""'pO  •»''  I'temry  culture  «nd  11716 
cf  I  10  testator."  ofl!.t,.a  to  .how  .  certain  /ill 
not  to  fmve  l».,.n  written  by  him;  not  decide.!) 
C««<r,;  1901,  Thro,k.,.orton  .,.  Holt,  180  U  8 

e;^t,.'  ;h"''iT*«  '""•'  *;'  "  •''"'«--l'lv"<.'.te  Oen. 
erai  ..I  the  II.  8.;  opinion  as  to  its  genuinenMa 
by  .i  «rit.ie,j.  familiar  with  hi.  .tyle  of  compo-i- 
tinn,  that  the  p.ii porting  will  wa,  nott'enuinely 
hi»,exHii.lnl;  uiiMinKl;  no  authority  cited). 

1.92.  R.  V.  I,«ml»".  Penke  N.  P.  141 
for-cry  of.  bank-note  by  tracing  with  a  can.el- 
IWM  nencU;  the  poswssion  of  drawinga  in  ink  of 
'1,  ,?'?'  ,""  *  'w"'<-""te  adniittcl);  1808.  B 
IJI:  ]•  *  '■"'."'I'-  p*  (uttering  a  forged  bank. 
?«m'  '.■'"":"™  ?/  "ppropriate  tool,,  S.Imitte.1): 
183y,  Onffits  V.  Payne,  11  A.  &  E.  131  (plea  of 
lorg.  ly  to  an  action  against  thea.ceptorof  a  bill: 
cv„  once  was  rejecte.1  that  the  plaintiff  had  K-en 
in  IK.»se.ss,„n  of  a  mass  of  bills  among  which 
were  three  with  the  defendanfs  forj;e,f  accept- 
•nee,  and  that  these  had  been  circulated;  this  i. 
unsound);  1895.  Thoma.  t>.  Sute,  107  AK  13 


18  So.  229  (prorioii.  possewion  of  .  jim  which 
wa.  uMd  to  jaturate  with  oil  the  plie  set  ou 
fire  .dm>,te,l),  1874,  People  ,.  li,I„herton,  4? 
»„■  „  7  'I ;■"«•«""'',<''  »  material  which  would 
ren.ove  ink  from  checks  simihu-  to  the  one  alleged 

o  have  l«.en  alterod  l.y  defendant,  admitted); 
1870.  Com.  r.  Clioate.  105  Mas..  4.11  (aiwu- 
the  prior  iK«session  of  a  iwcnliar  kind  of  np,,«-' 
ratus  adapted  for  setting  tl-  (ire  in  question,' a. 
showing  "the  remiisite  skill,  materials,  tn„l, 
and  op|«rtnnitv,''  admitted);   1S89,   Miller  v. 

fi  l\i°-i  V*  i^-  ^.-  '""•  23  N-  K.  462  (to  sl„»v 
that  the  defendant  had  the  means  of  i)reventin!, 
an  accident  cause<l  by  the  giving  way  of  a  stick 
of  wood  used  as  the  toggle  for  a  rope,  the  f.ict 
was  admitted  that  thereafter  a  capstan  l«r  near 
by  wasusedandstottl  the  strain);  1895.  Nicholas 
f.  Com..  91  Va  741,  21  S.  K.  864  (tidmitting 
the  possession  of  an  auger  fitting  a  hole  in  the 
bottom  of  a  boat  which  the  defendant  wa« 
charged  with  unking). 
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POSSESSION  OF  MOXEY. 


MO 


there  aru  li^^u  to    hru^of  trLdel"  "\  ^T^T ''     ^' "  I^"'^'"  »''«» 
case  will  .uggest  then,Tnd  „o  U '^7 '    1'  '*"'  circum.tanc,.,  of  ench 

for  them    [«rtiite»    out  of  hi>  «.»    »,!.       1^' 


in  circonnUncM  to    par  "I  •    isnx    i„   u    " 

».  Scott  DUi.r  17'.  ii-i   «.     ■'  'M*.  Atwood 

by  ..IrarotUt ;  th.  limit«l  b«,in.«.  of  the  d™/ 
«i.t.  coimdewl.  M  nuking  it  nnlilcelT)  •  iSf 

Wifcnn  r.  ri,„ner.  SI  ij.  25,.  2«8     1880    Pot 
tins  e>.  Peon  ..  82  N.  V   Mo  iia  /i."  i.     ;•  '^"° 


■  ■  .^...1.  ,  iiiinpr,  ai  ij.  Z5j    268  •  ISSO    P,.n       i.  _     .        ■"  "'«"'  "»v»   Ittme   traiiMU'tion.  i. 


.8iri;H.pr,TLi;;;rirk°'2« 


inittr.l    f.  J  .1    .  "  "'»  •'•""i»  ""»    ml- 

^For  U^  of  „.o,.ey  .,  a  „,««>,/„  „,„„,  ^ 

that  it  1.  oom|.etei.t  to  the  defendant  to  ffive  hw' 
denc-e  of  the  pecuniary  inability  of  he  SaYntiff 
•nd  thu.  ra,«  «„  i«u. entirely  collat.r.Pwh.; 
legitunat.  inference  in  luch  caw  tan  h.  ,i       ' 


of  a  clerk  J  to  .ho»  that  tlie  ch^  dU  not Tr 
them  for  himaeir  ..i.i ._    *    ."*  f""  ""J' 


--  _  -••  ■- I  I"  »iio>r  mat  tne  c  eric  did  t 
them  for  him«.|f,  erid.nc.  w„  r^.w^  «,  hf. 

«2    ne,.uniarv  InaWll,.  .'""?''_ 'T.  ""•«1. 


"""' •  '""i.  aiauner  e.  Younif,  89id   4S«   i«i       CT »""K"ier  were  more    I  fce  v   to    hiv. 


•.■„i-       •"'•,»■*•«  (ile.endanta  high   financial 


to  li,   „-^  v'  .1  '  °r""*""  to  deliver  Ion     the  li«r..  7„  „f  .i     •  V  ™'  "  """"  »«    «ft  to 


..alleged  lender',  u'k 'of  L«nr.,fd  th    w! 
d.»tnK.p.     C„«..^  but  nn^u,., :  ,»02.  l-eopl. 


cases)  •isirii'n'.'i'^''  "W«'«  in  lom* 

g.:^ii;^h^.4"^^L(^%/'K 

fch!;az!!'L':t:^!.l^^'|;: 

tht 

lOIr^Wa^F/nS'-'^^r^wlin,. 

Will  open  a  wMe'idlf.    or't'h.".,,^ '.,' f  ti!,'!' 
I  nqueationably  it  will ;  but  i?  i  ,   t  bo  Vft",o 


irid;   ,?  ™«  of  «  „,erch,ntin   e,tens"ve 

that  thirty  ,ean,  ago  he  acted  as  a  Urte'       „ 


--  c"i-  ^oiura,  uui  nnaouml:  1902  I'eonl.  „>T  .  .  '  -  "  '  "«"  '"-  «'''™  as  a  iiorter  in 
t.  Lap.que,  136  Cal.  503.  69  Pak  228  3  ^  I  ^^  '"'^*""'  ''"  "^'^'^'y  '»  pav  i  debt  or 
(forwry  of  a  note  in  IV»  iame  •  M  •,  ,I<.„T.„     T/Jx*  *>",.»  J""  l*fore  th,  trial  ■)      IrclJ. 

Jt^J;  ^^eSt;<r  d^S^^'^^i:  ^2^'SSS'''^--"«"'^ 

teTVaSS    -e^-^^,  .o^^.^ho^w     L^ro're.S4'  """  "'--^"^-^  -ntS 
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il 


I "  HmiT.  TO  EVIDtWS  AX  *CI.  [c,„.  VI 

lb"  Biut  be  JiMiiirii.l»d  Iran  th.  pnml  ,«„Uo»  ho.  („  .u.-. 

.bo..d  Js.i^'„  Sltr/st  rs.T^'"?'"  f-'j 

SulhtopieC:  Habit  cb  Ccstom 

subject  of  the  habft  or  cu«ol  the„  CL "7^:^    f'  '"*:''^'  "  *"' 
ence  and  reasoning  make  it  clew  enou^"  *•    ^'"^  ^'^ «  "'r*"" 

aiiomatio  th.t  a  ««,  i.  likely  to  do  or  ^t  to  do  ."hiSr  'of^^^  u  """^  **"  *^  »« 

dene,  of  a  bookk^ep^,.,  c^^^^Vu  J"  V.,  !Lir\  '  *•  ^^  ^'^  <-"»"«»«  -'i- 
ing  that  it  WM  donVin  thi.  iwUn!^),!  ft  T.  '  SI  '  ?'^,'°  '"^  *•"•'•  "  '"*'«»• 
cit«l.  whether  he  wa.  able  to  do  mo«^^.a  t<^  ve^/^hU  f  "*"'  r**"  ""  ""»'°"«''« 
custom,  Th«..  thing,  being  proved  «rD™»irnHo^  '"tne.  and  piow  hi.  invari.ble 
cour.,  of  b„.i„e„  wa.  p„„fed  in  thi^  ^.Er'in"'"^''"'™'"."'*'  "«  "-»• 
govern  himself  by  the  rule,  of  rieht  re^J^  !1T  ""*•"",  ^''T  <>■>•  i»  piwmm.-d  to 
hi.  engagement  and  duty.  .  wLne^'it  is  P.tl?,"!"*'?  ""'  »*  '«l""»  '"■•»'••"  oJ 
comitant  of  another,  th.  Utter  being  p^vU'  he  fori  "^n'';^  °"'  ~*  "  '^«  •"»»'  «»"- 
~!cord  with  th,  experience  of  common  wl  lb  .Zl.Th  ^  ^'""'""^  =  ^°'  ♦''^'  »  '" 
fact  from  the  existence  of  another."  "^'^  ""  P'**^  °'  -certaining  one 

186S.     Atwfwwl    «    Q,*.»A*     AA    w  


187«,    Higgini  p.   Andrews,  121    Mass. 


*  1868     Atwood    V.  Scott,    90   Mass    17:     )t"i. 

form  to  raise  .  preianiption  that  on.  who  hi.  •  i«-«    u-     • 

t^e  .«.  or  p.yn.g  .  debt  wiU  «,t„.liy  iV  ^;«./w.y„T??;„.nT^^^^^^ 


If  «»-Il»] 


OKNERAL  IJJNCIPU. 


of  .  given  i«.tnncc..     ill  b  the  uH.W  .ff    °*  ^,  'r/'*"*  '''"  '«•'"'"'»<=• 

«ive«  m.Unce  ,„„«thin«  that  ^.t  '^J^SlJ'h^ab?'  '"  ""  ^''^  '"  « 
ho  rujocled.  hecauw  it  way  not  in  tZth^/    m  "  "'  *=""*""  •''""W 

J.ruUhl«  that  it  w..uld  b.  carrill "  ur  n  *""'■■""•'  '''""•""'^  ^  """ke  it 

Whethe,  or  uot  »ucU,umZ'll^^^^^^^  *"  '"'-'  »"»»"«'-• 

cireum.unc«.  of  each  «,.«         "'«»'""y  ««»U  mu.t  depend  largely  ou  the 

There  ar«  two  other  difficult i...  »>..•      •     • 
both  of  them,  however  EiVj^.  IT  "^  """''''^'"'  *'"*  "<=»»  «vidc.ce. 
We.  of  habit  ia  .ouiet  „  J^i  "«  d^l      Tr  "'  ^''^•""^•-    <!>  '^•»'« 
for  example,  where  a  ueJ?„e.  rhati  ^  *"'?        ""  *'"*'  "'  ^*<"«<"-.- 

the  latter  aspect,  it  m?^  cli  ^    "  "''T*''  ""*  "  '»  »  interpreted  in 

u«.  of  a  port?.  chSrtdU  .^^^UTC '  .^.  t  ""'•  "«'^""^  ^'^ 
vaucy  of «  Habit  or  Custom  the  v^t  nTi/  '     ^'  ,  ^^^  .A^'O'-iua  the  rele- 

uujr^halling  variou.  eviden^iarLCce.  .^^  tK  ^  ^™  '"^  """"  '^ 
habit  CT  cstoin;  this  nueation  _  W 7        v         „  ?  "'  *°  *"'««>nce  to  a 

'  Trtzir '  •^'"  •' "-'■•"Tm's^.  s-tT  •'  '■•*-  - "  "" 

.**>•  •    17»«,  Lucu  ».  Vo»n.lH.Al    t    «...         ...  '  f     •         *u 


8„* /?**••■  '^"'  ^"■■"  "•  Noro.lli.ikl.  1  E«i 

Bir^h,  SC.U.P.  JO(.S.i.i„  tl^'uiteie'; 
for  monfivs  not  tomed  avJi  .„  i *  '"""^•'"'f 

Alii   Ml  I  >Ti..L,'        {•   ,*^l"''n<«'  »•  State,  58 

membenof  the  r.niilv  nr.  .,7.  ..  .^*' 

H«rt«  I  r    Mutereon,  132  i,l.  275    31  So  61 S 
(.lefendanf.  ci..to,n  to  employ  hi,  cl-rk.  '  i  ,lt 
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jrom  him  in  gnnilnff  ind  not  by  buixInrY  ..I. 
State,  100  id.  «59    oq  g    i.    .'.i,  ,,    ,V    , '"  "^^ 

SWISS'S  «-i.iiii; 
,b„ieL%r.dS.iir«iV-^^^^^^ 

!^tiagtiv^Vn:i:,"„ir.V7rSii:;a 

M  arliwred  .t  D.;  previous  habit  of  the  imrtieM 
M  to  delivering  ^ood^  admitted);  1888 'aii^ 
dan  ».  OiiRgerty.  74  id.  693,  39  N    W    lor  /  hi 

a'"  nr"of^Ve  ^ffl  "'^"'■r'^""'-'^''-'^ 'y 

«  -uaiom  or  the  office  to  destroy  all  such  n<in.4 
altar  «x  months);  Aa»..-  189»;  MlsI^Sri 'p.T 
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HABIT,   TO  EVIDEXCE  AX  ACT. 


[Chap.  VI 


may  U  noted  here,  however,  that  the  rrohihitinno  ^#  ♦) 

testimony  to  usaee  or  custom  (  »L  8  i oTix       ?      '  *''*'  "'"'"'"  '^'^  "bo"' 

concerning  usage^VL  §    2^0^^!    ar?'"':'.''  ''  the  ;,ar<,/ .n^,  ^,, 

.aicate  the  p...,  -^^r  ^e^^  ^  ^i  J  ^^Jr^SL^ 

receijrt  for  rice  was  Riven  by  a  miller :  hi,  Iml.it 

retiiitu  by  a  ra,lroa(l  cominny  :   its  habit  tr. 
we,Kh  and  .„ark  go«l.  «he,.'recei;e.  iaS  e. 

S.  h.  bSd  (whether  a  pron.iw  was  to  ,«y  the 
no  memory  an  to  tlie  m».,.i(i..  .  .  •  ""■'"-"".'"'u 


Oo.  r.  M.iflatt,  60  Kan.  113  55  p«~  sty  it 

^reful  e.„to,n'  of  deeeaJd'rapp^-oh    .rr^uf 
JiciiuricKH,   o    (f.    A  J.    421     4'>7     j^'i  #..,1.  4i 
a  conveyance  had  been  execnt"c^  ."  „  utly'^r' 
co„d, Uonally.  and  whether   it    had  been  L"f 

S^Lltn'""""*'  *^"""'  thehabUof^he 
••^T  .i  •  !',  '"••'K'»t™<e,  to  nslc  crantofa 
mhetlier  they  wished  an  absolute  or  «  condtoHml 
conveyance,  and  to  n.a,l  over  doenmiuu  to  he 
grantor  l^fore  execution,  excluded) '  A"".  18»9 
Tuiika  0.  V,ncent,  —  Kv.  —  si  s    w    «w  /' 

]iA;i;''Tdr  is^'r- "'.'•-"•'J  toahowhisti ": 

i';  •*<".    Perlstein    e,    RxiireM  (\.      1-7 

.fr- ,•"";  a?."-  E.   1«4  (l-reSd  roui;,'fo 
delendants  dnvers,  adn.ittld  to  show  th^tl" 
pifxence  of  one  driver  at  a  certain  place  waa  n  t 
'"     .';;. ™"J»«  of  duty,;  inch.:  18^7   H."„^l^ 
r.  I  .  l.ngsley,  37  Micl,.  109  (to  show  ,."  tH 

ftt  .fT'""*  '"  «".  ""  "  l''"""  o"  S»n.lay  the 
fact  that  he  was  a  strict  observer  of  the  Sabla  h 
«ra.H  n.j,.c,,..!,;  .1/,,  ..  igea,  Goo,lfellow's  Exr'rt 
Weexaii,  ,)2  Mo.  280  2SI  9'ii  /.i.o.  »'^»rsi. 
.l.e  cu.,to,„  f,r  ,««tle,*,'^oVJo,  e  ,^,,r,i"l„' 
fo.-   cattlp    excluded);    AW...-    issl -^VTcol 

S7    .V   W      ,49  (,„ju,y   f,.„,„  a  ,,ile  of  ashes 
hah,  „al  de{.,s,t  of  ashes  at  that  I-'lace.  ad,ui    ed 

N.  W.  123,  ,r,nbU  (that  "he  „;ver  n.s^^l  profai. 
UiiKUage,"  admissible,  to  show  nouulXT 
particular  occasion)  ;  \\°  /}         877     H  M     " 
Brown    fiS  V    H    oi/-  '  '»//,    Hall    n. 

Drown,  oa  A.  H.  93(,njuryat  a  highway  block 

,l.r„  "y  »*"">.;  to  Jisprove  the  blockade  evi-      isoi    it..  1  w" — '"■^'  curroimratin.rj. 

dence  was  admitted  of  a  practice  of  m«n».Wn,;  1  v  '  5^"'''"'  "•  M'>»tKon.ery,  8  L.a  5K1  uZi 
tn.n.s  so  as  not.to  obstruct'tl  hTRhlv)?  1^7*  168^'  3i7  W  1"^,  t^'-'S™"^  ^  «  Co.,  89' -^x: 
State  1-   Shaw,  ib.  73  (c  course  of  liquor-iiile,  in      i™ii       ■      )^  •-  **  '""'  "l'""'"  »f  brakemc,  i,-,, 

:rt— ^.---exist,nceofa..y-       g^y-^-^^^ 


entry,  a.imitte.!  to  show  uo  receint  of  !  ,1  ,^      , 
ae,K.sit.  as  corrplK.ra.i„«  thl'diil-ct    es,  m",  T' 

note  1,^  n,aker  af.er'int.feL"/:'c':M  r'the 
makers  wntn.R,  showiiiga  practi  e  i,"  c  n,",,?^ 

m.  jJ4,  41  At.  ,31  (delendanf»  iirinted  luini  of 

VerK»7,i.a?^';ed^lailE.::„^™^;;.« 
11  collecting,  n,Im,tted  to  evi.lence  the  p  y  ,  t 
?S8I  •^^l','"^">'^'"^"''>'t.nr..  corrolJra\     „'! 


1^  ft.ke,   30' N  V.  36»''(ha-b,^-„f'e\^%    "»».- 
»nk«tand,  not  admitted  to  show  that  it  was  !n 
i"  j"»«'Jf'»2  »n  «  certain  dav);  5?.  C  ,  ,860 
Adie  .-.  DeBos«t,  8  Jone.  L.  240  (whether  a 
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«iven„in»t,uc,i.,ns';;;:';;';;^.a,:i;;;i;:,:^ 

as  corroWamv);  1901,  Scott  r.' Bailev.     " 
49    50  Atl.  557  (,s,ne  of  layment  ■  .lei.  n,    „  'l 
I.ab,t  to  pay  the  plaintiif   H,Lnali;,  e      '        )' 
tor  otiier  examples,  which  invoivo  f     use  .  f 

^.icjdarin.Unee.«LU,^,^:--; 
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«r«es  ,n  the  attempt  to  iJence  ti.i  "  J;  i  "'""^  '^""^^  ''*='■'-■•  '"'^vover, 
repetiti„n  of  the  transact!  .u  (/..J  §  in;'; '-  /'^  Particular  instances  of  the 

matic  oi.eration^^heao^>v«,'"frfrZrj"  ■'^'l''  ^'"','^  '"^^'"'^^  "'"'  "vste- 
be  evidence  of  the  due  delive  y  to  the  ad  "''"  7  ^''''  '"""  ^""-'-'  to 
that  purpose  in  the  custody  of 'l  e  aJthoriti^r T.     "'"I-  """'''^  ^''"^-'^  ^- 


tl.oiity  to  do  "o^,  *  iL  "^   i'  ''    '.""'^'  ''*J  »"• 

f.»m  the  ,.r  n'3  to  h  i  :;  '°."  '""'  ''"•'"^""n 
on  tl,U  ,J.t".„ar  ^,„^?"«r"'  !""  to  w„rm„t 
1-ffilly  ineinrtiv  )  TlS  tf  "piu  1  '"^"'^r«f»™ 
Conn.  ir,4,  33  All  M8 /."ti.     •      "•.''"•«'».  66 

»We  that  the  |.  .  u  f "  f.!i  '"""  "'".r''- 
materials  fiirni,  Ij  „ „   ,;        "='""•«"•«  a"  the 

BridKe,«,  ,  o  tl?e  ..?.,?"  ."^  ""T  '"■"»«''  i" 
f..r  who,,,  r-1.  mbt.«l  Zr';  •  "^  ""•M'"'"^^'I'aI 
d-^mnd  that    le  ha  I  „  :,r  •.  "■  "'"'"'  "  *"'  >"' 

to  fur„iah  Ike  ..'.tr^^s  fo^'T/"  ''^■''  '"^■™''^' 
five  other  houses  iilRt  i  ?  e«"ttructio„  of 

when  he  riallv  gaveTreSit  il  PI  "l  ''"''?'''""' 
with  hin,  as  thf."]""';"/  ""'';•  ""J  -I'-Hlt 

1  irou,nst«nce8    01,7  .„■  7^  n»a  under  the  same 

ohange  of  rm'.'M.Tel  ^  e'^LtT"''"'-  » 
quiiv  as  to  whether  «i...l.»  i  "'*'*»"'  to  an  in- 
l«OMJa,niIt^'^:ij:r;V     -«;--ad«;,; 

-■ify  what  r,'7 /f  ?he'"r'i;:i„"rh  "'["T'L'" 
■>'  tho  habit  of  selling  tt  .llin'tiffs'  .  ""'^  '^" 

.t..n^h''of'the'"vIC"^  '=°"^^''*"'-  «'"'  'h" 
.u.n|.Uon  (,,^  «  m  1  Ih""?  .T""'-'''  '»  •  re- 
citations d«T,ot  attJL  ^*  (""""'"K  li»t  of 
cause  the   Wi«  ™,  f!!'"'"  *,"  l*  complete,  be. 

mutter  Jf^Luuut^ll'rS.''^-"""','?  "'"  'he 
uu»wuuve  iaw  mentioned  in  note  8, 


'■"/™.-  l-95,Sa„„dersonr.  JudL',.  •>„    ,.,    .„„ 

(notue  to  an  iiidrm „.         '^  ■■  "•  ■''•  •'"9 

ias  not  rrovej'  "r  ,i  ?"f  "'r""""»  "'^'«  "it 
letter  whidiwas  a,t  f,  'f!"'"''""  '■'■"'•"••"'  tt'« 
tl'ut  "the  S„';  h  "le,  r  I'r'..'""'"'"  '"■''' 
Toilhunler,  7  C.  &  p    bso    «<«       I;.        ''-^  '"• 

1^  Warren.  I  C.M.&r2Ti;^'M!;,.ke"r 
II  a  lettir  is  sent  bv  the  inJ  it  i^  l  '  •'  ■• 
rr<H.f.  until  the  .»„t.a'v  C  n  i>  f  .T"  "",'" 
I"rtyt.,«homiti,„,|.l-.^,n  !;,  'f  1''" 
""■rse  ■):  C,.1.C.C.  1'.  18r2.§;i;  ..'■"','.'," 
><"ini{  i\  C  aim  li7  in    ,...;.''-*>;  ISI'2, 

II".  §  3  (•'41'.  Orl     r    !>'  '^n'*-  '"^t-  I*'-'^.  c. 

.}«  i,''*,"'''"  '••  McCorkell,  154  Pa  s-X  %{' 
^6  Atl.  366  ,  18.17,  Kussell  -.  Bu.k lev  4'k  "J* 
«-'5  (,n.eii  for  I,.,„.„  ,.ont.,ini„«  uu,,Z\  *  /Va'- 

p?e.t^.l^:i™-;\^i;!;'ii:;z„ll^{^- 

liad  ooine  throu^d,  the  n  a,1)      igfls     u    '''''"'" 

o:t^ferif^-VKi;nj4^ 
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HABIT,   TO  EVIDEXCE  AN  ACT. 


[Chap.  VI 


?;fi 


(lij 


delivery  of  packages'  JI^^oltetraTl  "^^1  '°  ''°  '^P'^'"  -'•--'* 
grams.*    The  same  applica  ion  of  th?       ™^?*^'  transmission  of  tele- 

peraon-s  usual  course  ofbtt"  toe    inr;^f:/;;i^^  "  ^"^'"^ 

«<m,  such  as  the  sending  of  a  notice  or  H.?n?^-        "f  f''*'"""^  "'"  '''«'«'««- 
box;  the  only  differences  are  fir^t  J ttf^?7,°'  ^''*''"^  '"  '^«  '""'1- 
will   be   judicially   noticed  ;ftt;f^/u'tr       "/"'' T'™^ 
secondly,  that  the  course  ofTu'lss  of  an  in^^^^^^^^^^  ^ '''''^-   ^^'^ 

oumstances  not  appear  sufficiently  fixed  to  be  or^f.""^  ?'^''  '^^  '^'^ 
sequence  of  the  combination  of  fLT?  ,     P^'^^tive  value.*    A  con- 

tha,  upon  proper  evidencTf  the  rabirof^ntd-r  f  ^'^  ^""'''^^^  ^« 
certain  otheUip^^^-rS^SS^^S^  ^f)^  S^om- 

regularly  to  distribute  ettera^left'  S!!!f  T 
cient  ;  1903,  Dowairiac  M  r„  '  ^ '"'^- 
-  Minn. -,  93  N  W  s«i /i  °-  "•  ^»'*'"' 
theLlmiitiirV         -I  "■."*  (uMiness  cnstom  of 

admittwl)  J    1891     bX.  »     n     n "  ™P'"I. 
copy  had  been  kept)    *  '  °'  *'"'=''  » 


not  sufficient;    it  wouU    h*    "«   «« 

;  J;"**"  c""!  a«<<.  §  93,  >a„.„.*     """"  '■ 

transninnon  and  iu  receiut  bvth.  .?j  l'* 

The  comse  of  business  in  Ulmh^,  tL.      • 

"l-on   the  presumption  that  a  iWv  .!,.'„      ?' 
of  the  respecture  l-ank-officers  haWnrthe  du  v 

?J«^h.binfcr^srr:;!KiT 

clerk,  a.  .nitted  .0  .how  the^^rviTo?  notice)" 
1831,  Flack  V.  Owen,  3  0.  £  J.  474  (to  prote 
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COCHSE  OF  BUSINESS,  M,ULS,  ETC. 


ouceia  not  desired  to  be  proved     {9\rJ  '  ^'^  ^^^  receipt  of  the 

its  aiiH.nr    ft.-  ^^^^S"*""'  as  being  really  sent  hv  . ,    "^""^  "^  ^"e  genuuicusg 

whether  the  postmark  may  ^  assume^tX  ^'  '"^"'^'^  ^^^^  inquiries  fim 

certainty  or  eorrectna^  oHh  °'  «"''""'tee  the 

Ch'  '|u"'tbn''^J.''-  tir-  ^°-  "  Q-  B-  282 
might  have  been  mr„^"'".u"  """"^^d    »Mp 

nne;    evidence    w^^^  J?''?"'*''*  «  th. 
Mninken  habits"  M",,-°'   '"»    previous     iwnetli.r  .1,      i 

'!'-);  1903.  Che»V«r^"o  J"?i'""  ^^.j'.r'" 
f^y  — ,  72  S.  VV  2a  /ivLfi  !:;  ^-  "•  K'ddle,  — 
«••"  intoxicated  at  tVet  „.*/.»' i^J""'^  P«"°" 
he  was  a  nerfectiv  .„il        "•  '""twony  "  that 

^0(ai.on.rorh^StS?V»^-*.«^^^^^^^ 


nol'adS^Jinrtef;:!;  "'r'7  before  .oarriage. 
treated  as  a  question  of*^  disprove  the  tharle- 
"•  Allen.  S  Auior  ISST^^''  'O^^,  HelS 
eeneial  character  as'atli^'""  °'  ""''ri-ty  op 
inissible  to  show  thatV^Y^^Ti?  """'•  ""t  "d- 

Worcester,  172  id  104  Kiw  i?  *•  '•dwards  o. 
habit,  of  'sobriety  m  'te„dL^  *"  <'''"'''«Ti 
intoxication,  excfidedl-  Jgi'?^  '»  "'JP^ive  hi. 
Co,  112  Mich.  40,70  N  W  4^t'^^Y"'  "■  «• 
(whether  the  plaintiff  waadV^t'  \*  ?•  ^'^  2^0 
the  «.ccidentrprevio„rhabi?s''o?'-";*  *"■"'  "' 
1898,  Lane  r  Tn  »(  '"'""'cation 
-  (Sherw^f  r  iS*?-  '^2  *'»■  *.  33 
'<"!.  but  no'  other^udii  tt'^''^''^  "">  "  ""- 
Po'-t:  "the  habit  if t^,S„T"'l"''   '''" 


Huctorof  a,^ii^*d^J™;p^'"e  """jiu  of. ;..;,.: 

in  order  to  d  a^  hU™,'^»lL""'^    1  «'"»'  '"'«. 
ge".™  i"  case  ofTn  a'cS  ^'k'  ""L''  '"'  "'R'^ 

Sill^'rr'gfteJa^;:,!^-^ 
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HABIT,   TO  EVIDENCE  AN  ACT. 


[Chap.  VI 


a  plrtLSract^'h'!!?'^'"";.  ^^8'!8«''''«  »' '»  °^'  "Peet.  the  not-doing  of 
a  particular  act ;  but  m  another  and  more  correct  aspect,  it  is  the  doina  of 

omitted  which  ought  to  have  accompanied  it.     Regarded  evidentiallv   fl,„ 
question  is,  Can  there  be  a  habit  of  not-doing  ?    Undoub^  - ^  S^^^^ 
far  as  this  signifies  a  habit  of  doing  a  different  or  the  contrar^  thing      1  A 
nllT^^^T^  his  work  through  X  street;  therefore  helbiSly  L^ 

.„  If  .  ."J^^  ^  ''''"*•  ^"*  *••''  "  °°'  »  fi°»l  «°«wer  to  the  rea  douU 
imphed  m  the  question,  ie.  Can  there  be  a  habit  of  non-acting  oriittl 
a  thing  which  might  have  been  or  ought  to  have  been  done  ?  It  would  selm 
plain  that  there  can  be;  and  in  this  sense  there  is  no  reason  why  such^ 
habit  should  not  be  used  as  evidential :  ^ 

benhfdte/run,an/th7;M.rr„.^'e:^reWd:^^^ 

run  bv  the  same  einrinPAr  mirl  fi»>.i».«   u  j  "^"'•o  w»»  receivea  that  the  same  train, 

omitting  on  this  occasion  being  in  .»nrctr  "  It  woSd  Z^l,  h  T^l  '^°'°«  "' 

is  likely  to  do  or  not  to  do  a  thina  ^t^Z-\  7?  7  .  *"  ^^  axiomatic  that  a  man 
the  habit  of  doTng  orlt  doin.  if  B^t  th'  ""  "1 1  '^"l'  '"  "  '"*"'"'"'"  ""y-  ■"  ^'  »  *» 
or  omitted  to  be  done  w  tSany  pttcl"  fntentt""'"""".'  •'  ■'"''  "'''=''  ""  '»'"'• 
not  apply  to  acts  that  are  done  L'tenUo  aUy  wUfuHv  orTaM  'Tk  ""^  °"^'  "  '='"'■ 
are  done  with  a  specific  obiect  in  vi-„  =„i  .L  "'"""y-  °/  maliciou.ly,  because  such  acts 


evidence  be  aamitted.  and  similar  consequence. 

Wbutory  negligence  of  one  injured  by  iu  train  "); 

h^l,  u  ^^'-'f  "••"•Co-.  *i  N.  Y.  4«5  (previous 
habita  of  intoxication,  not  admitte.1  to  show 
intoxication  at  a  particuUr  time);  1874,  Clee. 
hor„„  K  Co.,  58  id.  44,  46  (same  1868  Pen?, 
sylvania  K.  Co.  ..  Books.  67  Pa.  339,  343  (""i 
deuce  admitted  of  the  intemperate  habitl  of 
the  conductor  of  the  defendant's  train  "it 
would  cast  UDon  the  defendanU  the  burthen  of 

r.T'lmV,,'".  .  *"'  '■»lj»'«i«'te.l  at  the  t'm^, 
anOlmd  ,^.,1  ,bie  care");  1876,  Huntington  R 
T.  M  K.  Co.  V.  Decker,  82  Pa.  119,  124  (suner. 
mon.lenfs  intempemte  habits  excluded.  Km 
he  was  not  the  cause  of  the  injury,  'b^the 
couduct,.r-s  intemperate  habiu^admitted,  „ 
m  sing  a  presumption  of  negligence");  1866. 
Thompson  i..  Bowie,  4  Wall.  467.  471  faction 
on  note.,:  defence,  that  they  we«  '^ven  for 
»  «l,ling  debt,;  the   fact   that  the  defendant 

*  r,K  ,."''  ''".'*  '  '"''''  "f  Rambling,  excluded, 
toouj-h  the  notes  were  in  the  handwriting  ofi 
l.n.fessional  gambler  and  were  payable  to  the 
ke.,«r  o  a  gambling  house,  an"ilthouBh  the 
Zi"  n-  \l  ^"^i''  '••  <=»'«=«l^that  "  it  i^Chly 
probable  that  the  note,  were  executed  by  Wm 


for  a  pming  consideration  ";  this  is  a  discredit- 
.bkdmsion;  Oner,  J.,  diss.);  1896,  Baltimore 
«  <J  K.  to.  r.  Henthorne,  19  C.  C.  A.  623  78 
l^ecl.  634  (intemperate  habits  of  in  enitiDeer 
not  received  to  show  that  he  was  drunk  at  the 
time  in  question  ;  1895,  Smith's  Ex'r  r.  Smith 

admitted  to  show  intoxication  at  a  Riven  time 
II/tl!r>'°  ?»»'"'»  of  other  evidence  being  first 
offered).  Some  of  the  above  rulings,  it  will  be 
observed,  are  based  unon  a  eonfusioT'of  the  pres^ 
{altllTelt'  °'  *''*  character  rule 

Distinguish  the  fact  of  intemperance  as  eon- 
sMuhng  incomveUnee,  under  the  fellow-servant 
1872 "rr"*"  a*/"!"  forexemplarv  dan.ages; 
knn»„  /  ^^"   emnloyee's   intemperate    habits, 

bi^?t?f„,  /r  ^^p/oy".  ""d »» fixing  hi,  ii»: 

bi  ity  for  the  employee's  incompetence);  1881, 

r^  L -J  ..,*"  <"'"'''!  '885,  Hilts  V.  R. 
fsri  A'\  *"•  i**'^^^  N.  W.  878  («.meT; 
1874,  Cleghom  V.  R.  Co..  66  N.  Y.  44,  46  (ad- 
ttiMible,  If  known  to  the  employer,  u  ground 
for  exemplary  damages).  ••/•■•  gniuiia 
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NEGLIGENT  HABIT. 


frequentljr  neglected  the  same  dutv  -m.  i    *«''?"'"  "'«'  =a»«l«M  because  they  had  b..fn« 
gent  i„  that  regard."       ^"  '^"'^  "'""  "°P'"»"J'  •»««  "ad  thu.  become  habftuali^JgH- 

The  real  diflSculties  here  seem  to  be  two-  U  ,>  •., 
careless  action  can  ever  be  anything  more  than  J  ^f^'^"'  *°  *^"'^«  *»>«* 
I'',  are  we  not  really  predicating  a  careTsT  itn  T  """^  °'*^'^'°""'  ?  "  i' 
habit,  and  then  are  we  not  violating  The  n^^""'  f"'''^'  *'^«°  «  K^°"ine 
(«n/.,  §  64)  in  employing  sudrev £2'  '^il'^'Tu'^''^''''  '^  "^■■'  <=«««« 
precedents  that  exclude  Such  evS  „ee  but  1 1  ,  r^""  '"''«  *°  ^^P^'^'"  »''« 
not  always  well  founded,  and  tiarsueh  e,il;"^^   ^     '''"'  "^«  "^""^'^  "« 

the  time;  and  one  of  the  permissZ  w«  f  .''r"  ""''"'''^'^  '^'^^J^d  at 
accuracy  of  his  record  is  trvrc^forT'l-;  ''/  "''""^  *°  «"''-'^'««  '^e 
theoretically  such  testimony  may t  resoh^d  1  "°'"™'"  '^''°"^'"«-  ^ut 
habit,  neglecting  the  use  of\he  record  tfj  "'"^"'"^^'^^tial  evi.ience  of 
thus  the  circumstantial  evidencLfhabi;«  '''"'"^  """^  ^"  wanting,  and 

a  notary  may  testify  that  hrSbt  t  atalto"  ^".'  ""^  "'"'^"^-  ^'•"«' 
this  habit  alone  (apart  from  or  in   he  ah?        T''  "  """'"  °^  P^°'««t'  «nd 

bo..d  ,  ™.bl,  K,  re»n„,  .b.,|,„  h."ril«  i,,i..    "^?.'"°«  '""••  >»  ■  "ill  w  , 
1893,  East  Tennessee  V    k  (i    v    n 


Kabitu.     se  o  Ixce^T;:  .^r-  'fZ-Sineer-s 

Krn";:r/^'« 

ho.:  ^"rstTh  bS;"?r  i„t"'"« ''? 

not  get  fcurt  "^fm^tl^      *  T^."'  '"'»»  '"d 


B.  & 

Baker  p 
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HABIT,  OR  PLAN,  TO  EVIDEXCE  AN  ACT. 


[Chap.  Vr 


or  handle  the  document,  we  STn^^ntlTZlT^  """  ""  ^"''«  '■^• 
wntmg  that  X  wa.  the  writer,  our  priew  of  t  J   T»  •     "Pf*"™"*^"  ^t  the 
pecuhar  style  or  habit  of  handwriliSTnown  *     ^     "  '^"*'  '""^  ^  ''""  « 
whenever  he  writes,  the  wrSbg Tust^aTther  '"  'r  ''"'"^^'  *''*'"'^-«' 
«  writing  bearing  the-e  mark,  wr the  nL??  H"^' u  '""''*'  ""'J  "'"« 
think,  of  a   deed  of  violence  .^ThisL^n?^?  "'  *"'  *"•"''•    •^"^'  ««  "- 
tions.  would  be  Ukely  to  Ed  kim  to  thT/.  S^"""'"'  ''"  P'**"'  '"«  «=">«• 
handwriting  would  result  rhislmn—?'"'"/'  '"«"*''  "^'''^  "'»"« 
It  is  commoner  to  evident  the  arhor^hfnl    '"^""*"''  °'  ^''^ °"« '»  »«"e" 
mony  of  those  who  dec  a«  it  to  «  Vl '  ''*"?™  ^'  '^'  ^'^'^  »««ti. 
per.on'8  handwriting  as  kno^  totLi  ■  S  ^    fu"^  ^"'""^^  °'  "'^  ^"«g«d 
e.pr.^sly  offered  in  fvidenceTut  U  me«Iy  thfJ      T'f  °u  ""'""«  "  ""^ 
to  testify.    When  handwritinrL  „(?^^  ^  •       ^"'""^  °^  ^^^"  competency 
expressly  described  or  shown  S  helrv  asT"'*"""''"^  '"  ^^''^^^^  ''  i« 
thus  only  does  the  trait  of  tL  handSn.  h.    """'"^  ?  ''''''  '"^"^"^«  ^  ^"'• 
basis  of  an  inference.    Now.  the  relevancy  o"^^^^^^  '"'  ''''"  "'  '''' 

bative  value  to  show  whethe;  or  not  a  aS  L    f       '"°«**™'''  "«  °^  P'°- 
person  alleged,  has  always  been  conop,l!  °J  "^"""8  *««  <J°ne  by  the 

The  difficulty  that  has  anserovrhandtrir'  ^'^^^ '"«'""'"«  "^  the  1700a 
the  relevancy  of  handwritbg^aL  to  show\^^^^^^^^^  "°*  »-en  over 

over  the  mode  of  evidencing  thVCdwrittrtrat?.  "^'^  °^  '  ^"*'"S  but 
one  way  of  evidencing  them  by  circum  1^^^^^^^^  tbemselves.  There  is  only 
amining  one  or  more  "pecimens'of  The  ^  of'the""'  ""'  *'^^  "  ^^  «- 
drawing  inferences  as  tVits  peculiar  frll^l.^  !u  P*""""  '°  l"^^"""  ""d 
This,  however,  being  a  differ^t  ouesttn  f  ^  5'  ^"""'P^'  °^  §  ^^S.  po^O- 
cated  by  many  collateraTSemons  i  T '^/  ?''''°*  °°«'  ""^^  ^^^P'  - 
2021).     The  qualification    of  tu^s;  to  :^^^^^^  <^-'-  §§  1996- 

involve  also  distinct  questions  irSfi^a-S  ""       ^"''''^-"ting.trait, 

a  dtS  wr:otdf  Sfed^f :  ^  -^^^^  ^'>'^^"  ^^••'--  -tether  or  not 

hi™,  r^'^^andiSValike^;::  t?Lr  ''''T'  "^-^"^^  "^ 
physical  traits,  like  corporal  strenlth  ^T  ,  T  "  ^^^  P«'«°n-''l  ""d 

bearing.  A  peculiar  mSe  of  spe  £  ha  air"t  '^'^^^ '°  '^'"  P'°^«^'- 
evidence  a  document's  authoS  b„t  t^^  >^  ^^^  ^''"'''^  "'  ''^'"'"' '" 
dealt  With  in  connection  with  t ^^letltanti.!^^^^ 

Suh-topicD:  Design  ok  Plan 

.!.'r*.Trrj:..,'i~„'Ki£-s,-r 
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H  83-119] 
»Iev..c,  ..  p„en,l  „(  mk  .vide.™'  '""  "  "">  '»»•"»'  "Wut  lb, 

of  It  to  the  act  in  question  TTZlZf ''''''''  •  '"'^  ^^e  specific  directfon 
-definitely  foreseen,  but  to  th  "  1?|  1?  7'  °°^.  ^^^^y  to  a  class  3  S 
of  relevancy  that  have  arisen  are  due  to  fhl  '^"?"°°'  '^^'  °''^>-  1"e«tion« 
elements.  ''"«  ^  the  probative  in.porta„ce\f  these 

8  103.  DtaertnUaatlon  of  oth  b 
guish  from  the  relevancy  of  BeslnTlT'  ''  "  °''*'«^'y  ^^t  to  distin- 
questions.  (1)  ^.«..«,  ^,.3.7^^^;  ;-^^-  -^  different  evident", 
a  design  or  plan  by  expressions  of  tnetrfon  al^'^  1  "u'"'"^'''  "^  ''^^'^'^ 
'^tr  °l  '"""^di^tely  arises  whether  thf^  ^'''  entertained  it, 
whether  such  expressions  may  enter  unlr.  the  Hearsay  rule  applies  and 
1726).     This  has  nothing  to  do  with  t.^  T"  '"''P''°"  '° ''  (pos,  §§  179? 

bemg  assumed  to  be  relevant,  a  commontou  L^f^'T  •  ^^'  *^'^^'S"  ^'  Plan 
of  the  person,  i.  e.  not  express  assertions  Tif  I  f^^^'^'^'^g  't  is  the  conduct 
indicating  it.  This  raises  questTonsri^iel''"'  ?'''''''  circumstantially 
the  relevancy  of  the  design  itself  to  evid  'ra?'  "*  •  "^"^  ^*'^'^^«»'  °"««  ^ro™ 
0  conduct  to  evidence  character  ^Z.IV  ""*'•'"'* "« the  admissibility 
bUity  of  cha«ctor  to  evide^^an^ ^  tTl''^'''T  ^""  ^''^  '^"^^ 
practical  results,  these  two  thini  at'  co^^  ?,^  "^  ^^^'^'  ^"t  m  view  of 
however  relevant  the  desimT  IT  '=°"«**°tly  to  be  distinguished-  for 

probativefeatureofan  intention  or  des^nS  '^^''^Snuh''^  from  Intent.    The 
Pluhment  of  a  purpose  by  action     tS  ,  ''^,'^«*=t'on  forward  to  the  accom! 
ater  doing  of  the  act.    This  is  llffe^t   L.  ?  "'  ?  '^'^^''"^  *°  «'--  the 
«-.  the  state  of  mind  which  accomSs  Ji  1  ™"^^^         '"  ''"^  ^«g«l  ««nse. 
or  innocent  quality.    The  two  thiZ  a™?-/*^  ""*^  ""P"'^  *°  ^t  a  crimina 
a  man  buys  a  good  cigar  and  hTs  sfate  of  t    ??"' "'  '''^  ^^^'^  ^^^th  which 
His  plan  is.  when  bfying.  to  sm  t  Ir      T ''''"  he  is  smoking  it 
fulfiUed.  his  smoking  is  accomnTn" !.  k'        ''  ^^^"^  ^'«  design  is  beinl 
satisfaction.    But  hi!  des,^  ZT  *  ^'  sentiments  of  comfort  „^d  self 
sentiments  may  be  experSd?  a'    f  hX ^1 ""'  '''  '"^^  aconiany^" 
h- another.    Or  his  design  mari>^^<i;^"ed "ut  bu?:^"'."  '^'''  «^-' 

176  '  '*"*  *^^  sentiments  not  be 
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PLAN,  TO  EVIDENCE  AX  ACT. 


[Chap.  VI 


expenencL-d ;  as,  if  the  cigar  turns  out  to  bo  a  poor  one.    So,  too.  a  person 
nmy  deMgn  to  wnte  a  d..cun,ent  and  this  design  is  relevant  to  sho;  timt  he 

Uoi  l""?  '  vl'  *""  '"'""•  ''^'^'  ^"''•'^  '■»•  ^'  """"'  ^»1»«  «present«. 
tmns  depends  on  different  considerations.  Again,  a  person  may  design  to 
take  another  s  property,  and  this  design  is  relevant  to  show  the  subsequent 
taking;  but  whether  the  taking  was  under  a  claim  of  right  or  with  fel..niou8 
intent  mvolv  a  different  mental  state.  In  short,  the  importance  of  deign 
plan,  or  intention.  «  chiefly  its  evidentiary  aspect,  as  looking  forward  and 

S'vV^  ^""'i     ""' '°  '^"''"'"" '  ^^'^'  '''«  ■'"P"''''"'  '^^^  »'  intent  is 
chiefly  not  an  evidentiary  one  at  all.  but  one  of  substantive  law,  as  a  state  of 

mind  accompanying  the  act  in  question  and  necessary  to  its  legal  effect 
Occasionally,  to  be  sure,  intent  has  an  evidentiary  significance,  -  as  where  an 
int«nt  at  an  earlier  time  is  used  to  indicate  the  existence  of  the  same  intent 
at  a  later  tune,  but  here  the  evidentiary  use  is  to  prove  another  mental  state 
or  condition,  and  not  an  act.    The  practical  consequences  of  this  distinction 
between  design  and  intent  are  elsewhere  dealt  with  (post,  §§  242  300-371) 
§  104.   Ml.oeU«.eo».  ln.t«.o...     There  is  no  situation  in  which  a  design 
!h.  f  Tm     ,r°        ^,'"«>«^^°t  to  show  the  doing  of  the  act.'    Since  the 
chief  difficulty  IS  usually  as  to  the  Hearsay  rule,  the  precedents  under  the 
exception  for  Statements  of  Intention  (post.  §§  1725, 1726)  are  also  material  • 
for  a  rulmg  admittmg  expressions  of  design  under  that  exception  to  the  rule 
IS  usually  a  precedent  also  for  the  relevancy  of  the  design 

§  105.  Threat.  Of  on.  charged  with  Crlm..  A  threat  to  do  a  criminal 
act  IS  in  genera!  admissible;  the  threat  being  receivable  under  the  Hearsay 
exception  or  as  an  admission,  and  the  design,  thus  evidenced,  being  relevant 
under  the  present  principle  :  ^ 

10S8,  SiandtfieUri  Trial,  11  How.  St.  Tr.  1371    1.17!!    i"iT7   nais    ^      •  -a     ■. 
proved  .....t  the  defendant,  who  had  been  dish.he'Sd  Jfhl  S'r  .'S  d'e'cTari't^rlr 
and  vow  at  .everal  time.  U.at  he  would  cut  hi.  throai,"  and  did  '' swear"   he  had  a 
.won,  he  would  run  it  throush  him."   and  the  like     Hume,  arguinrfor  def  nd^,t 
hT;rj"rT''"""??l'™  '"■*  '^'y  """"'^  •"•^  ""^rtain.     For.  «  to  that  extS„ 
that  the  defender  ,.  alledged  to  have  threatened  hi.  father's  death,  it  is  the  opiTiorf  aU 

found,  »,  .howing  that  he  had  left  ti^  &VT  ?ti..^„i'i'**°'  ^°?-.  "•  ^°"°"'  "8  Mas..  602 

artn,itte.l);  1881,  State  V  Smith    4»  Conn  ^'«n  V,!^^    '^  .'':'"°'  *"•"  """'  *»  «■";  ""  <''f'''"l- 

(muvler  of  a  chief  of  Hi«  making  ^n  aPrfal  nnX^^JZ^.L"  f'"*"."  "'  ^T°"  '.'"""'«''  » 

the  dece««d-a  intentio'n.  on  leaving  h*°  W^  onji™  f^^  W.    "'  '.  "'^'  ""*""■*.  "''"""*''  "' 

»0  X.  W^  470-  (munler;,ffia^^LL!:'i;     "^^X^  ^Tct.^  t\^^7l  ^^^i 


go  to  a  place  to  buy  cattle,  adniittni  to  aliotr  the 
n^awn  of  liia  preaence  near  def'^ndant's  liousei- 
1898,  State  ».  Smith,  106  id.  701,  77  N.  \V  499 
(husband-poisoning ;  defendant's  declarations 
III  seeking  to  hire  rooms,  that  herself  and 
her  daughter  would  be  alone,  admitted):  1839 

llirockmorton    v.  Com., Ky. ,  40  S   W 

474  (Federal  licenM  to  aell  liquor,  admissible  to 
«ho»r  |,rob«l>le  possession);  1896,  Baltimore*  O 
B.  Co.  V.  State,  81  Md.  371,  32  Atl.  202  (an 
intention  of  Ukinga  railroad  journey,  ailmitted 


(intention  to  Uke  the  cars,  admitted  to  sliow 

lVr.T«"'i.''  '®''*'  ^'""-  "•  O'Brien.  179  id. 
633,  61  N.  t.  213  (intention  of  going  with  a 
Mrtam  object,  admitted);  1894,  Houston  v. 
Gran  38  ^ebr.  687,  691,  67  N.  W.  403  (damage 
by  sale  of  liquor ;  defendant's  inatroctions  to  his 
•ervants  not  to  sell  to  the  deceased,  not  admis- 
sible  to  disprove  the  sale  ;  unsound).  Compare 
the  rulings  upon  conduct  aa  evidence  of  design 
(pott,  SS  237,  804).  * 
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THREATS  OF  A  DEFENDANT, 


IH).te«oomnjititur">iKii.ir'.  J".'^'""' «'.«'»"ueat  »  facinore  illo.  quod  {u,Jul7  , 
qu-iiflcatio..  [;.  .  cin=uJ;:fnc;j  ..^Ttt'laSl"/'''^  "--  "  ^att:  o  tt 
but  a  r«mote  circum.t«,ce.  it  ii  re  .I'-d  thl?  *i  '.'""  *°"'''  ""'  »  '""'er',  th^„t  ! 
pne«,de..te.  .t  damnum  «;o  .,.„,^, '  ,'  l*",'' "'"'"'  ""f  *"  '«*>«'.  do  agree  tha  Ci  .L 
of  that  party,  crime.  e.pecial,  *1.  re  the  r*  L  *"•"  qu-liflcation  [.-.  ,.  ci.cun,,ta  ce^ 
Uel/  wa,  JO  horrid  «d  unnat'ural  l'£^tT}^r'  '\T  "  ''"'"■-  ^'>'"'".  *''S  oi 

1810,  Chief  Justice  S«j//>,  Evidence    i%R    .<  ivu 
another..,j^ithatora.i,ni];ri„J;';,L,^^^^^^^^^^         one  threaten,  to  do  an  i„ju„  to 
Bume  that  he  who  threatened  the  fZt  w^  thet rStTt!!:'  """  !""'"'"'  6'°"'"'  '»  P- 

187a,  Grocer,  J.,  i„  iv«X„  v.  p,„„u  si  V  TJ?t        i"""  "'»'>8at<"-- " 
-h^h  .  per«,n  is  upon  trial  are    on.t„fti;  receiS^.:'  ^''T''  *"  «"»""'  «"  '"""e  for 
tace,  proper  to  be  considered  in  determMn^hll  «  evidence  against  hi.n.  as  circum' 
...  tW  the  crime;  f„r  ,he  reason  that  the  Z*,ui„3V'°"  *'''"'^'  '«'  »"»  "'  ^«=t  com- 
l»a.',  AA.ra.,  J.,  i„  |rvM  v.  A'.  Co     r.,  rV''  J?f  ''«  ^as  in  fact  committed  it." 

:r»"°f  ";■  "*='  ■" "'"  ^""'■■'' » -t  '.tt  that^  J ' " "'"  ""•^  ^''^  ^---n  that » 

threatened.  It  "my  not  be  proof  concl Lue  Lt  u'  the  person  will  i„  foct  do  the  act 
.-.  ered  w.th  other  facU  in  determini.^  he  '  estion  %L*  '"^^T'  ~'"I**«"'  *»  »>«  -- 
the  threaUm  question  had  been  charged  Xrdvi..5  ''•"■' *''''P'^'°"^  "''''■-■ade 
pvmg  wrecked  the  train,  can  it  be  que/tLed  that      ^  °f  cnminally,  with  the  tort  o? 

this  emotion  (post,  §  394)  whUe T  '^-  ^  '"''"  ^'^  "'  ^^'^'"''^  ^  ^^ow 
a«  an  independent  cLumi„t  to ^lowS^^^^  ?''L"  '"'^"'^^^'  (^''-  §  ^7) 
is  that  almost  any  antagonS  expre,s7on  !«  ^"'  '!?'  P'"'='''=«'  'l'«"''«"<^e 
rules  can  hardly  be  laid  down  oTrueTevSr'  v,''°"''  •"-'^'^"""-  "'"'^ 
regarding  the  e.xpressions  as  indicating  a  Zi      f  J  '^^'^''  °"  '^«  '''^er  hand. 

"0  Ala.  1,  20  So.*V,5**?is,^;l'"»   "■   gtate. 
ta  Art   KIT  /in-     .       '  '°°3>  Cssat  V.  Statp 

198  ill.  162,  85  N    E.  120    fi?,   n7  ^-    '^?'''''' 
8t.te.^Bd.a^s,3.^.ii.?0lU^„Vj8^^ 
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State  B.  Birdwell,  36  id.  8S9  Mi  ■  iQa,  o 
*•  Pain.  48  id.  311.  19  "''AV.'  \f''  «•"»• 
Oloucesteri,.  Brijgham.  28  Me  68 '•  18m'^'* 
V.  Majlan.  102  Maw.  1«5  (kihLl   Iso?    p    I*' 
Stat  "^H-a" '..S't  r- «^?w'*6^o'i  fr^^t 

Dis  in™;!  ,h.      !L^     'dmisaible  in  all  caws  ") 

c;;n;t:;r.\  ^tirSue'r^T''"  '^^  - 


f  106 


UKli 


I'm  I' 


m' 


PLAN,  TO  EVIDEXCE  AN  ACT. 


[Chap.  VI 


'^"^^'^^^i^^^^^^^  -^  relevant.     A,... 

intent  at  a  former  time  niav  be  «vil!f  .  ?^'*''  ""'  "*«  P^'^nc^  «>'  thi. 
the  ti,ne  of  the  act.  ThTJra^ticlf £f '^S' J^^)  "'  '  '«'«'  "«t«"t  «" 
»  conceded,  then  the  deaign  r^wS^":^  1  ?^  "  '^''  •*"'"«  °'  '»"«  «<" 
evidence  of  exp,««ion.  may  .UuL  u.e  ulT  '.  to  prove  it;  but  the  .ame 
where  intent  i,  immaterial  the  intentllS  ""■  "'^''''  ^^^  '"  ""  """ence 

to  do  the  act  may  nill  be  reiev^HLrl:;!"  """k'^""'  ^°^ '''«  «'-•«" 
for  no  harm  ia  ordinarily  done  by  SuL    *     JJ.'**  """"'  ''"^  1"'l'"«". 
these  quibble.  .,«  to  be  raia^  thev  .Tn    ?u*"P'f*'"'""  «"'*«'«=«;  but  i 
peculiar  doctrine,  re.ulting^r^\tUi",^»°'^'^.-'^^    ""»  the 
found  to  be  hopelessly  inoLisZ:^lZl:'J'''^  ''"'""'  '"  '°-t'- 

more  specific  „  design  is.  the  greater  ii„rK"!""''V''"'''  «  ^^^^  "'"  '»'« 
a  point  nt  which  the  des  g„  isl^ZZ  T  "'  '"'"•'•  ^''"«  """y  come 
probative  value;  but  the  me^  tt  that  ii  i '"  "'  '"'''^"'"'"'  ^°  »-  »'  -^ 
class  of  nets,  however  broad.  doS  not  in  i  f'T"''-''  P""""  towards  i 
V.  ed  the  purpose  might  natu'ratlTlil^ra"  SZ       "''^^^-^'  ^^ 

•  The  riilinm.  i„  w„...i,  «      .  °      ' 


iDOiUot  a  laud  at  •  »k..;«-       .  ■'•1'  the  de- 

»a™l..udXt  h.l,   r  *"•','''""»>  if  h.  took 
(««auli.„d  hatta^onS    .?,?l"r**.  •^•. '"'•  «=» 


Si  ,!o'K^'"'L.'i;°",'!'«'>'.'>"''-'.  "Th. 


to  do  fnjuiT  to  th.  «n  ..;,!  ;k   '  '•'*1"  '  *'"*"» 
occupant,  idmi  t«l  «  .ho.?'  «""*»"  "f  the 

mitb-d)  :  I8!»  "s^e,  A^^^ff""  °f 'h;  owner,  ^ll 
835(thr^ttokil    Lu      ■•  '"L"*-  "5.23S.  E. 

that  "  while  th  »«,„„►  X.  **""•  Jutinction 
of  motive,  il  wi  X^  !».'?»«  "  "id-ce 
1895.    Sute  ..   LyuHb    7W    2r8^T';,'j 

body  th.t  live,  on  t^''8°''™?''h«nJ"er.v: 
•ome  man  thi*  niaht  "  lilmiV."  i  ■""1"''  ^  '''" 
other  cireumeUnS.'.  mT  s^.'"  "iS  "«'"  »' 

"ouM  Ko  to  the  DliJ-h '>""""•.•  ♦•'at  he 
•'-i^'soa.eh.MP.'Xu?:,^/"'^*^*'  '"  «<» 

(n.urd^^^.!a£„S,fe^/^»^ 


dTBn'a    food.'''irir'iiitt°e(i);    w/a  ■    is??     r    " 
maiHler  u.  suite    dOAI.    i    7.         ,'''    ''"'"• 

threataaminHt^'thfr,,';^-    "*•    *'l   (""'nl.r; 


!il;rj'' """.  .''-""thing  wo.,i,ri«p,;;;-.;;;: 

Id  on  certcin  conditions 


l»foreitwonldend,"anao„«ert,!in 
he  wouhl  put  a  hole  thronRh  them  "  .,«;.i;i„'; 

889,  55  Pa"  1054  (fl,»;  ^^^' ,";  "">"•■  '^^^  id. 
name"  or^.'^.^.i^Llif. *""''.'.  "«ipep„t  the 

idnii 


nainp"  ,.f  ;,'"•">'  "*  *"'"''      O'peont  the 
cX  •  1899  Moot^"^'  /"'""y'  -"ij^ittcd)  , 


TMREAT8  OF  A  DEFENDAXT. 


1183-inj 

"  "'   -*   "tFENDAXT. 
3  107.    •«.,.  CondJUoaia  Th,  ' 

that  lh„  proutive  vaiu«  of  a  d^.i'gTinvolvr.^"'  ^'"'"'^ '""  ("'"'•  8  1"^) 


•o'li"  ..lie  in  ,  »„L  !!"",'  *''T  •'•"  '  "Iwll  kill 

p..i.«....Tri»u)  c'  il  m";;"' f-  V'  '"' 


'»'''•'•)■ ; « i'i"ii/of  a  wit  ; '•'V?'"'''"  •"'' 

four  yearn  (..fun.  bvih/.i  f      "'  •  ^•"••'•nit  on, 
her,  that  1,.  l.aU ',  J^,^h?  ^'•f';'"'""' *l'il»  Watina 

(ir«ii>-KTwki„B-.llr'.  I     .■     *""'  *"  '"*•  E.  •177 

""rk,  jii.t  Mon.  -A     ,'S^'.,  "■"''""'"   •*- 

Ilia.  — ,    J3   p„.     ..^  7    "'"W    ».    Davia,  _ 
tlireats  «K..i,„t  ,h«.n^  ('"urdtr  ol  .licep-mai,  • 


"•"■■r  of  tl,«  l.,.r,.eU  biSuiri    ,     '.'""y,  ''J'  "'• 
■w-»t  r.,r  it.-  i.,l,„  ,,«|,     T*  ',"■'""''•  liiiii 

IT'-".  «'l..ntt«i;'lt7's»^''  ".v.  '."'""'''-J 


MiNiil  y,  87  i,l   «4,  /.T'    ,"*"''  i,  1*S5,  .St«t«  r. 

h!Ti  ''fi'''«''"''""'UM''8;-?  ''c:i.'"r'  •- 

Hill,  lb;  6.M  fiSB/".,  _''""'•'.  *-til'»rtMiii  » 
«■'""  ..  Crawfor.  ?»  jj '  t". "'",7" '  '"  '«»» 
(vwue  tl,r..a,.,  a,lM,ia«l)     uiv  'H  *'•   ^'^    '^^ 

tiii  «.m.  01.;  ,:,;i  ,?. ,  'i^  iiia(ib.«t,  to 

1H9».  .State  r  tWhri      147'n"''^'    "'''■"""I  ! 

£•  A.  R.) :  .vX  . Vol  T  ?.  """'l*rof  thi 
N'l'r.  -.93  X    W   Mn  ;   ''""."K  •••  Stat^  - 


1893:  Pali.:";  sr  73^"'v%'"""-'<);  /h^" 

y-  E.  1105  (threat  t'  it  evel-wif^  ^''  « 
cla.u  of  iwrauiia  whi,  I.  ^  '"«»  with  ■  certain 
!.lmitte.ll;  IsSa   W  iV'^'l^J    the_dee«.aej. 


"•  Pi.'n.e,  90  I..  606  5  i' s^'i'';V.'  '8M.  Stat. 
«»  kill  ...y  P«r«o»  «ho  i„,frf..lV*"  '"'"•t* 
*»y,  «<lriiUtLd);  181^  8,?.  "^J",  *  <="-'^» 
378,  6«  N.  W   rii/,  ,!  ^'"•"  "■  Helm.  »7  id. 

C.  hoy,  would  d"  lit  "h"'"!'"  ""<""•  "f  thi 

but  .^^  oatyt™'r',f'r'"?  ",^;:.:.  ".""L"«J. 


{-"t  ^tiu,;.  only  „  .';;'ifZ'?",v-  •  "'-"'"^j. 

Home.  9  Kan.  1J3  Tm'/k  ."r  J*'2.  8ut»r. 
the  ,lece«aed.  "  By  olf  ^'"'*  ''*'''»  ^  I""! 
«'lniifte,|);  Ay.-i8o«iLK """"''»  •«>«  him," 
191.  87  .S   W.  ibi3  ??.V"'^''"  ";  Com.,  loo  Ky. 

«'linitt,.d)  i  1901   a,C„ "*'„''*  "•"'''  k'"  him," 

"r  be  kilhl  before  h«  ^J^.i  i  ^^ '"'*°''W  ^"1 
l'«u«-."«ilniitte.l)  JJLTi''  «" '"  ""  work. 
<l«n.  102  Maw.  i  y^„,J^^C  ^'"-  »•  Ma- 
-enge  again..  l^'^^LJ^  i°J- 
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«  conTersation  lellin.,  i  "'  '"''i"tt«d  :  alao 

he  would  have  to t.YflLL?''^"^"  ';"""'  •''^ 
1885,  People  v.  K"n„Jil'°i:/J"V!"^'  =  ^V-  K  .- 

by  the  defendant;,  dSar™.;^-  ^'  <""<•'"• 
.n  th..U.«.,gehe.o,'.H„!K^„  "!".'■'""'-'.  to  do 


•troy  hi,  proXtv  S lVt«  "  ""'I''"-"'-  •■"1  to  .le- 
•nt  with  the  bur-„'i"L of  th'*° ?■'•'■; '  ""•  '^'''"'i' 
Stoke,  r.  People,  53  id  ?!  T  "  '  ""•"'  ^  1878, 
"would  heg^ir   *m  wJt  l.'f;'r"',"'"'''t»i  hi 

"I  «o  prejZi  for^hiSTaVt't  :;;  ^'"  '"'"  "  ' 
n.y  name  i.  Ji,„   yj,,^       ^' «  tin  e  ;  m  ,ure  m 

u rover,  J.     "ih«  Aiir  ^         !      *'"  hini     •  ner 

Weed  V.  People,  56  .TeS^Lr- '«"">!  '"*. 
•dmitted.afterconne,!, inetbirllf  "'■'"  '  "'''''»« 
•ct.  of  an  «dverti«„,7,  "I  ^'^t  ,'•'"''*;' '"'  •''• 
yeani  bcfoiv,  ofreri.'Jnh,-        -,''"'' «''""' t«o 

t .  pr^.uri„g  of  ::i:^^^.  'tr^"'7  "• 

Sutherland,  164  i.l.  346.  48  N  K  ilo'^™''''"  '■• 
by  ihootinK  ;  showini.  .  ,.;  ,  i  '  *-  ,*'*  "luider 
•fiortly  bef„;».'';?:;^ifk?  '"n?' r!  "'"  -•«'  d-/ 


I 


* 


I:       |r»^?* 


Df     /I-;., 


f  108 


PLAN.  TO  EVIDENCE  AN  ACT. 


[C04r.  VI 


I'Jil 


ab.oluUneM.  The  mere  fact,  however,  that  it  u  expre«M,d  in  the  alternative 
or  wuh  a  conduiuu  or  coutingency  doe.  not  de,tr«/iu  probal  e  va  ue  u,! 
tl.e^mterv„u.ng  fulfiluaeut  of  the  condition  .hould'ordiuarily  '^ Vhol:.;  ut 

§  108.  Suae:  Time  of  n,..t..    The  element  of  flxedue..  is  Inckina  and 

r  or  that  the  de..«n  cannot  powibly  be  .uppo^id  to  have  continued  thniX 
out  the  .nterval.     But  no  mere  distance  of  time  in  itself  should  mnkTtl. 
thr..«ts  .rrelevantj    A  design  once  formed  presumably  co,  ti„ur  ThTdel  J 
ant  may  use  the  lap«i  of  time  a.  a  circumsUnce  exphm.ing  away  the  stfi 
cance  of  the  threau  by  indicating  the  probable  abandonZt  of  t'.    1  S 


up 


.ke,.   1A7  i.l.    IM,  M   N.    E.  ,018   (taking 
.       ftvulver,  «n.l  njiug  to  a  wife.  "  |  huv" 
your  iiiu.lit'iiie  if  )„u  Jo  Bu,  j„  „  |         ..  ^j 

f«. .-  ISrtS,  Hininu  r.  Bute,  Ifl  Oli.  8t  T21    230 
(IhiBat   to  rub  A.  not  idniiiwil.le  to  ilio*  tli« 

kill«l)  J  Pa. :  m&,  Hopkin.  r.  Com..  60  v"  » 
<iiiurd.r  ;  tlie  .jefeniUut,  ■  i.ilor,  )w.l  Wen  "in 
iron,  for  turbulence ;  ami  nfter  b-ine  relet w.1 
•  nJ  le«  tli«|iiiii  hour  before  th«killii.K,  (e.l.ie.l 
tl.iit  111.  wm.l.l  kill  «>niebo.ly  l«-f„,«  twewty-four 
liour»  ;  a,lmittr.l.  for  it  w.w  i,ot  "ne.-e».ury  I'mt 
the  j.reme,litiite.l  malice i.l„.ul.l  have  fkiUi  it. 
rictiMi  ;  Wre  the  only  i„u.  «,.»  that  of  the 
decree  of  hoiiud.le)  :  J9N2.  Al^iuetliy  ».  Com 
10  .,1.  322.  324.  388  (throat,  to  kill  -JIZ: 
l*«iy,  «.liui»,ibl9  ;  but  here  they  were  followed 
by  «  ,|*,.,fy,nn  of  a  thir.l  r«non,and  hence  w«,« 
hehliui|)roiierlvcon«idere.l)  j  H.  V. :  18M.  State 


,.,i.  ,ni„K  a  hor«, ,  th^at.  durin„  tb"   :^2?!„"i     tl^ilT^Z'  ri"."'" '»•"""  >•.«  »• 1 


.  .  .  ■• , —  —  ■"'■  "»  "•  "  •  »."'  rnarse  or 
[Kii.  .ni„K  a  horw  j  threat.  durinK  the  i.r««ling 
year  to  kill  aniuial.  of  that  i«r«)n  akitted); 
r.aa.  .■  lg«  Ivmchebm  „.  State,  6  Humph.  9. 
U  (larceny  of  a  bag  of  flour,  a  proposal  of  the  de. 
feu.lant  to  the  wituew,  on  the  night  of  the  lar- 
ceny, to  jom  faim  in  various  .cbenie.  of  forgerv 
h,aS"^.V  '"''""P':i"«'  "'^^•"    "'=Iu>l«l) ;    Ttx.: 

I    w  -*J'«T/  !'•  ^'?'*'  ^'  ■''"•  ^''-  3' I.  3?9.  20 
H.  W.  ,58  (declaration  that  he  intended  to  rant 
aonie  |>..r«)r.,  ailniitted) ;  1898,  Holley  v.  Bute. 
S9  rex.  Cr  301 ,  4tf  8.  W.  39  (thn»t.  nJt  di""  « 
to  .le.Tas..J  by  name,  inadmiuible,  unless  other- 

7r"%      ZV"!'"""  "'«"'««»  or  included  him); 
f.  .».  .•  isi»s,  ntevenson  e.  U.  8..  29  C  n   a 
«00.  86  F.l.  106  (munler  of  a  deputy  marshal ; 
threat  made  three  month,  before  "to  kill  the 
next   damn   marshal    that  nrrested   him,"   ex- 
<•  U(lnl  ;    preposterous   rulir      ■    1900,    Bird   r 
V.  S     180  U.  8  356.  21  S«,..  403  (Muirrfu  and 
threats  of  aasault  u|»n  another  member  of  the 
satne  iwrty  of  voysger.  about  a  month  before, 
etcluac.l    iiartly  as  being  a  sejaratc  criminal  act 
a  Id  p,jrtly  as  too  remote  ;  only  two  j-rei^edents 
tited  for  the  first  reason,  and  none  for  the  aec- 
ond;    opioion  ralueless);    n..-   1878,  State   v. 
Smallev,  50  V..  736,  738,  749  (areon  of  the  dei 
fendant  s  own  houM,  to  defraud  the  insurer  •  evi- 
d..nce  ol  threats  to  be  reven(>ed  on  other  persons 
rejecte,l,  though  the  houses  of  the  otheni  had 
•lao  beeu  burned) ;  ;f«*.  .■  1902,  SUte  t>.  Gate., 


28  W«h.  689.  <9  P.,.  385  (genersl  thn^t. 
against  any  |».r«,u  running  into.tfehdanf,  l^l" 
log    net.    admitted);    «'«  .•    ]g(||     Bcl",l,"t    e 

exhibited  by  hnii  "  Wuuld  proUbly  Iw  th.'  d.utb 
of  K.me  ,K.r«,n  lwf„re  the  week  wa.  out,"  an<|  "|,, 
like    admitted;    ".uch   declaratiou.'.  T, 

not  to  U  excluded  Ucauiie  they  are  general,  or 
t-.. use  the  Kcnse.1  did  not  chooT  fully  ?o 
oiviilge  bis  iilan.  ').  ' 

(llri  kcll.  C.  J.  ,  Whatever  may  be  its  force, 
*h.  her  .bwlute  or  conditional,  Whether  it  in^ 
dicate.  a  p„r|««  only  contemplated  or  fully 
matuiwl,  It  I.  admissille");  irfofl,  I'hilli,,,  / 
State.  [l2A.k.ll3,  31  S.  W.  i39(tl.a't  he  'ruld 
make  hi.  wife  come  hick  home  to  hi,,,  „i  I, 

BtaVaLr'  ''as*''!;^"!""  ',  ""•  Everett  'f. 
Btate,  ti  (.a.  jj,  70  jmuider  of  a  parai,,.,,  1  • 
thhMjt.  three  year,  before  that  he  iould   kill 


IS  |i 
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mitted),  1902,  Abbott  .Com.,  -  Ky."  -,  ts 

ff..;"!.!  '"'"'■'''"■  "f  ?  •'""herdn-Iaw  the  .lay 
after  hi.  marriage  ;  defendant',  threats,  a  y-ar 
before,  to  kill  the  decea«-.l  if  he  married  the 
.ormer..ister, admitted)  ;  1896, Com.  r.  Crowe, 

building  "uules.  hi.  mother  got  «m,ething  out 
^L^^"'}^:  •'•'""'"l.  '•""Jph  .he  .lid  get 
•omethuig  out  of  the  property)  ;  1882.  State  » 
Johnson.  76  Mo.  121,'l2i  (tf.Lt  "t;'  fix  him 
If  he  f,».led  with  him,"  a,lmitted);  State  v. 
Adani^  ib.  S57  (similar)  ;  1883,  Carver  r.  H„s 
key  79  id.  609 ("if  they  hunted  in  t!,.t  «"},. 
borhoo.1  with  houn,|s,  he  would  kill  them." 
J'''"'"':;' V '««».  ?'-''>'•  Sloan.  28  .M„„t.  293, 
68  I'm-  'M  (conditional  threats,  ttdinitled);  1898 
Com.       Karrell,  187  P..  408,  41  All.  382  (,le- 

£.";?" I'll'!""'  ,^'  """■'''  ^^  B.'s  money,  if  he 
hajl  to  kill  tne  oM  man  to  .lo  so"  ;  not  ■admit, 
ted  as  evidence  of  .lefen.lanf.  robls-n-  an<I  mur. 
der  of  B  l»,c.,u«,  "  there  is  no  legal  presumption 
that  such  a  threat  will  U  exe.uted  "  ;  a  rilling 
supremely  ri.liculons)  ;  1892.  State  r.  Bradley 
64  Vt.  468.  470.  24  Atl.  1053  (murder  of  a  ilara: 
mour ;  threats  six  or  eight  months  Ik  lore,  to 
kill  her  if  she  left  him,  a.lmitted.  "pro<,f  tend- 
ing to  .ho.v  that  the  condition  hn,|  tianspire,| 
having  1k.,.„  introduc..d") ;  1898.  State  p.  Urad- 
lev  67  Id.  465,  82  Atl.  240  (threats  to  kiU 
under  certaui  circumatance.,  admitteU). 
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"..kinj  of  th«  thr..t  .„d  .b.  erimSL  when  IT ^"'  '"""  :'"'"'"«  »-"•-  •  « 
oun..Ur.lU|  .vid«ne.,  t,  of  ImrorUnM  l^H  H     .        ""'""  '"  '"  '-Pf"'*'.!  only  u  ^1, 

ll.r..e„,d  Injury.  .„d  tl..r.  w J^nrSw tV  Ti     "."•  "'''»'""'!'''•-  "'  'loi..«  ,1 
«ouia  be  but  •  (light  clrcuiii.Ui.Jln  -^!      .  "'  ""'  ""  '•e|'e"Hoii  of  t|,c  thie.t    » 

would  b.  more  r.l„  fl^Cr,     ^wt:',  ""  •"•■"*"'  " '"'  "-  H'r^'^T^ 
«n«.  or  Idle  br.rfcJo,  or  ebullitioVof  .  '        "  '  ""'*  "»«''••».  the  u-.tlr™  ,17 

of  Ui.  thr..t  would  b.  i„c„.„a  If  it  wr/Ln'    '?'""'''•'••    '■**"••  I''"'""""  f'rl 

CouM  b«  imputed  to  .  malignant  .nirir.nl  J  '  ''"?  '""""»««  ««  .xi.t;  t|„.„     t 

but  at  I..t  b«=.m.  fl,.d  .n,l^t".d  "       •      ^  '  ^""'"••"  "'"  "'•'  '-V"  •«■«■.  v;cill,:.,i„!! 

Ueelaratioo.  muHli;  ^  iTi;;:.;:  J^rT  '"^"'"  '"  -"'^'  -' '^^  "' S 
in  lK,int  of  time,  to  the  alleged  .cr  The  !«„„,. t"'  *r  "  ••'•'^""^''•'.v  «=Ioi«  ela.i  ,„ 
n-e.,  tj,  of  thi.  relation  K„  the  dorraL'o?"/"'"  •'"'«"''  "'"'  -''<"•-»  "'« 
alleged  act  by  him.  They  rau»t  be  J,  „''''''™""".  "'  'i'"  pnrty  and  tL  •  doing  of  ,he 
rr....al.i,ity.  i„  connection  nTLoZrZZ^ZT  ''""^r  '"  ^"'"'^  «  '--'•<  'e 
"H  h.,  declared  intention  into  ..ecutinn  V„ 7J  i  T"  *•!"'  "'"  ^"''y  '"  '"<"  car- 
"«'«  Jown  a.  to  when,  and  when  not     uch  d^  ifio^    '"  f  I!!'''""''''*'  '"  ""  ^•*^^"  '■"'  "• 

nation  («»M74X^'S„VTt'L77m^  "^  ^M''- 

clesign-evidence.  Thus,  he  mnv  show  hT  til  ^  "  '"'''""  ""'"^  "'« 
to  the  nbandonroont  of  the  design  orThat ?t  1  ?""  ?'  ""'°  '""'^'^'"'''v  '^'^ 
or  that  it  w„s  otherwise  withou't  ^a^  ,'^  1"'  "^^'^  ^"  "^  -'  ^'-rsod ; 


were  «amittf,|)j     1880     Us      «     v  ™' 

son  '/."•  '•■"«••'  of  time  wl,i,h  ictorvcnpd  ")• 
1890,  Com.  V.  QuiDD,  150  M«m.  401  2")  V  P  Ki 
(ai3<.n  ;  tlireats  threi  years  Ivf J.  .   .      •;.  i  ?* 

Court,  iu  the  exercise  of  iU^retion  '  l^lgw! 
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Con>    .,    Crowe,  1«5  i,i.  139,  42  K    V    wi  („ 
hreat   f„„rt«„   m„„tl, lor,,   ndm  »,.;,.  ! 

&ir.^ni«4sr^;r^!k'^i'H;} 

'   l!-55,    Atl[in«  V.  State   Irt   Art    ro.    /        , 
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PLAN,  TO  EVIDENCE  AX  ACT. 


3  1 


[Chap.  VI 

J  i\°-  ^Z^'  *•  ""•— •»  •«^*  «•>•  «»«'«•'»  with  Ho«leld.-  0,n. 
«^Prlnclpl..  Where  on  a  charge  of  homicide  the  excuse  is  selMefeT^ 
nd  the  controversy  is  whether  the  deceased  was  the  aggiBss^JdlSweS 
hreats  against  the  accused  are  relevant  The  deceafS^s  desiln  tnnL 
lence  upon  the  defendant  is  of  some  value  to  show  that  on  the  oLIonS 
quest.o„  he  d„i  carry  out.  or  attempt  to  carry  out.  his  desi^.  iSTover  I 
^J^^::^'''-'"'''^'  of  its  communication  tfthe'^eTnTnt 

prove  this,  ho  P«.poL  to  show  It  sl^:e^  ZTL^lIrV,  ^ ''t  't'"^^  '  '""^  "• 
Lad  borrowed  it,  and  that  it  wa.Tu„d  ^th  nl  f  .t^  °^"  ""'  """  P"*"'-  """  h" 
to  show  the«.  facU.  buihe  pre^r^  .hoi?     f.     *    «">=ounter.     He  wa.  permitted 

Of  Sweeney;,  getti^,  the'jKelltdVhrhr^^S 

?uet;tiu:i^Ltt^*tuLt^^ii'rt"'^'  •  -pon  rrp:^i'ct.arvJp^tt 

it.  what  that  mnnVr^rSapprhSfaf^a  «"'"''"  T 

gun.  goes  out  with  it,  «ying  that  hT  me,!,.  ""Vil  uT^ftf  ""°  !  ''°'^'  ^"°"''  * 

pens  between  him  and  that  other  .n^lt^     ■>  "»"<>■>  another,  and  a  rencounter  hap- 

circumstance,  are  e<,'ivo!S«  to  which  o„.  ZiZt  "'''  "^  *'"'  'f  """^  ''"''''•  ^  ""^ 
light  might  be  thrown  upon  thi,  oull^n  f  J^  f""""'""*^  "'"  •«'»?.  that  wme 

pnx.f  of  these  facts  ^  toT.  p-^lurir  ai-HuTf-  *"  ■'  f '"''  '" '"""'°»'  ''^  '»>« 
possibly,  with  some  rea«>n,  c^n^ude That  Lihe  ,,2"''  '"  '"""^  '?•  ^'"'  ^--^  ""^ht 
assault  on  another,  that  pu  pT,^  wt  f  uifi  1^  .h  » r"  ''="  ?*?»•«"»  '«>'  'hi,  purpose  of 
i..  purauance  of  tke  intSndTpu^  wi?„  'thl  !  '""""' '"  °"'''  '^°"^»' "»  "'•■'«1« 
other  facts  in  corroboration  oJ.^utrckSLexis^^^Ts'tru'^^^^^  -d  especially  if 

conclusive  in  thi«.    But  the  fact  of  tli- r!.„„?    '  /.      ^'  "•""•  """W  be  nothing 

sition  which  it  is  inl^^ZeTl  ptr  °Z7e^^ 

whether  thi,  item  of  fact  be  a  m.tte^rroilr  ^  ^    decisive  question  ;  that  question  is, 

their  co..lu.onu^„  tbis  ^^^CrTn^wl  hTve   "l^^t  LS  '"  ""''"''^  "^ 

nicS  fdX ;^;.T  t  ^e  -^rr-tbltUaJ  m^^-^^^'lH^  7  ™""--  *^  ~ 
them  p.^bable.  whei  an  oprrtunTcltr^^^  '""''^  •'""'  "  '"""P'  »<>  «'«<="'» 

would  be  justified  to  theTS  IxtentT^rn  k'.T™  "^^^  '*'^^'''  ""•  -"""'^J 
threat,  is  equally  probable  wh^n  nnf  ^  thi.  probability.     But  «.  attempt  to  execute 

are  so ;  and  whL!  m  i^t^i'  Z  M^^rf  ^f'"  Tl  "'""''"•^'  "  '"-  '»>«y 
attempt  was  in  fa^t  mL  we^  ^1  To^  !  """^'^  '*"  '''"*"'»"  "  "•'"'her  the 
would  not  be  equally  c^^tl'rre  ZZo'.^^^.'U-^f-'^  """"  ^^  ""•  ^--  "'at 

.admi.i;n^";L'aU  ;:Se;':;rcirctrurt  S  th  Vfl  T"  T""''"^  "^  ••" 
intention  of  the  deoewed  at  the  tinT-  T»i  V  ^  *^"''  *°  "'""'  *hat  it  was  the 

a-king  the  latter',  lirand  Zj.7:' U^iTl'  'Tk^'Tk'  f""  '^'^  °'  "•"'  *''■'  -» 

flict,  and    conseqnenti;  are  Xa  t  eSln^  ^  T?     '1^'''"  ^^^^ ''™^^^^ 

wh..re  there  ha.,  been  L  enco^te"  and    t  h  notlJow'   hT''^"'  'I"  """'''  "  """ 

»s,ailant.  threat,  of  an  intention  te  LsailJ^  .„„.',  ^^  "^T'  '"'''"'=«  *''°  *"■*  "'o 

made  by  the  one  who  made  tirtbreate  '  '"''"""'"  °^  "  "*"'"  ^'^"8  '•*-" 


§  111.    Same:  DiaorlmlnatloM  and  LlmlUtJon.     /n  Tk-  < 

fated  threatt  to  show  H,n  H„f»„j     TT     """•*"<"»•    (•)  The  use  of  rommnni- 
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THREATS  OF  A  DECEDENT. 


lin..tation8  of  the  present  doctrine  >    NevP,M   , 

ginn.ng  perceived  tJ.e  present  usTof  thlZtT    ""' "'  '°  ^'"^  ^""'t"  '"  the  be- 

ho«l,I  anse  i„  the  process  c.f  esl^Jl  V  ;Tf"'^      ^''"^  «'"««  -""fusion 

he   rroneous  application  of  ruling  omottrt'"r''°"'  ''•^P^'^'""^  thr.u.gh 

probalal.u.  ,.f  t^e  doceaLl's  act  a„     .  ,  '''''''■"='"  "''«''  t«  show  the 

(2)  A  necessary  condiiion  of  r         generally  understood* 

ceded,  and  is  j,.st7fied  as  d    et  "^S"  "  "'?  .""^  ^-^  «'  ''•"ing  is  con- 
is  whether  there  was  in  f«,fi!      *'v  ''v«"«,  and  that  the  virtual  .-nnf, 

was  the  aggresror  tL  ""^  "''^^*  ^"'  ^"f«»ce. ».  ..  wheth"  Ih  j  '"^ 
/■<?\  Ti  "*>  .  ®°'-  This  IS  univcrsallv  sett),..!  „,„  '^^  wnether  the  deceased 
(3)  There  ,s  much  opportunity  for  I„.      'Z?-'*''''^'  •^'"  ^J'  ""plication 

only  may  it  Ik,  nmnufactrmi;  £  even  "T        "'"  '"''  °^  «^'^«"<=e-    Not 

none  seem  to  negative  it.    (b)X:h«!       J"''-  -ctions  adopt  this  rule  anj 
Courts  provide)  where  there  is  some  !/;""V'  ''  ""'^  '"^'"'■««'l'le  (^T'Zt 
demonstration  of  hostiHf  v  -  "'^  saymg  that  there  must  have  hoo,.  „ 

-ased.     It  is  difficJrt  1  ,  ZCZ  fr^  ^/""^  "  --t  at  •  ,X-- 
^Mte  notion  0«/r«)  or  i„  a  Zi     f    •    *''"  limitation  originated  in     1 
sary  element^fVira:^"^  «^  law  that  an  oJer^S  i'a  nLT 

of  preventing  the  abuse  of  this  ev  d    c^'^'r!;  ''  T"'^  '"  '  «-'-"'  P^Z 

(c)  would  be  the  best;  i.e.  to  adm  til  'I  "'  *  '=°'»'""ation  of  (b)  and 
was  some  other  evide'nce  of  tiL  d  La fed^'f  ""^^  ^''^  ^y  ej-witnesses  he  « 
eye-witnesses  to  the  affair.    (4)  ATXr  "^"•'-'7;:'">  "'  ^hen  there  werel 
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— .    »"  r,vii.ttftcii  AN  ACT.  [Chap  VI 

re»guta  is  sometimes  appealed  to  ».  thJ  °™'j"°"'  '5)  The  doctnne  of 
and  the  same  notion  Siet  the  olcL^'°7''  "'  "'*'^'"8  ^^«  «^i<^«'>'=«; 
"characterize "the  deceTd^  conSuct  ^J  'T"''""  ''''*  '''^  '"^^^ 
veil  for  obscurity  of  thorht  is  p?«.»k  ^J^Ployment  of  r«  ^«te  as  a 

enough  here  to4  hat  S  s  no  ZSarr'!"'  ^^'^'  §  ''''>^  -«*  '*  « 
and  cannot  be  made  to  fit  its  X  Id  ?h  ?  °  *°  ^'^i'' ^'"'^  °' «^''1«"'=«' 
doned.  the  better  for  clearness  oMegal  hou«ht  TeTln"  ''™"?"  '•""- 
«  impossible  to  ascertain  the  exact  ^rul.'&o'i  1°  «ome  junsdictions  it 
inconsistent  tests  laid  down  in  succeeding.  ,^Z/^°^  "^  'snored, 
dictions  are  cited  to  the  excluTion  of  it^?  !''  '^'''''°°'  ^  °*^«'  i""«- 

.atter  comes  „p  for  a  rttriirLrott'd.r'^  '''  ^'^^^  ^'^ 

*  A«  in  PIam.I.  - 1   tr__ 


•  A»  in  Florid*  and  Eanaai. 

•  Ad  in  Louisiana. 

Carroll  v.  State    91  i.i    it  /.i    "^  ""'""''  •  is»J, 

violence,    an<i   because   the   threat,   aho^d   te 

itL,''     *''•   ^'"'■"  «"•  State,  43  id    374 
(threa  8  uncon,m,.„ic.,,ted  are  adrniasible  when 

c!L.„     ^^1  K  ■''""'  ''"^  "•""»»•  "tatua  of  theX 
oeaaed  and  hia  motive  in  Roing"  to  the  place  .„d 

^rlp^ceW^ral^Tre^Stl-j: 

the  e;in t  il  .f„  1T'""''"",:'«  f"™"  li-itationa  ; 
me  essential  condition  is  that  "  the  deceased  1,»H 
?o«Sht  a  c„„fli,,.t  with  the  accused,  oHr^  mak- 
ingsoine  dH,„„„„n.,i.,„,  „,  ^^^  act  of  atu^'k  " 

Mt«l  threats,  recently  made,  are  admissible  fnV 
the  |,ur,««,of  showing  the  quo  ZZ^Tsn^h 
demonstmtion  or  attack,"  or  for  "coiwtemt ,,« 
those  that  are  communicated,"  nr    "iZl?  .?? 


the  preceding  case  approved  ;  the  deceased',  n^n 

rejectetl);  tali/urnta:  1860.  Peonle  ■>    a.n„ij 

"Cul.  476.  48/(ad,nitte.i ;  UuSeouW^lt 

he  evidence  w..,,  conHicting  as  to  the  a^n^T- 

^  1889,  People  v.  Scoggins,  3?  id    676    flS4    «<i« 

(admitted,  where  there  is  other  evidence  L  "2 

c:fs^w':::"r  **'"«  «iven-th„t  ti  a" 
Ai^..|id.t3(r;:t"^iWr;5»std": 

(fonner  threat  admitted  "to  show  tint  at  th. 

exd'ude'.  fj'"-  '"('■!:'«"'  of  " doe's-^i^oi 
extluUe;  here,  a  .vear  before);  Florida-  18R« 
Bond  ..   State,   21   Fla.    -s/,' 751  "admiS 


^  -.._.  „,„  vuiiiiiiunicareu,'  or.    whera  fh« 

?f?;?«r  "  ''r'''H!'''  "  t"  »l-ow  who  was  ZL  i' 
the  h«t  assailant ") ;  1881,  Green  „.  Stal%9  i7 

St  rn""?  or  a*™'-!);    1896,  Gutter  i" 

?h"f:i',  "T;'-  •""  «Pl'b-ingVdetdfn.^"et 
Ark  568  tt,"""'-'  '^^''  A"-'""  "•  St"'«.  18 
1839  *pf:  *"(P'^'«""  pHnciple  not  consider;d)  • 

the  pnjsent  prin^ci,  e',  ilid ''.^Lit?^  jrS';^ 
n.cate.1  threats  made  on  the  day  of  the  kin,'!^^ 
as  tnan.feating  "the  nse  he  [tL  d^rn^     i^I 
"led  to  make  of  the  pistol,  e'tc,"  "  thH  itive 
It  ivas  tnL-  ntr  l.i.n  ...  r.     "   _    '.    .. .  .     '"""ve 


teniled 


"•  state.  34  id.  469,  47^0 'r'JI^^^.lSed.""? 


IM 


I«it  of  the    rana,iction,  or  when  the  nuestion  „f 

(X  ?Z\v-?*^'  =**i''-  "«•  133,  9So.  83S 
n  S„  k«  ?  '  >''""  '•  ^'a'^  30  id.  234,  2421 
sis   <i^o   ilT'l'  ,"»*•  S"*'"  "•  State.  33  id 

th«f  "H,.  1  •      ^  7      °-  *32  (as  showinir 

mat     the  deceased  was  shot  whij.  1,1  „.,_  ;„  JV*; 

trre't.'irbf''^-^"™^'-^ 

oZS  •  ,''ri'Sr'°"i';"''^K»''",ediific,i'uv" 

wwryiffl     1846,  Keynolds  r.  State,  1  Kellv  "222 
230,  ^mbu  (admitting  evidence   that  the, le 

ms'^Mt  """'■*  ''""^-If  J"»t  1-fore  tl  H  Va';: 
]»4S,  Monroe  r.  Stnte,  6  Ga  8";  Ifs  I  ir 
(«e  f.defence  ;   admitted  to  s^mw  "  the  ,t!.'      r 

™ugnt   about    the    emergency";    i^imittiug 


i  i; 
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r  ^«  Whether  a^irw^'errjorrheS  rw-r    ^'-  "'« 


<113 


H.wkin,„.  state,  m" . V?  ?  oJ  h  "^^' '  "'»• 
prior  design  to  kill  the  drr.l' i     ?  *"""  "l^M'e'  '« 

i-l.i..e1^'„o'q".''f8'urA»«'''-"^^^  tt.fir'!  <-■"■"■"'" 

718    729 /v--l< '„'*''*'  Hove  ».  State  So  fj        """pt  at  «  n\n  of  inafj 


Stati 


(M<Tu<led,  where  th»J.  -  '  .'  '*  **•  K.  64 
•t  the  time ;  thrdefonda^?".  Z  ^°''"'  •"""'•«=» 
jot  auffident  to  layth?,  f„"T.':"  "v'***'"™' 
Mny  r.  State.  90  "/  7a,'  S'''"'^«''»n)  i  1892. 
(.•«<linitte.i  where  the  ~»r   ''^'  '^  **•  E.   108 

f'iri,i,hi„g'..„  re«„«X'i,,f  "•  '  (!""raitted  as 
ce.«Hl  «,5.ht  trdefenda  t  L"7h'''*''  ""'  '''^ 
"'^•■.tin«  those  threat  ")•  187n  Vn''**  "^ 
P"'l>le,  64  id.  422,  429?a,Im;f,  ..  ' ,"  '"'»""  "• 

ingO.uii.lH.ll  v  PmnU\'.  r?-,i^^(m>ror. 
Helm,  ..v.  S.?-Z*V  ^'"''tSl'Z-  •  '«»». 
'eased',  hostile  feelioM^  .  P-  "?.  ?'  ^ '  «"  W*^ 
frnjeisin  issue)  ;7„rf2,'S,  'i^^^u^K  "  ""'■<'''■ 
37  Ii.d.  67.  60  1881  T^n,^*''-.,'^''"'''-''- State, 
"they  supply  Krminds  f^  ''  ?'"**'  '«  '■''•  21? 
.leccasi,!  wis^.K  ,i°',?" '"fr^'-ec  that  the 
State.  130  id.  227  So  2,'  J,' i?^}'  ^"'"s  f. 
P«rtic.i,U.i.ed) ;   Isf^Elfi/:  \»  »  ("0  rule 


d.i!,*t'ii  .r,^Ti~-  «h.7e'  th 

•nd  T.,  the  dei^ci^!,  tif£^^  '*'"!••''  d'oense,! 
excluded);  19m    Hir  ""*»'•*,  «K«iDst  D.  wei-e 

4<6  (excluded,  but  this  nri,.' 
W-  1177  (excluded  nn  I'  "'*.  "•  %""-  30 
State  r.  FUher,  88  id  is.Tr"  f "-") '  1«81, 
■;•  Willia.„s.  40  id  lis  1-n'T^^  =  "««•  Stale 
decision,  i„'  other  juris,  i'.?!  ^  ^i  *29  (eiting 
above   cases,   a  id    a'^  Lwtt  "  °°.l'    *""  "<"   the 

n  cate,l  threats,"  and  "er-f*"  '5«  ™"'"'U- 
with  which  the  deceased  1.,  I'"?  '.'"'  f""P<>" 
tre."  an.l  "  confimi^tl,^     "r'^''  ""'  "'»«»»■ 
ger"  appi^henderhv^.K"  f  j'"?  "^  "»•  'I-"!- 
State  ..Tv„lsh '44  id*^  im''ff3";'""Vi,  '«»2, 
(the  trial  Court's  recital  Mtnii:  "  ^'^  «" 
^™.»«a  laid  i8^omdu"vel"l8«';' "/"""''- 
Hsms,  45  id.  842.  SiK    10  o ' ' ,  '*''^'   State  v. 
the  prec«lin;  caTe  ^l'„3  \  "^  "ho  i-ule  of 
DeA  45  ."d.  mi    n1?i!;'><i'«»3    state  v. 
bemuse  the  defen dan  's  '.™  **■  "  ^-^^'u.le.l, 
"o  prccetling  c^S\^TT  ^'"  "'^r 

"•"rely  "who  WM  th.  '"""*'  V"'"''''  •»  «how 
nmttcr  beinVtreTteH  ..«"""•'■''"'■•  "'•'"■•'•'l.  the 
•ct  rule  of  ?o.^nm?i<^„rri''"""*  ^^^  "'e  ove" 
•nd  the  WinZ,.  r»<.  ",J'*:'"»'  >"<  8  247 

State  ..  ?„„,7s^'e?,'^'  TuS^'^'t''^ '''"'• 
tnitted,  nn.ier  the  oVertJ  »  .'"'  ^'  **"•  *«  ("d- 
State  «.  JVuett,  49?d   m   ai't-  •';:'f;' '  '«9^ 

no.  6«0("son.e  hostile  ik-mnu.,J,\L'^-      •  ?^ 


•  —-■=  ■'.  namson.  111  Tj,     "     ni 

M'l.  4«2,  473    «„7w,  /   ,  •  .'^"T"'  ■'•  State,  65 
of  doubt  as  to' thl         (adimssilJe  only  in  ^nse 


•"■de-D;  1876,  StaTe  r'xM   '"'."S  (lefi  undel 
(e.Tcluded  under  the  „?hJt°^'>f  '••'   '0*.  "< 
ti.in«  the  present  one)    l''s''7-"£''-*"'"»"»o: 
«  id.  WoLdmledu^nl^''- *•?}•"■  Elliott, 
t.on„fs,.|f.5,.fe„cei,'i""^'  «"]*''.  *''<'  lues- 
Stuter.  Brown,  22  k"„    m^/l  i*^?"^ ■  >"». 
the  question  of  aMfrei'on  ,f  P.!''™""'*''*  *•"■» 
doul.t.-ortocorroboIrteT         '""y  """""r  of 
ISSn,  State  r.  80^^24  •^"'i'i'"-''"'^' 'treats)  j 
Stater.  Browi)       "oos^  .'  **' J"  (''rP«'vii  g 
id.  I,  24P.e.  6V(^me'l    A-'wV''""'''"^''.  " 
iielius  V.  Com     1 5  B  M  •     ^1"^"  •■  '  «•'».  Cor- 
l*cause  "hi?i  .t'nLn  to'^n.^t"'  ''^ («-»missil,Ie 
accuse.1  was  an    miMrtanf  T\',  ""  ""*"'' ""  the 
^rl'ef  of  the  ex  ste'^^'o    ,?!"'  *?  "•'"  «»  "'e 
a  »o  to  corroborate  th?  tesZ      '"  """'""n  "  i 
•licated  threat,);  I8M  CT"' ??  '°  «"""•»- 
644.  20  a.  W.    67  m?' f.'''^''*.''-  ^"■•'  89  Ky. 
his  plan  of  .jtZion.7dmi'S[e3ri89V''v?'^"« 
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-  P^Ple.  ib.  736  ZwM«m*e)™^>=  «r-" 
i.  rainier,  96i.l  «sn /..  1  ■  •. .  '  •  J*"",  leope 
•late,l):  895  Peo,?ie^;  pT'''"'  "°>in'itatio,,s 
N.  W.«5tf  nIJC  .  r;.*^''"'".  105  id.  568.  03 
Dumpbev,  4  M  „ '  43^ ''"'''r^'' ^  1880,  Stater, 
threats  excluded"  ;hfi«;»     !  <U!"-<"''>"»nioaled 

37  Miss.  383  400  iMl!,t  •  •"'^»™"'hi'.  State, 
erclude,l,  l,^t  "he  ,'i'l™''''"""'™'''''''''ats 
sidered)      1877    J jr*"'  principle   „„(   ,„„ 

(t^whVIe's*b:.cftrw"J•in^'r^.•'>|  *''■  ^«0 
Wipgin's  Case,  U.  S*X  '.!">''"  "^  "'« 
held  admissible  oilv  uhl^^i  '"1  ",■"  "idcnce 
who  was  the  .^^^*7'J'"r}?  ••""•'t  as  to 
there  sre  no  witSTJi  .1,»  !"^T"^y'  "hen 
"'•■n.  if  a  lyine-inTaitli.     '?*'  *""  '"•«  "'" 
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PLAN,  TO  EVIDENCE  AN  ACT. 


[Chap.  VI 


whether  a  will  was  made  to  have  a  certain  tenor  or  provision  (as  where  nn 
alteration  ia  at  issue),  the  plan  or  design  or  prior  intention  of  the  testator 


Jk«  '^in  /'     "•  f^l  V  K™?'^^''  »•  State,  ib.  fenc*  ii  ii.  inn.  j   ,1m  to  eorrobonte  comniu- 

486.  450  («|.proy,Dg  John«.n'.C.w  »nd  »pply-  nie.t«l    thmiUj  '.1»  wher.  th.  wr««or  i. 

ingth.Mme  rule,  though  with.  rid.radu.ittiDg  dunbtful    on    the    .videnc) ;    P,^^nia- 

»uuh  eviJence  where  "  peculiar^ circumstancea"  1881.  Nevling  v.  Com..  98  Pa.  822,  337  (iK.li.t 


»uuh  evidence  where      ,.<>...,„.„  i^ii,;uiu^uiui:bii 
demand  it) ;  1885.  Moriarty  e.  State.  62  id.  654, 
681  (applying  the  aame  rale,  apparently,  as  iu 
the  caw  of   conimuuicate<l  thraata,   a.   v.,    in 
f  247,  pott) ;  1896,  Prine  e.  Stata,  78  id.  838, 
19  So.  711  (admitted,  under  the  rule  of  John- 
non'e  C.i»e) ;  Uimouri:  1871,  State  ti.  Slmn,  47 
Mo.  604,    609  (adinitte<l,  in   effect  OTerniling 
McMilleu  V.  SUte,  1850,  13  id.  30) ;  1876,  8tate 
».  Elkiru,  63  i.l.  159,  164  (iidmitted  in  doubtful 
caaes.  where  the  iasue  is  self-defence) ;    1877, 
State  r.  Taylor,  64  id.  358,  361  (excluded,  be- 
cause no  (^nestion  of  self-defence  arow) ;  State 
B.  Brown,  lb.  367,  375  (admitted)  ;  1877,  State 
».  Alexander.  66  id.  148.  161  (admissible  where 
there  is  "evidence  tending  to  show"  the  de- 
ceased to  be  the  aggressor ;  "  unless  an  attempt 
be  made  to  execute  the  threat,"  it  is  irrelevant) ; 
1879,  State  r.  Oiiv,  69  id.  435  (exelmled  ;  ob. 
scnre) ;   1882,  State  i>.  Eaton,  75  id.  686,  599 
(admitted,  seinble)  ■  1885,  State  v.  SI.,Nally,  87 
id.  650  (threata  receive,!) ;  1886,  State  v.  Eider, 
90  id.  61,  60,  1  8.  W.  826  (admitting  threata 
without  restriction,  to  dotermiue  who  mm  the 
assailant,  but  pointing  ont  that  they  constitute 
no  legal  justification   without  an  overt  act) : 
1888,  State  V.  Rider,  95  id.  476,  484,  8  8.  W. 
723  (threata  apparently  usable  to  show  whether 
the  deceased  did  make  the  first  assault,  and  the 
requirement  that  there  must  be  other  evidence 
of  aggression    apparently    repudiated);    1897, 
State  ».  Thomas,   188  id.  168,  39  S.  W.  469, 
$emhl':  (inadniissiUa,  where  no  other  evidence  of 
agscrossion  is  offered) ;    1898,  State  ».  Hopper, 
142  id.  478,  44  S.  W.  272  (the  vagueness  of  the 
threat  held  here  to  affect  ita  weight  only) ;  1901, 
State  a.  Smith.  164  id.  567,  65  S.  Wl  270  (ad- 
missiblo  only  "in  case  the  evidence  leaves  a 
doubt  as  to  whether  the  defendant  or  the  de. 
ceased   was  the  aggressor");   UatUana:  1901, 
State  V.  Shadwell,  26  Mont.  62,  66  Poc.  608 
(threats  held  admissible ;  overt-act  rule  defined 
in  detail) ;  1903,  State  v.  Felker,  27  id.  451,  71 
Pac.  668  (prior  thtmta  admitted ;   no  definite 
nile stated) ;  StmJtnty:  1824,  Stater.  Zellers, 
7  N.  J.  L.  237  (excluded  ;  the  point  apparently 
not  considered) ;   New  York:  1873,  Stokes  v. 
People,    53  N.  Y.    174  (see  quotation  siipm) ; 
North  Carolina:  1877,  State  v.  Turnin,  77  N.  C. 
473,  479  (admitted  as  tending  to  show  prior  at- 
tack, the  evidence  being  wholly  circumstantial ; 
also  as  corroborating  communicated  threats) ; 
1882,  State  o.  Skidmore,  87  id.  509,  611,  512 
(mayhem  ;   self-defence  in  issue  ;  threata  of  the 
prosecutor,  two  weeks  before,  exolnded ;  citing 
only  State  v.  Norton.  anU,  {  105) ;  1897,  State 
V.  Byrd,  121  id.  684,  28  S.  E.  353  (admissible 
only  where  the  evidence  of  the  killing  is  wholly 
circumstantial;  opinion  obscnre) ;  Ohio:  1850 
Stewart    V.    State,    19    Oh.    802    (admitted); 
Oregon;   1894,   State  v.  Tirtu,    28  Or.    88, 


IM 


not  raised) ;   Soutk  Carolina :   1890,   State   v 
Bodie.  83  8.  C.  130.  11  S.  E.  624  ('there  may 
he  cases  ill  which  uncommunicated  threats  might 
he  competent") ;  1896.  State*.  Fails.  43  id.  52. 
20  8.  E.  798  (oiimiaaible ;   but,   <emi/«    there 
must  be  other  evidence  of  the  deceased's  nggres- 
sion);    IVaiMiMe.'    1846.  Copeland  v.  State.  7 
Humph.  479,   495  ;tbe  deceased's  threata  were 
treated  by  the  Court  as  throwing  light  on  the 
question  of  her  aggreasiop  ;  no  objection  of  law 
had  been  raised);    1?72,  Williams  v.  State,  3 
Hei.sk.    376,  396  (the  deceased's   threata  wera 
treated  as  indicating  that  he  was  the  aggressor ; 
no  objection  of  law  having  been  made) ;  ignited 
SUUe$:  1876,  Wiggins  v.  Utah,  93  U.  S.  465  (the 
question  who  fired  the  first  shot  being  in  dia- 
piite,  held  that  on  the  evidence  the  trial  judge 
improperly  treated  the  defendant's  aggression  as 
being  beyond  doubt,  and  therefore  wrongly  ex- 
cluded the  evidence  of  the  threata  of  the  de- 
ceased ;  Clifford,  J.,  dissents,  apparently  only 
because  there  was  no  evidence  rendering  the 
defendant's  ag;,Tession  doubtful) ;  1895,  Allison 
V.  U.  S.,  160  id.  203,  16  Snp.  262  (admissible 
where  there  is  a  doubt) ;    Vrnnrnt:  1847.  State 
i>.  Goodrich.  19  Vt.  116.    120.  temhU  (self-de- 
fence ;  a  declaration  of  the  injured  |iersan,  while 
on  his  way  to  the   defendaui's  hoase.  that  ha 
wanted    some  powder    to    blow    it    np,    ad- 
mitted);    Waihington:   1888.  White  r.  Terr.. 
8  Wash.   T.    397,    403,    19   Pac.    87  ('admis- 
sible   in   all   cases,    whether   or   not    the    de- 
ceased was  the  first  assailant  and  whether  or 
not  the  deceased"    made   a   demonstration  at 
the  time  of  the  killing) ;  1896,  State  v.  Gush- 
ing, 14  Wash.  f27,  45  Par.  46  (approv.iig  the 
preceding) ;  1897,  State  r.  Cushing,  17  id.  544, 
50  Pac.  612,  itmble  (excluded) ;   Wat  Virginia: 
1875,  State  I..  Abbott,  8  W.  Va.  748  (admissible 
to  show  the  deceased's  state  of  mind,  but  only 
after  communicated  threata  have  been  shown) ; 
1889,  State  V.  Evana,  88  id.  417,  425,  10  S.  E. 
792  (same). 

The  nrosecntion  may  of  course  rtbitl  the  evi- 
dence of  threata  by  counter-testimony  of  tlie  df- 
eeased^apeaet/uliUans:  1880,  People  r.  Carlton, 
67  0.il.  83,  85 ;  1891,  People  ...  Powell,  87  id. 
848,  362,  25  Pac.  481  (the  deceased's  declarations 
that  he  had  no  arms  ;  his  habit  of  not  carrying 
them  ;  and  his  refusal  to  carry  them,  exclude.!)! 
1899,  State  V.  Chaffin,  66  S.' C.  431,  33  «.  E. 
454  (deceoseil's  expressions  negativing  hostile  in- 
tent, admissible  in  rebuttal).  It  would  seem  aim 
that,  whenever  the  deceased's  aggression  is  in 
issue,  the  prosecution  could  begin  with  its  evi- 
dence of  peaceful  plans. 

There  may  be  sundry  other  cases  in  which 
the  threats  of  a  deceased  person  would  be  p  le- 
vant apart  from  the  present  (loctrine  ;  e.  g. :  1854, 
Com.  V.  WilioD,  1  Oiay  839  (where  the  defend- 
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revoke  a  y^inZXnue,T^^;,^Z^^^^ ^^  •» ,-"'  ",'  tr^'  "^ 

out  thU  plan."    The  re.evanc,  JS ;^t-i:lT::J^Zl''''  ''''''' 

in  i'wiu'^'itr;,Veitr^,£'^;;r-  «•  ^^V'""' "'"'"""•" "'•-"- 
whether  if  in  .  ^i,,  which  i,  noM„  the  hZwlil  ,!r!'''°"^=  "^ ^^''  "•"'  «""'i'l"] 
evidence  might  be  received  otpr^vio^ d^itZT"\°^ '^'  !""'"'  »"  '"'«««°"  »PP«a" 
the  property  in  the  manner  in  wW  Hi  iu^^^'/u'!'?  *•••';«  '"''"ded  to  di.po«e  ot 
the  draft  of  the  will  could  be  produced  col^-,-  '  ■  ^'  !'"  '"  '*•  '^*^"^  '»'•"'•  « 
would  it  not  be  ad,ni«ible  .vidS,Tnd  mT/htTot  H!!  T^  •  "V  1"  *"  "^  »"*'*•'  f"™' 
will  was  executed  the  draft  and  the  w^  hJ  iL  I'-T '-fer  from  it  that  before  the 

Would  not  written  or  verbal  in.  nc'L  fro™  Th  T^^"^  ""^  *'"  ""'"»''«  '""fi-"!  ? 
will  in  the  .-^red  form  be  equal  ySsible?  I„  w^T'  *".''i'  '°"'=''°'  '^  '>"'''  ">e 
tions  ditfe.,  for  this  purpo^.  fro^a  conimnn  ITT*  ''° '"•"■  ^*'»«"  '"»'"'<=- 

another  person  that  he  had^to  Zed  in  hUwrnrd""*  '^'^  r"""  '''  ''"'  *«"«'"'  '^ 
carried  into  effect  by  the  will  ^  aTte,^  ■  m^""  t'  ^"  ^"'^^'^^ '"  ">«  """""'r 
if  .uch  evidence  were  to  JI  exdud^^  a  le„l  i  T^'^  """  ^J'"'  "'«^'"'»''''  *»  'h"  '»" 
respecting  the  priority  of  two  events'  t"at  XZT'^  T-'^''*  ^  *"''y  ''"'^"  ^""^  " 
execution  of  the  will,  and  I  am  not  aware  of  ^„7'  ^«.":"''"'f  °^  ">e  alteration  and  th. 
dictum  against  the"  admissiWli";  o7.u"h  ev7en'ce"''  '  T  ''  "V*"' <J-'»'^ --.  or 
alteration  i.  not  an  afterthought  "  ^^^'  demo.istrate  that  the 

te.L^e;tiS1ectftCo1r;:t\£t::i,^  ^t^-  '■  ^-  '^  ^-"-^"'"^  -»«- 

contentsof  the  instruments;  it  T   !i  vevWetTof  t^h«        '•»"°'  '1".'"^  •'''•*«"~  "^  t^o 
wants  execute,  the  instrument  .imnT       i         ",'""'""'  °^  """  P«"°"  ^^o  after- 

hi,h  degree  of  p.  abilUyTnl  Jes^a'S  o7  aT  °i  ^'°'^t " V "°  ''°'""  °*  » 
The  cogency  of  {he  evidence  dep.  ,  T^  * '  eh  „n  »h  ^^"^  °'  P">bability  in  others, 
declaration  of  intention  to  the  I^riod  of  The  exltion  ^f  "th'"!.""  '"  '*'"'  °*  ""'«  "'  '•"» 
"  The  declaration,  of  the  te.tetor  M  t^  what  hT^nZHl^  '"•'"?'  '  ''^'""'''  ^'■•'-  = 
contempor.neon.ly  with  or  prior  to"he  elation  ofh^  will  are  "oJ7"' '7'^  ^f  ^' 
may  corroborate  the  other  testimony  as  to  mh^tL^rlnZZ'^"  .u  ".^  '  *"'''"°~  '''"='■ 
is  more  probable  that  the  testator  hL"han  tha  he^«^ot  „"Le  ""  '•  '  Z  "  ^'''"'"'  " 
particular  bequest  when  he  has  told  a  ^nnm  Drevi^ul  tr.f  t  PY*'?'" '^"'"'' °' * 
inasmuch  a.  it  .bow.  that  he  had  it  in  hi.  J^H  P^'-'owly  that  he  intended  to  make  it. 
th«t  declaration  "  i  "  '"'°'*  *"  °"*«  "'«=''  •  ^i"  «t  the  time  he  made 


•nt  claimed  to  have  done  the  killing  under  an 
insane  d«lp«ou  that  the  decpaaed  was  conspiring 
•Rsinst  him,  t.ie  deceaseds  uncommnnicated 
hostile  eipmaious  were  admitted  for  the  State 
to  show  that  there  was  m]  pound  for  the 
defendant's  feehng  and  that  it  was  no  in«uie 
delnsion) ;  compare  §  231,  pout. 
D  ^nr'^m'  "^8.  Keen  r.  Keen.  L.  R.  8  P.  4 
LAnli'^fT'  \'-  r*  «t«tement  by  the 
.wi  •  f*  !?  •";  «"«">«<>''  "f  mind  tends  to 
show]  intention   from  which  the  fact  of  destnic- 

•J^irr  ^-  '"'f"^'  "'*™  ^'"B  "thercircum. 
stance,  leading  to  , he  «ime  concfurion  ");  1877. 

Sin.  ,h  ^'i^""'"'  h  ^  2  P-  n.  «0,  64  (to  deter! 
mine  whether  an  alteration  favorine  H.  D  was 
made  before  execution,  prior  declaraHon.  in  H. 
l"  n  Tp  ^''•."■P'"o^^:  1880,  Oonid  V.  Lake.. 
rk.»h„,  ^-  ^  ("""en.  J-:  "In  considering 
ti..l,n  '??""•"'  P"=**  of  P«Per  constitute 
the  will,  evidence  would  be  admiJ^ble  to  show 


187 


r  li-.'"  *^•  '"t""""  of  the  testator  to  make 
disposition,  in  conformity  with  tho««  which  «„ 
found  upon  the  several   sheets  of  paper 

fh.'  T^T  "'  '"'r°""<i  not  be  diWnt'if 
the  suggestion  were  that  the  fi«t  sheet  was  a 
forgery  or  an  interpolation  by  wjmebody  after 
he  event";  following  Surien V  St.  Leon.n^;) 
1855  Davu  I,.  Rogew,  1  l&oust.  44,  74.  93  'the 
tMtator  was  said  to  b.  blind,  and  his  intellig,  ? 

ofTntntl  "■"•''•."""'.'  •"'  P«^on.exnres4«n. 
^IifS..f .  °1!'  '"•  '•'"^''ons,  and  depositions,  ad- 
!»«$  n  "•""  '":^  »t»teof  mind  wiien  signinc): 
iff™  S"'"'*  "■  •"•'■*"•  «"  *''••  893  (intention 
«rt»7„  f*  "~"t>on  of  a  will  to  make  one  of  a 
certam  tenor,  held  admissible  to  show  that  a 

&'"'..'"^"'1.  "  »  **"  »  K«nuine  and  no? 
l?!^*  IS'"/,',*'".  ""*""  of  g'nuineness  is 
!.?A    'S''  ^'"?'''"«  S"*^^"  "St.  Leonards, 
and  Gonid  r.  Lakes  ;  1862,  Converse  v.  Allen 
4  A.l.  612  (to  sho»v  that  the  omission  as  legateeJI 
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Two  other  principles  are  to  be  discriminated  n\ -n  j  ■  .^.,. 
expression,  or  uUerancu  <Am«/.«  reviSent  Se  ^^^r^'T^'^ '*  *''" 
exception  to  the  Hearsay  rule  is  wLll  Ztlw^^  u  '*»^^"  P^"".  under  an 
tion;  the  distinction  beL^n  thri  k'''"''' ''?*  ™"^«  *  ^ff^^^^t  q"es- 
testamentarydeclaratioTueWherr  ^'T^.^""^'  "'  "*-  "'I  Post- 

(post.  §§  m4.ummT^^Z^r.r^'  ^''^ " '"'^"^  °'  »»•«  ""^J-t 

/'.^«;  or  .W^.  one  is'eliih?.^  tl^'^  T/^^Sl^r''''"  ^  '^^^^  » 

nisot  rd:;r  s^n^t^pj^to-n^rn^^^^^^^  *°  -  -"  -^ 

Here,  however,  the  usual  soureeofd^iiru    •  'T^'     "'  *"  "«'="'«  *  ^"""-'^ 

vant  pieces  of  evidence  to  show  fV. ''''°!'® /^  '°«  "  cha>«ed.  one  of  the  rele- 
however,  has  hern  eomelt  exclud.r"''^:^'  *  ^^"^  °'  ""''='<*«•  This  fact, 
certain  quantity  of  otWevSenc^  of  sui"."  """u  '"^'^^^°''  »'"»  ^'""»«  » 
be  received,  /his  "quireTerLfsrS^redT^^^sSr  ^^^  ^" 
5«i^o;,w  E :  Emotiou  or  Motive. 

ofcbilclrenWnilleiritim.*-  „ ».-.,j     .  ,  ^  ^     oiiuii  m 


of  children  Wn  illegitimate,  wm  not  «ocid«nt«I 

.1^  „f  .K  ^"'^'"'"  !;■''•  "'«  ""<''«"  reciting  a 
H^^    J^'t  P"''^'^••.  »M  there  before  ex^u! 

Mich.  .WO   12  V    W   ««>  /f       f*"  ^I"'^"''  ** 
Change  f^.ifi^-,fi,i:Xa\;^^^^^^^^^^^^ 
the  execution  of  an  allege.!  later  wiM)    Tsar 
Ocmlon  r    Bums.   141  lYo.  602,  43  S    W«ij 
(iniliiB  influence;  the  deviaeeV  ti.t,  ♦  *^ 

tiff,  admitte.ll  •  l)ia«    n   ''l"Vrty  to  the  idaiii- 
P.i  218    35  At'l    ««•,"■"''"''.'■  "■  «»"In'r.  177 

I>;.nnelly,  lo'o  iv"4r7  "2  Atl  isa'f"'  '^°'*  "• 

?^^:^':irirr^r 'r-^--'= 


f-.on«toth.natu'i\?iyiH^^.(- 


188 


•■....^,.o«:a  n'uu  lesuned  th 

*™rw"»S;ri..'r3,-,'«,rir,,£ 

Cont^  'll^  i-  v'^"'"«  *••«  P">'«''ilitie>). 
10?  (™„-  "'"?»"''«"'  »•  Bobbin,,  124  Masi. 
i!ni  P'^'"''"'  »•"'  "f  ""  pirtie»,"  exclude,!  to 
?X,  ^T  °'  •  '"*  '*'"•'»•     Co-npa".  the  use  of 

of  .Hm^.'JJ'M!;?'''"™  "'•  'r"'  8  2*30)  'fo'ii'i 

r„  T^^  f-^- '"'"'  Pr°'  nwtiations  when  olTerod 

&o7i'i*o:t'd"ocl„:'n.'':;::  *"  *"" '""  ^ 
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to  the  doing  of  the  .ppropriaVS-,r:«"  ?'  T"",  "  "^^'^  '"'-d 
or  robbery,  or  angry  hoatility  to^n  JZ I  T^'  ''"'"'*'  '"'  """^^^ '«  theft 
emotion  in  theTLn  in  q'Xt iTlTeaTt''^ T"" "' ^-'^ - 
In  thn,  step  of  the  argument  we  awuine  thi  .^  ,  ^^'^  ^^"^ '"  1»-^^«'i"n- 
how  or  other.  Ju.t  «.  a  .pecific  ."rof  di^T  "  ^  ^"'''  ^'"'^'^  '"'""■ 
to   ead  to  the  appropriate  act.  .^T.lfe 

similar  evidential  bearing.    ThehLTfthT    f  *""°"°''  °'  ?'««'"'>  »'««  « 
hng  active  emotion.  .eekh,g  for  an  outlet  iiv„r?""'r  '''^  ''^"'S'  '"'P'^I- 
must  in  its  turn  be  prove^-just   '  cCj/  '^"^  -^^^  ^"'  this  emotion 
proved.    Thi.i,thenextstei..Kvidentianvav  "T."'  '^P^'^''^' '""«t  be 
the  evidence  is  circumstantia  •  and  S?       ^      *'^  •'''^''*°'  °ne.    Usually 
and  (i)  events  about  him  tenl;;"^   LueM'e'  ^^^  "°'r*  °'  *'"«  ^^^l 
«  the  expression  and  effect  of  the  existS  in  Ir  T  ""'•    ^"  ^"^ '''"  '^""d"^ 
ward  facts  are  such  as  may  be  the  st^^nul    !  7     *'"°''°"-    ^^  <*>  ^'^'^  out- 
what  conduct  and  what  outer  evenS  «,«"'•  '"""^  '^  '^'  """"°"-    ^ut 
existence  of  the  emotion  is  a  diWar .     l"""  "f  ''^"'''"S  "'«  P^babL 
t|on  to  show  the  probability  of  r a  ?rdZdT  v  '  '^'''^""^^  "^  '''«  -- 
the  present  subject)  raises  pfacticaHy  uo   vSi  JT'*-  .  ^^'  '"'*«'  <«'"'=''  i« 
a  host  of  them  (post.  §§  385-406)  '^'*^«"'"^  J»8P"tes ;  the  former  raises 

The  unfortunate  ambisuitv  in   »»,«        j 
That  which  has  value  Show  the  dol"    ""°'";"  *''"»  "^««'»  ^t'elf- 
luward  emotion,  passion  feeS  of  tJ     *  °'  ""'  •^°'"«  »'  t''*  «t  is  the 
shows  the  probalJe  exisieni  "5  this  emS^T?  ""j  ''"'  "-'  -''S 
the  sort  (J)  above,  i...  ,ome  outer  f^ct-tr"      J"T*^-*hen  it  is  of 
prosecution  of  A  by  B  i„  a  suit  aTlaw  L~  t  saSt;'  1   k"  "''"P'^'  "'« 
for  As  subsequent  burning  of  B's  house     R„f  T\^       ^  ^'™  "  "  ""'ive  " 
of  B's  suit  cannot  be  A's  "  motive"    fr/thfl?-    ""'"'''  '^'  «*""»'  '""t 
the  external  fact  does  tend  to  aho;  the  ^17    '  ".*  '*"**  ''^  '"^"d  «f  A ; 
dictive  emotion,  but  it  i,  not  ident  cal  wJh  T^'  °'  *'>^  ^'^"^^  «»d  vin-' 
the  word  "motive"  thus  tenLt  obslrt.  e  d    T'^^.     ^''»  "^  «' 
volved;  for  when  it  is  said  that  B's  'r  n.av  L    'i  '.'''^'^'"''*'  ^'^P  '°- 
'•motive"  for  A's  burning,  we  a«  ant  t„T       "'^'"'^ '°  «"''«°''«  ««  the 
directly  from  the  suit  (as  theTviStiart  I  JTT  °""^^"«^  ^  'n^rring 
fi-  to  be  proved);  when  t  tmh  the^,t  >  ,  t  '""'"f  ^"^  *'^«P-P- 
lawsuit  to  the  emotion,  and  the  emntiZ,    J      '^^^  '"volved.  _  from  the 
questions  connected  with  th    latt"rTfL^:ee  a^'    ^^'',?«''  '"^^  «-^-»- 
ess  the  true  nature  of  the  evidentkrv  0^11^  ^""'"'^^y  ""^e.  «everthe- 
•nference  is  much  obscured  when  we  Llteun;  TT"^^  "''^  '"^^  ^°""" 
we  are  trying  to  infer.    Thus  the  one,  „!^  understand  clearly  whatit  is  that 
tion  is.  whether  the  fact  o^a  lawsuitTn;      l^^'T'  '"  ''''  "^^«  •""«tra- 
probable  excitement  of  a  violentTv  4i  oM.'!?   •'"°''""''  ^"'"^  *°  ^^^"^  the 
property,  and  this  inference  may'^rttan^^^^^  "PI'''"-^"' 

fore,  to  be  clearly  understood  tL^^^  rtl"  "t  tV"'     ''  °"^''*'  '^«™- 

^e^  motne.  m  the  correct  sense,  is  the 
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meut  on  behalf  of  one  accumd  thit  th.Tl.  „  .        .  =      "  «»  •I**!*  •  Jwt  argu- 

crima.     Meu  do  not"  t  JhoUv  wilt  ™oti«  T'Tk"*  T"?  '*'  """  ?«'?•»'•«««>  of  ihe 

wd  corrotoraf  .nd.nl  of  ^i"»      ''™'^'*  -  ^  "•^^  P«.un.paon.  of  innocenc 

the  other  hL.d,  X'«  nTn.^i  ,1?^^ tmlSo 'S*°  '".'""  '  '"""'  »'  'f""'"  ^P^" 
i...po«ible  to  oonWuc  th.  mind  of  tiU  M^  d„  .  „?  °m""  T  "*  "'°*"  *'  *•  '"'»™» 
unles,  th.«  i,  in  their  mind*  a  moKmnir  .^1  t  °"1">*^"J:  «>""»it  grave  crime. 
.«ai„,t  crin,,  and  th.  f.ar  of  pu^TZ.r  IT Sa  r/f^rwTdet  ^^^^^^^^ 

and  circun„Unc«rprrn^rol^''^™S*S^^^^ 

or  lack  of  motiv.  which  th.  »««f  Zl.  i"»truote  the  jury  to  consider  the  motive 

on  trial  charge! ViScrii.."  *  '^'  "'  "'^  °°*  «"»  ^  '^  «'«»«» -^  •  «»ef«'««l«t 

,npr»  !k  ,^       ""'^  Significant  than  the  absence  of  another-  but  the 

LVit  wL  done  LT  "*'""'•  '^'  "''''''^  '""«*  ^»^«*^«°  present  (assum. 
lion    nr^hJ         ^  f  *""*'  ''°''*'">'  ^"»  *»>«"  may  be  no  evidence  of  prepara- 

Snish^atpTeZf    "^Z'^^Zt'TJ' '  k'''  T"^''^"^  '"^^^^^ 
F     Floor,    ine  laUure  to  produce  evidence  of  some  appropriate 

XW3 


If  8S.I19] 


OEXERAL  PltlXCIPLE 


the  1.W  of  evidence,  to  discover  and    LSih'^''  ."  7  '""'^  '^'^'^''^'^y. ' " 

Item  of  .rid.n«,  i„  th.  ««.  which  i.  o„7y  .v W.u  '  v  Jt ll."**  IV  """P''  '*"-""  •" 
of  .TKhDoe  going  to  diow  whether  •  Dar«Ill«  '  ^'' ~ ""•' '•' "  " «»'ly  «i. it..,, 
•oa..t.n,M  going  to  .how  th.  chwI^tTri^  „f  !^  T^  I"*'  •••"  «>""nitted  ...  a^    ^i  d 

bjr  proof  to  th.  Mtirf^ction  of  th.  jury  The  .1^'!°'  '  '"""•"  '•««"8"'»"  ^  *»tMl.Z 
th.  con.|niMion  of  th.  crim.  d..rgid  fa  •  cSumil.^^f  7"''"'?  '"'«I«''"''«  •  motive  or 
.ucb  weight  u  th.  jury  de.n..Toper    1?^,^*/'"''°'°' **""•«"*««• ««  be  give^^^ 

'^T^r^  ^  """''•  "  "•*"'  «di«pe..«ble  lo 

•IWOJ,  Prentice,  J  ,  in  S/a/,  _    d-.i.       _.  „ 

und,r  no  obligation  f!  Z;;  ^SrTtH ^'"'-  "'*'  '^  ^"-  "«  =  "Tb-  State  wa. 
eh.rg«l.  tnuch  1...  .  .uffleient  or  £»i' ^    T^^T^  ^^  *»■.  wc„«,d  of  the  criT,^ 
conduct  that  crin.,  i.  the  r«pon«i Tthet7minS  '  "  "  '  '"•""^"'"'^  """  «"  •"•nmn 
«.und  m.„d  ar.  rar.ly,  if  ev.r,  prompt  to  ™^     .»<"»«.  tempUtion,  and  that  ,nn,  of 
3t  doe.  not  follow,  and  it  i.  no  thTLVtl^tT""''  """«.«i«'out  *,m. in.pe„i„g  mot^^ve 
given  c.«,.  „,^  b.  «,  .ncce»f„I  in   arho,  fL^l''™'''?"''""'  '^  J-'^^  »  oonvicd^i  '"a 
revealing  the  poMibly  hidden  wcretlinfl^  ^       • '"•""""■•  °'  ""e  human  n.in.i  anri,! 
.motive  .,uffleient./d  adSa^frthe  e„3o    oJ  !^  'T'"*"  ""-^  '''«"-  ^  "    'u^ 
that  cr.me.  .,«  generallylomnritted  fr^r^^tcd™    "'^S""'-     «~"^"«m«  the U 
existence  or  nonnixistence  of  .nch  motiv^T.  TeW  t^Z  !^'  •"^.T  *«'"^'''«  »»  "''"«  th, 
portent  factor  in  the  inquiry  a.  to  theTnl  ^  •dmiwible,  and  often  forrj.  an  im! 

of  thi.  .vidential  inqui  J  th'.rufflc  encfo  '^^^Tor^  °'  T  "^^^     ^^  "»«  Pu  S 
bowever,  only  in  «,  far  a.  it  tend,  to  f .frnUhTrvM  *  ."'"'  P*''"'*"*-    It  h  peJtinW^ 

to  b.  considered  and  weighed  in  con,  ™«on  wUh"^."  '"fr""*  °'  «f"'"'  «' tbVrevlrw 
other  evidence  may  be  ...ch  a.  to  ju  "t  ff^  c„ri-  »•    '  °'^'  ""'''""=•  "'  »»>«  e-^-     '^ 

.  Senrr:t;„rL;r  :nrc -z?^:  r  r "^'.  -  -  ^- 

work  against  the  doing  of  violence  unoh'  ^  '"'"'*  P*"°°  *«^"'d 
to  show  the  nouloing.  This Talso  thesf  «  """"'^  "•"'  '^  '^•^^•"'t 
was  "no  apparent  motive  »  for  at„rder  TraTJ  °V"'^""  ^^"'  '^«- 
ence_i.*.  the  absence  of  any  "n^r  ill  ^  °f ''"°^'°"^^  ^"'^ift'^^'-- 
equally  powerful  in  ite  operation  Tl  \^TI'  *""  *^^  "''«-»  «lniost 
of  course,  such  evid  rceCr^rv  nfZ  '  ""^''  "'°^^"*^''  ^^^^^irnes. 
or  negatives  the  tacit  iSty  ofi  Tut""th  '"''  ^"'^"""^  ^"'°""" 
P"      uity  Of  It,  but  there  is  also  this  affirmative 

*  1898,  SUtsB.  Fol..  i^j  M.  .-«» 


73S*  ""•  ^^^  '■  ^°^'f-  1**  ilo-  800,  46  S.  W. 

5.T  "o^S"'^'  '^00,  Brunion  r.  Sute  12i  *i.      d"  '^«„"'''  "»=*  i   I 
8*,  27  So.  410;  1897  Pannl. .   T>  ';.    ■**  ■*'»•      P«-  80,  87. 


296,   61   P«c.  994  •    las^    9f.f.        o 

N.  C.   779    782-   1«77    r      t**  "■   ""**•"•   92 

P«.  80,  87.         '     '"•  ^'"'''•°  "•  Cum.,  84 
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evidence  which  "nrmeZ  lo  trl  .h'".'*""'T  "^  "»*«™«»y  '«' 

what  i.  conceded  and  whtt  uLr^  ^^'^''^'  ^  "•''«  <='«" 

would  improperly  tie  TdvantL  o^  th«  "  ^'^  '  ""'*  »^«  '*«'«'«=« 

.ct.    It  ha.  SLJionalVbeen  S  1   th  ''^"' «'  ''^""'  "'  P'°"'  "'  *»•« 

and  the  powible  nu^Z^l^nJrV  •"Perfluousnes.  of  the  evidence. 

r.^L  excr„r  T^rrr ;:  zi^r  •^"-•^ ''-  ^^'-^-^ 

in  Je  :,  iU  l"2Cla/rn.'^"Tot;"^         '"'"T'^'  ^^    ««' 
these  UMM  muBt  be  dSuniuiared  7;omTK.         .,    ^'^^uently  in  iaaue.  and 

"n^otive-  a.  tendingX^ve^^X^y^^^^^^^^^^  «' 

l'r^;L;':,rha1e^"^*1V^"  ^^^^ 

n.ay  be  in  i^sS  i„  1  L„'  ^?  "^  '""**.  °'  «"<^'*°™    (2)  "MoUve" 

oTaVilet  relSn^^TuaLTi:^.  ^^^^^'^^  tKi^ 
their  empW    74f  "MoJv^^  ^      f"^"''^'  °'  °'  '""P'"^^^''  '"  J««^i"g 

.re  elsewhere  dtUt  Jth  (^f  ggl^r'  '"°"  "'*^  °'  "'"'* 

tte'di^W.;:  ""^  "'  '^'^  *«•  <«  P--  "«  (»»»'  th.  «co»d  W  «,.^,o«d  to  -due 
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I  >»0.  QMiml  PriBdph. 

•<<•  Oproarmfirr. 
for olh'f™. *''•''*»'»« "V i  *l«»l Opp<«,„„y 

I  18*.   8.».:  Adult.nrtori,'owlK;gitln„c,. 
A    EmektuI  iHOOMlniKCT. 


gi^JHHr.  ^'^■'^  "  H«'«"l.  to  .how  111^ 
I  »<.  Same:  Motivt  for Suicid.. 


'•!»  riicu, 

8«IMiitlictioD   of 


ven>ence  «q„i,^  the  g~upu,g  oJ  hJ  "^L^l"  ^°^,  <5  43).  that  con- 
according  «  they  come,  in  Lf,  L„  .lor  aft«  .?  "'  evidentiary  facU 
The  vanou,  f.cu  of  the  first  or  iCZ'ta!'*  M  I  ^V  '°  ^  evidenced. 
|6M19).  The  second  or  V3«i*  i?:"""" 'r'^'^  <«"''• 
^J;""°°™«"«»I  distinction  between  the  claZ-^K  "°*  ^  considered, 
ways  0/  subdividing  the  ereat  ma<»  «»  -  j  •  '  ^''"^  "^"^^  "»  convenient 
thcje  which  are  mlt  c£y  ^alj  "''"^  '"''^  "^  °'  "»-iatin« 

the  logical  indication  or  infere^^  I  ^^TV'"''  ?'  '''  *"  ^  P^^^^l 
mark  „  thereby  to  be  aasociated  Jre  oj  let  X^°''  t'^^S  that  fact  as  a 
a  negative  as  well  as  an  aMrmati^Z^  T  I  ^^  ''"''  ^^^  »«*•  There  is 
much  in  the  same  way  /g^  cirjLtr.?;  *'^  *"°  ^'"^  ->«^' 
nonnloing  of  a  crime/while  bad  .. W  J  ^  •'  ^  ^^^  ^"""^  '°'*"d  to  the 
the  Concomitant  infe^^i  theL  i^T  L  P°""'  '"^"""^  *»  'ts  doing.  i„ 
place  of  the  murder, Te«fo«Te  mat  L  '""'"'  '"™''-^-  ^  was  ft  til 
orm.  .  ,.  X  was  at  ;  diffZT  pla^ Yt  t^ZZT  ''  =  ? "^  ^''^  -»-"- 
did  not  commit  it    The  theory  ofTh!/  /  '""^  '""^er.  therefore  he 

the  time  is  more  or  less  intSeJ^    nd  neT'  ",''"'  ''^  '"''*'  °^  ?■--"-  « 
of  the  act;  the  theory  of  thrtatter  ij  thrfh    f  V'r'"'"*^  ""''^  ">«  doing 
n>ore  or  less  certainly  inconsistent  "th  1^!  '''  °^  "^^^°°«  »*  »he  time  if 
orm  of  aigumen,  tU "7^;^!^  es  tZ:! '''  «*='•    ^'^^--ch 
hypotheses  the  significance  of  thTeSentTar^^^^^^  *""^  '^  °"^^' 

Explanation  (an<«,  §  34).  «»»uentiary  t^^t,  on  th«  general  theory  cf 
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A.  Oppoktunitt. 

/om.  one  .t.p  ^nVVa^rittViThi^ieT'irrt"'^^^^^ 
■nother  peraon  m«T  have  dnn.  <»    i  ..f  .u    7  **  "  *"'«>  *•>«* 

•  .iib;«t  for  tanhn  in.«tlg«ioii.    Unjet  Ih.  ..i5„,ri  v  ^*°°™ 

tunit,  i.  „of  too  .le„;:r.  Jh^ete"  olZgCt'  L'Te'"'  '"  ^''^'- 
-for  example,  exclusive  opportunity -ehouldLfilT'  ;*"««""i'y. 
answer  to  thit  i,  that,  by  the  verv  sho  '  n?   #  '^  ''"''"'•    ^he 

hypotheses  .re  negatived     and  Ih7^™      ^      "^  opportunity,  countlc, 

have  been  one  oT?:^le"b1ethe'^rrsot'?f 'th^'u  ""«'''  T'""-^ 
have  been  one  of  the  Umited  numW  wS^L  •  ^'"*'  "  '*"?*"  »« 

ticular  act    In  short    op^^rtunh^ai:^^^^ 

is   a  sufficient  showing  for  "L UsibSv      Th«  o  "'  W«r/«n,Vy. 

Opportunity  will  of  cofr«  ^^^^ZfJ""^  Z'T^^Z  ""V'"^ 
evidence  seems  to  have  been  laid  down  TY^^tZ  «  •  ,*  ^  ""  '"'*'  °' 
the  doing  of  another  erim»  htth„TJ*  /''"*]*'*' "''^«' '"solves  incidentally 
Since  thf  .howrng^f'Spl^;^:^;^^;,  -;„^-  f-t  it,  propriety^ 
persons'  equal  op^rtunity  it  is  nrorrZ^  hyp-'th'^^ses  of  other 

strengthen  it  b/^ttini  offM  T,  '^  5'  P™P°"«"»  «'  the  evidence  to 
by  sh'owing  thai  r^^rsl  ^'d  Tte  ^  Tft'^'  f^'^^'^r  *•  '• 
peraon,  having  the  opportunitv     rn\i^         ^       ^    ®^  *"''y'  °'  t"!®  "o'e 

.nt  not  f«r  ,»«y  .„,i  ^j^jn  twoLu«  of  ?h. 
Pl»«ii({  ■!>   i«ue,    admitted   to  •ho»Th,t  tht 


nT.c.rt  th    ?  '"    "•  '*«'''"  *"•  "■"  ""r  the 


„r^l'  ■  *^^  •""*  I'fraxwut  on  ihowed  that 

1     L  '"'P*.  "'•  defendnnts,  were  in  the  m-iah 
Whood  at  the  time  in  ai.e,ti  ...v      T  .J  ,!„"  '?J'- 


61  Pap.  S38  fmunlvr  hv ...  ~«         J  •      orothera  foot,   exclmlixl •  "i         "  ""■"^""»nis 
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.how  that  them  w.«  in  th "  "'^•'  J"iM         '  u"**  """"'  ''"^  *'»  »^'  to 
or  fiv.  hundred  oth.7~r.ci.     In  .!hV'  u""  "*'"''  »"""'  '"«  «  ten 
bi%of  twoo,t.n"rvXnd«d  «tK°'T'''  .*""  P"'"**^  °«  t''*  !>«""" 
th.t  ch.Tj.d  .g.in.rhi«     The  l°af  Vt«^'T;'T'.*'»"'"^  pc.ible  with 
(M  noted  anteTi  34.  in  dealinV IT  /k    i     ^  ^  "/  '^'^  *"•>"  hyF>the.o, 

the  number  and  degree  otnMne^o^^T^  i"**  '"  P'"P"«'"»  to 
hypothec,,  that  each  of  the  other  M^n.  h»  I  '  Y^^'''''''^''' " '•  '•  the 

i.  the  principle  of  explaining  ."ajZltuJtV'M  °^^^^  «"^'' 

explanation,  which  equally  «ati.fT  tK- 1  ?^'  ^I""'"'^"'  "  counter- 
offer«l.and  without  Sthc"  J  noUJw  ""^  '"'  ""^^  •'*"^-  »" 
of  other  person,  having  the  L^  or  .DDrTi  ",?""  °"  P'°''"«  '''^  P'«»«"« 
will  be  «een(/H,W.§lVtoT  of  l^r  ^^P"'*""'"'"''-"!'""^^^^^ 

Ployment  of  IhT,  ^Ithc^^  of  wealTnll),  '^"'"'"-  ^''«  P^'^''^^"'  «">■ 
tuni^,  i.  ^nt^ou  Jlr^tS- rrj^- e^^  of  Oppor- 

•rii^'  5rhis^;:iprtTrnrir''r^*^ 

^bHit,  o.^oXS:^^ss?::rr:i- -  stt;;ir 


rfiM.m".         ^°"  "'  *'••  ""deeV  75  mile. 
2«/  /"■.•■  '?^*'  y""*  "•  Murtland,  71  HI   2S0 


th»  time"  of  heEattinifl.  li>«     D-.i    '    i:**"' 


185 


ill     HH  /.V...  1   1  i      •>  '*'>"'>'«"•  »■  Bute,  CD 

122  il  'Tr  r,""-'   '«"•   Fore,"    M»r  n 

68    a.lniitle,|)j  AVA,-  •  Igo'  %,""•  .'  '  l'^'  "- 
«  N-..hr.  105.  8.1  Niw  -""r^'  -•  ^"'"• 

nuprnperV excluded  on  the  C  ;Tk       sSS 
yoiing  r.  Jolinsi.n,   123  X    V    om    ok  w    i* 

^for  rape,  but  p,vg„a,.cy  w„  WJ  „  d«u.gl  and 
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OPPORTUNITT.  TO  EVIDENCE  AN  ACT. 


[Chap.  VII 


other  m.„..    Th,   !;r^  rt  ''t  ■"'■"  "'»•  I»"'l'l«  tl"  •S.ncj  of  ,„m, 

«,a,  .™o  o, .  aiLii  LrortuXlzut"::';'',-  '^"  ",-«»•- 

ftctionforMrf«rtwnwherpnrBrrno„-i,       ."•"""*  *'"«^  °'  a  father's 

In  a  prosecutiorhowever'K7or  «Sj"  ''^  """  °'  ^°"  °'  '«--* 
but  merely  the  defendant's  actTintP.^^'  T*"""^  °°'  ^'"«  >"  "»"«. 
the  intercourse  of  <Zlhl^t  tZZ''^'^  f""  ^"^""''^  ''"'^  '^'""^-^ 
cution  bjr  invitinffTheTsu^   r„»t  '     "    '"''  '""^^^^  '*'«  P«"«- 

principle  of  gitLL).         •  ^"^^  •'"""'^'^vidence  admissible  (on  the 

d;.te  her  dispositio^o^r  ZS.TZZ  t.:^'^iZl;\ZT  ^"• 

which  nlS^o;^';'^  L  :tivt  reZm^^^^  T"""  ""'^^'°-- 

than  the  present  principle.  °"  '*''°™"«  *°  admissibiUty 

§  134.    8am«:  Adnltary  to  show  ZU*MHm.».      r»     »i. 

prorej  an  *  fii<-n-  v  n   ist<   a.  .        _ 


frwn*",*  '""**'  ^-  ^-  '87«.  State  r  Bennett 
ll  >  V^  ("-eluded.  RoJ,„'.„,  J.:  "iTwouid 
only  tend  to  prove  the  phy.iolosi.;i  f„t  tLT  tw„ 

•iifflWH.,,  ,„  ■     ^  (""hout  other  eridenee,  "in- 


S-nr-);  ,8,9.  State  .^  wirr.;^  mlCm.'^i     q^f^XhUo"  eri"""'''''*'^*-'"^"-  '*«"-" 
■'\the  moUier  by  .  third     S.llfbtfor.  ?^      .?15"»'*'r"~'  »'  «">^ 
imin^li.  rr  a      .«*-*  -   ^aw'»  I'lted  Muora.  n    1  ' 


pe»^n  .L'it'tl^l^  "^iV"'  """''"  by  .  third 
before  the  birth  of  the  child  ");  rZnMSui 
per  Brook.  J.,  .i„ce  the  defendant  had?dS 

ercnie  tor  «not,ier  ::mu.  at  thi.  fin-.  „»  -ii      j 

e  ;..,ty&l^.t' ; :  :«t7hT':ir^  i-^ 

of  lutercoutw,  exclu^).         '  ""  ■"'«^  "™ 


foIMiS?  "■*  I"""""""  in  the  note«,M-o  •  the 
?"Ti.    ,""'.''*"l»f'«.  I"'!-,  »«/«.,  n.  1.  Bene 

partfon  ar'^Sl  '  V  *"  ""'?"""•»««  "f  each 
occur  f«,m^'-  1  ••onception  u  claimed  to 
S  i?fi.ti"??'*  •?' / '-oition  the  .Me  of 

tem  k^'tV^""  ""'  •  '""'  ''"•'«P«1  «»>Ud  i5 


196 


'  l-awa  I'lted  Ju/n-a,  n.  1 

Kf2^^.iu^:;:jT.r^r-^Tv'^/i 

tru  teatirnony  that  the  defendant  wm  thelJ^eV 

pntr.  State.   18  Ala.  m  (Xiof  "M" 

.'5  oV^eTeU?  'J!""'  ""'?">•=  theVx^lenf; 
in  .1.  or  renereal  diaeaae  and  of  brnisea  beino 
•hewn      he  defendant  wa.  allowed  to^er  ev? 

ine  poMimiity  ofothen  beinir  the  canwl  .  mou 
People  r    Craig,  1,8  Mich    388?  7?N 'w    628 

amilv*    ■Z:f'^  °' ""»"  -hill Vniember  o'f 
lami  y,  mtercoiirae  of  pnwcutrix  with  other. 
.dmm«i  to  account  fo?  pnpZcyXX 


■  «     "I 
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The  reason  is  that  this  fact  does  XctuX  "  vl  ZT^-  '^'''  §  '=-^>- 
but  merely  makes  it  possible  or  probable    Ld  '"^^"'""'te  j^teruity. 

elusion  would  be  practically  unLh^f,!'.?     '"'''  "°  ""<=«rtainty  of  co.u 
involved,  especially  in  „  eouLTikE'^^^^^^^^  "f"^  °'  '"'^-i^-e  i« 

esutes  and  the  system  of  prLVLnitut  we"  1  '^  ""  '"^'"^^^^  "^  '^'J^J 
•»ty  of  an  unmarried  woman's  chnTrorv!  ""P""""*;  «W>e  the  pater- 
of  «eneral  policy.  Accordingly  tiTre:!!!"?  r'«'''^  considerations 
investigation  into  the  iUegitLate  pateSv  o  "  f  ^T""''^  '"'^'-^^  ""^ 
exc.pt  whe.«  the  husband's  no..aC Ti/s  i t''^"*  ^'f  '"""'«««. 
gestation  makes  his  paternity  impossible  !Z  \l  J  ",""«  "'"  P"'"''  «' 
father  becomes  a  minor  and  corroCtite  Jl^t  i;  ''"  ''^"*^*^  °^  ^'^^  -' 

A  Essential  Incon^jstenct. 
§  135.   Otaaeral  Ptir  'nle      It  hao  K«->       i 
that  there  is  a  negative    .rmof  th«P„  "^^  ^'""^^  »"*  (««'^.  §  130) 

not  the  more  com'mon.  at  Last^t^  r:™":'""^  '''"•=•'"  '"•^-'  ^' 
argument  from  Essential  Inconsiste^r  lu  T ,  '""''y  ^^  termed  the 
fact  cannot  coexist  with  the  dZtf  the  acf  "'  ''""'^  "  ''""^  «  '=«'^i" 
if  that  fact  is  true  of  a  person  of^^Lm  M  '^"''''""'  '""^'  "'«^'^f«'e.  that 
that  he  should  have  done  the  Lt'TlL'"^'  "  ""■'°"-'''  ''  "  ''"P«^^'^'« 
sutement;  but  its  nature  is  the  same  ralfol^^^^^^  varies  from  this 

conclusive  in  proof,  must  be  emntial     ,  1    i.        i"  "consistency,  to  be 
n  offering  evidence,  we  are  .Hquld  ^o  t^^^  "°'^«""'  ^  ^"*  --. 

fair  ground  for  inference  (anU.  88  sHs/^h!  f    .  \r   T"'^'"*'""  ^"^  "n"/ 
essential  or  absolute  uiconsistency   but  mt        "^''f  "'''*^  "°*  ''^^«  "»» 
inconsistency  i  and  its  eviden  iW  Lnl  ^m^  "^  P^''^^^'^  «>•  Presumable 
absolute  or  essential  inconsisZy     ^t"  "  ^J^^^  *''»>  '^""PP-ach  to 
form  of  the  ai^ument  (though  more  are  poLm?  """"""^  '="■'««  °^  this 
person  chained  in  another  iSl  ?riib^^.  2   -J^  k^=  '■  "^^^  ''^'^"^  «^  ^he 
access). -a  variety  of  the  preced^ni    3   ?L  - '      '?'!  °^  "  ''"'^'^'"^  ("°n- 
iK^rson  after  the  supposed  tE,f  df ^th  •  4  7^/7       °V"  ""'^^'^'^  '^^<=«'««<i 
person  ;  and,  5.  The  self-i„flictio„  of  the'htra  le  "7  "' "  "''"'  '^  '^ '''"'» 
principle  as  the  preceding  instance  »"eged.  -  restmg  on  the  same 

therefore  with  personal  participation  in  tl^  «  '  ^Th'  "'m  ""'  ""^«'-''''  "'"^ 
'^  a  new  affirmative  pro^sition  conside^d  T  7  '  "'^  ^^'^^ntiary  fact 
Its  logical  operation  is  a  negative  one  f  "^     ""*  ^'•''*«»'^«'».  though 

^nle  1726.  Gilbert  r    n     c  -j 
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INCONSISTENCY,   TO  DISPROVE  AX  ACT. 


[Chap.  VII 


it.  we  know  that  tbe«,  mu.t  all  have^^^^^J.^  ?*'  ."?«""?•"''"«•  '^^  '""""'"H 
fact  would  Dot  have  been  rossible  TWoT  U  an,  ™  T^  '^^  °''"'' '  ""'*''"«'  'hf 
i.  wholly  ineon.Utent  with  the  hypothi'TifThe  J^ift  oftl  "'^•■7  *«»»>«  concloMon 
of  circumstantial  evidence,  upon  S  the  inf-rT  /  *^'  '**"^' ''  •"^•k*  t^e  chain 
.ppa«>utly  conducive  t^ oZr^^^^^'Z^"^^''  '^^^----'^r  P'""'''"- 
character  is  the  defence  usually  called  an^^!  Tl  •  '.u  u*"'**  '»"»'  '""•  Of  thi. 
the  time  the  offence  i,  alleged  to  have  Zl  '  IV!.'  **"'  *•"  •<"=°»«'»  »«  ''»«»*««  at 
«ble  that  the  accu^d  could  bet  two  Xe.  aT^^*^'  ^5  "*"  **  *""•  "  '•«>"K  >■»?«* 
wUh  that  «,ught  to  be  proved.  ^iZS^^'^^^^r'  '*  "  *  '*«*  -<»"-^ 

c(H)peration  as  principal  orderirS  Z^^  '»'=\»°d  does  not  affect  an  alleged 
modifications  might  b^lrsS^^f  tV/  , t'''^*''  ^^  '"  '^^"'-  J"^'  »^at 
cated  at  a  distant  wUhouT^e^t  but Ih^/'^rr'  T'^^"  "^"°"  "  P^^^i- 
be  left  for  determination  ^ti^hrnractLv  T."*^  *''°"u«''*-'"°'''«'«''«=«  ""V 
accepted.  ^''^  pracVcabtlity  of  such  action  is  judicially 

JJri'uri^tch'a:  iltr^'^r ^^^^  "«•"«  ^  «-  -  -Aether 

at  the  alleged  time  alVp'^  o,the^c7"^^^^^^^  the  possibility  of  presence 

must  be  shown.*    Such  expression!  h„L         «°'"^*>'°«'  "id  that  this  much 

the  weight  of  the  «/iW  aSeTtT;   °   T'  '''"J"  '"^'^  ^  "^'^^  ««lv  to 

plete  pr?of  except  on  tho?e  e^nSiil^  ;!!  '"^  °"*  '^"^  ''  '"^^  '^'^  "'  «=»»■ 

the  argument  is  valueless  or  e"^^^^^^^^^^^^  *^*  ^'''^^'  '»>- 

sib  e.     If  thev  were  ii,f^„j»^  t  vamaoie,  not  that  the  evidence  is  inadmi"- 

unsound.3an/w7uTd"xcude ^rSl•7''"^"°'^•  '''''  ^  ^'^^7 
affecting  the  weight  of  th  arguTeL  /^th  Xr""  T  °'  ''°-  ^^^'^  «« 
concern),  such  statements  sZll^^t  tf^.r  rt^'  ^  '^^  P^"''^  "° 
absolute  impossibility  but  onlv  hi^rr    ^  !.  v   °  "^'^  """^  °°t  involve 

The  matter  Ly  be  tLslmtsXTn^^^''*'"'  ^'*  "^  '^°^^'='"^- 
footprint  near  the  house  of  a  murfel t  evE'  ''^  ^T-  *"  "«"«  *'"'*  ^^ 
would  contend  that  in  proving  thS  fact  1^^?/  T       '^^  ?"«"««;  »«  one 

Pa  'iJf  4S9?"J&k''-  «  Bric.I.nd  v.  Cora.,  74 

to  powi.Ie  tb«t  he  conM  have  Wn  at  li,Vh 
?!.««,  tl.0  proof  of  th.  aim  u  ^aludL" 

198 


101  Ten,;.  6«.  478   W.'-OS   •   ^""^  ''  ^'•'*' 
.1  J»?  "*  ■"  ';'''?  **"'!'"«  to  'how  hU  pre«.nc« 
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Th       •  *^^ 

Thus,  if  X  was  at  the  oZ  pff  o„e  hott  ^w'  "^  f"'  '"^'''^^'y  ^^^'s. 
probably  he  was  still  there  at  tWact  ^1  7.  '^'  ""''  ^'^  "8"«  »»»«' 
bave  been  at  the  place  charged  •    It  llf'    1  ^/"f  '''"  ^'  <^°">  ^  "o* 

«/iW  is  not  in  theory  confiXcr^liXittln''";  ''"  T"'^"'  °' 

-- (^-.  S  2.,  an.  th^e  ..Sor^Slr;;^^^^^^^^^^^      g  ^ 

8  1"7.  ITon-aooMs  of  Hoaband  tn  h 
of  offspring  implies  a  begetting  by  the  huZ„?'f  **°",T.  ^'"'*  legitimacy 
proving  legitimacy,  to  ufe  S  ab^nce  from  S  7^^^  ^  "^'"'°*' '"  '^"- 
begetUng  as  showing  the  im^sS  ofTh  '  7'^!  u'  '^'  P"'^''^'^  ^'-^^  «' 
of  policy,  however  (flreadrnSt  ui  J  w  1  "^f  "!"«•  *'"'  '-''°°» 
this  mode  of  proof,  except  in  Tve^  LsScLa  ^"'  ^""^  ^^''^'^^^  ^  ^'"Ploy 
was  not  at  the  time  tn/rl  guattlJmaria  r^^T'  °*'"'^^'  "^"^  ^''«  '»»«band 
been  much  relaxed,  if  Lt  eS  y  ara„do  J '^  ttt T  '"  "  " t™  *''°^- 
access  is  now  fully  available.     The  scow  of  tllT  .  •    '^.'""''''  ''°™  ''°°- 

di/puted::norexlpi;rala"rro  ^K^'^  '^'^'"  ''''«■«'*•  " 
claimed  by  the  defendLt  not  foTve^^rk  iLd  thf '*""'  '"^"^^'^  " 
viously  available  that  he  is  still  nliv-  •    '  ^'^^  «"8ument  is  ob- 

supposed  death,  for  th^  Zmi^^ZZ:^  "'''' ''"^^  ''''  *'"«  "^  ^^« 
as  supposed:  absolutely  mconsistent  with  his  death 

1762,  Fa»^*r,  J..  Crown  Uw,  8<i  ed    887.  «  a  j 
dence,  strong  w  that  «,rtof  evidence  oak  be  of  Ln.^J"'^  T"  "'""""t*""'!  evi- 

may  be  as  well  to  cokirde^Z:'.."!^^'  l^Tur^'^' ,»«™"'  «*P-  2««>.  2W.  475 :  "  U 
of  the  prisoner  which  hM  been  dencSt^  ^TA*'  ^""5  "'  ''•''''°'»  ^  "»•  part 
«  <./.•».;  that  is.  that  the  deceased  wr^;^:!^™'^  T'-  P'"*"  '"^^  ~»cura^ 
the  time  when  (by  the  theor,  of  the  p^oVS^e  '  rt  oUhel^  °  '';'''*1-  ^""^S"'^*-' 
to  have  lost  hi,  life  at  the  Medical  College  ItTs  ffi  the  cl^  T""??  •'"'  "  '"PP°*d 
that  u  proposes  to  prove  a  f^st  which  U  S^DQ^nanV^ Vn^T  •  ^  '"  "''*' '"  "■"  ^I>^ 

MUuting  the  evidence  on  the  other  side  ^  ^  AlHh  11^'"'"*^*  ''""  *'"'  ^~='' =^''- 
..  not  material,  and  the  act  done  at  another  ime  wouM  'Retime  alleged  in  the  indictment 

en.n.g  the  Medical  Colleg.rndirh.'".:Jrrt^^^^^^^^^ 

6»7  (u>.tr«ct.on  hrfd  too  strict  in  »,u^«.„^:     io8*(  J„'2i;t,"°"*'  "  ^"-  »"'  »««•  "  K 
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«->-eBe!«Khe«^terw^^        .^'^  '  -  *«    ACT.         [Chat.  VII 

8  '■Ha.   OomiBiaajoii  of  iJH 
ent  wuh  and  exclusive  of  xT^ni  '""'  ''"''  ^  '^^  «'°'>«  •'  k  in«,n«;u 

b*ca^t"e7umoTir>.      '''^"°'^'''''"'"'«^»'^^^^^^  ••;  Proof  th.t  the 

«t«  we«,  done  by  ori!ir'  ""«  '""o^^nc.  of  tife  oth^  b„t  Jl*""*"  f"^  «"!"]._  „ot 

"*o  ■•me  acU  were  done 

;t  can  be  admitted.  Thus  to  nllT  ""f' '''"«^'^  °^  »''«  evidenc^  ^^^^^ 
threats  (i.  .  a  design)  to  iiSt  itare  atf;''".  °'  '""'^«''  -idencrof  hS 
if  the  fact  to  be  proved  is  th«f  B  ^^  admissible  (a/jfe  S  ig~,^  .  „ 

A's  guilt),  wh^  sLuld  n^t  B?  fhruTV'^  ""•'^«'<-  ^--^te  t  S 

ior  Z  ^  P~^'°«  B's  commission ;  b^it  s  nn.  '"""-"'""^  """^^  not  go 
nor  even  of  strong  probability,  but  ^^y  of  «.  J  " ''"''''°"  ''^  ''»'«°J"te  pro^f 
As  commission;  and  for  this  purooTLi?^/"^  "  reasonable  doubt  as  to 
«on  may  suffice  or  at  least  aSjt  l'^'  ^'^'^^"^  °'  »'«  ««"n'Lv 
^ay.  in  a  given  instance,  be  tTsltht  toM     '"f  °^  ^'«  ^'''^t^.  to  be  m  e 

Of  any  one  other  sort,  are  to  be  rejected  Tf,?  '  "'"^"^  evidentiary  farts 

pointing  towards  B  as  the  doer.    Neverttl       '""P*"'^'^  ^^  additionaffac  s 
"iciu,atK,n  to  make  some  such  ^trc^ofSdT'- ''""''  ''''^^  «»>«-"  «" 

-.^t  h. . wx-  h-rtt«  £rter '; ^rw ^:^---- 
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kind«  of  evidentiary  fact*  «^-  *•  *  '"*' 

.t"  r '  •"' "»'  ^^^s.%  rsi  r '  T  *"*  •"■"  'k«  c„ 

tion,  beo,™,  u  ,,„  „ij^  "  "  <iiaicuU  lo  «» the  object  ot  iw  „.,° 

9  140    Bwaa:  Thr,«ta  by  .  nurd  P.        *»  anally  innocent  accused 
monest  kind  of  evidence  oJered^r  t^r,     "    ^"^''  ""^  l^r''«r«  tl.e  co„, 

S  141.    Saioe  *  Jtfotiva  n# 

h«p.  no.  .,.„ob  v.l„e  ..  .  th',^„^.7„.  *  »«»"»  "  evidence  i.  „,. 

8AI.    P^..i 


ch-rii  riSI't''- S"""-  "  C.I.  m 

»»Kue.  Piirtly  Iwmum  hMnJ  '^"''.  ¥""»•  too 

that  certain  ulw «'^„r,.'''r»«''? «t.temei.t 
b«n  running  aft«rwon?i  tTi  r*  """•*  •«  h«<« 
"eluded);  1894,  Caritol  „   p'  •",■"  """o  dav," 


»7tl,  81  N.  fc  716   .''S  ?-.?'"'••  "7  fnd. 

Partie,  i,  „oT  ad.ni'ssiW.''-  *^i'/;r  M*"'  "''"' 
Com.,  14  Bub  10«  119/1!  *'oimin  ». 
•g»iMt  the  de^J^l  iji*  .("""dtr;  tl.reat. 
r^nt  at  the  S^^i,^^^>th'.  !h'"l  P*""" 
l*'»g  firit  .hown  pfeaeSr.„,l /hJ^V'"'^  P"*"" 
connected  with  thV«H.%'sB  "!.''' •^''•"''1 
for,!,  99  Mo.  74.  80  12  s  W  «;  .^^*'  '■  Craw- 
of  burning  by  V  thiM ,  *;^ "  ^'^  <•""'';  «l"*aU 

D-H-tion  with  the  pi^es,  J?  ji"''"'"  •""'  "'  ™n- 
tl'ia  ground  of  E™  f,'^'?'""?  "  inference ; 
«xel,„|e  the  »ho&^»  «'»"^.  «»'  it  would 
«■"  the  guilty  liiSTliso/'^'"'*' "Other 
136  id.  «6,  87  S  W  907  ?*«•  8'«<e  "■  Taylor, 
•nother  l^rwnlo^ml-  """^i^yj  »»'"'«'»  b^ 
fl»'l«l,  "nleM,*rham«?il ""."''  '  '""»'«'>•.  «- 
)o*'-l) ;  1846,  Sat  r  I  Z  '  ^  '  •^•  •>"'  f"'- 
8?7.  Sut.  .:  C,"^-  "  d^'is*,  J!^- «3«-  ^3»; 
««MS,  see  noK.  a  1401     ,,o;*2?  ('of  these  two 

84  "^   29r30V   33' ftc  %!?';,;■  '■'«'<=••"•. 

^y  »  thinl  perro'n     excluded     tt.*^™'^  •*"• 

some  appromiate  evtiri^  J- '  *¥"  ""■«  l» 

that   |*ri^n   wfth   .K-       •*  ''"*''"y  connecting 

3^0  (the  defendant  a'nl  Sie'd^tLi"-.^?  ^^i 


S:?:r,nb^:rb%'riL'r'r-™ ' 

H.  then  being  in8«,nfh  of»^i  *  "'*  ''"'Msod, 
wppowd  to  have  eT^Ad  with  b"^'*^'  ?'"'  *«» 
n.iHaible,  subject  to  a  ce^rn^-' *"^?'  ""■'''  »>»• 
tnal  Court  as  to  ~1  .^"'  ^lacn-tion  in  the 
R-Co.,  sl  F:^.^7'^T^.«f»)  i  1892,  Worth.' 
J-"^!  l/thede^i  i.'eirof,'car^«  r«».-nger  "- 
dwiKH  of  ouuidera  to  wreck?!,-  .!''?"''' the 
ment  waa  iifl...in.j  *  the  tram  by  dfinil. 

down,  bu"oth  'lwd'en"o.°r'""°"'  '^"R  ™«  d 
Mistence  of  .  motWeT„^.«"' «  Preaented  of  (h, 
the  Pi«ence  of  suJpre/o„»^"'  <""*'der8.  and  of 
1871.  Crookha™  «'"S  ^.X"  v'  '*".  '''"-> 
(pnor  threat,  to  kill Tnd  .„I  ^"-  'l"'  «!» 
«'«ht,  of  a  third  pinon  exHfS,"'''V"''""'i''te 

adiui«,ible)  ;    1862.   C«;.r  ,^'"*  '5  «•  be'd  "- 
]«.  146  (murder?  »kT°"?  '•  ^tate,  12  0, 
»ot  being's  lVt«tiWt'^  ».f  «'"""»ila.^ 
niitted  that   iuat   ..»'•. '°' f'"'^''"''"'a8  ad- 
had  a  .,ua,«lCth  SZ^'^  "T  •'"'""■d  had 
hannon'  ..  Sta*e,  99  id  6^8  oa'^  l?*«-  »'«E»- 
Iiciou,    mi»chi..f ;    Jotjv.  i„*®,u^-  ^-  501  (ma- 
witneas,  adniitte. )  •    I85J    2,  I       Pfo»eouting 
?  La-  An.  46  (mu^;,,  th.'t  fh*.  H  '"•  ^'^'-P^'of 
innumerable  eneinie.  ■•  «!i,  "i  5  ^^""^  "had 
•  ahowing  that  one'^or    "o^lt^i'l'T  ""^"  '• 
were  present  at  the  time  nf.i.LS"'"'^  cnemif. 
hapa  W  admitted)    7878   S..^"'"?  "<"■'''  l""^" 
•'I,  921  (n,unler,  ni  ey^wtt'  T  •"'"''"«""  80 
ev,drn,.e  receivrf.  onX  ^^t.!!  '*'"«  I'^*'*''!  j 
of  -JuarreU  by  the  deceJS^l"''^ ''":*'""'*'*»"'«. 
with  other  pereon.  who  W  ut"^'y  '"""oua, 

"r&.^ct/o  ■"  ^'-= 
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[Chap.  VII 


caa  only  be't^'tKr^cTn,?'*"^  °I  *''f  °*'""  ^^^  «'  «v'd«nce.  it 


•  third  p«r*.„  th.t  her  hu.h»nd  h«l  nn.r«ll«l 
with  her,  tnd  th.t  •  utmnger  wu  leen  b««  th. 
place  on  the  d.»  of  the  kuBna :  CoTT  J   ~'t^ 

to  «  jury  the  queitioo  of  the  guilt  o/er^nLn.n' 

T?.£  ,»^  r- ""  ^"""'•^o"  of  the  crime 
The  mere  cUim  mtde  by  counwl  th»t  th.«  .~ 
crcumotanoe.  which  tend  to  impliate  the  ^^ 
«n  cb.r^  i,  not  enough ;  the.;  mu,t  b,\Zi 

:^rc.n^r!:trger;i°fa^^^^^^^ 


(^ite<l  aii<<, 

while   the  defendant  lired  at  .  dUUnoe    luS 
bTt-h  At'  "^jrhe^te'  "T"'^°5^ 

s:"^  -iiK  ^-'  "iTu&'cJrjf 

fcl„  i^        .    .  *  '*"'"'*  *'««  would  eertaiiil* 
■  tliiranereoii.  ezclnilaili.  istj  o.-._  .    .;      '  "• 


708  (uiotire  and  opportunitr  of  »  ttiid  I^J^  ■  !.',"'  f*"°"'  excluded) :  1874  State  »  H„Ifn.. 
"much  muat  de,SS  oTlL  c?«^t.SS?"of  "  "'•  '*  '''""^'""  -f -nn't.': tll'?^?  ."•«"?"".. 
each  caae  •  ;  her*  excluded).  ""•«•»»  w 

•  1890.  K.  ,.  Dytche.  17  Cox  Cr.  89  (feloni- 

I  wonndinir:    «r,.n«..   .i...   _  ■•  "»  ceioni- 


00.  wounding,  Vrid;rc.''.hTt%"u;er"Su"'" 

1875,  Le^uon  ».  SUte,  54  id.  fil9  527?""?/.' 
endence  of  the  guilt  muA  Xi  to  tL  ™ 
thf^r'tl''  ■""  •?•  "•••  I'ol-Horor  JSnductTf 
ijni  ^  ^vli"  •'"""  "  '•  •'tempted  to  out  aut 
picion,  aubw^uenttoand  having  no  immedkta 

M  oi  ^TT/jf^^'  "««•  Phillip.  J  sis,* 

83  Oa.  281.  287  (larceny;  ple^rf  conduct  of  a 
third  pen«n  upon  the  dii„,ery  of  the  article 
on  the  defendant-,  premiaea.  the  third  Sm«n 
ad,nZ.^"lC"<5'  '»  ""a"™  "f  theTh~! 
0^  «.  K.  637  (a  dying  dec  aration  namiixr  R 
and  ,.„t  the  defendant,  a,  the  mu"e™  r*B  "i 
threata  motive,  and  doing,  were  XiUted  to 
prove  B.  the  murferer,   though   not  B.'.  aub? 

oTitTaiS  hT™;:«,"  j-«F«"' 

•"/  ; ,  1881,  ton,.  p_  Abbott,  ISO  Maaa.  476 


p^tei^r^fte^^^^M 

Mmtr.^  ,  Sent'enifn  m  travelling  about  the 
wi?h  tTem -'"^  !Pifi'"oua  liyuotTin  bottlej 
#1  .  .  "5'  ""'  odmitfed  to  explain  the  Kinr™ 
of  tett  ea  fpnnd  in  the  defendantCbl  c  ho"25 
1888,  Levvu  ».  Barker,  65  id.  23  (that  a  clerf  „' 
defendant  a  .tore  had  refuaed  to  work"?  him  thS 

uiimer   Va.  202  (action  on  an  inatrument  of  de 
fendaiit ;  evidence  of  its  foreery  by  theUn  of 

1898   Ch.,n^  burglary  charged,  ina.in.isaibl.) : 
1»»8,  Chamber  ain  c.  Pier«.n,  31  C.  C   A    157 

the^J^e*.^ 'lilJ'"''  \y  '••""''"'•"t ;  to  extern  i 
D*™on.^!  "'''"y!*'-"  conviction  of  third 

ffudedl      L^T"^   ""    '^•"'""■•"t   .a,    ex- 
cluded).   But  of  courte  mere  suipicUm  u  noth- 


ft 
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P  -  wJ?.:^:'ifcr£?rj/"fi  indeed...  Je" 

aw  roust  in  «,me  mai  avoid  ^SeaCrJ^t/oT*^  '"  ^'^  ^«'^'»'^.  "- 
the  same  crime  committoble  by  one  onTv  ^t?  °""^'^'"'8  t^«>  Persons  for 
cusable  attitude  of  the  Courts  is  Jn  Z  in  I       T'  '"'«"'"  '"'d  inex- 

and  of  a  suicide^,  declaration,  ("STuS^  '''^  ^^""^^  '"!«  (/«•'.  §  1476), 
7h  :/r  L^.'j:^^!^  ;;  Sr e.  ij^^^  b.  noted.  e,ua.,  to  «V.  ..„. 
a^reajly  for  the  ai^ument  of  op^HunitWar S  .V^t  P"""P'«  ^^'^^ 
m  advance  negative  the  amument  bv  ?»-  ^-  ^  '  P'owcution  may 
d.d  not  do  the  act>  The  faToftit°2-  '"'  '"'^'  ^"^''^'^  ?«"-• 
m  thM  connection ;  the  a,^ument  kThat  a  tw\^  "''"'  "^^  ^  »^  ^'"-"nt 

j^i^^t-.;^  rsdST- -?-"-« 

deceased,  with  whose  death  thHefeXt  11'^ '  "T"^  """"•  "  ^^e 
obviously  the  defendant  could  not  have  kuLd  th«T^  '  ^"""''^^  ""'•^''l^. 
be  no  doubt  about  the  admissibility  of  plans  „,  ,1  T'^  ^'*«"  ™g''t  to 
where  no  other  evidence  of  it«  3     ?  ^  '^^'"^  to  commit  suicide  even 

Its  improbabUity  or  r.f:I;SilC  J:  I'd  'u^V  ^T'^"''^  "  °^-" 
not  exclude  the  evidence  of  its  proCZ  tE'  ^°'.f  "'^J'  '">J  should 
factured  is  no  reason  for  its  exclusion  Jo^  iJ  ,'  "''"^'"'^  "'•^  ^  ««"«- 
and  if  not.  it  is  most  cogenT  Ke  di  1  ^^"'"  '"'  '^  manufactured, 
the  evidence  of  plans;  for  it  does  not?  ^  ^  °"^'''  ""'  *°  "'='"<i« 

threats  («„,,  §  los).     That  the  lUlc^st      '''''°'''  °'  "^  ''«^«»^«»t'8 
admissible  under  an  excention  1  f T  w       hearsay  statements  of  plan  ai^ 

The  relevancy  of  plans  ZtllsL^r^ell  e"'"'  "/!"'"  ^'^^  §  ^^^^^ 
passage:  "  ""'  "^^^  well  expounded  in  the  foUowing 

wmi  ic  was  not  impowible  that  >ha  i,.  j 
ing  :  1899.  Brown  «   S*...  ,„„  . *^        '"*'  *•"'  ^^  "»«- 


;"?=  "»?.  Brawn  u.  State,  120  AI.  342.  28  a„ 


334.  34  Pac.  698 


—   — ^..iiuiicu  10  Dote  4,   jm. 

'  »•  Mitchell,  100  C»l.  828, 

-^I'sTdri^^^^^^^ 

ji    ».i     ,'"'•  "O'er  r.  Winchester  70  Vt  jib 

"4'by       er&a,;ii?"«  »'  """ 
tl-YI-nfof  d:feSt"%T*^"'  ""  "'*'"'• 


•wy:  188S,  White  ».  C?  srKv  ^sx"/"^- 
t«keu  identity  «llo»e,l  ti?  VS  V'  *>**  <™"" 
State  r.  Witham.  72  Me    63^   fit")",'  .""• 

teitimony  wa,  .dmittai  1,S  ""'"*''»:  waiter- 
that  a  MrsoD  nnr.!^  j  ^  »  nearer  neighbor 
them  duS  the  «™     .^*'^""'^"''   ■"<»  talked 


aos 
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[Cair.  Tn 


tion It  m.y  b.  true  Ui.t  an  unm^ri-^  "  """  "  *''•  •"•«•  »<>  •"»«•  »«>t«^ 

h.v  .n  opportunity  J  but  it  i,  imj^^ZZ  ^^''^^  *T  "**'  •"*'»''«''  -h* 
t.nt.on  do.,  not  tend  to  throw  ^.^M^ght  np^f  tJi  J^L:^  "'j'""?  »'  •"''«  •«  in- 
found  d..d  under  oi«„«,t«.c  „ot  fnooJStenTw^t^  i^*"  °^•'"''•  '  '"«■  *•*» 

could  be  shown  that  during  the  •«,kb.fo»iS!.^    .it  «»  theory  of  .uicide Jf  it 

W.f.  and  lud  been  p^^nJ::,",^'^';  ^'J^^ 

to  accept  the.Jgg;ti.n.ofTara?W    ''r  °^"°^""  time,,  heaitating 
with  justifying  STrity    fuSidT'f        "°'  ^"^^"^8  *°  *»«  P^^ided 

ence  of  such  af  emoion  -eSer  ^JL^  '""*!,*«°*°«  t"  «how  the  exist- 
woman.  or  conduct,  eTe^l^SoLTl^V^'  ^T""""^  °'  »  "<''«'«d 
evidence  dealt  with  poTSmmT:^!  Z  ^"'^^  ^'^*'  ^''^  »' 
Contrary  facts  tending  to  show  emotl!^"'*'''"^^^  be  received  to  show  it. 
admissible.'  *  ^'"*'*'°'"'  "^""^  t°  «"icide  would  be  equally 


'"^7»»:  to  .how  .  .elfHtboVOoa     y1"dl 
c.a«d.  her  " pBr,Kw,  .nd  intent  ■•••  woMhsU 

cSio-nrh^',^"  tct^r^ 

fen,^  tea^^l- •-Jj;^;«e^  the  ^.; 
ovcmiling  Com.  v  Felch  •  •«.  ...T^T-lj  .' 

18J  (rn«uninne  policy  ;  the  deceawd-i  th~.V  »' 
co-umit  ...icidernot  .dmitt;?S^oV.~c  d^ 
become  made  two  year,  before)?  18H  Stiu  r! 


PoE  bon,  134  id.  448,  4fi7  97a  w  1111  m      . 

PW  M.  hiir^^  d«!lar.ti«n.'th.t  he  wi 
S^w  that  h.T/?*T  V  "'•dWno.  offered  to 
Sf   „c  udldi     "p"""  -Wl't  ha»e  n^  it  him- 

ciu,i"'?;af'r??,';.''?nr*;  '^^  «"«•  <"• 

91  III  jn«/'  *  •  ''  '  '"*'•  Jnnipertx  p,  Peonle 
ti  J  ;#  °K  (•"I'enee  admitted  ofmentj  "ndt.' 

^p«v.o«.  meUnchol,  dh.po«'uon,  t«d^  M 
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BOOK  I,  PART  I,  TITLE  I. 


[CuAT.  nu 


8i;Mm,  I  (conti^u^,  EVIDENCE  TO  PROVE  A  HUMAN  ACT 
Tomlll:  UKTR08PECTAXT  EVIDENCE  (TRACES, _ MATERIAL 
CAPTWynz.  O^^'^'^'C.  AXD  MENTAL).     ^      MATERIAL. 


Cuirl"'   *"•*"•"«»»   IntUiiM.  in  CriminJ 
I  ISO.    B«n<l.  on  Anim.1.  ,nd  Tfrnbtr. 
i  181.   I'wtmvkt  on  Ku«loi«iL 

«.   MrciuMiiAt  TnArM. 

I  !«•   E'*"^'""'  0' Stolen  Cl..tt»lii. 

otj^i^iniirrxiS:"'''  ••  '-<«««■•« 

tJu^^'^^°^'1^"  "f  Exintenc*  of  Docanicnta. 
to«hn«r  Execnion,  D-live^,  or  SeufT       "  *• 

to*.l.owVaX""  '""^'  <"   "-"  "'  N.W., 

Pajme?...""""-    '«  ^'•"  «'  ^im,.    t,  .how 

„«,'«!'•   *""«■•    (»)    tort  Will;    Let  Doca. 


».  Okoario  Tkaom. 
^m.  Birth  .lnringM.rria«,,  to  .how  t.»Rlt|. 

nitr."'"   ''^'""•»<*  »'f''«W.  to  .how  P.ur. 

N.&.jit?'^"'   '■""'•    '"   •»'"'   R««   or 

I IM.   Birthmarlia,  to  .how  EvmU  diirin* 

Pivguwcy ,  V,B„«l  Di«,».  to  .how  idoiSyf 

e.    IICMTAL  TbACM. 

1 17S.  OcBcnil  Prineipla. 
,     J '''•   t;"»n«cloa»n*M  of  Gnilt 

of*ldJ»tity*"""'^"~""-=<'»M.Tld„c. 

I  irTTo^l'  T«"«?rV7  K"c"tifn.^ ' 


they  come,  in  tre/l.fo.;  at  or  ."  er  the  t"7T"''^  ^T  '"*°'^'°«  "" 
radical  dLstinction  betwee^  these  g^'I'^'Vev  le.ijv'r'^  ^''^  "  "^ 
index  of  arrangement  and  v^rv  nff    T '  ^'^^^  "«"'y  "^rve  as  a  convenient 

common  to  thenL,\i;7neS  tZ'^^^^^^ 

ered  the  various  kinds  of  evidential  ff^^Tn  tIS TJT  """^  ^°  '""''^■ 
having  Prospectant  and  ConcoSt  indiStit,  Thir  ^""P'''  '• '"'^*' 
group,  namely,  facts  havinrr  a  /?-/  ,'"fV*'".''  *°<"«  nsmams  the  third 

looks'backwa'rd  f^m  t^  '  v^L^^'Ct"  t'e  at""!;  ?^  •"''^""'^^  "«'« 
stand  at  the  fact  offered,  we  infer  fTomi  th  j  «f  °  "*'  '•  ''  *°'''"«  ""' 
was  or  was  not  done.  The  crinfe.*^  o  ll^Z  ^"7"'."""  ''«  *"=' 
is  that  they  are  all  open  to  a  siJ^W  .        ^™"P  °*  evidentiary  facts 

the  opponent  a  ^n^l  IlTf  "',""*  °'  weakness,  and  thus  offer  to 
showTat  A  on  Eary  Tstole  a  W  v2"?h'""^  *'f  '"'^«-  '^''"'''  ''■  *« 
possession  of  the  bicyc.roi  ^e  J.  'r;^^i''re  Lf  ^t^s Vr  °f  '" 
the  assumption  that  the  hypothesis  that  wniT.u      i.  '  '^"^  "" 

he  obtained  the  bicycle  by  sL HnTit  R^  I,  ^  '"'f  P^'''"'°°  '"  ^''"^ 
possible  hypotheses  for  examSe  that  it  wl  ""  "^^^  '"  *™*'^  "''>«' 

300  -  ^ 


H  I4».17r]  MEClUxrCAL  TRACE& 


the  general  tbwrj  of  Relevant,       .     .  "^^ 

theoni^n  •  I"  ''"P™''«  '*•  »«  offer  the  f«t  ti.;  A  J"*  *  '«=''"«''ion  of  the 

one  Whose  poegegsion  (or  lack  of  ^/"®.*f^"«"'  argument  runs:  Ig  thp  fm^ 
expired  b,  the  operaU^of  othr^r  t^,„t  tt  f"""  cha^aM^S 

in  ''Wch  guch'cliws  m'ah^r«,«  "  «ubdivided  according  to  the  mod. 

the  evidentiary  trace  anSemTn  .^eg'tir ''""^r '''  -nne^ctLt^:^; 
The  tjpcal  case  of  the  first  sort  fa\h^  Z  •"echanical,  organic,  or  oienSl 
•econd  sort,  corporal  re«,n.bC  t  JlC;'°°  °'  '*°'«°  S"''^'  oTlt 
consciousness  of  gniit  "  '"'^"'"*  «'  Paternity ;  of  the  third  soli! 

,  ,  .„  "•  MtcnAvicAi,  Tbacis. 

5  149.  »ttooeu«„oi«  Inauao..  m   r^    . 

the  person  did  an  act  with  which  th«!  '  ^'**"'  °'  *°  inference  that 

general,  however,  few  questions  of'!      "'""""^""^^  «re  associater  In 
mgUncegineherecordLfSitl  ^  -.'-rabe 

that  no  occasion  is  given  for  ruling,  of  law  ■  '  '"^''^""'=5'  »  «°  Patent 

IMO,  Mr.  W   Wilt.  rs.  »""**. 

of  .  ton,  letter  foun?i„  tt  JL*'".'*"''''^'"''""*"'  the  3^^;,  «  '"  """'her  caae. 
'here  a  man  had  bin  •hV^*""'"'  Po««»ion;  and  i„  aT«P  „??J^*""'  ''"'  P«rt 


-•    •-.    iiao    (O0ot-tnick«>-    l«OT     fin.  ■  ""• 

•'"1'^  113  id.  48.  21  So  sA«  (^V.  T'"'™«on  «-. 
1>»3,  Wheutod  'r  Stai^  sV^''  "j^  J*""'): 
«"■  ««1  (»ho.tr«=k,„lf,L,"«:.?.«0.2S0..ia 


"/•  — ■  o?  H    W    did  /  I         /■*"•'-'""., 
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It  ii  to  !>»  noted  that  (on  the  principle  of  |  M,  anU)  the  opponent  may 
alway.,.,^,,,,.  a«v,y  the  iudicalion  by  ahowing  other  hypothm.  for  tZ 
C?  the  t«ce._M  where,  on  a  charge  of  Buraer.Vha  preJn'o  of 
blood-.tain.  i.  explained  by  the  kilUng  of  .  chicken,  or  the  presence  of  a 
weapon  by  the  owner'a  previoui  loan  of  it  to  another  |*r«.n.  It  ia  alao  to  b. 
noted  that  an  argument  mxy  be  baaed  «*i,«/,w/y  on  .uch  tmcea.  _aa  where 

wirhTl  •  T^  !"*•  "'  T?"'  *''"  '*"  ""•"'•""  "»••'  »»'•  ^^  -fined 
w,th  bloo  1.  wh.Ie   he  accu«,d  bear,  no  blood-.t«n.  and  therefore  could  not 

have  d..ne  the  k.lhng^    To  thi.  ako  there  i.  .  counter-argument  (of  ex 

llrnLV  dttS'ctir '^  °'  "''  ^"^  ^  ^  '-^^^^  '"  ^'  ^^^ 

The  question  may  be  aaked.  What  ia  the  diatinction  between  evidence  of 

irace*  and  evidence  of  utentit;,  f    For  example,  to  prove  a  murder  evSen ce 

the  bullet  found  .n  the  body  of  the  deceased ;  what  kind  of  evidence  i.  thi.^ 
The  truth  1.  that  thi,  evidentiary  fact  isreally  double  and  involve,  both  kin", 
of  inference.  The  nature  of  the  argument  to  prove  idcnUty  (,«./«  41)1 
^iLr'^'JTfV^  "  •"  '^"»*'>  •""''  of  «i„.ene..  of^Voni^jJ 
L;r  tT'  i  '^^  V^  '^'  ^""'^  "  '  '"'<=««"''y  ""J  unique  mark  ;f  thi 
nece,«.r.ly  ««oc.«ted  with  one  penwn  but  may  be  common  to  a  number  of 
person. ;  and  henee  the  mode  of  dealing  with  .uch  evidence  L  to  "Jow  that 

iTu^ra^  *"°  '^T  '^'  "»'"•'  mark. -here,  that  other  ^eln.  L te 
neighborhood  po..e.wdgun.  of  the  .ame  bore.  Now  the  argument  frSL^racel 
assume,  that  the  argument  to  identity  ha.  been  «ttled  anTaccepte"T*  Ze 

IS'oHhe  mu J'"  ""  h'-^'I^""  •"  ''"""°°  »  •"  centiaK-tf^i 
Z^  that  m^V  '  '".^  'u  **""•  '''"  "^"^  **»  P"'^^  ^l"*'  ^'>«  '^'^   «d  poe- 

.^n,in  r?'  '•  '■  "'f'*  """  «"" '  »"''  '"  ''''  »•"■»  '*  ««■«"  the  fact  of  iU 
.ub«,q„ent  finding  in  the  accuwd's  po.«»sion.  Here  the  weaknes.  of  the 
a^ument  is  an  entirely  new  and  different  one.  namely,  the  t«oe  o^  Z^. 
der  l^r'°"  '"*•  "°i"«'«««'ily  indicate  a  use  at  the  time  Tt  the  m«- 
der.  «ince  the  gun  may  be  one  which  the  accm^d  ha.  recently  borrowed  or 

mu^dl  Tb"  Tk^"  '"'^'^  ""  '^"*  ^  •"'°»^-  J-"""  "  th'e  STf  the 
murder.  Thu.  there  are  two  wholly  different  evidentiary  question,  involved 
in  the  use  of  thi,  evidence.  _  first,  the  question  of  identity  whethTtW, 
indrndual  g^n  i,  a  neceasary  mark  of  the  Jayer ;  and  ,ec^ndi;.TL  quLt.on 
of  traces  whether  it.  .ubsequent  possession  evidence,  its  use^at  the  t^^o" 
the  murder.  The  present  type  of  argument,  then. -the  amumeVt  from 
trace,  to  a  former  act.-i,  a  distinct  argument  from   tharo?TdenUty! 

™..i->ii   »w   T^   ,=  lL':?"f.'.' .'.""^  St*"  »•     ••-out  thedafendtuta  store  »M  admitted  to  .how 


der. 
Mo 


Campbil,.  7  N.  uVs.  YiTr^A\  9*35  burgUr/; 
wrious  tool.,  etc.,  admitted),-  1898  8tot.  •; 
Oamngton  11  S.  D.  178.  76  ^.  W.  326  (Jack  of 
defendant  found  on  pnmia..  tlie  next  day.  Id 
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>k.»  «v   Ti .  *•  •""'"wa  10  .now 

that  the  liquor  waa  intoxicating;  compare  B.  v 

r8a'?'"»i''n'*^i'*^'  *  "'■•*  ""•  the  caae.  in  {  153); 
1898,  McBnde  v.  torn.,  95  Va.  818.  80  8.  E. 
4S4  (ceitaw  trace*  held  uudmiiaiUe) 


.?» j'; 


li  U»-177] 
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Although  ill  lonie  iatUncM  t)..  ... 

no  .Mentul  connection  Utwin  thHwo  S*"/  "  """'''  '"''  "'«"•  '- 

potMMion.  nud  the  animal  bean  a  brTml  „,  „!i  "  """'"'""'  '•  '«und  in  B'« 
i.  whether  A  i.  the  ..wneT  oVt^e  .nZ?  i  ff'  """^  ""^  »"«  '^  the  i«ue, 
-nee  that  the  ani.u.l  belong,  to  hoT^ JU„'  "I'  •^"  «»<!in''"«diate  inf^r- 
brand  ii  A'a.  then  to  A.    Thi.  iutet«ul^7  '     '  '•  •*""•  «"J. «'  that 

in  the  light  of  practical  exjtrientj  Tn  Z  1  "  "''  """^^  '"' "  "-^"« 
two  .tep.:  (1)  flr.t,  the  inLnce.  r^mth.  ..";;:','  r;^'  "'%'"^  ' '  »P  "' 
A  placed  thi.  pnrUcular  mark. -^  fionuirT  .  '  '  ""^  "'•''•  »'«» 

ciple.  from  a  trace  to  the  .our;,  otZt     ■     1'"!"/:  '  '"' '"  '  "  V'in- 

from  the  fact  that  A  placed  iUhlX.h:'  '  /,  •  ^"""'^  "''  '  -»«• 
mal    The  latter  .tep  of  inference  t  '  """~'  '"''  '^  "  °'»i- 

natural  than  the  former,  but  it  i.  mor     ,  '  '  "  'i  "  '   '    '''"  '"'  '"m 

that  the  latter  etep  of  inference  h«.  K,  "  •'  ""  "''  ''  "  *""1'1  «*«! 
matter  of  «„„,™,.„  i.... . ,  .,?*}""'  **'^'  •^'»'*  ''Y  'o- •  ded  Iv  Couus.  a.  a 


«,-..       * *^       inierence  ba.  bet  i 

:rji.f.rrJ:r.i!.^''-«y.^«'ormer: 


wo.  «id  that  the  pre«nce  of  A'.  ZTZ  tv  ^       T'' ''  "''"'''''''• '' 
•nimaJ  being  one  of  thee  originally  brTnlH  ""'"•"  ' '■  '"  "'  '»'• 

ni.  unduly  cnutiou.  attitude  hrCn™nP,    I   ^  ^  "'t  of  .«,«erM,>. 

I  70(0  (in  (•rimin*  cmm.  tha  nn^n^ri/     •  . ' 

/.Y.L  '**•  '•  '*■  i  5.  St.  1900    c   9'^  1  It 

■iniiiK, 


H5«l  (ontri^lnf!:^^        '^"••Grn.St.  188S 
•etioiu  for  poJn^on^tLJ'  *.'",<'>"  •"»•  "' 


or  pro|ierty  may  be  h«.l")'  I  iSisi  /...i;~"i'""r 


Terr     «    rK  i"^•'•''"»  e"»»triie<l):  1894 

brand  i«  rvi  Ion ..  nf  T"  ""*•  *  '5^0  (Vint. 
0*/.  Statr  893  tlr,'  "■■  f"!".'''"  of  ""^M: 
to  b.  evilr.,,!?';  *  '  * 'LI?.'!"'?'  >-r"».l  on  ..ock': 
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•ame  policy  haa  led  in  timber-producing  communities,  to  similar  legislation 
for  marks  on  logs  and  timber*  It  would  seem  that  the  prinS  Kal^ 
apphcable  to  other  sorU  of  marks  on  property/ and  in  LSlrtn  th?!^5^ 
name  of  a  vessel  required  by  law  to  be  marked  on  the  h^S  ^'** 

Distinguish  the  question  whether  the  ojlcial  reguter  of  brands  or  marks  is 
adm.ss.ble  to  show  a  pe„on  to  be  entitled'^to  use  the  brand TcLJd  i  his 

;h:;iTS  ri6;if  '^  '"-  --^  ^^«"^"-'^-*  itfall-undeJltt; 
§  151.     Po.to.rk.  on  HnTriop.*    The  postmark  on  an  envelope  is  unon 

through  the  hands  of  the  postal  officials  at  the  timVand  pLe  indfited 
Here  however,  the  question  separates  itself  more  distinctly  into  two  oSS« 

ruing:  '"°^"'"  '"  ^^'""•'^  "'^^^  ^  -^^  ^  '^^  —  of  Lly  EngS 
bnnd  lus  tw>An  iiniw  ■.u>».j-.i . *    i   «.  .         .  . 


bmnd  luu  been  July  recordwl;  proof  >h«U  be 
m^e  bv  a  certiHed  copy  bv  the  county  clerk:  .n 
-imark  for  stock  ".h.ll  6,  uken  in  evidence'™ 
coun«!t.on  with  the  owner's  record  bnnd  "  in  mil 

lb.  482,  57  P«c.  631  j  S.  D.  State.  J  899,  6  3072 
(recorded  brand  on  stock  i.  evidence  ofoVuer- 
•liip);  Tex.  Annot.  Stats.  1897,  I  4930  ("No 
brands  except  such  a.  are  recorded  by  the  otScen 

«  Z^.',"i  I""'  "^"P'"  ''•;:"  •*  ""og'i^Hl  in  1." 
M  any  evidence  of  ownership  of  the  cattle,  horses, 
?'"'»'«  "Pon  "hi-'h  the  ^„.e  may  be  .W^ 

1020(Urceny  ;  brand  recorded  after  the  date  of 

l.n«..  •!  i*"""'  moreorer,  «i  evidence  o? 
Identity  it  u  unnecessary ;  prior  cases  on  the 

but  tA'^.a^^af,? '':?rlh« '»««PPr»T«d.      »•  ownemnip,  ;  W^h. 
.ubs^^^^ly^^i'JfjCY  i's'a't  I»^Wdl«     ir"**"  r*  ""..''?' 
o  identity);  1899.  Chowning*.  State  4ndT     "i7^.°' or '"'''?,>•• 
Tittle  r.  SUte,  30  Tex.  App.597):  1900,  WaltoS 
L„H  ?'  "J"-  ^S-  *"•  "  8.  W.  680  (r«.ord.d 
„i^„  th.t'"*r'*°''"'i"'."''''P'  "•""  '»  •  county 
other  than  where  recorded);  1903,  Swan  r.  State, 

iilli  nT*.'*  *;  Yv"*  fT"""  «•«  cited,  bu 

rheld  not  to  exclude  but  merely  to  limit  the  pur- 
a.  »  ■  I".»,*'Pl'  ''""''  "  evidence);   l/oA. 
to  ^  .'^'m"'^'  J  '"»  i'«»'^«»  rto^k-braml 

of  the  brand  thereon  shaU  be  sufficient  to  identify 
»11  daaaes  of  livestock,  and  proof  of  the  owner- 
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ship  of  such  brand  shall  be  prima  facit  evidence 
of  tlie  ownership  of  such  live  stock  ") 

eert.i^^i-l"™-  ^''  ^^^'  ?  '"*  "»  »"«'•  f"' 
wrtein  offenteH  concerning  timber,  a  dnly  regis- 

ifTk  *r"t!:"?*';?,"'"d'  •"•-'"'•••••--••of  onneXp 
of  the  timber);  Fla.  Rev.  St.  1892,  {  2028  (..ffl. 

VaJ^"'?  *' «W«;«,rinK  u|K)n  timber  or  lumber 
n  J..  ,°o„  --*"''""*  °f  ownership)  ;  Minn 
Gen.  St.  1894.  {{  2405,  2413  (iiiconlell  log-mark 
2?  ??J„'".'*  e*"le"<e  of  ownership);  Mo.  Rer 
6i  1899  J  1506  (recoixied  mark  on  fo^lunfbir; 
ete.,  to  be  evidence  of  ownership);  N  Y  Laws. 
1„™  '"■  5*\.*  *  (Pfewnoi  of  reconled  mark  on 
logs  or  timber,  presumptive  evidence  of  owner- 

i  4384  (61)  (registered  tradi-mark  on  timber  to 
He  pnmafane  evidence  of  tinde-mnrk  proprietor's 
ownership  of  timber);  Or.  St.  1891,  f-ebl  20  S4 

of  ownership)  ;  Wash.  C.  k  Stata.  1897,  t  31S1 
(recorded  mark  on  log.  or  timber  afloat,  to  be 
evidence  of  ownership).  ■>    "  "o 

III  "«'  ^''1?**  ^"y  •*•  Co.  r.  Carroll,  _ 
«^a^\^  •  .?•  f^'J  <"y"'y  ''y  the  defendant's 
2^1  JTi "".'•*''?].  *''*  "•"  ""iningon  the  line 

tion  Chicago  Cily  R.  Co.,"  admitted);  1900. 
Ingraham  v.  Chapman,  177  Mass.  123,  68  N   E 

evi.lli!"*"?'?!,"'  "»'"•,»•'  •  <'»«'•  collar  i.  somi 
evidence  of  the  person's  ownership;  "it  is  like 
the  case  of  a  brand  or  mark  upon  cattle") 

•  Com|iare  Steams  ».  Doe,  12  (ins  482  486 
(port-name  on  stem  of  vewel),  praT,  1 1874;  1883. 

u?«i;"ci"J;Si.T««r'°'''''''""^"'" 


if  148-177]  BRANDS,  STOLEN  GOODS  , 

nevertheless  the  hypothesis  thit  he  wal  theS        '"  «  °'  *•'"  l^^^^^""" ' 
to  allow  the  fact  of  his  possession  I  h!  !  "/  ""ffi^^i^^tly  natural  one 

has  never  been  any  quesu'n  oTth^  ^  "^  ''"''''''^  '^  -'«J«'>'W-     There 

1868.  PoUock,  C.B.,  in  R.  r.  ExaU  4  F   A  V  ooo  ru      , 
•wnnear  the  place  on  the  night  in  question  .„h  T  ^  "'*''^  '  *•  *»•"•  •«*'«d  were 
found  m  podseMion  of  the  stolen  »ood,U.!f  ~">mi».on  of  the  crime,  s  person  i. 

The  strength  of  the  pre»un,ptio„  which  ariM.f,!n  t  >">"'««>n»ble  or  improbsbT 
.hort„j«  of  the  interval  which  h  Jelap^*"/rtfal''"f  '~?r'°"  "  '"  P">portCto  the 
not  hal  a  day,  the  presumption  it^^  .SSe  tIL  i^  ?     '"  •""  '^''  ""'y  "hour  or  tio 

in  r^  hX"  "  Tutr  'l'^'  "••  Pe-n'Zrh'a"  J^I  Sfo '  S  It^  "'^""^ 
thi.  r  '■  •  •  •  °"*''  evidence  is,  no  doubt  nnf  ~.    i    .P°"®**'°"  of  the  property 

thK  I  may  ment  on  that  I  remember  h;^„g  the  S7«r  r '  ^'  "  '"'""*«^  «' 
r^  f  "f  '«"'e"'ing  lying  i„  the  road  and  obVrtL  •  N  Tu^T'^  ^^  ""at  he  once 
•m  found  with  it.  I  might  be  charged  wi  h  th^^^^'  ^  Z!^  '•""  ""^  ^"  ""o'en  and  I 
c«e,  however,  will  always  aid  or^but  U.f  n  '^     ^'"'  "'^er  circumstance.  i„  the 

becau*,  it  is  not  conclusive  evMenc7  It  J  P'""""/"""'  "'"^  ''  »  "ot  the  le.,  evident 
crcumstances,  and  especially  on  the  nlZ7ot  thf  ""••  "'"  ""«'"  '*«P«"'1«  "P^"   h^: 

Ijvowed  or  ««ret  and  concealed,  and  wLruL^'^'n^r""' ''"'''''*''  *'  "  °P^  »"d 
the  jury  have  to  consider  in  each  ca«,  is,  whaU.  I^« 7  ■      1  •~°""'  ^™"  »'  i*-     What 
the  circumstances  before  them,  .nrwh^tLr  thL  .Ir       \l^'"""^  *»  ^e  drawn  from  a^ 
oaer  is  under  the  circumstances'  J^nj:^LZl^^i:^,^-^i  ^^iven  by  the  X 

to  a  peculiar  and  partS  arrspeeTy  mo^^^^^^  1  «"^»  ^^'^  «-«  ^se 
accused.  In  modern  times  fheC  o^^!,  °'  P"'"'^""  unfavorable  to  the 
cedural  effect,  in  that  it  cast^  upon  theSdaTtTT ."  "^  «'^^°  "^  P^ 
explanation,  in  default  of  which  th«!  .  ^^  ^""^^  °^  producing  an 

This  effect  of  the  evince  la  pl^l""^  ^  f°^^  '''^^^"'^'^  ^« '"°'- 
§^513).  Tb9  inquiry  is  herels  to  tT./u", •''""'*  ^'^'^  ^'«^^her*  (po,t. 
one  or  two  qaestions^cipab,"  ot  Shm.te  havT  '''ll'  ''^  ^^''•^«"'=«'  «"^  ""'y 
of  the  subsequent  possesLn  i,  Lmte^'''''?^^^^^^^^  The  tiJe 

a  greater  possibility  of  innocenr«ptTaL?  anT  '""« '"**"''''  "P^"' 
of  a  presumption  of  law,  but  dis  notT  Tk  ,  ""^  P**^*"'  *»»«  'rising 
session  by  /ku,band  can  IbaMy  not  h  I  "^''""""^  *"  ^''«  '"''=*■'  ^ot 
husband  is  shown  to  beCtnt  of  1  "^""''  '''•'  wife,  unless  the 

possession  of  goods  of  thVi,a™?°V  .  f^^"^  of  the  articles.'  The 
tl.e  taking  waTdte  is'^re^^rvlbr^^"  ?h  'T™/  °'""  °'  «"°^«  ^^^  ^^ 
;i««ntity  of  the  general  ^intr^^Sj  '  T"''  'l-""'^  -  "".v 

'  •  "\i    •  ""•  R-  ••  Burton,  Dea™.  Cr.  C.  281  (l«w 
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in  judicial  opinions  from  the  point  of  view  of  the  legal  presumption  to  be 
attached  to  the  evidence  (poH,  §  2513).  and  not  as  kvolLg  a  questiiu  o^ 
admusibUity.  Where  a  presumption  is  held  to  be  created,  the  admissibility 
of  the  evidence  IS  of  course  conceded,  but  where  the  presumj-tion  is  refused 
It  13  sometimas  difficult  to  say  whether  the  inadmissibility  of  the  evideuce 
IS  also  mtended  to  be  declared.  evweuLe 

§  153.  Po.^«,lon  ol  CJiattrt.  u  Indlcttog  oU»«  Cria-  tlum  Ltow, 
Wiierever  goods  have  been  taken  as  a  part  of  the  criminal  act.  the  fact  of 
the  subsequent  possession  is  some  indication  that  the  possessor  was  the  taker 
and  herefore  the  doer  of  the  whole  crime.  Thus  such  po«»ssion  is  receiv-' 
able  to  prove  the  commission  of  other  acts  than  the  simple  crime  of  larceny 
It  IS  receivable  to  show  the  commission  of  a  burglary.i  a  foi^ry.«  a  counter- 
fe.tiug,3a  murder.*  a  liquor  selling,' or  any  other  cJ-ime  in  which  either  a 
chief  or  a  subordinate  result  might  be  the  possession  of  a  material  article, 
ior  the  same  reason,  the  possession  ot  burglar;  tool,  is  relevant  to  show  that 
the  possessor  committed  burglary,  provided  it  first  appears  that  the  bunjlary 
was  committed  with  such  tools.'  ouii,iary 
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ceny  of  pepper ;  the  aefendant  was  fouud  comins 
out  of  the  warohous^  with  pepper  in  hu  pocketa 
of  a  sort  aimilar  to  that  oii  the  next  flooraboT* 
»n  the  warehouse,  but  it  coulil  not  be  shown  that 


any 
the 


-    ™,  „„„  ^y  t,uui<(  iiufc  ue  saown  mac 

p«I>per  wa-s  misains ;  Maiile,  J.,  admitting 
evidence :  "  If  a  man  go  into  tha  LondoS 
Uocks  sober  without  means  of  getting  drunk, 
and  come*  out  of  one  of  the  cellars  very  drunk 
wherem  are  a  million  eallous  of  wine,  I  think 
that  would  be  reasonable  evidence  that  he  had 
•tolen  some  of  the  wine  in  that  cellar,  thonith 
you  could  not  prove  that  anv  wine  was  stoli-n  or 
any  wme  was  missed  ") ;  1881,  S,4rtin  v.  State, 
7  Lea  679  (stealing  M's  horse;  the  defendant  when 
found  was  nding  M's  mule,  and  evidence  wat 
received  of  the  stealing  of  M's  mule  on  a  day 
subsequent  to  that  charged,  in  company  with  C, 
who  when  found  was  riding  M's  horse  charged 
to  have  been  stolen  by  the  defendant) ;  1898. 
Parker  v.  U.  8.,  1  Ind.  Terr.  692,  43  8.  W.  8S8 
(larceny  of  cattle;  defendant's  possession  of 
other  stolen  cattle  not  receive.!  to  identify  those 
charged,  because  not  taken  from  the  same  place). 
For  other  cases  concerning  the  poaaeaim  ofdoUn 
foods  la  evidence  of  crime  on  other  evidential 
principles,  tee  pad,  |§  218,  414. 

>  1878,  Short  V.  State,  63  Ind.  S7«.  880- 
ISOl,  Com.  i>.  Milh.nl.  1  Mass.  6  ' 

.!„„'  if ''r^'"";  ".•  ''"»""'•  2  All.  1«1  (iKMses- 
sion  of  a  forgod  document  by  one  claiiuiug  a 
benefit  under  it^  admitte-i,  to  show  forge^) ; 
1885.  State  ..  Yerger.  86  Mo.  33,  39  (m^Jes. 
sion  of  forged  instrument  is  evideuce  of  forgery 

I  .*  "1^  "■•  '■/""".  «•  *  R  308.  by  all  the 
Judges  (admitted  to  show  a  procuring  with  in- 
tent to  utter). 

*  '**''  ^'"'»n>»  »•  Com.,  29  Pa.  102    K3 
108  (murdrr  ;  jwssession  of  money  and  wotrl     f 
the  deceased,  ndmitte.1 ;  "  [mssflssion  of  the  fruils 
of  crime  is  of  great  weight  in  establishing  the 
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proof  of  marder.  where  that  crime  has  been  ac- 
complished with  robbery  "). 

•  Going  into  a  place  sober  and  coming  out 
drunk  evidences  the  obtaimag  of  liquor  therein  : 
1854,  Maule,  J.,  iu  K.  v.  Burton,  Dears.  Cr  C 
282  (quoted  ante,  {  15i);  1859,  Com.  v.  Taylor,' 

K  ^;  I?.**'  ^"'-  "■  Finnerty,  148  id.  166,  19 
«w  I"'  '**^'  ^"'-  "•  ""■•'«?.  158  id.  ka 

33  N.  E.  342.  The  following  ruliiujs  probably 
depend  upon  the  same  principle :  1860,  Com  / 
Malonev,  16  Gray  20  (goings  in  and  comings  out 
of  numbers  of  wrsons  with  j.iga,  etc.,  admitted 
to  showlLiuor-selling) ;  1889,  Com.  v.  Finnertv 
148  M,».  166, 19  N.  K  215  (admitting  ie  mere 
fact  of  fretjuent  goings  iu  and  coniinps  out,  as 
under  certain  circnnistancea  indicating  the  sale  of 

T.T  r,  i»  '.*,*i'",'S'' '  '«»»'  P"**  "■  S'"*".  40 
fi  J  il      '  .f ''t  "•  ^^'"te".  2»  Cal.  658  (but 

muted,  and  by  the  aid  of  such  tS.ls;  otherwise 

there  is  no  connection,   probable  or  iwssible, 

between  it  and  an  offence  confessedlv  committed 

without  the  aid  of  such  tools");  1882,  People 

"i  "»ns'  «^  "•  ^''  2»5  (»"'«!"  .ub;t»n,r! 

1890,  People  v.  Sansoine,  84  i.l.  449,  453,  24 
rac   143  (same  principle  applie.!)  ;  1879,  Strife 

l:Jl^"\  "  ^""■-  "*;  '«'  '''"'«'«'y  «'■"• 

i^    :i.     t  !««»«»">"  of  arms  after  emerging 
from  the  house  admitte.1  as  evidence  of  their 
possession  while  iu  it) ;  1884,  State  p.  TrnuU 
84  la    89,  42.  19  N.  W.  832;   1866,  8t.,te  ,• 
Harrold,  38  Ma  496,  498  (bunjlaor ;  ti,e  finding 

r,l,lu»T^',  :?„'"",;  ""^  "'  »''•  burglar's  tuoU. 
admitted) ;  1872,  State  r.  Dubois,  49  id.  573 
(Hnding  of  burglars'  tools,  admittiil).  Distin- 
Kimh  the  ndmisaion  of  burglar's  tools,  imssessed 


«  U8-,77]      POSSESSION  OF  GOODS  OR  DOCUMENTS.  ,  ,5^ 

session  of  n^oruy  »  i„  iuel7  n^  i^Zn^lTir,'"'-     """   """^   f^ 
taker  of  money  charged  as  taken    kLT  ^  ^^*  possessor  was   the 

and  the  hypot'hesis  ThV^ 'ieMoTnd'l^™'  ""  '"""^^  '^  "^'''e 
taken  is  too  forced   and  extraordin«™ /u  ^   ^"'•'   ^   "'^   money 

nation,  of  the  n,oney  fC  aJti^n  1?^;''"  '^'"^'^  '^« ''--'^ 
close  way,  the  fact  of  the  findin.  ofM  ^.  taken  correspond  in  a  fairly 
probative  value  and  be  relevant  tea-  ^  "^""'^^  """""y  ^""^^  h«ve 
as  identical  with  the  money  t^'k^nlS  """"'i  'T''  "  '"'^'^'  "'"'^^'^ 
the  fact  of  money-posseJ4l:feLf -rt'  mode,  however,  of  n,aking 
.-...  toahow  that  before  the  tlfof  t."L.  .    L  ""  '^''"*  ^'*'^'* 

while  immediately  after  that  Um«  h«  K  !  ^"°"  '""^  *'"'«'"  "nonev, 
hypotheses  to  sufh  asLiJli iTden  „.  .^'^'*  '^'=  ^'"'^  «'''"'=<=«  the 
tion  thus  becomes  a  naturll  aL  nl      '"^IT"'""'  '"^"^  *  '^'«»'""««t  «cq"i«i- 

thep.sse3.0n  of  uniS!;iTCm^.Stt;  '"  ^"^'^  -"^^^'- 

of  possession  of  stolen  good,  ^  l^T  ?^^  "'*  """•''•  ^he  nse 
from  the  use  of  possessifnt  o^r  ,7/1  L  T  T  '""f  '^  distinguished 
8t..len  gocKls.  the  object  thlTZh,fto^U  r  '''"T  "  ''""^'"S  '^^^'I't  «f 
§  323).     The  relevancy  o      a^k  of  „,l!  '^7  M.dge  or  intent  (poU. 

involve,  also  a  differenV^estn"  "^  S^^  ° VheT'''  ^"^  "'"^'^ 
be  tned  under  the  same  indictment  for  stealing  Zfl  "  '^"''"  ""^ 
of  stolen  goods,  and  be  found  auiltv  „»  T     ^  '  '""'*'"8  ^''^'Vt 

question,  of  criminal  pleading.**      ^  "'''''"'y  ''^  ^'^^  theft,  rai,;, 

Th!  payee:rzi;^:t"ir;Larst^^^^^^  "  r^  ^  •--  — • 

Bome  document  by  way  of  rec^  nt  or  evi  I  ?  '"  '^'  ''""''^  «^  "'«  P«y«' 

document  is  a. i,Lacwi:itTh?,^^^^^^       ^'^  ^''"'^^- 
livable  as  an  ^^^s^o./ ^.r'mZXT:::^:  ^1^ 

*  1897,  Lponitrd  V.  Statr  lis  Al»   an  oa  o        .      . 
B««  (lK.-«rS8ion  of  nionev  after  h  lS.'J      ,      *"?  '*,'»*  *»  **  «ccoi,nti-,l  for  by  hi,  ,»l„rv    ~ 

« miller  aiim  of  money.  heM  inadmissible-  »  .,i.„  1?  ,''^''  ""^■x'''.  «»'!  in  exres,  of  hi, 
JL;^'"-''  "'inK);  18.W.  Gates  ..  PeoX  14  ill  «  2'n'"'''  ","r':?r'>'  ^''''-nitte-l  to  the  i„% 
r,?hL"V"'""'*''*'f«"''»"t>«f'Te«m.^era.i     fJe«  .   ""^   of  dishonest  acqnisition,    bctZ 

-iP'^psszTi.^B  Br  Ft  ""«»;;-,«  s 

J,!l'!;...^."™v''-.*'."''.'8"n"r.v.  11  ileVc    534  "'V     l""',,.?::'^*   "-rb-   ^V'l    '■?"»   "re  at  !il4ty 


,U  l,nr?.....  :.i    ,.»"'"'.•  "f  -^7     <o  infer 'annnfavoraMe  oxpfa„,,tion  ; 'th^'oj.i;- 
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!■' 'V  101  (eml....l™en.;  iM«,  v;„ey  he"f„™enV 
";K  llie  en.,.loyment  ...d  .uhae,,„.nt  «!«  „'' 
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ion  is  vai ;,;.  a.Mi,:sSr;  Tc^ol^^x- 

of  any  money  w  ,.„  a,,,, ted,  adnntte-lT^       " 

•  Compare  al.s,,  §  s;),  „,„,  (i,,,^  „f'„o„ 
eMdenee  »   y..p»n,y  to  ,„,y  o,'  to  lend"  " 

tur  aduiiMious  in  genem!  a  oprn  to  eipU- 
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instrument  0/  liaMity  itulf.  cnatomwily  surrendered  to  the  obligor  upon 
.at.«f«ct.on  n-de.-*.^.  a  promiMorjr  note,  a  bond.-the  poeSon  of 
the  instrun-nt  by  the  obligor  may  be  relevant  to  show  a  part  transaction  of 
ducharge.  The  c,rcunuit«ioe.  in  each  ca«,.  however,  must  determine;  for 
the  party  offering  the  evidence  must  be  one  who  would  naturaUy  have 
received  the  mstrument  from  the  party  now  seeking  for  payment-  Counter, 
explanatione  may  be  shown  by  circumstances  explaining  the  possession 
otherwise  as  where  the  debtor  has  access  to  the  place  of  custoTT  he 
instrument  But  in  judicial  opinions  few  qnesUons  here  arise  except  upon 
the  propriety  of  creating  a  preeumption  0/ payment  (poet.  §  2518).  for  this  re- 
quires a  much  stronger  quality  of  probative  value  than  mere  admissibility' 

§  157.  Po«..rton  or  IWunoe  of  •  Document,  to  riiow  Ita.cuaon, 
DeUverr,  or  ..irin.  The  possession  or  existence  of  a  document  is  connected 
wi  h  a  number  of  mferences,  most  of  them  resting  on  the  present  principle 
but  some  of  them  requiring  for  convenience  to  be  treated  elsewhere  in  con- 
nection with  other  principles. 

(1)  The  exigence  of  a  doeumerU  purporting  to  be  eigntd  by  A  is  under  all 
circumstances  some  evidence  of  A'i.genmne  execution  of  it.  But  the  ques- 
tion  which  has  naturally  arisen  is  whether  under  certain  circumstances  it  is 
sufficient  evidence  of  A's  execution.  That  it  is  sufficient,  in  combination 
with  one  or  more  circumstances,  is  well  recognized  in  a  few  classes  of  cases, 
u  !iTI   ';''°/'^"'°«°t.  together  with  its  custody,  and  (if  it  is  a  deed  of 

r^  /r9i,7  '\r*  1  ?'°r"'''°  °'  ^^'^  ^'^'^'  «"'^<^''  ^"^  •»«  authentication 
S;J  i  J'tt^f.  u  '"^^  °'  *  purporting  official  document  equally 
suffices  (po<  I  2158);  the  imprint  of  an  oJMal  ual  will  often  suffice  to 
authenticate  (;.,<  §2161);  and  the  course  of  the  mails  may  suffice  for  a 
reply4etur  (poet.^  2153).  All  these  rules,  however,  are  auxiliary  rules  of 
sufficiency,  not  rules  o  admissibility.  It  is  necessary  here  merely  to  note 
that  the  rules  are  founded  on  an  inference  applying  the  present  principle. 

(2    The  e^ytence  of  a  document  in  a  certain  kind  0/ /,/««_  such  as  the 
grantees  custody  or  office  of  registry -may  be  sufficient  evidence  of  the 
dehvery  of  the  document,  so  far  as  its  deUvery  may  be   material.     Here 
the  usual  qu«,t,on  is  not  of  the  admissibility  of  the  fact  (which  is  conceded) 
but  of  Us  sufficiency  to  raise  a  i»esumption  of  law  (post,  §  2520). 

uationj,  xer  pot.  {  1068.  For  a  rweipt  m  not 
conclusive  Imt  oik-ii  to  denial  by  paw/  emdenee, 
tee  pMi,  I  243i.  For  a  receipt  in  vnprovtd 
handwrUiHg,  as  presiumptively  authenticated,  ae« 

^'  ?  ■^:,  '"•'  "  "•^'■'P'  of  *  third  permm,  m 
liot  B.lmisaible  without  culling  him  to  the  xtaud 
aeejHut,  {  1456.  ' 

•  I  iistanees  of  the  use  nf  this  evidence:  1800 
E^  V.  Barnett.  3  Esp.  ]»«  (iK«,esaion  of  a  bill 
"I  ^Jchange  b«irin)j  the  plaintir*  indonwment 
TJ^-'^  \"''  "-e  .lefendanfa  name  aa  drawer); 
1809,  Suby  V.  Champlin,  4  Johns.  4«1,  468 
(p<««Mion  by  .urety  of  a  bond  for  duties  and 
of  the  collectora  receipt). 
.1.  *,T,''''. •*?'«!"•  ">«  apparent  illiberality  of 
th«  foUowingralmg:  1810,  Uixi  JiUeaboiough. 


f"  V','."  '^''*'  '■•  Vanbatenheij;,  2  Camp.  439 
'»  "i  u"  *'"  '"•■"  '''"  "f  •'X'l'anp-,  whfn 
offered  by  the  accejitor  against  the  drawer  to 
prove  payment;  "Show  th»t  the  bill.',  were 
once  in  cinulBtion  after  betag  accepted,  and 
I  will  presnme  that  thev  got  back  to  the  «.  - 
ceptors  hands  by  hia  having  paid  them.  Hut 
when  he  merely  proiluces  them,  how  do  1  know 
that  they  were  ever  in  the  hands  of  the  i«vee, 
or  any  indorsee,  with  his  name  upon  theni  aa 
acceptor?  It  ia  very  poasible  that  when  iliey 
were  left  for  acceptance  be  refused  to  deliver 
them  back,  and,  liaving  detained  them  ever 
since,  now  producM  them  as  evidence  of  t  loan 
of  mon«]r "). 
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(3)  The  exittenee  of  a  Ayutm^t  ■    ^i    i 
be  offered  a.  evidence  tharXTa?^*d  t  ""  T""^  '*'  ^'^'^  "^  A  „.ay 

with  it  Here  the  question i  'nt  1^^'?  ''^  ''" T  '"  "'''""'-  "^-'^ 
usually  answered  by  holding  E  the  f-  1  TV'^"'^''^^^^'y'  •''"J  it  in 
that  condition  is  admi„ible.*pLv  jej  ^l^T  nU  "  '^'^""""''^  "''^*'"^«'>-  "' 
and  i-ruvided  the  lapse  of  timeTal  not  !.  F  *"'  ""'"""^  '"  '^■''  ''""tr.,1 
other  persons'  intrusion :  '  °^'  '""  1'^"''"^^  the  hypothesis  of 

1381.  Camphn-»  Trial,  1  How.  St.  Tr  losn  Ukti .  r        •        . 
w.th  tr^Mon  in  «ducu,g  aubjeot.  to  take TJ^ '  f  "^'.''"  "»«  J--ait  being  charged 
Qaeen-.coun«I,8aia:  ..Jheie  pL^rs  tlm,Tri  •    ,  "^""~  '"  "»  Pope.   I«rfj" 

come  both  to  one  hou.^,  ,„d  after  their  de^L'..,  '  f  /  l»<*r  -"n  and  a  rich  man 
»uch  a.  the  poor  man  bad  no  «uch  plln  1 2  th.^  "^  °'  '!!'''  "^  *^""'l  *"'''»«»•  ^'"•'^ 
J  n,,  by  common  preeumption  it  is  tot  k^te, IJ^artr  V'''^'  "°  """"  "««  '^'""d 
d>J  hido  ,t.  So  you,  a  profeseed  v^i^tTl  .  .  "'''  ■"»"  ""'y-  '"-l  "o  other 
fo»nd  after  your  departure,  h^  rn'Tt  ^rr^iLl''  'T\  ":'  ""^  "«"•  ™"i« 
br.ng  them  and  leave  them  there;  ^     i,  fl!    .1  ^^'u*"^  "•*"  """  i°»  "J^  both 

«-^byyourme.na;"  Campion:  "yZ    Im^'ZZ''"'''''  '^  '""''"•  °^  »  W'*. 
showed  that  none  cam,  into  th.  hoo^;;,  mypX^  uTl.-T"^'^  "  ^'"'  ""^  ' '~ 

the^::LtVr£UtTnlC  ^.^^^"T^''^'^  '''e  inference,  fro. 

(/«^.  §  260)  or.  stUl  fur^  ,  ^  his^rr?'  ?m"  ''""''"'''  ""^  ''*  -"'-'' 
(l>o»t.  §  1073).  •      ^"  "^^'•"""^ "/  <A«  co«fe„<,  as  his  admission 

liil)  STaytlrdel^htt'trlt  '^'^T'/  ""^  ""^  <«  '^-'^-  '--•  <>' 
land  at  the  time  of  i^it  t  Thf  Jjf  ''"""""'*'  ''"'  ^^•*--''  "/  '*' 
law.  is  applicable  in  proo^oVtitle ?;  advtLT  °°"  "'"  '''''""  '"  ^"S'«'» 
where  no  evidence  has  surv  ted  excpn?^  T""'°"  '"  P^or  generations, 
embodied  acts  of  claim  Hw^Lh  p  It  t  JTT"'%''""''^^^'«^  ^'^'«'' 
the  deed  was  itself  an  act  of  ZSon  Zlh  '"'^  ^'^^"onally  that 
evidence  of  possession,  in  the^uTof'  .  .  "  "•'°"''''=  ^' '«  '"''^^'y 

possessor  is  likely   to  have      °*'"'?.  °^^^'«c«  »'  mark  s„ch  as  onlv  a 
expounded:  ^  ''     ^'^^  I'H'JtaUoas   of   the   doctrine   are   thus 

leaLfhkve'irayl'b^n'LSS::^^^^^  App.  0..  ,4,.  6.3.  «««:  .  OM 

oh'p.  .  ^  .  1  The  circumaUnce,  of  giving  and  taSith«Jr"'*  '".'^•""'  ^*^"'  °^  <"""'■- 
man  and  man  not  intelligible  except  on  Zf^tZf  T,J  '"  ''"'  »'*"»»«''"■"•  l«-twe.„ 
'"  t,Ue."  Lort  Blackburn  :  ••  InJlC?  1  af^'  i  ^  ■  "',?'  "'  '"""'  »"  ''""«''  '"'-f 
prx.ve.uohpoM.^ion  an,  dead.  Z  at  ImS,  i^'  .""^  ""  ""^  """"^^^-^  "''o  -"'' 
out  evrfence  of  ancient  payment  of  rir^ t  TZJTJT'V''''''  ^^'"^  "'  "*"'■ 

ent,  w  ue  given  aa  evidence  from  which  the  jury 

tl::Z,'^'  •PP"'hen»i«;  of  the^rty  and' W       pl^o- '  }'^\'  '^'«'-  '•  8''ive.  58  Kan    78».  5, 
3  ^  ,"  *"■*>'•  *'"'  -^"^  fi"-l  <lo«ument«  after      envdlU  Iw  "^''■\'  "'^'"'  "'"  P'«"*  *•■"  f""nd  a. 


# 
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th.  «.oi«..t  iudintTr."  ''°^'°"'  "»  "••*  "■•  •»«'"'  W~nt  of  «„t  ^d.  w.ighrto 
1817,  CoWer,  C.  J.,  in  Dot  r.  Etlava.  11  AI».  lf»«   irwo.  •.  i     i     »  j 

TeTi"::^: ;"  ''^  ""^  "'^  °'  "*^"^''"'  («>^«  «^  these  "Ldr 

n^  AsT  Jt  Tr;r  '^  °^P™---g  *he  genuineness  of  ancient 
deeds.  As  a  part  of  that  doctrine  it  has  in  some  Courts  been  laid  down  that 
possession  of  the  land  must  have  been  enjoyed  by  the  grantee  befZ  S 
alleged  ancient  deed  can  be  presumed  genuine  0^.  §  21^);  in  that  rul" 
ne7  wlln  ':^^-^^^''-,  -''-'^  -  evidence  of  the  documents  genuine-' 
S'nl       •'"  '''^.r''"*  '"^"  •'  "'*'^"  «^*^"'"«°t  which  is  evidenc^  of  the 

s  material,  while  m  the  present  rule  it  is  the  lessors  or  grantor's.    Thus  the 
two  rules  are  really  concerned  with  different  evidential  prposes'and  r^t  on 

or  payment  of  rent  tinder  them,  «■  beine  io 
themwlvM  acts  of  ownership  and  proof  of  poa- 
•eaaionj  this  rule  i«  soraetiniea  atated  with  the 
qualification   provide<l  that  poaaoaaion  u  proved 
to  hare  followed  similar  documenta,  or  that 
there  IS  aonie  nroof  of  actual  enjoyment  in  .ic 
cordance  with  the  title  to  which  the  docnnienta 
relate  );  1878,  in  Bristow  i».  Cormican,  h.  R.  3 
Aup  taa.  641,  653  (we  quotation  tupra);  1899, 
Blandy-Jenkins  ».  Dnnmven,  2  Ch.  121  (ancient 
•greement  in  settlement  of  litigation  for  treapnsa. 
admitted  aa  "evidence  of  an  act  of  possession  "• 
following   Malcomwn   r.  O'Den);    Can.:  1885 
iMterhrooka   ».    Towse,    24    N.    Br.    887,    398 
(defendant  claimed  nndcrtheson  of  C,  who  had 
been  in  poaseasion,  preaumahlynndcr  a  purchase 
iroin  B,  who  bad  a  (wwer  of  attorney  to  sell 
given  by  the  administrator  of  A,  th'  oridnal 
grantee;  all  the  nartiea  prior  to  defendant  iH-ins 
deceased,  Bd  indorsement  on  the  original  irui.t 
.^U  ViT  1      1"*^"  ^'  I-oaaession,  that  B  lm<l 
sold  the  land  to  C,  waa  held  admiaaihle,  thouffh 
"""•".viug  grounds;  Wetniore,  J.,  diss.)-  r  .S'  • 
1870,    Boston    v.    Kichnrdann,    105    JInss.    351 
(Iicenaea,  etc.   of  the  city  made  67  and  mme 
yeara  ago,  to  um  certain  land,  obje<ted  to  I.- 
cause    'no  acta  were  proved  to  have  In-en  don.- 
under  them    ;  the  licenses  were  receive)!,    "at 
ie«st  when  taken  in  connection  with  the  evi- 
dence of  the   subsequent  occnpntinn,"  Iwcanse 
It  would   be  impoasible  to  aupply  the  prnof 
required");  1889,   Baeder  v.  Jennings,  40  Fed 
1»B  (certain  old  .lopiiments  of  title  kiluiitted  as 
evidence  of  poasestson). 


*  The  Una  of  cases  is  aa  follows :  Eiui. :  1783 
aarksou  V.  Woo,lhousa.  5  T.  R.  412,  8  Dougl 
189  (a  custom  to  hold  land  exempt  from  com- 
moil  right :  to  show  prescriptive  exerciae,  leases 
of  71  and  i.>3  years  of  age  were  received;  Lor^l 
Mansheld.  0.  i  :  "They  aro  «,  old  thit  no. 
,a'j  "iS"  *P"''  to,P<»sses.Hion  under  them"); 
180S,    Rogers  ».   Allen,   1  Camp.  809  (alleged 

««?T,K    "'•}"•?  r''   ^"^K'-'K.   '»«'««1   from 
1861  to  the  end  of  that  century,  were  objected 
to  because  no  rent  appeared  to  have  been  pai.l 
under  them  ;  Heath,  ,1.,  thought  this  not  ndSs- 
s«ry,     aa  they  were  of  aueh  au  ancient  date  that 
It  could  not   reasonably  be  supposed  that  evi- 
dence  of  such   imyments   was   still   preserved  : 
however    to  give  any   weight"   to  them,  the 
receipt  of  payment,  or  other  acts  of  ownership, 
must  he  shown  "in  later  times"))  1809,  Doe  » 
Askew,    10  But  520  (to  prove  a  custom   of  a 
widows  holding  during  chaste  viduity,  entries 
',"  '".*  T""  '*"''  "f  successions  to  estates  so 
described  were  admitted,  although  no  inaUncea 
01  the  acting  upon  the  custom  by  forfeiture  for 
unchastity  were  testifie.1    to);  1829,  Coombs  r. 
Coether,  M.  &  M.  398,  sembk  (old  lease-copies ; 
possession  not  necessary  for  chapter-house  leases. 
Which  were  like  public  reconls);  1S48,  Doeo  Pul 
man,  3  «J.  B.  622  (a  counterfort  of  a  leaw,  ad- 
mitted, as  e<iuivalent  to  it,  without  accounting 

i««o  «  1"*^"*'  '*'°'"'  "'  •homing  posseaaion); 
1862,  Malcomaon  ».  O'Dea,  10  H.L.  C.  593,  614 
(vvillea,J. ;  "  Ancient ilocuments  .  .  ,  purport- 
ing on  the  face  of  them  to  show  exercise  of 
ownership,  such  as  a  lea.se  or  a  license,  may  be 
given  in  evidence  withont  proof  of  posaeraion 
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possession  and  signifying  the  s^w  of  th«' Ini       ,  '^'"»P'"'y'"g  »«  act  of 
Ho«.  ♦!,«  ^  /«"B  mo  scope  01  the  clnim  of  possession  (notf  8  I77fl\ 

ilere  the  possessor  may  be  anntpe  nr  »!«>,»».    u-         "='"""  V«'•^  g  i/78). 

ment's  genu  neness  or  validitv  i„  immot-^.i     •.  ^       ,^     '  *"®  '^°*'"- 

%riSa"/th""^  p-  o^VaToriir:  ";ssL:r  -^  '^^«- 

rf«rf  of  it.  now  lost,  may  be  made:  *  ^'•'"  ""•"  ""^^  « 

dene  of  it.*,ecution.     Wher' p.nie,  hfT.^r   !^^  '^"^  ''J''^^''  *^*"'  ^  "°  ««'«"  "'■ 
pmii«ly  M  they  would  ha^  Z.     a  dJ^^^^^''?^ '""  V"'?'''' ?"'^"''*^  *''«™«"^- 

(poft.  §  2522).  althouS'the Tvrpi  pTe  'ofTo^'^  1  "'^^^"^'^«  ^"^^ 
occasionally  open  to  Application  »    u2lZ    ^^^''"S'""'  '"^e^nce  is  still 

ofadocume„t?execu1^^;7rrthefLT3kndT  ^'""T  '""'^  "'''^^^<-' 
the  inference  of  ;«,«.^  /I  Ja^^  of  a  pTet'of^h^^^^  "'  "°  "''"°"  ^° 
part  0>M<,  §  378).  ^         ^  '""'*  ^"""  possession  of  a 


»  1869,    Ooodell   r.   Lubsdie,    19   Mich     88 

.?ree,„ent  to  exchange  Un.la:  ,Wi  ,>e,forming 

tl...s  .greement  by  one  ,>,rty  «lmitt«l  to  show 

•mhahle  performance  by  the  other  .1«,) ;  1847 

liownmgr.  PickerinR,  16  N.  H.  344.  350  (po8.' 

se^on.  plu.  an  agreement  to  make  the  d^a 

Mifflcent  on  the  fi.cta  to  go  to  the  j„rv)  ' 

•*  K?™. "ample  of  such  evidence'in  ita  van. 

oua  ,H«..b.hhea  will  be  found  in  the  Tichbor^e 

pamm.    Other  exsmplea  are  aa  followa:  iresi 
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L.  J.  (that  a  i^raon  "has  not  been  hiard  of  fnr 

insnrers,  where  the  vessel  laprnvcl  to  have  sailed 
Jind  ha.  not  been  he.M  of  for  two  or  three  v",A"). 


I  IM  MECHANICAL  TRACES  AS  EVIDENCE.  [Chap.  VHI 

pHMumption.    In  counter^xplanttion  (ant,.  §  34)  such  facts  as  the  infre- 
mmation  of  the  person  to  give  up  aU  connecUon  with  his  former  home  and 

§  159.   Same:  (2)  LapM  otTtm;  to  abow  Pajmeiit     It  is  a  natun.1  n«w 

pjnsuy  of  creditor,  to  realize  their  claims.  when^leTunslt  sfitl?  by  Ic'^ 

of  law.  within  a  fair  space  of  time ;  and  when  it  is  found.  aft^T  aome^^ 

hat  a  creditor  has  not  resorted  to  law  for  the  realization  of  his  cS  thTr« 

«  a  natural  inference  that  this  failure  was  due  to  the  lack  o  St  an^n^l 

fact  may  be  explained  away  by  showing  a  more  probable  hjpoCs  (lue 
§34).  for  example,  the  insolvency  of  the  debtor,  his  absence,  or  other  ciS^ 

was  unpaid.     The  general  evidentiary  fact,  however  -  lapse  of  time      i, 

aUo  the  foundation  of  a  legal  presumption  of  pay.nent    S  8  25mTnH 

plays  very  little  part  in  the  theory  of  admiSty       ^      ^        ^^'  """^ 

8  160.    8«.,:  (3)  Let  WUl,  to.|  Doonmaat.  ta  ganaral,  D.btor'.  Fraad 

ore;ist;.t^ttrrr.^^^^^^^^^^ 

the  lo„  0/  the  document  (poH.  §§  1195.  2522).  and  the  inference   from  . 
debtors  conttnued  pouession  of  property,  after  it,  mortgage  0^83;   of  hi! 

ntudulent  intent  to  defraud  creditor,  by  the  transfer  S.l§  336   1082 
1779).     In  general,  that  a  certain  effect  was  not  seen  or  lU,^  hJ*l  u 

wouia  „,eurally  have  ^n  or  heard  it  hadrcausercu^ed "^^^^^^^^^^ 
of  the  non-occurrence.i     But.  though  this  situation  can  this  bTIrelted^ 
perm.ttmg  an  inference  from  circumstantial  evidence   it  is  u.^Z 


»  That  the  eridence  of  intbjtity  to  find  •  ner- 
»on  la  not  beanuir,  see  port,  j  1789 

f.,t  /h.?'.^"  ^"5  ^'''^^^'  '  *^«  « (">• 

fact  th«t  »  document  re()nired  to  be  atamned 
and  «.  ed  .a  not  found  rJUrded  aa  ,0  Ctod 
admiaaibla  to  aiuMr  tliat  it  waa  not  ata^l^; 


lf?^V  I^'  »•  Delaney,  92  la.  487,  81  N.  W. 
,h.  kl  !!  ^^  «.P*'»o"  could  not  hare  left 
tW^**  ^""^  *•"  "'K""'  ""e  fact  admitted 
m^ft*?  I""**"  *"*  *°  •'"'•'«1  'h«t  they 
moat  hare  bem  awakened,  but  wen  not) 


ff  148-177] 


OROAKIC  TRACEa 


I  166 


b.  Okoamio  Traces. 

Next  are  to  be  considered  those  retrospectant  inferences  which  rest  for 
their  validity,  not  upon  mechanical  associations  of  efft-ct  and  cause,  but  upon 
the  working  of  oqjanic  natural  laws,  and  usually  upon  some  physiological 
pnnciple.  The  fact  offered  as  evidence  is  traced  back  to  its  cause  through 
some  physiological  process  to  the  originating  act 

§  164.  Birth  duilnf  ManUc,  to  .how  Lecitimaoy.  When  a  child  X  is 
bora  to  a  wife  A  married  to  a  husband  B,  it  is  natural  to  infer  that  the  inter- 
course  which  begot  the  child  was  the  intercourse  of  the  husband  B  t  e  that 
the  child  is  legitimate.  It  is  true  that  this  inference  is  less  strong  where  tlie 
birth  occurs  very  shortly  after  the  marriage;  but  even  here  the  likelihood 
that  the  pre-marital  intercourse  was  B's  is  greater  than  that  it  was  another 
man's.  It  is  also  true  that,  even  where  the  birth  occure  a  year  or  more  after 
the  marriage,  it  is  possible  that  the  begetting  intercourse  was  another  man's; 
but  it  is  still  exceedingly  more  likely  that  it  was  that  of  B  the  husband! 
Upon  this  likelihood  is  founded  a  rule  of  procedure,  namely,  the  presumption 
of  legitimacy  (post,  §  2627).    No  controversy  of  admissibility  arises. 

§  165.  Saiu:  Adnltary  of  th«  Mother,  to  show  lUegitiiiiaoy.  A  birth 
during  marriage  having  been  shown  by  the  proponent  of  legitimacy,  the 
opponent,  according  to  the  theory  of  explanation  (ante,^  34).  would  ordinarily 
be  allowed  to  show  that  the  birth  could  be  accounted  for  otherwise  than  by 
the  husband's  begetting,  t.  e.  could  show  the  mother's  intercourse  with  another 
man,  about  the  probable  time  of  conception,  as  accounting  for  the  birth.  In 
the  same  way,  a  person  charged  as  the  father  of  an  unmarried  woman's  child 
might  explain  away  the  evidentiary  fact  of  the  birth  of  a  child  by  showing 
the  fact  of  her  intercourse  with  other  men  about  the  time.  This  form  of 
argument,  however,  seems  more  correctly  to  fall  under  the  theory  of  multiple 
opportunity,  and  the  rule  of  law  accordingly  has  been  examined  under  that 
head  (ante,  §§  133. 134). 

§  166.  RMwblMo*  of  CihUa.  to  show  Paternity.  If  the  corporal  traits 
of  the  jH-ogenitor  are  or  may  be  transmitted  to  the  progeny,  then  a  specific 
corporal  trait  of  the  progeny  may  point  back  to  a  person  of  similar  trait  as 
the  progenitor,  on  the  condition  that  the  person  so  charged  as  progenitor  is 
within  the  wimber  of  those  who  by  association  and  opportunity  may  have 
had  intercouree ;  for  otherwise  the  possible  number  of  similar  persons  would 
leave  open  too  many  hypotheses.  The  propriety  of  the  inference  rests  on  the 
supposed  physiological  likelihood  that  traits  may  be  transmitter,  by  pro- 
creation.  The  validity  of  this  physiological  principle,  and  therefore  the 
propriety  of  the  inference,  is  and  always  has  been  a  matter  of  common 
knowledge : 

im,  William  Shaitpeare.  King  John,  Act  I,  Scene  1  (the  king  hears  a  lawsuit  between 
Phihp  Fauloonbridge,  the  luppoMd  a»tard  son  of  Sir  Robert  Fauloonbridge's  wife  by 
Richard  the  Lkmbearted.  an^  Robert  Faolconbridge  his  younger  brother,  who  claims 
the  estates) : 
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ORGANIC  TRACES  A8  EVIDENCE  [Ciur.  VII, 

I ._ 11 . 


Ami  w.«  „„r  f,,h„  ,nd  ,hU  «„  lik,  hl«.- 

sitHor  (riuem-Biothcr  of  Kichard)  •  "  R.  I...L     ^  ^    . 
Th.  .CC.B,  of  hU  .o„g„,  .(Trcthhta       *  *'"'  •  "'*  "  Cw*-Um'.  hN , 
{*',r»»"~'«.m.fok.„.of»,^ 

co..,a:T-"--'"''^'''^""--"''^'-^''-'-'-^»»^ 

Sir  Kob.rt  n.«r  holp  to  mA,  thi,  1^" 
1780,  Lord  A/aiu/teU  C  J    u  >i.    n 

"  I  h.«  .iw.y.  co„iide;rtirk;„L^  M  ^±,'''7^  ^r « "•'p-  coii«=t.  j„rid.  <oo . 

whether  or  not  th.w  had  been  anSTi.  t^  *''V".'''  ^'^  "*•  '='""•"'■'  «»>  b^th  «id" 
of  the  PiBfi  ys  hail  b-en    lilr.  .k  Vl^' **"""'         ev  .lenci>    th«t    ty..At!"'    •'••     r«*ived 


II WW7J]        BESniBLAKC^  TO  SHOW  PATEBKOT.  |  ,M 

knowLdg.  ,h.t  during  ihe  fl„t7ew  w..k.  o/ln  1?^^  ',""'  m.^""'*"  °'  «"»"'"" 
that  peculiar  immaturity  of  feature.  ZSchJ^ZT^  .'  /''"''''  ."'•"'"'*•  "  »•"• 
often  ...d  very  much  iu  look,  and  .»^„-T^  J  *"  '"''"*•  •"** ""'  "  «»••"«•• 
b.  readily  imagiued  ^^ud  t T^rn  t'.""'*  '*"":'•  «-"""»•'«»  ««.  then 
«..mbUno.  U  claimed  wouW  U  too  lilS  to  1^5  I  '/'T'*'"«'J'"'  """  '•"'  ""»  * 
and  t.a.y  would  Uncy  tt>»i^Mi^,^iu  ^TtS^t^'  '^'  '">•«'"•"'"■  <>'  the  jury. 
puUtlve  father."  "^       "^  '•MmbUnc.  between  the  child  and  the 

either  by  leaving  the  matter  to  the  trial  Court's  discretion  or  h v  «         *' 

s';  sr  T  <'^  '^^  ^'•^•^°''«-'  P^i^ctirsrirtt?;^! 

settl  U.  It  18  poor  policy  to  eicclude  invariably  a  piece  of  evidence  thl^  wni 
usually  be  useful  merely  because  it  may  ocLionally  be  a  W  fs  Th. 
Opinion  rue  cannot  avail  to  exclude  testimony  to  resemll  btau^\Ji! 

tTthttrfi^rriSr  '"^ "'-  -^  ^^^  ~"'^^  ^  be^^xi'- 1 

ft  r^«^  ^  T^^  misunderstanding  the  pwcedenU  in  its  f3r  partly 
L  «1«  r  "^T  '>""''*^-  ^°'^^«''  ^y  »  """""B  coutrarieVy  of  Sws 
iTr  T!  *''"  ''"'"'^'y  '"^^  °'  resemblance  is  excluded  only  wh?a 
offered  through  testimony  of  those  who  have  seen  the  child-  in  o Lril 
stance.,  on  y  when  offered  by  the  presentation  of  the  child  iL  court  Z' 
partial  exclusion  of  the  former  mode  of  evidence  is  Cd  chiefly  on  Ih! 

exCuion    ^~  d'  ^'1"V'  "'f  •  '"  *^  ''PP'-^'-'  ^^'o  furt  e 
aEl  •  ^"^P""'^'  ^l«°  °"  »!>«  ease  with  which  a  resemblance  can  be 

a&rmed  in  general  terms,  but  the  simple  correction  for  this  d^er  fs  to 

resro'nJr^'T'''"'"''  •''  '^""'^^  traits,  for  the  force  otheTflrene 
Te  olr  '1?  r'  T  "  ^'"'™'  resemblance.  The  partial  exclu  oTol 
the  other  mode  of  evidence  -  presentation  of  the  child   in  court -rests 

oroitt«d,  when  the  former  rart  wm  quoted  bv  fdw  A  ^  "^  "^  ^f","*"  C^'*'-"-',  215,  223) ; 
Court.  „pp„«d  to  th.  a«  oTth.  ."ir^'f;.^^     tf^ul'teon)*''''-  *  <^-  *  J""  ^  »  (««i 
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to  possess  settled  features  or  otL  corS  ?„?  r  '"a^  ^"'^  "''^  «"°"gh 
that  the  evidence  is  relevant  not  LX^ UsS''^^^-'  ^'  "  to  be  not:d 
trying  the  legitimacy  of  a  child  Tom  d  In         ^  .P''^'"'^°««' »>"»  «l«o  in 

Six  L^rs  -  - -"- ?s  n^^^^^^^^ 

•emblance  to  the  children  of  the  other  ».T      *'''VP««''e,  103  Mass.  50/54  (M\d  1'"'^  ^■ 


rHnel£tr  ^,,^^7^,^^"  ^.„«e.^^ 

IniDroper)  ;   JCan   ■  189i     <lh„.f         '^"•.  .''*''' 
K.....  4^/42  Pacls  ""ftd-n^te  •i,/'"',''^  «« 


Keu^ton  V.  Kowe.  16  ^e.  38  (-'it  w™'  not  fh.'     .":^"L£r"°i''rLt°  ""'"^  l^'-^n."  thi 


««*fe  (admi^aible) ;  la^^VLi^.  %  \^' 


...a    therefon,    inadn,i"ibH"*i8Sj  ^T'       ""'^  '    -^""'""i  n^d' to  evd™ "''■,'""■ "' 
Bn.d»tre«t,  80  id    454  iL  2:1,    •      '     .   *   "•      ""«:y) :  Tex  ■  1809    Hi!l  u  ""'«"««  iHegiti- 

n-onv) :  "S  •    1882    KH^  '"'"r?'"  •■'  "«"■     '«»  than.  yLr^?d"^'f  •"'"'",  f"'  child  wm 
«35,  438  (excludeif  Lr.^^Ji  «™Ji^*J^'^      ^"^  "^ '^'^^t  X ^P,  '^^^^^^t'^;' 

232 


ff  148-177] 


PATERNITY,   RACE 


§167     C        rl  '^"^ 

principle',  sZ»tT2  vrJ^Zs^Z'  but?tr.'7-  ^  P'^y^-'-^-al 
clearly  marked  results,  tells  us  that  r«nrn  "^''^f'^  """^^^^  *'th  more 
ceive  from  the  progeniroi  SrSn  ot  ^T"^'  °^  P""""'  "^  °"«  "^^  re- 
traits  tra„smitted%fora7rogTnt  S^^^^^^^^  'r  ''' 
peculiar  traits  of  the  race  are  tl.Pr,.f„,<.     ^    .    f         "^  presence  of  these 

the  race  bearing  those  traits  ThfZ  ''•?,"''"'  *°  "'^"^  «  P'«S«nitor  of 
been  doubted  by^Courts  Thou.h^t,  „1  '".'^  °J  ^'"'^  evidence  has  never 
country,  is  now'very  r^rL.Sel"  SrLthL^^^^^^^^^^  1  ^^"^"^-  *"  ^^^ 
be  uncommon.!    There  seems  no  r»n.n„     i  f      "  ^levant  can  only 

occasionally  be  usable  to  shoTCrr/of  '""!^"/"'l«°'=«  should  not 
even  though  from  a  people  of  the ^Xe  tt »     ""*'''°  '"""  "^  '"'^'S"  ""-"• 

JJl'Jtir  TSTreTm^lT;:!'"^*  """""'-  ^— -  "'— •  - 
one  as  Jet^rdly  LSpSr  L  Ihf  .n!"'"""'/;  ^'"^  '°™  "^  "'^-ence! 
(1)  That  a  shock  receTverbV  the  moth/ri^'  ""''""^"^'  ^  '^  «'=•«""«''  ^^^^^ 
upon  the  child  has  long  been  ^toZurl^vTHZ'Tr'  ""^  '^«^«  "^  '""k 
tific  sanction  in  any  definTd  te^^  thl  cH n  '  ^^""^'^  '*  '"^'  "'^^'^^  «<=*«"- 
be  taken  as  evidentL  of  Zt  a1;^llh  ptlcVd?"  2^"^  f  .l'  '"''  "'"^ 
of  r«n«r«,/  rfi«a«e  in  a  husband  is  «om«V^  r     ^^     *""  *^^  existence 

part  has  always  been  conceded -^  ?tT«P,Ll      '  "^  "°  ""'  °^  ^^"^^^'^  ««  h" 
the  explanato^  circumsrn.^r  ^^^  °  ^"''"°''  °^  '^'  ^t'^^^gth  of 

c.  Mental  Traces. 

1881.  Danii'I  ».  nnv  «•  1.1.   >/.  ..  .. 


prove  .ncestry);   1864.  N«Te?A~r    WU 

Uack  or  mulatto  complexion  is  primTZi^  evi 
niy  aiavea.  and     cue  apparent  y  a  white  n*r«nn 

in  any  party  to  such  marriaRe  from  thflnnlt7 
ance  of  such  person  "1  •  !«•?«   v  r  "RF*"'- 

8  N  J.  L.  27^77  bffiot'^  ;i>-^»"- 
.«njj,.onof.lavery);\897Warfiek'"%W": 

black  blciodinV^i""'?'  °^,'  •=''"'»'  to  'ho* 
ted) .  18M 'u?h^  *'"';:P^';''  "'optimacy,  admit- 
tea; ,  iSM,  W  hite  v.  Collector,  8  Rich  188  140 
(color  adiniaaible  to  eridence  nie)  •  1806  Hnit 
«-     "•  Wrighta.lII„.*r}34!«7  0onf: 
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J^-^H-^ecSIHaatL'^J 
complexion,  for   negA)e8,    admisliL?,   »„      i 
ancestrv^  •  l«ii     n*  u        '!"""»""e   to    show 
ancestry;     1811.  Hook  r.   Pagee,  2  Miinf  879 
3«3  (complexion  of  an  alleged  slaie  admitt-fl  .„ 

i^r:»^<^;''y);  1827.  Gre^„.'^;,'i  iR.^'nd" 

Sl/;nS!n^tdfcc;sr.^:i. -""'«?P~.- 

(foreirhirt'L' rrrri-^af  r.t,:i,I  o'n^aVh" '  f '' 
e.Kn  appearance.  ,,«ecb,  and  ^stu^^l'Il' 
complexion,  etc..  hild  atifBcient).^      ^       ''' 

fKii-MiJr'^  *■•  ■»>••""- 

hia  .dultery"  "  "  *^'''"'*  "' 


i  172  TRACES.  TO  EVIDENCE  AN  ACT.  [Ch.p  VIII 

traces  upon  the  doer  fhrough  otherlhrrLhanic  ,  plsTf  fl^^ 
relevant  eviirtiii;  to  rw'th':^^^^^^  ^'^T  '^  ^^^"""^ 

doing'of  thfact  b;tr;rrl^^^^^^^^  "^Z"'  V'"^'''''''  '^' 

How  to  evidence  this  mental  condition  —by  conduct  or  th.  n,        • 

the  only  other  hypothesis  conceivab  ^^he  me  Z  traHhe    °^^^^ 
latfpr  K  I       ■  ^^\^'^^'^  "°™  consciousness  of  guilt  to  the  guilty  deed      Th« 
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CONDUCT  OF  ANIMALS. 


I  177 


of  an  act.  so  the  lack  of  cuiUv  Zl.-        ^       '  ^  !  ^  ^  *''°*  *''«  no"-<loing 
of  a  crime.    Thiriack  o!  Iltv  27"'"  ""'^  "*  """'"' '"  "''"^  •""°<=^ncf 

having  i„  itself  evidential  vTlue     Bu  '  •^'"  '^""'''^  ^^^  ^"'"'•^  «'' 

culty  arises  in  the  3  of  i  1  '  """'"^  "  *°  ^  relevant,  a  diffi- 
conduct  offeredto  evS^^'it  3^0  li.L77''r;~*':  '''^''"''^  »''^*  ^"e 
•  disputed  question,  then  X  he  he  cS  .  ^  ^"'^'^  """^  "'*«<=*"'•  The 
Bible  in  his  favo;.rvoWes?d;ut  2  /m"°  "''"'"'' P^"°"  '«  ^'J'"'^- 
sciousness  of  innience  as  ndicatin-  ^T^  *"  v"''  ''•"^'"*'"^  ^»'"«  "'  «=«»- 
of  conduct  as  sh^^rrsSfs  ^7^^^^^^^^ 
examined  (j»o«/,  §  293).  innocence,— a  problem  elsewhere 

All  i'.!on!rS:  a^eTkin  L'  '"•'"'-  °'*'"f '  -  ^-"»'  «"  "-«*r. 
or  bdief.    The  p^enc   oflhat  r^^  '"''  "i'  ""'^ '°  *^«  '«'=»"-"«" 

act  recollected,  and  the  absence  of  the"  r^  •"'"''""  "'  *'^  ^«'"8  "^  ^»>« 
doing  of  the  ^ct    Whe^  a  LLnV^lA      ^'°'"'  '''^'""^  °'  *''«  °°°- 

non-recollectionofexXcerkr^ttv^irr^e^t?^^^^^^^ 

rlTns^irtd^  rdis:^ur;r  tr  F^^^  -SeLrrorit 

elsewhere  (post,  ^my  ^    °°  *''"  ""^J"*^*  ^°  ^«'  »^  ^"'"ined 

.r:o.hrfrtrorri.THra"^e:LS;t:r^^^^^^  rr  ^^'^'' 

into  whose  experience    hey  entra^^^^^^^  marked  traces  on  those 

children,  and 'of  the  execu'tir^fTt^   amtrX'S^^^^^^^  "' 

b"2Vorro?iectrt:te  r  T"""^^ '''  i^^-ni:rm%x;i 

liesintLTweVrLtnrc7t:\;;^^^^^^^^  f  ^f ' '^^^  "^^^'"'^^ 

noted,  the  details  of  the  law  can  best  be  «„-'  f'  '^l  ''"'""  ^''^'^'^^ 
inference  to  legitimacy.  «nderT2Sto';aTi^e"1nrr2tra'ndT7^ 
mentary  execution,  under  §  271.  ^        '   ""^  *°  ^'*"- 

orL\iI-of°:;ralsltTnT;ir^''°r'  *  ^""■-  ^^-^    "  ^'^^  --tinct 
•-  ui  animais  can  m  a  given  case  be  supposed  to  be  senoirix     t„  tu 

dealings  of  men  with  them,  it  would  seem  that  the  conduct  of  .n'n        t 

therefore  serve  to  identify  him  as  having  been  Tn  thL  J     "      ^"'^  •"" 
This  e^dential  use  is  wfu  established  Tn  •rdlLVp'lrZurrh:, 
^  Jo,  .„i„.,,  conduct  -  .videncing  the  character  or  .^u»  of  «,  „„w.  «.  ^ 
Tou,.^U  225 


»  177  TRACES,  TO  EVIDENCE  AS  ACT.  [Ch^p.  VIII 

the  human  Benaer  Zt  Lt  oJa  T'  '""^^f "  °'  **'"«  P«"=«^^''  ''^ 
beast  of  prey  is  an  instance  of  th?.     tk"*  '"  *^"  .^'""''^  "'  »  ''°"«=««led 

munities.  of';n«krnr  u^'vea  by  bioolh^^^^^^^^  "*'**"  °'  °"  '=°°»- 

those  animals.     It  Lm^^lL^  bloodhounds,  reste  on  a  similar  trait  of 

well-trained  blo<ilTnrof';^S'l?^^^^^^^^  ''''  ""^'  *•««*  " 

belonging  to  the  doer  of  a  crimTwf      I  I      f""^  *  ''•'°*  °'  "*''"  *rticle 


•  Circa  1680,  Mora'i  "  Uta  of  Sir  TJ,™.. 

S^wfhotr  ^'1"'*^"'"  ^"^'■'^^^^^^^^^^ 
ufvallTk  K""!""^):  1894,  Chicago  B^M, 

"•nwi  will  Keep  the  bird  in  cnatodv  anH  i>iii 
keep  his  ear,  .trained  to  catch  effi  •  Srt  >m 
np  agim,'  or  •  Utiser  bier  ist  gat ' ")  •  Jomf  n^ 

l^  cS"   'th?Tf  P!««'°  ^y  B^ro^  E 


we  dog.  habit  Iwing  nerer  to  leave  a  hun.nn 

It  la  difficult  to  lay  down  a  general  rule  a.  to 

"  e  think  jt  may  be  safe  y  aid  down  that  in 
order  to  make  auch  testimony  eomZent  even 
when  ,t  is  .ho      ,h.,  th,  ^   Xj^  o7'^l"*br«;T 

I^nt  .nH  ""'''  0'"'™'"*'^  •'y  «eutene>«  of 
acent  and  power  of  discriminstion,  it  must  al» 
bjM»  abished  that  the  dog  i„  „„'estio"t^ 
««^  of  these  qualitica,  anS  ha.  "been  trainedor 
tested  II  their  exercise  in  the  tracking  of  hu- 
S^m  ^h."«?  f?"*  "■"'  ,""^  '''«'»»  "•"«  appear 
penonal  knowledge  thereof.  \fi  think  it  must 
ii?lSro??b'  !>>•  "og  »  trair^l  and'teTd 
WM  laid  on  the  trail,  whetl.r  visible  or  not 

«t  «  point  where  the  circumstance,  tflnd  clearlv 

»  track  wh.?h  such  cireumitnn-e.  indicated  to 
have  been  made  by  him."  Oufly,  J  di™  in 
•n  aWa  opinion) ;  1901,  SUte  I  aiore  l» 
^■■Pj.  "*V  »*  8-  «•  826  (that  i  I  Sound 
trailed  and  pointe,l  out  the  defendantsr^lZSd 
with  larceny  of  meat  and  other  things  waa  Slid 
.""•Jp-'-iWe  on  the  facts,  without  dfnyin^  that 
it  might  be  a  "circumstance  to  be  Sdered  in 
connecting  a  perj|on  with  an  «=t ") ;  IMs' Brot? 
L^i.i~,C''^J  -  .  »7  N.  W.  693  (behar. 
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TlTX«  I  icontinued)..  CIRCUMSTANTIAL  EVIDENCE. 

f  IW.  N.tu„  of  EWd.nc,  to  p„v.  .  H«»„  Q«„,y  „,  eondi.ion. 
Topic  I:  EVIDENCE  TO  PRovir  nuti>.^„ 


1.  Condnot  to  show  CtunoUr  of  •  Dn. 


;  *n  Act  ii  not 


tm    S""?=.<^>  ""«""' "f  Policy 
.nJ.'cUC"  """^  *'^''  »»  '"•"^  Defend, 
.nf  m".  ''?'^'«""»«'  Midconduct  of  the  Defend 

}  197.    Rumors  of  Hucondiii.t    ..  »    ij 
WaneM  supporting  ch.S.'  "  **"*"«» 

2.   Condncttori.owChw.ct.rofOtl.er 
Paraooa  evldBntJidiy  uad. 

fi/^J^terfte^;^"  Homicide. 

8.  Conduct  to  .how  Clwraoter  In  Imu.. 

I  on?-  °*'""'  Principle. 

S203.    '.Common"  (iffenden  (Chest.,  Liq.  | 


-r.8ell.^    Bsr^tors.    Gsmble™.    Dmnkarf.. 

cation  •  *^'""""' !  «"""t0Tr  Action  or  Pro.e. 
jm.  E,en«,  for  Breach  of  Promi»  of  Mar- 
jm.  Justification  of  Defamation  of  Char- 
^,_^S208.  Incompetency  of  Employee  or  Ph,«i. 
tio!;""-  "'"«""''■'  "f  Damages:  (1)  Defama- 
^  J  210.   Same  :  (2)  Father's  Action  for  Seduc 

I  ?J^   f-eneral  Principle, 
it  .^  oXrw^r^S„t'  *^'"'"'=*  '""-'-•'■  *' 

»ue;  Inseparable  Crimes.  '  P^  »'  *»"«  I»- 


9  190.     Nature  of  thla  ciaaa  of  SvtA  i    m 

three  groups  the  whole  ^nhjectot^Z'^^r,L^''T'''''f^°'^'''^^Smt<^ 
stated  («„fe.  §  43).  The  groups  beirSt?  1  7'^^'"'^  ^""^^  ^«"  «l'««d7 
tions  to  be  proved,  the  secC^groun  k  now  ^"vl  '**  ^''''"S  to  the  proposi. 
to  prove  a  Human  Qualitr  S3l  S '°°''^''^'^' °^'"«^^' ^^^i^-^nce 

propositions  ( facta  p;oJa)^ltZ' 'f  %f)""  """''"^-  '^^^'  ^'""P  of 
with  fair  distinctneilrot  Xb^elt^^^^^^^  *^«  «'«*  (Human  Acts) 

dence  are  usually  dist  net  for  thetwT  «=>'^"'nstances  available  as  evi- 
certain  general  /onside^Ln  of  po ^  Tril  a^  ?'",  ""'  '^''^^^  ^^-"- 
the  pr^sent  group,  constantly  ^^^t^ :l:'^-£::^^::^ 


I  190  EVIDENCE  TO  PROVE  CHARACTER.  [Chap.  IX 

Thoull  fho  ,[f^     »       u     propositions  without  considering  those  for  others 

«l.u.„M.°MoLo,E»«o„    S.y?  'T  ■  ''""•"S'.  Met,  or  Con. 

oot  U  »vaU,blo  io  the  oZ!.    h^^Tj  '"''*'','•  "  ">'  °»«  «•••  "ay  nometlnie, 
.«,  or  c.,™„„  ,»t„„         •      '  ""'  "  °""  "  '"'""'^  •"<>  «  •  "««- 

.e™„.e,e„,  .e  L«r^  s -r-Lrrjrs™^^^^^^^ 

Thisclassifiction  doea  not  hold  good  for  the  "**  •""• 
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I  191 

one  (ante,  §  43),  because  the  aigument  is  backwards  fr„™  -*r  w  , 
cause  (internal  condition)  (2)  £xUrnol  f^^"^' .'""°  «ff™t  (conduct)  to 
able  condng  into  existence  o  thetuS  •^SZ"'''!''^  'r^-'  '°  ^''^  f'™^- 
pointing  forward  to  the  defenda.  trprobnbl  L  Zo^"'.^  K  '  ""^  «"'''•  "' 
tion  of  A's  insolvency,  as  pointing  forward  to  K^  ,  k,  '"•°''  "'"  '"»'""'- 
edge  of  it.  In  using  tWs  J^idence  we  taL  T"^?',  "'"'P'  '^  '"""^J- 
that  the  evidential'fact  pi^babi;' Tve  ,^^^^  be  o,eh«nd  and  argue 

intent  to  be  proved.     The  indicatinfr^K  *'""'"™*  '«»"w''^dge.  or 

duct  is  retrospectant  (3  TS?s;i"''?rr'*"''  *'"'«  "'«'  '^ ^-'^^ 
a  prospectant  ?r  a  mrl^u^i  die  i;  a^,' ri'  "'  'T^'  '"^'"«  ^''"^' 
to  either  of  the  precedinrsX  n„T  i  '  """^''^  corresponding 

.bowing  conditionTa  gLTLr  Th'usT:"^  ""'"r^'  ^'""''"^"'  " 
(1)  conduct  as  the  effect  fZtra  .w",' J..  '  P™""?  ""'""''y'  ^«  "'«y  "A"" 
stances  of  unsuccessfuTbuilTdoC  "tlhr"^  "^T'""'  ^^>  "^-»- 
bring  on  insanity;  and  (3)  prrotTuSe  ^^f^^"^  ^^^^'''''f  ^ 
backwards  to  insanity  at  the  time  in  question  Ta  so  ^.h  ^  T"^'^'  ''^ 
desire  or  motive  to  get  rid  of  his  wifp  Z  .  «  !  ! ,'  *'^°*  *  husband's 
such  a  desire.  (2)  the  eSstenr«  „f       '  ^^°'^"  d)  his  conduct  exhibiting 

and  (3)  a  prior  LZ"^*^^,^;,!;^^^^^^^  a  desire^ 

time  in  question.  TsimikiTn^lT  .  '*"  '°"'^""'*^  "^^^''''^  «»*  the 
of  this  third  sort.  nameTy  how  fa^Lr  °  ^r^"''  '"^^^ '°  «'»  «-ide°<=e 
survey  may  extend  irconi^th^  Z  %  *''^'  *'''  '^""^  '"  *1"«'"'°"  tbe 
For  some  subjects.  aU  three  of  "lie  s^^^^^^  °'  '"''''^"^"^  "'"'^•^'°"- 

with  equal  frequency;  for  othprs  onlvTn  I  °"f  T  *^*""^'^'  P^'f'^P" 
least  usually  ;'ihus.^o  evid:  cT^^r  fZtsTfl!^^^^  areavailable.it 
come  into  play  at  all  —  ui.l«..  th       .^^l  **°*/  °^  ^he  second  sort  do  not 

clearly  asce'rtfinaWe  'as  to  off"  uTblt^?' L?' '^^^  T  '"'  ^^^^  ^ 
is  enough  to  note  that  in  taking  up  t^e  dTrent  ""^r'" V'T  "°*^'''^-  '» 
^^^  arrangement  of  the  fvT^ST^n^lS^— ^^^ 

vant  ,  e.  has  it  probatil  value  el^ to  b^  n.ideS  Tut'^'  ''  '!."'" 
18  relevant  and  would  so  far  Ka  ..j    •     u,     ■  ^°°*'"«'*« '    But  even  when  it 

principle  forbiddrg  con  ustno,  t^lToX'sr'  ''f-  "^  ^''"^  °"'  ^^  «-« 
ary  doctrine  of  auxiliary  poSy  (1^ VloSf  ftT  V'  f '""  "''"^'°°- 
treat  in  one  place  the  two  YJo    7  ^    T^'  .  ^' '«  P'a<=t'cally  necessary  to 

policy,  as  applK  tt  s^e  elf  tiTbut  T^Z'  tt  ^ '''"^ 
that  the  two  are  entirely  distinct  in  f uncUoT '  "     *^  '°'"«°''"" 

Topic  I :  Evidence  to  prove  Character  or  DisPosmoN 


i 


I  1»1  CONDUCT.  TO  EVIDENCE  CHARACTER.  [c„,,.  jx 

the  pleading,  or  u  evIdentW  to  prove  .omething  else  (ante.  §  64).  Thi.  que.- 
tjon  then  he«  arUe..  what  evidential  fact.  Jny  be  u.«i\o  prove  it^  Of 
the  three  .orU  of  facU  ju.t  de«:ribed.  the  ,econd  .ort  i.  here  wholly  unavail- 

will  have  a  certain  character.    The  third  .ort  of  fact,  pru»-  or  tubuouen^ 

availab  e  evidence;  but  it.  um  i.  .o  complicated  with  the  que.tion  of  u.ina 
reputation  under  the  Hear«y  exception)  at  a  prior  or  .u  Jquent  time.  tZ 
both  .ubjecu  can  beat  be  examined  together ;  accordingly  th2  uw  of  prior  or 
...bsequent  character,  to  evidence  character  at  the  tin,e  in  question,  I  there 

that-^L.  f."''«''<;«.-.the  «,rt  by  far  the  commonest  and  the  only  one 

that  raises  queations  of  senous  difficulty.  Under  what  condition  then  is 
conduct  admissible  to  evidence  Character?  ««naiuon.  men,  i. 


1. 


Condnot  to  show  Oluraotw  of  a  Defendant  in  a  CMmlnal  OaM. 


§  192.  Watur.  of  the  lnf.r.no.i  u>  Act  I.  not  evldeatUl  of  another  Act 
thJ^'JTX  A  '?"  P'oopectant  class  of  inferences,  it  must  be  noted 
^at  where  the  doing  of  an  act  is  the  proposition  to  be  proved,  there  can  never 
be  a  direct  inference  from  an  act  of  former  conduc!  to  the  act  chaS 

here  must  always  be  a  double  step  of  inference  of  some  sort,  a  lertiZTti' 
In  «ther  words.  It  cannot  be  argued:  "Because  A  did  an  act  X  last  J^' 

hereore  he  probably  did  the  act  X  as  now  charged."  Human  actioTbC' 
infinitely  varied,  there  is  no  adequate  probative  connection  between  the  two 
A  may  do  the  act  once,  and  may  never  do  it  again ;  and  not  only  may  he  not 
do  It  again,  but  it  is  in  no  degree  probable  that  he  will  do  it  again.  The  con- 
ceivable contingencies  that  may  intervene  are  too  numerous 

Thus,  whenever  resort  is  had  to  a  person's  past  conduct  or  act.  as  tho  basis 
tlT:Z^  a  subsequent  act.  it  must  always  be  done  intenne^,a7y 

nZuLf     ^"  "''-^uT^':  '*  "^^  ^  "«^'^  ••  "  ^  ""•=«  committed  a  robbery! 

(1)  therefore  he  probably  has  a  thieving  disposition ;  (2)  therefore  he  probably 

coZ'  V^"  '?K^^"'  °'"(l)t»>«"fo"he  had  some  general  iS^Z 
commit  certam  i«bbenes;  (2)  therefore  he  probably  carried  out  that  desijm 
and  committed  this  robbery."    Or  it  may  be  argued :  "  A  gave  money  tohl^ 

f2UheSl!=  ^IS^'^r  ^  P~'^"^  ^  ^'^  benevSentTpIiln" 

(2)  therefore  A  probably  did  not  commit  the  present  robbery  ";  or  "  (1)  there 

drnot'r'h  r/  tk  "■  '"^'^  '^""«  "^^''^^  ^=  (2)  therefore  hepLbTy 
dl  <?L  H  ;  ^.^'\«.""P"1««  ^  "g"«  f'om  A's  former  bad  deed  or  good 
deed  directly  to  his  doing  or  not  doing  of  the  bad  deed  charged  is  perhaps 
a  natural  one ;  but  it  will  always  be  found,  upon  analysis  of  the  prSesTf 
reasoning,  that  there  is  involved  in  it  a  hidden  intermediary  step  of  some 
sort,  resting  on  a  second  inference  of  character,  motive,  plan,  or  the  like 
This  mtermediate  step  is  always  implicit,  and  must  be  brought  out.  The 
result  IS  that,  when  the  ultimate  proposition  to  be  proved  ia  the  doing  of  an 
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»».  p.-«..-U«  b..  „  .,,>„  judical,  „f^  .h"   K  Zlfn! 

of  the  oo«mi«io„  of  .noi!r  JmT'"'""  °'  "  •■«»«P«"d«t  olT.no.  i.  not  p«o£  UaMt 

1893,  Knowltou,  J,  in  AfW«r  t.  Curtii,  168  Mms.  127   IM-  » Tt,.*  - 
mjtted  CD.  crime  h..  no  di«H,t  Undancv  '-^w  tLh. 'Jmmi  L^    .iT"""  n"  ~'°- 
which  h«l  no  connection  with  the  flr.t"  oommitted  another  ..miUr  erime 

1886,  A/artiB,  J ,  in  PnpU  v.  McLaugldin.  160  N  Y  afl«  niw  ^i  w   r.   ,„  . 

S  193.    Partioiilar  B«d  Aota  to  show  th*  DafMduf.  Chwaofr.  /n  »  , 

ZZti^ll^^Lw^T^  ?'^""'**'  <'r  *•»«  appropriate  trait)  aa  ,n  aigu- 
meut  that  he  probably  did  not  commit  the  offence  charged,  the  prosecudon 

th!f,  Jx  ''^""^^'-^"•ir^  «li''P»te  the  exUtence  in  him  of  the  giTaracter 
5?.n      T'^i"'^',*.^'"  "''°  ^°  "«»  that  the  fact  thus  t5^  pS  " 
disproved  u,  the  real  disposiUon  or  character,  of  which  reputation  orrnythin« 
elw  IS  merely  evidence  {anU,  §  62).    The  question  thus  arise   how   he  char 
acter  is  to  be  proved  or  disproved.     It  has-been  noted  u2^i^2  63UhIt 

7T\\m    (2^1^  the  objection  of  being  Hearsay,  and  is  dealt  with 
A^  A    ;    i'.^  .^      """"^  Knowledge  or  Opinion  of  those  who  know  the 

t  htr/'s'i'  TvV't  "J^"''°"  '^'''^^  «P'--  rule  andTde^S 
with  post  §  1980 ;  (3)  Particular  Acts  of  Misconduct,  exhibiting  the  Dartrou 

The  law  here  declares  a  general  and  absolute  rule  of  exclusion.  It  is  i.r- 
bidden,  in  showing  that  the  defendant  has  not  the  good  chan^cter  wh  ch  hJ 
affirms,  to  resort  to  particular  acts  of  misconduct  by  him.     Is  rhtmhibrtio^ 

£  exc  «st;f    Th!.        w"""''  '*«."l-»°''y  fe«t  sees  reasons  of  policy  fS 
talue  to TlaJ^      7t     ™"  ^''o'^duct  is  relevant,  i.e.  has  Vrobative 
value  to  persuade  us  of  the  general  trait  or  disposition,  cannot  be  doubted 
The  assumption  of  its  probative  value  is  made  throughout  the  judlctlopt: 

»  For  limilar  nttanncei,  aee  the  caaaa  cite.!  i««,  «  800-871. 
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•  •»  COSDUOI.  TO  imBEKCE  CHAKACTM.  [c„  ,x 

ISra,  An/,  ,  Lapaat,  A7  M  II  97%  <w>a 
•«.«pi  to  n.p..  th.  f^,  of  ,h.  MeM^Z^ttT,'*  •"?*•'  •°""»'"*'  '»  •» 
Mr  yorris  .rgulng  ,„  th.  dcf.nc:  "S^iorT' T„°/  '"'^''•'  '*'•""  *"  "«•'«•. 
>•»  w  M  bow  w„ll  Mii,  „td.B.»  will  b.w  .!.^r  ^  ••-otoo.M  in  tim.  or  .pw.,' 
mitud  •  nip,.  |„  „o  w,v.  ..-,„»  .„J„y  '"•'y»'''f  •  Pf«ml«r  to  bo  prov«J  ■  |,-  ^  *' 
.r.1  di,po.i[ron  to  oo«mU  M.u1i  .d  of  l'»~"''*"'v  ""'  "''"  «""-•     "'f-rJno.   l^^." 

or  thereby  iu»,ui„. ,  u,,.^,^  to  2o,^  t  th,  t^  wTH  ?"  ~'»'»"  »  "nifl.  erim.  h.v,? 
J.  r.p^  h.  n.i«,.t  H»^,or.  h.r.oTThX^'irl.'ir  ""•'''  ""'  "'•''  -'»■»'"«'» 
"  "•  "r*  "'"'  •«l"'r«l  .ueh  »  tend,,icr  .„d^^«l\„''"'*""'  *" •"""""»  "'her  r,p..,, 

•nd  If  th,r.  WM  »  murder  oomiiiitUhi  1„  n.,J.    ^'      "°"  "^"'y  *°  »*  Ku'l'y  of  not 

•ort  of  ...  ex.,»ru  conviction  of  \  BuZ'nl  ?«,m  IhT' .r**^'"*  »'  ""*  """-'Tii^ 
a. position  to  that  kmdof  crlu„.'i„  X,  to  M^t^  ^^  *^'  ^^^  "•  *°  «"J  •  If-.^l 
of  •,.ou.,r  r.,«  M  .  motiv.  o^^Lio7of  ti,  »  1T  ""'li"  '"*''"""''«  ""  '»"""^"i^ 
«h.  book.  ••  U,,,,,  J. ,  ..  B„j  itrre».rth.l!i  ^y-  ^'  "*"  ""«'  ""'hlng  lik,  it  I,, 
not  wholly  n.U.ppreb.nd«d  i.  i'i  r;  'iXSwhiT'jH'''  °'  V  ''•'-<"  '  ''-• 
b«>.uj|,.  M  „,att.r  of  f«,t.  iU  natural  t.!2n^y^^  '^  ""  ""'•'««  **•  •d'»i"«d 
Uiath,  prisoner  commitUKl  rape  upoi.  h„ 3m  at^h*^  ?'^'''*.*''"*'""«  '»  '»",  «i„d 
.hall  not  unJeruke  to  deny  thi.     If  I  knowTm.„  t,     u    u"'  •"  *°°^  *■"  «'• I 

neghbor-.hoin^and  committing  th.  Mm,  orimi  th.~  ^^"'^  °'  '•'"'^"'«  *"•»  -'J 
with  a  notoriou.  thief.     We  cannot  h«l?  .?    "••     ^"  •*"  "<»»  «""*  our  propertv 

-.er  «x,n.r  than  on,  wh"  .  rownto'rf^'fc  '"'"  °!  •'"  "'"  -"  -"""oTE 
W,  naturally  r«»il  with  fear  and  lathing  f^m  .  kn!.«'^  '""^  "'  ""'""'-'>  "'  ""»•• 
duct  a.  w.  would  the  motion,  of  a  bero/^y  Wh!^  T"^'"''  ""*  """"  '"''  ■»»• 
thocommiMion  of  «,m.  gr..t  crime,  our  «^^«,a»I  J^/?.'  community  i.  .Urtled  by 
d.r.ct.d.  not  among  tho*,  who  hare  Uth.rto  l^^^hll  1  '  jf^^'^'^'  '•  n»'ur.lly 
who«,conductha.be.n.ucha.tocr..t7ttrwel^h.t?r^^^  live.,  but  among  thoii 
to  do  the  de«l.  Thi.  i.  human  natuw -t^,  to«hin,  „  7  ''"''  ""  '^'^"''^'f  "'  »"«rt 
the  aw.  that  .v.rything  which  ha.  .  natuS  SZM  ^""j*"  «P«'i.nc.  If  it  wew 
c luHion  that  a  per«,„  cha,^  with^cri^.Tiun^  m^.^'"^  *"  """•*  '"*»"»•  *  «"«- 
h.m  on  th.  trial  of  that  0^^^,.  th.  .Zm.f "  ''^  T^,^.  '^'°'^'' '"  '^'^""^  "S*'-' 

-  did  b,for,.  If  ,  know  he  ha,  ooStt^";,  cZ.  «/  .  ^^  •^''"' '"  "»  '^'^ 
bel.,v,  h.  will  commit  th.  «.m,  awfuUr  mf  ^„  ""^  ?'  P^J^'^  »"«••  ^  '""«  "•Jil/ 
•nd  confldenc  to  hi.  .Utem.nta  under  ^I  Z^  ,'  "u      ^""u*  "^^"^  """  *"»•  '^-"t 

general  character  of  one  charired  with  erim-  i       ,      °th.rw,«i  .hould Suppo..  th, 

tht  hi,  life  h«  b«,„  notl St  ".uc^^ioi  of  cnt"*  'fJ^'^^'^  *-  "•«  J  d^ii 
ing  «.rt:  doe.  not  the  knowWge  of  alHTu  in.viUbr  '^l"""-'  ""*'°'"'  ■""»  "*<"*- 
.  concla.ion  that  he  ha.  added  th.  pa  Lul^  crim^flr'T.*^''  "'''"' '"  ""'  '"'•«*«"■'  »' 
of  tho^  that  have  gone  before  ?  Wv  th,"  tZil  T  »f  '"  '"  *"'"«  *"'"'  '^  ">«  «»» 
•how  fact,  which  tend  «,  naturally  to  Drodn^.,^  •  ?'  '*"  P^'^'utor  be  permitted  to 
11  the.  ,„e.tion.  i.  pUi„  .„,  ^1,!:,^'^  iw'uSrw^.!!"  «""''    T""  ~  to 


characur  of  th."'pri«,n.r ,  J^?;.  '4i«?^ 
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iTwitV^uT^^y-ii'.,''-*''' »- 
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give  evidence  of  .n,  other  fowriM  b^t  th!?  tZLlTi  I  ^'"'^F',  *'  •°"''*  "o' '"  """>« 
not  .uffer  .„,-  r.ki„g  into  meT.^ur^'  ofiS  to  Li  t  "  ""•  II*'"'-''  '■"=•""  *"  """''l 
pn.pawd  to  .niwer  to."  '*  "*  *""''  "P  •*"*""="»  ">»t  they  c.uuot  b« 

More) :  «  Hold.  hold.  IS  ^  yol  llVt^r  Z^t °'  ?'  ':""""""  ""^''  '«" 
life?  How  CM  he  defend  himMlf  from  Xrl.  4  ?■  T^  ^  "'  *°  ""''«"  •"'*  *''°1« 
many  iwue.  itre  to  be  M^llZx  mt T?  tl  "'"''•'«'.'""  "«>  n°«o-?  And  ho,r 
nottobe,thlai.„othbgto£em£^."'""'*""'^'"^•    A**^'- '"V !    Thatought 

re«on  being  that  it  wouTd  "eld  to^roHc^^  i„  """/,"  '°T  '"'""''  ~'«'"'°°'  <"'• 
..^^part.  cannot  .  •xi^c'^laV^^^T-dJl.-nrtLn'Kf'r^^^^^^^^ 

reuUer  the  priwnpr  now  »t  the  Ur  obnokioii.  to 
•nyjurv");  1884  HHmpden'.  Trial  S'L^ 
(thejuJge  in  exeudinK  ,uch  evidence  inv^kw 

'ff  °f  ^•"'«'"."  (l«53i  6  How.  St.  Tr.  823 

evi,.,„,'l'  /.■  S.!'='1.'«'y  ■n»t?..^r"f  .uch 


-         , /«»«)  aa  the  timt  caa« 

•„  1  T'  i'  •?''  '■"'*'  t""*  "''''f  Partite 
337  (••  l7th.''^''r'r  "'.''  •*■  "•  H«i"«.  Comb. 
.™l  L  .  .  •**'«"''»"'  (five  evidence  of  a  cen- 
eral  reputation.  «  n.ay  l>e  an.wered  l.v  iwrtioil.r 
m.t»uc«  on  the  othe?  aide  for  the  KiZ'T  " 
Yet  It  1.  odd  to  find  the  foll.,«i„«  anm-hro- 

in  1742"!ri,r  '  J"^'T""'t  <"  I*'a  Mansfield, 
in  1742  (Clark  v.  Periam,  2  Atk.  339):    "If 

^."r'".^'  ^»8'i'«".«''f  -'•'<'■>»  for  I'ia  char' 


evidence;  ii  i;.;iirin  poTn^   o7h  '™  the  tr^  '",'"^".*°  "■'*''8"""' «'"  -'J-™  '-  •.•"  •  ■.". 

-M  for  ^qury,  an'd  thr.vlden^  wu  offered^  S  a  U  ^1«1  """kT."''-'""  ^•'"  '"  ""Pl-rt     • 

•  l-roofa  to  the  credit  of  F.ulcaner."  i. «°  Sh"  thin   h?^.^I  '  challenge  to  the  proaecutor.  and 

looking  upon  him  aa«witne«  to  be  inii;,"hed  flT.  ■•      ""'  ^""^   """*"«  ^  particular 


^M 


»"^  OOSDVCr,  TO  EVIDKNCE  CHAMCTEB.  fc«.P  « 

.wZ;^;  lX^i,^^c'^ Sou'S'..?a  t  '■  '■  ■■  " ^'^  --^  -,ght  of  .„e,. 
ge...p,l  rule.;  ,„d  it  doe.  norXit  ...oh  tu  H^'    *"'  "«»  Uw  i.  .  „.L„  o 

would  ..„,t  fro...  it";  Mr  mtt  rJr^L-r.'.'T.'ST  "'  *^-°-"-'e'- which 
aw  doe,  adn.it  *  .ch  evidenwL  ..otwith.t«„,li?T»K    •    "     ""' '"  ''""^  »n«logoiu  mmh  the 

"'«y  not  1«  defeated.     The  inconvfnS  i  «u  '  !*  '"'•'•'«* '"  »"»«'  "».t  Ju«ti^ 

priMner  bei..g  taken  by  .urpri«     Z.1!?,J    "i"' "**"  **"  K«»">J»;  flr.t.  that  orth^ 

looi,  .Vuiet,  J.,  in  R  v  ff,>m<«_  i    .„  .,1  P^'*  °' evidence. " 

exciuded.  partly  f^r  ^h.^rll^^ L^^*^  ?' «'  =  ."  CE^-^-ce  of  particular  acU]  i. 
'""  ^}  Kive..  to  the  other  .ideEuch  ij  ?^^  ?'""'.'  """*  P""^  "«<*"«  »o  noUw 
POM.b.lity  of  giving  .uch,,oticewi^rirtor''^"^^^  •  •  •  The 7^ 

to  other  "iave/i  t  ir  X^-'t'ifnt,  l!!i  ««f '/"'''"^  -'«""-  "^  cruelty 
for  tl.,,  rule  ia  that  a  party,  having*5d  1  notir„f '  "l  '  "'""^  =  "  ^  P""<=iP»J  ""-on 
J'«ve  prepared  hiinaelf  ,„  4but  it.    Itt  „ot^^„        "^  *  ."?""«  "'  «''*"««.  ""ay  not 
evidence,  having  no  «,lation  to  Oie  point  t  ^1^^"  **:  '^."  *°  "^  "•*'  «>e  matter  ,°„ 
upon.t;  H  may  have  the  effect  to  witW™Vthe^t^"'?f.'  ""'"'^°"'  '"«'«"'<»  "«  mi,,d 
»..d  thu.  to  mislead  them     If  the  admll^l      •  T^°^  ""  ^"^  ^~«>  «'«  Point  in  iwue 
committed  another  and  distinct  offelTtmrv'l'""'  '^"'^  "^  P""^"  »"•'  the  priJne,  h« 
...ferenceof  the  commission  of  the  offen J,'.^^"^,  J"'  """«  P'?i'"«ioe.  and  even  raij  ^h^ 
to  a  pernon  changed  with  an  offence  uTS^e  Lt ,  J.T^"-  . "  "  °'  "«' '"'  in>Portanw 
•.vely  of  the  tra..wctio„.  not  only  CuJe  heTa^  ^1         T,"'*  J-'y 'hou'd  cona^texcl^ 
them  alone,  but  because,  even  shouldTLnl      ^  "P*"*^  *"  c"""  P'*P»™J  to  answer 
mnttertending  to  confute  the  mtl^at'^^;^^^^^^^ 

mini.trationofcrim1:2^':;;:;ruZSS 

nve^fgat^  the  antecedent  'haracterdiaSo„  h.t7*  ""*  ^""'"^  """h  '^dence.  It 
the  entire  history  of  an  accused  per«^„in  !l  '  ^'  ««>ciates,  buainew,  -i„  abort 
commit  the  alleged  cri.ne.  SgtT^Ult^Z:}"^"'.  ,"  "  P'°''"'''«  ""«*  ^e  3 
tr.t.on,  conflnea  iUelf  to  the  invitiga^on  onhLverv  .  ""^  i*"'  *"  '"  P™""'*'  •^"•"'i^ 
evidence  to  circumauocea  directly  in„eotS  with  aL  ""  "''"^'  ""•*  "-•'"<"•  J-d'cial 
be  tried.'  These  two  aystem.  are  dirmltLTv  i^  J'^^^^  *°  "'""idate  U.e  aaue  to 
be  aa,d  of  their  comparative  «.eritj  retu^lrPf^  "^  '^^  «"'«'.  -'d  whatever  may 
that  It  lies  at  the  ver,  foundation  oj  crim  "a,  pLSuT::""'  '*  '"  ""  """'^  «"»»"»''ed 
«,.i«T  ^'■'"'"'•'  J"*^'"**'  '»*'"»«  ""y  »^  abl'^"'!:::  •"  maeparable  element  of  trial 
general  cr.m.native  facU  tho«,  which  di,««vtea  "^n  ,h    ""  '  ""^  "'  *'""«^'""  '"d 
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on.  offence  upon  proof  that  he  committed  another,  however  p.r.ua.ive  in  a  moral  noint 

If  It  wa.  Itnown  that  he  had  committed  another  of  a  8i,„ilar  character  or  indLd  of  1^ 
character.  But  the  i„ju.tice  of  such  a  rule  in  courts  of  justice  U  apparent  It  ioui 
lead  to  convictH,n8  upon  the  particular  charge  made  by  pnx,f  of  other  a!'ui„.ow.v 

z^u^j'*^  "• ""  *" ""'""« •''■'"«' "'  •«'-»• »«--  ^  p~auc;'::,av;cti":  of  i: 

at  IT'  ^'""!'  ''"J"  ^'""-  '•  •'"'*■*'"'  *='-  ^•"-  2«=  "  Th"  objections  to  the  admission 
yin^ZTt  ^i'V-T''""''"''  "."ether  a,non„ting  to  indictable  crim-s  or  "re 
dr«7JlT^  ,.■  •I*'""'*  ""P*'"  "'"  defendant  to  meet  charge,  of  which  the  in- 
d  ctment  give,  h.m  no  information,  confuse,  him  in  his  defence,  raises  a  varrety  of  ilue 
and  thus  diverfai  the  attention  of  the  jury  from  the  one  immediately  befo^  it  aTd  bv 
.bowmg  the  defendant  to  have  been  a  knave  on  other  occasions,  creut/s  a  prejudice  ^Jich 
may  cause  injustice  to  be  done  him."  t'rejuuice  wnich 

1887,  Thai^r,  J.,  in  Stale  v.  Saundert,  14  Or.  300. 309, 12  Pao.  411 :  "  Place  a  ocrson  on 

make    it  wUrSL  irn  "'"  ^"!  """"'  "'"'*  "P'""""'""  "f  "'«>»  he  attempts  to 

make),  it  will  be  more  damasing  evidence  against  him  and  conduce  more  to  his  c,  uvir 
tion  than  direct  testimony  of  his  guilt  in  the  particular  ca«,.  Every  lawyer  who  Chad 
any  particular  experience  in  criminal  trials  know,  this, -knows  that  jurL  are  cHnS 
to  act  from  impulse,  and  to  convict  parties  accused,  upon  general  princijles.    An  o  d  ^7 

LJui^t^-      '  *"  '^  *'~"*  """''  "  ^'^''  8""'  o--  innocence  in  the  particular  cwlu 

f««i   »    ■"  » """.'"Kraco  or  vagabond.     That  i.  human  nature."  ' 

1888,  Hague,  C,  in  People  v.  Dye,  75  Cal.  112,  10  Pac.  537  (excluding  on  a  trial  for 

murder,  evidence  that  he  had  attempted  "to  make  money  ou    of  his  w^'fe's  shame  ") 

•The  prosecution  might  with  equal  propriety  have  undertaken  to  get  a  ver  1  ct  b^  pro^ 

nrf  that  he  wa.  a  horw-thief  or  a  blackleg,  or  any  other  thing  calculated  to  expo^TL 

to  contempt.    In  a  case  which  is  at  all  doubtful,  sich  a  course  would  be  almost  ceTai    to 

tZ        I       one  crime  and  convict  him  of  that  becai«e  be  may  be  guilty  of  anotheV 
or  because  he  may  be  a  low  specimen  of  humanity. "  »  '      anouier, 

,Jll  '^^°°'  *''"'  marshalled  in  various  forms  are  reducible  to  three- 
(1)  The  over-strong  tendency  to  believe  the  defendant  guilty  of  the  chnrge 
merely  because  he  is  a  likely  person  to  do  such  acts ;  (2)  The  tendency  to 
condemn,  not  because  he  is  believed  guilty  of  the  present  charj-e.  but  because 
he  has  escaped  unpunished  from  other  offences;  (3)  The  injustice  of  attack- 
ing one  necessarUy  unprepared  to  demonstrate  that  the  attacking  evidence  is 
fabricated.  It  is  also  said,  by  some  judges.  (4)  that  the  confusion  of  new 
issues  IS  a  reason  for  avoiding  such  evidence;  but  this  can  play  but  a  small 
and  cumulative  part,  since  this  reason  could  be  obviated,  as  it  is  with  wit- 
nesses (post,  §  979),  by  excluding  extrinsic  testimony  and  allowing  proof  by 
a  record  of  pnor  conviction,  or  cross-examination,  where  the  defendant  waives 
his  privilege  by  taking  the  stand ;  yet  these  means  are  never  allowed  Thus 
It  seems  clear  that  the  doctrine  of  confusion  of  issues,  while  it  would  operate 
to  the  extent  of  excluding  extrinsic  testimony,  is  nevertheless  not  in  itself 
controlling  and  does  not  account  for  the  full  scope  of  the  rule.  The  otlier 
three  reasons  are  the  vital  ones. 
These  reasons,  it  may  be  noted,  represent  general  policies  and  constant 

•  See  alM  a  good  opinion  by  Dodge,  J.,  in  Paulson  ».  State  (IMS),  -   Wi*  -  ,  84  N.  W  771 
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the  use  of  particular  misconduct  lis   a  Se^^^  tfe  aecoud- reappears  in 
be  satisfied  by  forbidding  extrinsSinorSe  ^Li:''''"/""*'^'*  ^ 
conviction  and  cross^xamination  of  the  witnL  Ki      °?""'"»8  judgments  of 
the  first  two  reasons  apply  also  thoul^l?^        f  ^^'*'  ^  ^"^>-    ^gain, 
cution's  use  of  gene«l  chrcte^'aSt  a  d  f    /**"*    ""'"«'''■  *"  '^'  ?'-«- 
ingly  that  is  forbidden  e^pt  wC  th«  H       .  "'  l""**'  §  ">  =  ""d  "^^o'd- 
inquiry  into  his  characterXbl^u.'^f"'^*'^'  l'^  J>i°''«li  chaUenged 
law  of  criminal  pleading  inlheTileha^on  T".""'  "  """^^S^  '»  ?'- 
«ngle  offence  the  issue'must  be  confined  to  that"or""'  ?"«'"«  °"'^  "^ 
allowed  to  lay  before  the  jury  a  numW  J       u    5'°°^'  ''"'^  "°  ^^^'^tion  is 
are  to  select  the  one  best  i^vj^    v^Z       "^  °'^'°'^'  ^'°"  ""^^'^  '^^Y 
e  al  exposition  of  these  reasCsLs^hfeZrf"  "  "^.^ -^^^.  the  j„di- 
the  object  of  the  rule  is  mere  y  toThiw  1      ^.    supposing.as  some  do.that 
a  final  chance  for  life  and  iXfty  bj  anifi3  hand    '""'^  T '  ^  «'^^  ^™ 
-  thus  importing  into  courts  of  jusL^the  noti  .n^  f  ^^P'"«  '^'  Prosecution, 
contrary,  the  object  is  to  pi^vent  a  win  n^       u  '^/'V°'''''^^P-    On  the 
from  being  improperly  fouLguUtyS"     I? iS'^'^ri'''"  present  charge 
»  still  a  spirit  of  kindness  to  the  Sy  LLl  ^     '^  '^""i  nevertheless  this 
now  for  what  he  has  formerl/df^e  the^J^^^^^PT"'  »"« ^^"'8 Punished 
protecting  a  person  who  is  th/ort  e 'l  y  innS  oVtt'  "'  ""  "r^^^^'^ 
being  now  found  guilty  of  a  past  crime  wh^hL  ^''''"'  "''"'««  ^""^ 

charged  against  him  ^,d  which  h«T./  **'  ""*'  **"«  ^«"W  be 

ricated.    There  is  quite  enoIgTmaudlk  pi^:  r*"*""?  *°  «^°-  ^  »>«  ^'^b- 
respects ;  and  we  ought  not  l^e^lTilf^^'lT^J'  ^"  °"'  '"^  '"^  "^^er 

are  the  senenl  nrin-.;«i ,     .        .  r"      u 


larity  of  thelLoL  „°L';-^^^'„Sj  t  fl"*'- 
cases  of  course  ther.  ./  ^  "°"e««-  In  these 
evidentiaU,  Z^'^Z  oV^ee tTh";  „Lr"*"' 

prosecution  unTthedef^Jn.;''''**'''"  *°.  "" 
subject  („^,  J  57);Va»      1888  R  T?^  *'"' 

tion  for.V^iVZtfT'^  l"8grt™".T- 
».  State,   29  AU    20  •   iii^     n      "   '^"'''flm 

Vie;;*.-  r8ir£«'¥- 

Morgan  ...  State,  ib.  284,  6  So.  7«7l»t  M„': 


SuneV«:ker^  Mft'\^.i  ""'">«'  "" 
gains'? the  Sda^"f)."c<li  "^sIhT"',  »"* 
Dye.  75  C.L  108.  Il5  Ye  Pac  ssr.  ?'8a^*°,f'''  f" 
»•  Lynch,  122  id.'  501   65  Pac  2I8  •  IsL   pP'' 

1895*  rTm':i!  "■  </"''"«"'•   «2  id-  209  ■  iZ  ■ 

19,  48  N   W.  'r6r,8?5''t^;?'''«?''  «1  id- 17 
^rby.  62  kar«r<{3  P^^-rsa'  "j^/'^ilg^"- 

ift/r?'>^£^i^B^'^jii? 
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all  the  ensuing  distinctions  arising  from  the  use  of  conduct  fo  evidence  some 

other  fact  than  moral  character.  o  eviaence  some 

§  195.    P«rtlonl«   Good   Acf.  to   rtow  Drf.nd„f.   Ch.r.ofr.     Do  anv 

lnH°''f  "^  T'°"'  'PP'y  *°  "'=^"<^«  '^'  "««  »'y  the  defendant  of  hi^ 

to  mvoke      They  do  not  seem  to ;  and  the  propriety  of  the  defendants  use 
of  such  evidence  has  been  more  than  once  judicially  commended : 

.  .l™^'  ''■..^'''"**'  »f«'^'''"y'«  Evidence,  322;  indictment  for  murder;  the  witnes, 

witness  to  <  'ipport  a  man's  character,  for  then  .  .     the  wit-       n..,  .rf,!  k™  ^  I 

entertwning  •  good  opinion  of  him."  "^  '  "  •  ""»  "*        ^V  B»ve  hi.  reason,  for 

1862,  Preston,  J.,  in  Slate  y.  Partrr  7T>    in    as.  uti 
and  humane  that  1 'cannot  thin/^^tJnst,,^"wiStL"r;ue.":retidrce"  "^^ifX 
to  avoid  collateral  issue.  «ems  sometime,  to  have  excluL  W  the  lur^b'x  what  efe,!. 

That  such  was  the  practice  up  to  the  close  of  the  17008  is  clear  i    But 
after  a  time,  two  of  the  reasons  already  noted,  surprise  and  confusion  of 


Uan.:  1807,  Com.  v.  Hardy,  2  Mass.  817 
(l-araoMS,  C.  J. :  "in  such  csm  there  can  be  no 
exannnation  ati  to  particular  acta  ") ;  1878,  Com 
».  OBrien,  119  id.  342  (here,  a  good  chamcter 
for  peace  and  quiet,  attempted  to  be  disproved 
by  showing  a  conviction  for  asaanlt);  iliek  ■ 
18<8,  Brownell  v.  People,  38  Mich.  732,  736: 

i«  a  o  ?.'„«^*".7''y  "•  ^'«*«'  «8  Miss.  233, 
238;  8  So.  292 ;  J/o.  .•  1866,  SUte  v.  Harrold 
38  Mo.  497;  1882,  State  «.  Vuraer.  76  id.  351 
i't"-^  "*'•  ^''^^  ••  State,  11  Nebr.  1,  27, 
7N.  W.  444;  1894,  Patterson  v.  State,  41  id 
638,  59  N.  W.  917;  1895,  B.«ye  ».  Stata,  45  d 
2«>.  «3  N;  W.  811  ;  Sf.  H.:  1844.  State;.  Re„: 
«?;  ^\K^\  H*'  ^-  •^•-  1900.  Bullock  V. 
1832,  Townsend  v.  Graves,  3  Paige.  Ch    45S 

?«^'  'i"',^"P]"  '•  ^'•i'*.  "  Wend,  lis; 
1887,  People   v.  Sharp,  107  N.  Y.  427,  467,  467. 

in,^i<V\?=  '*^''  P^oplo'-Oreonwall,  108  ii 
.f  h  "J'n^o*'**'  ^-  ^-  •■  '822,  Stater.  Twitty, 
2  Hawks  248,  258;  1856,  Bottoms  p.  Kent    8 

o?r,h<."l=  '*"•  "»«'*  "■  J^'ton.  «7  N.  C. 
aa'p'^A^,',?"'*  "•  ^""""l'  '00  W.  486,  488, 
OS.  t.  191  (but  confusing  the  question  with  that 
or  impeaohing  a  witness'  character);  Or. :  1897 
™to  V  Moore,  32  Or.  65,  48  P.ic.  468;  R.  J  '■ 
\^  •J}'^^-  Ellwood,  17  R.  I.  763,  768.  24 
Atl.  782;  Wit.  .•  1895,  Fosdahl  v.  State,  89  Wis. 
482, 82  N.  W.  185  (prior  convictions).  The  only 
modern  instance  of  a  contrary  view  seems  to  he 
the  followmg,  which  must  be  lauded  u  a 


c«mal  mwivertence:  1840,  Story,  J.,  in  Hot- 
tomley  ».  ir.  S  1  Story  135,  146,  1  Fed.  6S8 
(importation  of  goods  by  bribery  of  the  deputv- 
collector;  other  false  entries  were  admitted  as 
tending  to  overcome  the  "  ordinary  presumption 
of  law  in  favor  of  .  .  [the  officiary]  general 
Jk  r'.'i^''  H'"«,  e'e"t«l  »hove"  su.h  a  fraud,  so 
tnat  be  who  has  the  baseness  to  accept  a  brilie 
.  .  .  m  one  case,  withdraws  from  himself  all  the 
sanctity  of  bis  official  character  in  other  cases  of 
or  a  similar  nature  "), 

Compare  the  distinctions  of  {  988,  poit 
II.  l'»8'>9*>ck'8  Trial,  13  How.  St.  tV.  292 
(how  the  defendant  once  heroically  aave.1  iieo- 
plea  lives);  1742,  Mansfield,  I,.  C.  j.,  in  Clarke 
?o  «"■"=•  2  J*"*-  ^*^'  "*3,  Mnrphv's  Trial, 
19  How.  St  Tr.  725  (Mr.  loror/,e:  "This  is 
the  second  time  I  have  come  from  Bristol  to 
London  to  speak  to  Mr.  Noads'  character 
poiiitly  indicted].  I  knew  him  at  Bristol  • 
he  behaved  so  well  there  that  the  gentlemin 
recommended  him  to  my  brother-in-law,  Mr 
Henry  Casamayor,  to  transact  his  great  affairs  "  : 
Mr.  Alderman  TrOTUirfe.-  "Mr.  Noads  has  been 
concerned  in  an  affair  where  I  am  interested,  in 
which  he  has  always  acted  with  great  diligence 
and  prudence.  I  have  trusted  him  withlanre 
sums  of  money ;  it  has  been  in  his  rawer  to  have 
injured  ua,  hut  I  never  had  any  occa,sion  or  room 
to  doubt  his  honesty");  1786,  B.  i>.  Brecknock. 
Ire.  (cited  tupra).  ^ 
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which  I  will  k„p  a.  long  «  I  L^^tc^  SLIJL"^  ?t'"*  "'^'  '"'  •*^"«  »"•  '«•• 
interrupt  you  or  hinder  you;  [butl  that  wh^i,  v^'^  V  Vl'"*  ""^  *"''"»  •»  •"  to 
•t  .11  to  the  point.  We  do  not^uiioo  ^ou  t'Xr:^''  ""^f  '^  '"'^"^  *»  •«<" 
evil  you  hare  done."  4u«won  you  for  what  good  you  have  done,  but  for  the 

'A^^nJ^^iL^l^':TnLt^'JS'l\^^^^  ^'-  "«»  ("i-«ng  cerUin 
"general  char^rter,  .nd  it  i.  not^Seclio^  of™  '  "*^ f"  " ">  =  "«•-"»!  character 
life,  but  the  re.,Ut  of  all.  General  cS?ZvT^  '"°^'  u'  '*"«'*•"•  *«'•  »'  »  "">-•• 
on  the  part  of  the  pri«,ner  to  g^  int^  alUhTi^  ^^  ^^.  '^^'""' '  »"»*  «  yo  •« 
you  will  have  an  undue  advantage  in  ?hat  ref^^ W  °'  *!u  '"'  *•""••  •"  «  ^i.  favor, 
to  oppoae  that  evidence.  We  hfw  ^^  ofKl'?!"^  ""  """">  «"«'"<''  ^  P'eparei 
deneeof  general  character;  but  w^ere7er?.tf^Lthw  T"^  P»'"'""'"«  "P"""!- 
that  the  true  way  of  examining  to   h^tej  w«  to  tJe  ±*"  IV^^  '""^  '^"  ^"""d 

1808,  .4/„an</^  ZM,.i,«„..  j?,a/.  8lX^   sT  ^  "'«  f  "f™"  "haracter." 
former  oommiMa.y.general;  Lord  A/oiVo  .-««. /f  i  ''  '"  Public  accounts  by  a 

had  the  remote.t'g^ound  or  .uep^" ''""iiri  ^  f  T""-~""'"''>=  "  '  »«^« 
EUenborougk :  "  One  i.  very  unwilC  to  diminfilh.  .  '^  "j"  f'**"'"''™  ?  "  L.  C.  J. 
general  inquire  f.  as  to  the  genera^^cbaScfer '•  .f  »*,?*,'''  *'"'*'  "I™""'  ^nt  the 

am";  '<Inth.;.v  ^racter  have  von  L.n,.!  '»?'?*«'"«"  of  the  army  account.  ?•'  "I 

r  Ve.  " ;  ..Have  tho«  be'elra^n^^yy  ^-'^L  C  TrTl'^T  '^''•™^°- ''  " 
interfere.    It  would  be  dangerous  as  a  nre(ident  t^  t  \     "^f  '"*<"-<'«5A  ••  "  I  really  must 
in  evidence  where  there  can  have  bLn  ^!"       ^'""  P^'t'cular  instances  to  be  given 
is  admissible ;  but  this  is  ceSyt^nt  aVt".  rut'^i'l^T j'  »'"«™'  '^'""■^•" 
tion  to  show  Mr.  Leake's  means  of  knowle^™  •■ .  r™c  i  ^^^1 1''""^.'  "  ^  "^^  '•""  l""*- 
hwknowledgeof  theexaminaHonofpubHcTccoint:,     V  ^""''^;ry\:  "Vou  ask  as  to 
collateral  issue  for  which  .he  other  side  cl'rb^  p'a^'/u  '  '*  'l  P'^P^'  'o  "7  a 
dence  as  can  be  that  you  must  not  examine  to  partST^alts  "      "  t"  t,"""  "'  «^'- 
ask  this  only  as  introductory  of  ffen««.i -.!,-«.  *     „   ,    „       "'     •  •  •  Mr.  Holroyd:  "I 
only  to  ask  Whether  the  w"^^ f^TJitTm/a  '  of  k ' '  ^'""^«'"^*  -  "  "y-"  »ean 
•nent  he  is  about  to  give.  1  have  nrobject."  n  to  tZ  »    v"""*,*""*  "  *»  ^o""  the  judg- 
tunities.  from  examining  Mr.  Davis^n-rZlni  of  kn     •  ^IT"*^""  ""-^  y°"  °PP°^- 
"  I  have  seen  many  of  hb  accounts,  a^d  .^y  oMhem  .   "^  ^"  ^f"'*'  character? " 
year.  1794.  179.-.,  and  1798.  they  were  before  thi  !^    >T  *f' ^^^'^  "'8"'"''  '»  the 
•'  I  cannot  admit  thi, ;  yoj  mus't  ^Tnto  ^rluhS- "   '  "^  ""■  '^  ^""''^'"'^'  '^ 

petent    to   .n.„t    ,„    „-     ^.y«'r  «t  «»  con..      "M,  K.  „.  b„„,„„_  j^j  •   ''•   309,  310 , 

Evidence  of  iKirticuUricts  i,  ,r.t.JJ  l^h:':: 


.  ^1^°''  "'  l>»rticul.racts  i,  excluded,  heciuse 

^     - .,   ,-......u..r  .»«    ;  mr  «um«-     m^^  i      whether  he  was  likely  to  have  com- 

•rsued  for  admitting  the  convenLit"  ns  m^     Zl^r  ?""'"''«  ■«=*  "f  robbery  ";  ""10™! 
expre..on  of  opi.on;  ..^.,..  ..3  ^ »    pit^gibrnc-TA-iiiL^^^^^^^^ 
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dox  doctrine  that  a  witness  to  character  could  speak  from  personal  knowl-^^ 

oiscaraea  in  all  but  a  few  jurisdictions,  and  with  it  the  availah.litv  «*  »i 
ES  r?  :'•'"''  «^""  "  ^'^^  «™-''  «'  suci;  know  edt     ^e^  tJ 

jriu^bLandlTfo^"   "^    '"7''  ^"'^'^  '^■^«"-  comnSids  Ue"f  as 
vBiuaoie  ana  just,  for  the  reasons  above  stated  bv  \fr    t   p«>=*  j    . 

Ihere  is  in  this  country  some  early  authority  for  its  use -3  b„f   ,„«.* 
Courts  would  to-day  undoubtedly  forbid  it  4     if  I  ?'  "°** 

?2S  !  A-'  °^  "«*»•««?' "^''erting his  innoc-.ce (po»t.  §5  1142  HSl  1732 
(SsaeVr  *"  '=""""•"'  '=°°'"^*  indicating  a14al  st'a!!  of' S 


ri1"k''^J'°5'''  'T«'»  ">»"  th*"  the  opinion  of 
•II  hu  friend*  and  neiohbon.")  * 

R„Wnf.l?'  tT""*{.  *^"'rnce,  141 J  1830.  Com.  i.. 
t,  ^•o.I''**''"  ^^-  C-  288,  Thaiher,  J., 
J««»fe;  1868,  State  v.  Parker,  7  U.  An.  83,  88 
(murder  of  a  woman;  per  Preston,  J.,  only,  evi- 
dence that  he  was  "one  of  the  last  men  who 
would  wilhnglv  shed  a  woman's  blood  "  received 
with  such  good  acts  as  form  the  "  reasons  of  thi 
winew  for  testifying  to  the  good  character," 

others  "I  do  not  find  overruled";  but  the 
."dSlle'r'  "  *>»-"='-'=ter" .salon, 

420  (that  he  was  a  church-member,  excluded  ; 
this  mling  IS  intelligible  enough  from  eitW 
•tandpomtl;  1898,  Stat.  v.  FergS«,n.  71  Conn 


239 


227  41  Atl.  769  (assault  with  intent ;  question, 
by  defendan's  counsel  as  to  never  hiving  Cn 

8t.rm  n*'^",'?'  'oli"'^'"^^-  '»9^  Small,  I 
d«^'JS^,  °?-  !*■  ??.  S-  ^-  '*8  (peaceable  con- 
stat »l5l"'^*"'  r.""'?  '"  J""'  "X'"!'''!*.!):  1801. 

excluded,  for  the  reasons  of  small  i>robativ« 
value  confusion  of  issues,  and  surpri  e  to  the 
Commonwealtb);  1899,  State  i-.  BrooL,  23  Mont! 

itVl  f"^-'"!*  "•"'*  the  defendant  had 
preached  in  church,  exclude<I);    1900    State  » 

7  W  W  '..^i'T'  ^  S'*'*'  "  Ne»»--  1.  27, 
on  .n^M:.,        '"?«"»"!  why  the  defendant  had 

one,  allowed).  Contra :  1893,  Grilfith  »  Stati. 
140  Ind.  163.  89  N.  E.  440,  *X    ^'""' 
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matter  can  beubed  aftar  oi..Wk„T^  .  "^  "'  "l""'""'  «» 

pHtilaga  fa  M  ctoi    ;lh^'j!I  "  »". l»»P<"lr  b.  ua«l  ev.»  if  the 

as  a  source  of  exhibiting  character     H«nP«  ♦  k      u  i  p"™">al  or  not, 

kept  distinct     But  there  are  twoTvlT.  „7?u      '  P"^'*^«<*  t^^e  purpose  is 

observing  the  spirit  of  thLh^n^'S.^rp^^^.tTh:^^^^^^^^    ''"^  ''^  *''^^^' 
to  be  found  by  the  iudee  or  t)^7»^     ^        .         ^''^  °^  P""""  conviction 

guilty  has  Jt  been'^td  byte  ^'^'ir  '""'  ""'^^*^  ""^"  "^  -'«^-*  °' 


»  Eno.  :  1838,  St.  6  4  7  W.  IV,  c.  Ill  (re- 
cit.ng  th»t  by  «  statute  of  7  ft  8  Gei.  IV  "  28 
S  11.  mcreM«d  punuhment  wa,  allowed  for  the 

n«I  of^n*:!"',^!"'  tl",  P™'=«'=»  h«  been  on  the 
trial  of  any   person   for  any  luuh  subarauent 

lime  concerning  such  previona  cnoTiction    and     t  \ik'i^ifZ^"'"l' '  V""  ™*'-  "'•  1*86,  c.  106, 
w herea.  do.ihta  may  be  reasonably  entertained     ?.l ,  J  J?"*^  ""**"  '^«  Temperance  Act ;  pro 


fr  p  iio  I  A  ?:•  "■  "•  Shnrnpton,  2  Dm. 
Cr.  C.  319,  5  Cox  Cr.  387  (the  atatuti  DhraM 
:.'/•«;■'>  P'.^on  shall  give  evWence  o    his'^gS^ 

ODiainwl   from   an  opiweing  w  tneas  on  trf«« 
exam.nano,,);  Can.  :'han.  Rev.  s".m6%'?SS, 


.-J  ■       — .  .  r  """"  "  consisicnt  Wit 

r,.!.'"!!""^'"'  l"3?''y  "  "S"-^  'he  matterof 
«uch  snl«e;,uent  felony,  and  it  is  expedient  that 
•uch  practice  ahoul.l  from  henceforth  be  dil 
contm„e.l,  •  it  is  enacted  that  the  junr  .haU 

tion  nntil  after  they  shall  haro  inquired  con- 
oeming  snoh  subsequent  felony  and  sM  have 
fonnd  audi  ,,er«„  guilty  of  the  «me,"  and  th« 
the  reading  of  the  statement  of  prior' conrtc  ion 

vided  however  that  "if  uDon  th*  tJ^^r 

•aid.  such  person  shall  give  evidence  of  his  ot 
he.  good  character,  it  shall  be  lawful  f„?  the  n,^ 

EmintTr  •'■*'?"'. ""  f^^'  "idence  of'2 
in>lictment  and   conviction  of  such  iwreon  for 

"offenl-'f  *"?,''•  ""•  »  37,  which  ,*«tirut« 
offence     for  felony;  the  proviaioa  bu  been 
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^tA,TZ!iru  =&  '^'"- 

lik«  n,.f    D    a    loXi'  *  lii'luor  offenifs; 

nice  unt.  K.  8.  1897,  c.  245,  I  101  •  AT  tv 
Terr.  Cons.  Ord.  1898,  c.  89,  I  105  /like  O^' 

c.  ^46,  §  101  (ill  tnals  for  liquor  offences  nrioi 
convicions  shall  not  he  inquired  into  tui  'afte? 
conviction  for  the  subsequent  olfen™ '  „;^" 
dure  preacribe.1),  St.  19oTc.  33,  {  197  (r;pEj 
the    (.receding,    but  sin.ilar.   for  priSit  Z 

l5'ont""'29rLr'?'  '«««•  «•  -  "rigSuxTe 
o.  ,n^^  ^*  (statute  construHil)  j  p.  g  r 
St.  1900,  c.  3,  515(likeOut.  R.  S.  mr.c.fm); 
R-  ^.■■,P«'-  P-  C.  1872,  {  1093,  ,,ar.  l("lf 
the  indictment  or  information  be  for  lei!,., ' 
the  clerk  must  read  it,  and  state  the  plea  of  tl,o 

chill""'  •"  •""'  J'"^'  ""J  "'  <="»-  "l"-'^  t 
charge,  a  previous  conviction,  an,l  the  defe.„l>,nt 
h«»  eonfes..«.d  the  same,  the  clerk  in  re,.,li„g  it 
shall  omit  herefrom  all  that  relates  to  au.h  pri^ 
vious  conviction  ");   1890,  People  ».  SttuZ^, 


ff  190-218] 
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knowledge  tb.t  th.  ,J,r«,a  on  trial  b^fo«themr.  ?^  *■•. *"  ^"^  '""»  ""•  J""'"  •" 
off.no.,  .nd  thi.  i.  bLd  upon  th,  werJtZ  t^H  ^''.r'''T'f  *"""^  »'  «'«'»'"•' 
In  th.  fl„t  plac  it  i.  .I.m.„ui  uZ  trt  "«rt      ''""'"•LP*'<'lP»«  of  l.w  and  right. 

unbii««l  jury.  la  ^  „„»  pUoi^  i^fa  well  t*ot„1,'  f''' ""*  ''"F"*'*'  "»>  >«fo«  « 
to  b.lieve  th.  Mcoaed  guilt,  if  UbeunZ^LSr,  i^'  "r"."?^  J"'""  "•  ""O"  "-^y 
conviction  for  •  «mil«  olT.„aB.J.       "■«*«««»<»  «>,  th.«  th.t  h.  hw  .uffe«d  »  previow 

fix  a  criminal  senteirSu  Z  f^^^^^^^^^^^  ''^}'^  '»"°''»  the  jury  to 

by  the  juror,  hefore  veX^rilSl^^SL^^-S-^^^^^^^^^ 

th.lT;r^?r;l'rj-;j,"„j^'i:i„?^^^^^^^  ^*j "  «•  r:-  «^  =  - »' -  — "^ -««> 

the  jury  should  h.v'^Sr.t  om^  h.7J^S  unleVlhrc^  °'  fonn.r  conviction,  at  all  uf^ 
tried;  that  it  amounted  to  the  admirnn  „??    .■  .*"■?*  '"  *''•'=''  *«  *•■  the"  being 

whi.h  .h.  had  not  put  in  u«„;ld  S2  ^e  7"^  *"  'T^^  ""'  f^"""^  «»'«"«='«* 
in  the  light  of  a  common  thW  "„d  "b"r^tSVrur„r'''?  •*"  "'""'  ^"^  *»  ""  ^-"^ 
pve.  her  by  evidence  in  chief  ^pon  a  trial  for  CnH  f  "'  ".""^'"="  '^'''«'''  ""e  lai 
that,  with  th.  ci^umsUnce.  .h^^^al  ^  the  CJf  thT"™^'  "  '*  5""'""^  "PP*"""' 
former  conviction,  for  grand  lareeny  the  a^.,^  h  •  °"''^'  ""^  '^'•«'«»  °'  t*o 
had  not  the  .lightct  chance  that^n  a;*^'^"'^;^^  'L:^-  ''^°"*'"  "^K'"  ''°'-». 
her  guilt,  while,  without  the  evidence  ofTm^Jt*^"  •  reawn.bl.  doubt  of 
they  a.igl.t  do  «..    Ther.  i.  ^M^ylehZ^^i:^"""'.  't""  ''"  »  P°'«ibllity  that 

81  Cal.  449,  24  P«(!    119  /_!....  »!..  i.  .  ... 


»lhH  H  ."?;  '^^  '^"'=-  "3  <"•'•'•  the  trial  judw 
'»"»'*<i'o>t;  «*  quotation  «*pra);  1891  V3 
r.  Wheatley.  88  id.  117.  2«P,'r95  •  ISM  pi^ 
pie  0.  Thomaa.  110  id.  42  42  P«,.  A«  J 
Penal  Law..  Tsar,  JSM  (iftor  Jfea  otUnfli 
conviction,  a  previous  conviction  of  tSrSme 
offence  may  be  proved ;  except  that  if  on  th! 
main  trial  good'chamUr  iToffered  the  n.^ 
ecu^r  ..  entitled  "in  an.wer  th^'to  to  PJ^ 
evidence  of  the  conviction  of  auch  pen^n  for^he 

01  guilty  shall  be  returned  ;  and  the  iurv  ahall 
en.,uire  concernhig  such  Previous  conviction  or 
convictions  at  the  «.me  time  that  thev  enoui™ 
concerning  such  subsequent  offence^  -^rtW 
Suts.  1897  SS286.  Stai.  19037$  557A'"afte; 
»  plea  or  verd  ct  of  euiltv  th.  r^,.}t 

tl«  suggestion  of  either  f-irt^  th«  ther^  a« Tr° 

view,  either  in  aggravation  or  mitigation  of  the 
punishnient,  may  in  ito  discretion  fiWr  the  same 
sumnarily  at  a  specified  time  and  n,«n  S 

1899,  Walbum  t..  Terr.  9  Okl.  23,  69  Pair  970 
iZZ  ^'*'*-  ?, "286,  allowing  facts  of  a^v" 
tion  to  be  considered  by  the  judge  after  TiZor 
venlict  of  guilty,  evidence  of  ^miSnduct.Tvett 
^fore  verJict  and  without  instructions  tfdi^ 
regard,  u  improper);    ff^aa.  St.   wSs.l.  86 


voL-i.— la 


(the  prior  conviction  is  to  be  inonirMl  int„  .it  . 

uuraiary.  etc.,  a  former  conviction  "mav  )■. 
useJ  in  evidence  against  suoh  partv  "  n^Vi  UA 
the  judgment  is  "Tt  forth  in  K'orls^n  thf 
indictment  ")  ;  I  477  i._.  ,oJo  ," '"  t?" 
prison  recon/  ind  crimbaThistorV'';,"^  <"" 
&dict«l  under  the  £"^'08  XL  .".nLT 
given  in  evidence  upon  any  tria  f„?t^ 

g"'rf.lPr'°8  '  f°™"  «onv  ction")  iv 
Stats.  1899,  S  1130  (where  sentence  is  to  be  i?' 
creased  for  former  conviction  'MuH^.„,  f " 
auch  cases  shall  not  be  riven  for  th.*^  '  '"J 
penalty  unless  the  juiy  sLu  find  fL  th'^'** 
onl  and  other  com'p?entevi3"„V  , he' f:.t"^f 
kT89:T8"'w  'sbi^r-  "'"  »■  Co-n^'lM 

288  (the  fact  of  former 'conviction  mav  ^.mu  t 
^ity  of  the  pri^ner  " :  tt/,' t  dS^tS" 


IIM  CONDUCT.  TO  EVIDENCE  CHARACTER  [Ca^  j, 

which  .uthori*.  th,  -wrer  pu^'hSint  ^L!^*.'  •**«*?'  '^""^  »'  »k«  «»»••'«*. 

f.ct  of  .  l.e  former  oouTictioo.     ThZui^  'd^SIT       '^"''^  "'"  ^""7  *°  «'«'  t^. 
former  conriotlon.  nor  do  w.  think  th^  •tZfT^Al^'.u  *•*"""  '^  »'  ""  '•«»  «•' 

-.n-towor^.h^^^huuttitrcr^iis^rr;!^^^^^^  -" 

§  197.     Xomora  of  Mtaoomuot;  m  tMtiiu  .  wi. 

When  the  defendant  offera  his  .^^^11^.^7  "T^  **'~^- 
the  defendant's  good  reputation  STlh-T^.  •  *  ""*"'"•  *^'^"^^  ^ 

ing  the  honest/^  ^^TJtth^Jr  '"  ^"'""°'''  °°«  '"^  «'  »«•*- 
of  thisreputatioiistofi^douTf^mhimtr?K  "'!'"°°  °'  '^'  P"^"'«»™ 
grant  misLnduct  has  come  to  JrnotS  ir  "  """  °'  ""*'  """"'  »'  «»" 
known  to  him,  obviously  his  bZl  »«2-  *!  "  "°"  '"''''  ""°°n'  a™ 
tation  is  more  or  less  SLnsistT^wTh  K  .  *^  P«^»'«"<=«  "f  good  repu- 
purpose  of  the  inq^rLshow  SJ  InJT^'^^  °/  ""'=''  """°^»-  The 
nevertheless  reshirTsMiSd  a  Inni*  '"*       '*'**'°  """""  •>" 

Thus,  the  defendanfrS^ndurir„r  "''^TT'  ^'^^  ^''^  '">°°"- 
his  character;  but  «•  aTmor  "^  dL^tTw.^  '"'^'  "  "  "^'  *°  "^"'^ 
tion.  therefore,  which  does  not  eVrTs^ref^  to  the"?  "'^'?"- •  ""  ^""■ 
conduct  as  rumored  is  improper  Ssb  i^J^  ^  T'  '''*""8  °'  *he 

a  fact  showing  the  defen'dan"^^^  ZTrter  "Sv^th '"**'"  ""'"^' " 
applicable  to  the  cross-examination  o7  one  testSCS  T"  fT'^^'  " 
and  the  precedents  are  dealt  with  under  tharh:^"^^,.^;^';;"  ''^*-'' 

2.   Conduct  to  show  Ch^c,  Of  Oth.r  P«.o«  .^«.«^y  ^^ 

.howt  XTl^at'  Llfc^l':!,"  Pe-.scharacter.as  evidential  to 
in  a  criminal  Le     wL  cLTot        I  ^  "'"f  '"  °*^^" '''"  ^^e  accused 

Jo.'\hr;^trb"uircr:ict"r:?-V"-  r--^^-  -  -- 

homicide,  is  relevant  (uZrZ^^^l^'jT^'Z  *  P-'->tion  for 
stantial  reason  against  evidenciL^T  V  ^  1 '  '^^'  *^*''*  "  ««  8«b- 
violent  or  quarreTome  i^t  Vuel  tT**'  ^'^  ^?°"^'  '"«**»<=««  «' 
their  number  cau  be  conrrolTU^;  tr!*?;"::.";^  "^''"^  "'S"^*"^^*' 
hibitory  considerations  apphSle  to  an^LSr.  ^T"?"'  ""'^  ""«  P'^ 
here  little  or  no  force.'    ^^^"'^  *°  "  "^"^^^ «  character  (a»fe.  §  194)  have 


»  1902,  State  e.  Beird,  - 1«.  _.  92  »  w  «oi 
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(murder,  raid  by  defendtnt  to  hum  h.,n  „„„ 
<xa»a  H  conduct  :ndic«t  ng  a  inssion  anH  .11. 

dS«L  „„    I  ?  'i  •"T"'''^  P"*"-  attempts  bi^ 
iw  «.  Y.  966,  8  N.  K  ?88  (iiutuiceii  of  treat! 


11190-218]      CIVIL  PARTY'S  NEOUGENT  CHARACTER  ,  ,„ 

§  IM.     H«sUgrao«  o(  Party  la  am  Oum  frm.  ».^^.      - 
It  baa  been  seen  (anU  8  65^  that  r'7,**^'/'T '■'**««^  W«tU««it  Aeta 
fendant  or  of  an  eil  „   oU  linS  }"        "r'""'  "'"  "'""•='«'  "^  *  'J- 
UBed  to  .how  that  he  p"  Sbly  wt  nTofw^lt'^rr  "  »""'""«  """^  "^ 
U  it  proper  to  evidence  that  cbl«c1^r  bv  4^?'.^        ^  *  «''""  '***^'""- 
The  reason  of  undue  prejudice  wS.^n.^J*"."!"^'"*''  °'  ^''«  ^"i'  ? 
case  (ante.  «  194)  L  hJL  ao.^      T  *•*  *".  *  •'''•""^"»  '»  «  """i"al 
geJ.  on  '  The  «^on  "f  unST    °*  "^P  ''•''""•  ^''•'"«''  »  '«"  Jan- 
charged  cannot  even  gueVthe  t^^l  2       '^  "'""  "PP^'^''^ '  '»'  ^''^  •'"'X 
cated  for  his  suppo^d  act  ""^  h.    '  ^       '  "'^.  *^'"'"°  '^"^  ""y  l«  Predi- 
fabricated.    S^Zo^oi  confusionT'""  "?''°"'"«  ^'"^  testiLn/to  be 

character,  if  otherwii  "IL^ced  t'sLw  .he"  n    *\^r^"«^^  °'  """«  ^''^ 
carelessness  on  a  particull;  ^^^  ?'"''  '"'  P"'*''^'*^  "'  i'^P'-bability  of 


'iu5i''V'''T"''Jl"!"'*'»'ri«»»cni.lty,  excluded)  • 
IMS.  People  V.  Ounari,  —  U.  _.  eg  N  E  1 1« 
Iffifr"  "'  '"^""  *°  .  tl.irf''pL^'.i! 

rau  833  (the  faulty  breakiug  of  other  iheiira  in 
the  same  wav  u  tlmt  i,»  «,i.f:.i.  »•.;  "."^  ,""t1"  '" 


a  railroad  track ;    prior  iuUncea  of  piriiitira 
JCa.  ..  .  ».  ««^«.Le„.  K...  K.  C^.  ."Klr„V 


...e  «,„e  Vav  „  tKt-whfeh  thTpr„.« 
"■'"'r'.  "eluded) :  1896,  HowlanH  R.  cT 
116  Id.  487.  47  Pac.  25»  (another  coMisi^n' 
wholly  un^Doected.  eicludeU) ;  cZh  1^4' 
Morru  r.  Eaat  Haven,  41  Conn  252  «l  /  .„„' 
tributory  n.«Ii«.nc.;  fonn.r  "nat'iSfjof  oV™^ 
or  negl^enoe.  inadmiaaible) ;   18»^  Laufer T 

raiiroail  injury;  carefulnew  of  defendant  at 
other  t.m.^  ««laded) ;  Oa. :  189o!  Augusta 
S.  R.  Co.  V.  Randall,  85  Oa.  297.  11  8    E    708 

»fri.;rcrr'idri"f3i'^.(too- 

(blockading  of  .treet.  by  the  wme  rallied  at 
other  timea,  not  adniituil  to  show  nee  Ze-w 
/«*  ••  1871.  Pittsbnix,  F.  W  fc  C'  R  Pn  i ' 
Ruby,  38  I»d- 295,3n(excludnKfom;r«i,of 
...railroad  employee,  to  show  neglS{e„™,t  aror 
Uculartime);  /a..-  1901,  DJto*„TTca.^l4 
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43  Kan.  145,  m:23  P^r'il",  Uom'-er  acro'l 
negigenc.  inadniianible  to  .hoi  c™"tribut« 
Dedigence);  Md. .  1888,  Baltimore  Klerr?^ 
^.?Jea,  85  Md.  438,  462,  6  M  338  (fon^^; 
•cts  of  negligence,  excluded);  ifoat  •  i^g 
Robiu«)n  r.  F.  *  W.  R.  Co.  7  O^Sv  82  »S 
(ujligenc.  of  the  d«fe„danf."J,va"^;''t;rio* 
negligent  acta  in  running  the  tn.iu  o.  o  h« 
oc^jsiona,  excluded,  a.  infolving  col  ateral  and 
confuaing  uaue^  and  aa  'having  no  leml  or 
}^cl  tendency  to  prove  the  noint  in  iX  ")  • 
1874,  Maguire  r.  B.  Co.,  115  ilasa.  239  (negli- 
gent atopping  of  atreet-car;   former  ..eg  gfnt 

Whitney  v.  Gross,  140  id.  838,  8  N.  E  619 
(foraier  negligent  overloading  of  a  wairoi  ex- 
eluded,  to  show  negligent  overloadingTn  thb 
occasion) ,  1887,  Hatt  v.  Nay,  144  id*?  186,  10 
ft.  fc.  807  (speoihcacts  of  negligence  excluded 

333,  35  N.  i,.  880  same) ;  1898,  Lewis  » 
0«  ight  Co.,  165  id.  411,  48  N.  £178  rneglil 
gent    laying  of  gaspipea  iu  one  place  to  show 

Sr  1897'%  '"  ""^.T  '"  ^""^'  "'»-''''*• 
47  V  'ptS,;  kT"."-  f"'l'*''».  188  id.  281. 
47  N.  E.  90  (while  "specific  acts  of  negligence 
cannot  be  introduced  to  show  the  incoinScy 
.1„'wir^'"S /*'•""'''"  induct  temCtJ 
nnfiTnilt  y'-'t^-"""?' .»'  hi«  physical  Htne»  or 
unfitness  for  his  work  is  properly  b.fore  a  jury 
niwn  one  of  the  issue).  0/ thVcise,"  thev  n"v 
'cM.»».,leritonth,.questionofhis.om|*temy"- 
here  admitting  evidence  ..f  nervous  conduct  and 
other  singular  behavior  shortly  before  the  a^c^ 


I  1»»  CONDUCT,  TO  ZVIDESrCE  CHARACTER.  £c«af  « 

though  incompetent  he  held  him*...  out  u  comDetent       r!r»{    ?  " 

of  c.«le..neM  or  the  revene  m.y  conce"  .UvC^.^;;^^?     tV"'"*"**' 
there  need  not  be  the  Mme  u  here  b^IL  Lj!  ♦?  ^  J^"  ""•*" 

to  infer  direct,,  from  the  former^'c^l^lr  rt  XXiirw^atS 

l^^n':;^-il^;het(-:l^^^^ 

thought  to  U  .ufflcien,  if  know/  to^he  defenZtr'to'prhSl'u^l  rn;'^ 

K«nt  «u.ra.uK  by  th.  DUintiff.  pr.Tioi,.  "X 

L^"  "I  '^  ?■'  -  «.•  '•  -■  W  A"' MS  (UefoDU 
•nl.  failuro  to  ■igu.l  .t  otl,,r  rtrtet-t liw  n«. 

c««iug  i  failure  of  the  ...ginir  to  «,u.,,l  ".;„i  ' 
•t  prevW  crouing^  «ln.itt«l  to  ihow  rerK 
new);  Tm..-  18»5,  t'unniDKh.in  ».  K.  Co    8« 

JtwciBc  wU  of  negligence  m  .howiiiK  iieKli».,t 
h.b.U  ■  but  perh.p.  thU  cue  .,».«.  o..l»to*I 
nHt.uclievi.Unce  where  the  character  i.  i„  iZ, 

»4^.?;::ut'^K:.rT;rr;.%„»,rii 

la.  380,  48  8.  W.  6M  (pUintiff  engiW.  'pre 
Tiou.  negligent  conductTeicluUed  ,  certain  "ix 

£1  ^^iiif  /  r  •  "•  W«»»^  ,13  C.  C.  A.  67».  66 
■ti'.TJS? '*•'!'*  '°  '^JBiting  a  telephone 
wire;  former  ajiiiiUr  careleianeaa  by  the  aame 
employee  of  the  defendant,  .iclud«C  ex«rt  to 
contradict  hU  teatiti.ony  aa  to  the^iWUty  of 
cert«n  ham) ;  1898,  Central  Vt  k!To    "  Kug. 

by  heated  bearing.  ;  the  atopjage  of  the  oil-piiw, 
by  eareleajneM  tSree  year,  {-fore,  not  adnffi 

.L„  T  1™*'  ""''"Mne".  but  admitted  to 
•how  a  tendency  of  the  machinery) ;  n  ■  I8M 

fn^il";;"  "•  *•"  '-'"■•  13  ut,,ir  128. 44  pile" 

1Q8»  (former  careless  maiiaKenient  of  freicht  cflra 
intheaameway  exclude.1):  1899,  Stolll  Daly 
Min    Co..  1»    d    271,  47  P.c.  296  (prior  m.^ 
dento  to  pUintiir  in  a  mine,  exclude.) ) ;  l»oo 
Koiiold   e.    B.  Co  ,   21   id.   379,  80  pij.    1021 
(railroad   employees  entriea;   iiicorrectnew  on 
other  occaaion..   by   him   or  other  emploveea. 
excluded) ;   Wort.;  1893,  Chri8ten«!n  I  V.  T 
JT'kL*"''-  11'  82. 32  P«!.  1018  (that  a  motori 
mail  had  run  at  too  high  apenl  at  other  time, 
exciuued). 

Diatinguiah  the  priBcipIei  of  (  242  and  (I  487 
458,  jMMt.  ea""! 


dent,  the  foreman  having  teatjAed  to  notica  to 
;2!.'"J'^'""''"'''''"  »'  ">'»  conduct) ;    Mieh.  ■ 

ilici;  u\"!'r'  *  *■•  "•■?°-  '•  y*°  ateinbuig.  17 
Jllch.  Ill  (former  neglioence  inadmiaaibls ;  but 
here  admitte.1  to  rebut  the  defaudant'a  evidence 
of  his  eiuployeea  good  character);  1881.  Michi- 
gan (J.  B.  Co.  V.  Oilbert,  46  id.  176,  179.  8  N.  W. 
**3  (yanlmaater'a  negligence;  former  aoto  of 
aeglijptnce  not  admitted  to  show  negligence  at 
the  tune  mqueation) ;  1899.  People*.  Thomu«)n. 

ment  of  boiler ;  negligent  abeence  of  defendant 
rrom  boiler-room  on  other  occaaions.  inadmia- 

«!ll'  I'VX^  ."  ''"**>P  *•""  •"•  had  l.e.n 
warned  of  the  danger  of  aUrace) ;  Minn. :  1898, 
Fuliuore  V.  R  Co..  72  Minn.  448.  7  N.  wl 
M»  (motorman  a  negligent  management  shortly 

ia  /  ...         ,'   P'"'"""'''  ».  OMipeo.  S»  N.  H. 

i»  (Allen,  J.:    "The  defendantTclaime,!  thrt 

the  plamtiFa  husband  waa  a  fast  and  caivle,. 

driver,  and  introduced  in  evidence  particula- 

•    *?"f*".™*  °f  bia  faat  and  canlmn  driving.    The 

plaintiff  wa,  permitted  to  testify  to  other  in- 

atances  of  his  careful  driving Theevi.lence 

was  relevant  to  the  question  of  the  husUui.rs 
?ol!.r«f  f°'  ^''"'"g  "My  or  otherwise"); 
1903,  8ton.  «.  K  Co..  _  id.  _.  S6  Atl.  349  (in- 
jury a.  a  railroad  croaaing ;  that  the  plaintiff  ha.t 
on  foriner  occasions  driven  carefully  at  the  cross- 

«  «.  V.  465.  471  (former  neglect  ordrunkennew 
01  a  flagman  on  duty,  held  inadmissible) ;  1874. 
Bauleci,   R.  Co..  59  id.  360  («,„Afe,  exclud«l 
ace  .juoution   »,;<.  1 250) ;  Ok. .  1882,  D...brack 
r  State.  38  Oh.  St.  365  (munler  by  poisoning ; 
the  attending  physician's  misUke  was  set  up 
as  the  real  cause  of  death  ;  a  druggiat  who  ha.l 
••ipplie.1  the  physicUn  having  testified   to  his 
carefulness,  the  defendant  was  allowed  to  show 
on  cross-examination  that  on  several  occasions 
prescni.tion»  had    been   sent   to  him    by  the 
physician  with  mistakui  such  aa  "would  have 
killed    the    Mlient."    that    he    had    returned 
them,   and   that  the   physicUn  had  admitted 
the   muuket  and   made   correctiona) ;   fa.; 
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t  «.  charg,  him  with  notic  of  the  oth«  p.^o^"  nelpircr  "^Z  l' 
chSTJ  tJ.      *"?""^  """P*^  <"'•''•  8  «2)  that  the  bad  characteTto 

tenant  of  the  •tew,  — bctwean  ona  «k«  -„„ij      ""'"^  ""no*  Detwrcn  tb«  tirgin  and  a 
whoJncit«ibyirtandluTdL"Toff.r.  h?r  J^^^    t""!  !?.  P"""*'""'  ••"»  "o"'" 

of  common  proatitution  a«  admi«ibwTh«uin«:./:^,'.'r'r'"'"«f'° '''*''''''• 
■ame  view  you  may  .!«,  AomTi^ykL  Lu^JT     "P****'"^  •'•J»<»K«'»  that  in  tha 

mon  prilutut,  or  tha^W.  .Sr„r„,^T„/d' llrdtr'*:!^ 'if  r ^^^^ 

^:5;roi",y'7.;!:u:zTaS^^^  "  %-'  '-^^^^^^^^^^^ 

is^rrr-  -'---  -  -- -rc:t/o?r  p-t;ir^  r::i 

The  reasoning  of  the  exclusionary  rule  is  represented  in  the  following 

.oyage  to  New  York,  and  the  Court  called  attention!  Jh"  d«'„ee.  'Ltln'^ 

or  Ll^rlr^^^iTik^l'i^'^^^'f^^'^''^  "^^  "^  "««*"-.  "  -bowing  a  d.f«=tiv. 
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Ung  .ria.,,0.  would  b.  .llow^,|..  Md  ihu.  Ih^B^lhTT  !^^     **  •d'»«"iW..  r.but. 
.luck  upon  «»-eo.J.„rto,7h.rmii,"  C^„o  J^  "••  ""•"'•' 

.*u«^.  how...,  «uuk«n  or^z.;  ,:T^,hX°' '5* '•^"'^  r'"»^"'°" "'  »»- 

noc.nt  wd  gr..tly.b«.d  f.«»l.  »&»  b,  SorliLitla  itT  ^  "^''t?'  "'  -  '- 
def.iiu.1."  •      "•  •^"■•M  w>d  th»  «nda  of  publie  JwUm  b« 

m.v  h,r.  b«.„  gull,,  of  illieU  lnt.;„"JI^  wif^on.  ^n^L^^^'.'*"*  "*•'  '  ''"'»»" 
Indiotion  to  w.rr.nt  the  eo„clu.l.r^  S,JZ,l^^t>^,  * ''"»  »"'' ""-«^»  •« 
»•..  who  ►,u«h»  .ooh  (.ror.  of  h.r.  UA^wJTto^)'  »?'[''  *'"*  •"'  »'»'.r 
ob«tit,.  or  h,.l  b«.„  guilty  of  ^U  of  Uwdn,^  \Z^  A  ,"7"*^  ^  "P"'*"""  '»' 
««i(f«r.nt  In  tb.  «r.t  in,Uno.,TbI  .rid.„o.7nuM  h^  ^,J1^*^*'  ^  ^  *»"'•»  ^ 
to  wh,.th.r  .uch  .  worn.,.  wo7  briiS,TJ^,7 1'tSL'''"^'?  "»*"  ""  ''"'•"»"  " 
•00O...I.  M  to  wh.th.r,  h.Tl„g  yi.ld»d  oni  u.^.  1  f  T"  "'  '"'  ""•"'  •»'*•  »••  '»«• 
would  not  b,  llk.ly  ,;  yW^i^nt  th.  J^  *  "^  T^  »'  «-  ''•'•"«>^«.  •••• 
Uitimooy  i.  tbt  It  Introdu,.,'^  l^i'^^  ^J^  J"**  ^T'^  "W-'Won  lo  .uoh 
d.f.ud«uf.  guilt."  »»•"««•*  uiuM.  wUeh  bar*  no  dinot  bearing  upon  th. 


the  raercy  of  a  villain    and   th«  J^if  #  ^.f-  "*  woman'a  security  at 

».»o(.ucl,.vide»08i  ba.ltnow  Zm.^  J./°  ',.,  "",°'''"""'  '°  *" 
Ution  i«t™dedto.v„id  ,1;  obLuZ  !;  "",•?  "''"' "'''''°'  '»  *  '"i" 
i«ae.,  I  ,.  l,y  »llomn7onlv  ,bT?  "'"'  '"''""  '»''  «»°'""»n  «' 


,, '  *'»3'- ■■  1812,  B.  r..  HodRwn,  R.  ft  R   ail    br 

nectioii   ^.  h  another   man  a  ymr  before-  » 
oMe.  on  .he  ground  of  ,urpri«^  bnt.pr^.mfy 

c"dm    ?R^-  •?  "^'^V-f  •>"  te„i,„o,/i,l   d  { 
creau)    181,,  B.  „.  Clarke,  2  Stark    243    Hnl 
">y.i.  J.  (name;  b„t  perhap.  „,.„„,  „„iy'  Z\ 
nJtnKon  ^''t.n.om.ld]«r«i^,),  ,834,  R.  I  S,'.,' 
"O,  0  c.  4  P.  662,  WiUi.ni.,  J.  (whether  the 
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pnwecntrix  had  preTloualv  had  intfnv»,~  i,. 
con.e.,t  with  the  i«,u«.l,illol'^  "F^^J^; 
I  never  could  underatand  the  caae'of  R.  Th'^1 

i^  itriA  ■.       T '  ■•'P*"''  '»  ""  «°  I*  ""»  T'ita 

^lidtaHon  by  her  to  o\.;''r"«en''r  Vte,-  l^m?' 
R.  r.  Kobina.  .b.  66;  3  Moo.  *  Rob.  612  (fori 
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H^toriclly.  the  vacJlUtion  and  the  obMarity  in  the  Eiigl'sh  pno«lonU 
and  th*  muconception  ia  .ome  Am.ric«  rulingi.  were  duo  to  th.  hilur.  t<i 
duUng«,,h  a  ..cond  ,«•«;•>»  which  u.a«llj  pr«.„u  iU,U  at  the  tame  tin,., 
vu    How  far  max  th«  character  of  the  woman  a«  a  w</n*n  h«  atUcked  by 

£^1  .  /'.' *T*""^  "'  ."""''••'*'  ""•"'"''^ '    *n  »*"•  •"'7  *800«  it  wa.  already 
«  Ued  (I)  that  particular  act.  of  miwonduct  pre«nt*Hl  by  ouUid.  teMimonJ 
couW  not  be  „«d.  but  wer.  available  through  croM  .xamination  only  {/J. 
1979);  and  >t  wa«  ju.t  \mtig  Mttled  (2)  that  only  misconduct  affe/tinJ 
v«rac,tyH5liaracter  could  be  .o  «.ed  again.t  a  witno.s  (pet.  tS  9.'2  9821 
Thu,  the  .fr,«t  of  the  first  rule  would  be  to  exclude  all  eK\rin,ilf  te.ti.no„y 
1  K"»      ""'*=?"•'""'»  »'  ^f"  *»««n ;  wl">e  the  effect  of  the  wcond  ruU 
SA     *?/"*"'^''  r"  «n  cros..examin«tion  any  inquiry  into  act.  of  un. 
cha.  ,ty.    Moreover  the  rule  forbidding  collateral  contradiction  (pott  $  1003) 
WM   ho»8ht  to  have  a  bearing.     Having  regard  to  what  wa.  then  passing  in 
the  mind-  of  English  judge.,  the  earlier  exclusion  of  the  prewnVcla..  of 
evidence  ««,m,  to  have  proceeded  from  the  point  of  view  of  the  rule,  about 
impeaching  witnesses.     Later,  the  consideration  that  there  w..  another 
point  of  view  became  clearer  to  them,  and  thus  the  ruling,  changed     Tiiat 
the  two  pomt.  of  view  differ  practically  in  their  re.ulu  is  obvious     If 
regard  i.  had  solely  to  the  witnes-character  of  the  woman,  and  we  ignore 
her  chastity-character  a.  bearing  on  consent,  the  evidence  will  be  excluded  in 
two  situations  m  which  it  would  otherwise  be  admissible,  vix.,  (a)  where  the 
woman  does  not  take  the  stand  as  a  witnew.  and  (J,  where  she  doe.  take 
the  stand  m  a  jurisdiction  (paH.  §  922)  in  which  veracity^haracter  and  not 

dS  wh"*'*"*  °'/  "^i'""'  '•  '^'""''•'''''  •*«'P'  '"  jurisdiction. 

/«./.  8982)  where  acU  of  unchaatity  in  a  woman  are  regarded  a.  relevant 

to  veracity-character.  «iov»ni; 

The  state  of  the  law  in  the  various  jurisdictions  of  thi.  country  is  not 
uniform;  but  the  exclusionary  rule  prevails,  in  some  form,  in  the  greater 
number  of  jurisdictions.*  k'""""^ 


m»r  connection  with  other  men,  mlmitted:  Cole. 
Il  *■•  i'.  *,'"'  •'-f"'''"'.  •»•.  «fter  llm  ci'iition  of 
the  oon«icting  rtilii.n :  "  It  U  not  inmitterinl 
to  the  question  ^hether  the  proHciitrii  bu  h  i,| 
thi.  coimM'tiun  >K<>init  her  con«iit,  to  ihow 
Wwt  «he  bi»  perinitteil  other  men  to  hnrn  con- 
■nection  with  her,  whieh  on  croM-eniiiiniitlon 
•hehM  denied  'j  |.  e.1  „  ",  f„,t  from  whirh 
the  inrv  ii)«y  draw  eoiiclunioiiii  u  to  t!i:-  proU. 
bilitie^of  her  itory");  1848,  R.  ..  P««e.  2lox 
Cr.  13S  (rape  by  ii  father;  former  iht.rcoiir«e  of 
the  .l.iighter  with  the  father  witho:it  makins 

^"lln'uV.*,'''"'."*'*  '•  '""•  K-  "■  Corkcroft.  if 
Id.  410,  Willea,  J  and  Martin,  B.  (excluded  ;  hut 
Willra,  J.,  wouhl  allow  the  qne.tion  to  be  put 
on  .r^v-exammation) ;  1871.  R  v.  Holme.,  12 
Id.  1S7  (before  five  judge.  •  the  question  may  he 
put  o  the  proaecutrix.  auhject  to  her  priviW 
not  to  answer;  hut  no  other  evidence  may  he 
receired  ;  the  reawn  ^iven  is  that  of  .nrnriw  ; 
but  the  Court  confi-se.  the  question  with  that 
of  discrediting  •  witness,  aad  speaks  of  "con- 
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tr».liction«  "  on  collateral  matters  a*  not  all  w. 

(excluded);  Can..-  1877,  LaliherK  r.  R.,  1  Can 
Sup.  117.  181,  1.19,  142.  144  (the  pr..secutrii 
may  he  a«ked  u  to  connection  with  other  men. 
,?„,'  ".:«•'"'<'  •"'""•  ""not  lie  contradicte,;  ; 
1897,  Oro«  r.  Bro.lr«ht,  £4  Out.  Api>.  €87 
{allowable  on  crosa-examination  only  ;  hiie  in- 
■'":«•''  Msault).    Compare  the  cs5»a  iw./,  |{  988. 

.„.*  '*/"■  •■  '**'■  McQiiirk  v.  State,  84  Ala 
435,  488.  4  So.  775  (excluded) ;  Ark.  ml, 
Plessant  v.  State.  15  Ark.  624.  843  (excludiuB 
outside  teatimnny,  beraum  of  the  particular-act 
rule ;  an<>  excluding  cross.exnmination,  because 
of  the  witness'  diHgra.'c-privileife,  thus  admit- 

li"?  '".i.^  "i'"  '■^»"  'f  ""'  privilege'  i«  waived) ; 
Oaf..-  1856,  People  r.  Benmn,  6  Cal.  2«1  (ad- 
mitting "particular  acts  of  lewdness");  1898. 
People  V  Knches,  IVO  id.  566.  62  Pac.  1008 
(habitual  telling  of  lejrd  stories,  not  aceom- 
panted   by  lewd   demeanor,   not   admisaibl*); 
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particular  misconduct,  and  therefore  in  IZ  ^,  "««'^«'l  ^^^^  «» 
With  reference  to  its  ml  siScZp  «  T?!.  JT*'''^*'""'  inadmissibia 
unfair  surprise  and  Lrsio^o  Z«  >  .'  '*"''  °'  ''''  '^'"'K^"  «>' 
and  this  il  the  generaftnllrS.Vet    "^  '"'^  ^'^^  ^°""«'  ""^^ 


1900,  People  i..  Bene,  130  id.  189,  «2  Pac  404 
«eI,„K  even  on  cn«,..„„i„';';',  °„')  f't-U  * 
""•,«"'««  ■:•  Shiel.lm  «  Conn.  256,  257.  260 

Dnt  on  no  clear  pnniuiile) :  Fla  •  >«0'.   «i .« 
8t,.,e.  35  Fla.  23?,  17  L'-isSf:,;. u'a^.t,"')^": 
18(3,  Shirwin  v.   Cennlp    flo  Til    Ka  /:.    i    ■ 
«1.1«:   but  «.ln,itte,lT^  to  exlfn  i^y'^i, 
fact  that  the  p,o.^.„trii  ]  Jk.wl    r"...""  •?.  'r 


f.pt  thnrfi,  •  "  ™  «l'lain  «»ny  th< 


ieemtnlw..        ff'""''.,-;''  ""O"  which  woill 
l^7«  ♦">.'';i"«".v«''«<lable  in  all  .„ch  ca««)  • 
1876.  Dimiuk  v.   Downs   84  i.l    mo  /  i    ""'' ' 
/nJ  •  mrfi    uri  """""•  »•'  HI.  533  (obscuiv) : 
/«'«..   1801,  Wilson  V.  State.   18  Ind    <i»«i  <„  i 

ri,'u'x  k'r2t(SS:•v!r^^\fci;'i„ 

course  «.„i  a  n..ml».r  of  the  defenjan  ',  wrtv 
here  a,l„„tto,l,  aa  ten.ling  to  contrad  ct  on  i^ 

IS^I   S,  ?'       n    •   ^^-  ^"  (exclude,!);    A'„„  '. 
18!>5,  State  v.  Brown.  55  Kan.  766,  42  Pac  363 

prostitution  aKainst^hTwirtSe  fc '^^Su  "J 
O.:lrT0  'iS   '227""4^'Ji"V  2^??-   ^""T- 
State  n.  DeHart,   109  La.  570    S<i  ^  ani  r  ' 

othi;  rrViT'^^'r.  *^"'  -^n'„"M- 

other  men,    held    inadmissible* ;    M„„  .  jgro 
Com  r  KcKan.  105  M,u,.,.593,  «^,M%.tu,M)'. 

olSli-  S,    mm''-   ""':'«.  131  id-  336  (ex. 

n^i3q6  3:Wn^U4^^J? 

ch„r«eof™f«\,„^t«H.eVoti::  itOV" 
1861.    Mate  „.    Forsohner.   43  N.   H    Sa^er 
o^...e.l):    1863,  .State  p.    Knapp,    45    i,|     m 
Mtnhh  (same  ;    A'.  ,M  .    loan    T.,r^         „■     • 

9N^M    598,'58ra:/We','.:|„^::;^;:v'r 

(admiMible;  ,ee  quoUtion  mpra) ;   1867,  Peo* 
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i874:itr;.%^3;.^jir'iJ'iT;r^ 

cided)  ■  A'  L'  •  isi«  a.  ;  ;  .;■  ""  ''""le- 
sni  /I.-  •■  ■  .  '"'•  ™t«  '•  Jefferaon  6  Iml 
?857^Sr.'"«  ^J"'  °"'"  'i»«rti'».  exel'le^: 
1867,  State  r.  Henry,  6  Joiiea  I,.  65,  70  (an  let 
of  lewdness  exelud.,1,  because  not  known  to  ih. 
defendant) ;  1868.  Sute  v.  Cherr  •  63  N   C  iS 

examination   wag   >iot  ol.jeeted  to  »n.l    i,  1 
extnnsic  evidence  that  wai  «d«de.l    while  |!'« 
ho^h  question  and  extrinsic  evidenJ;  we«>    '  M 

St    64S    «i«  /     'f'  .Mct'omlM  I..  State,  8  Oh. 
Stite    13  id*  te';"''"'^'  '»«•-•  McDermott  v 

te/3^'^v.1i:r6rl,;c."4«\:j:,S,,:- 

even  on  cross-examination) ;  /(  /.  •  iCs    s  IS 
0.  Fitaimon,  is  K.  I.  236,  240  sYAa  i'Jul 

m'r'I^^T,"---  '"»•  Tit„rk  State,-  7  bIxV 
„„  .1.  !""'  »""»«!  with  extrinsic  evidence 

^nnce  of  an  llicit  connection  wi.h'anott?  i' . 
^tT;.  .  n  "r  «""""'  "f  irrelevancy) ;  lla? 
K         h'1  •   f  L'"'  "^  ("dmisaibjc')     18  M. 

misaible  on  the  crin.inal  cha,;e,'„ot  dec!. l,T  " 

Comparo  the  cases  cite,l,*«^  M  186  100 V'' 

In  actions  for  .^ecej  a^,,,.,,,  it  l^uld  s,.em 

iui  ud''e:wo';;rd'';:"rL''"  '^''n  ""■•  "••'  --- 

aiiitiicies  would  be  taken  iiiwn  1 1  s  as  uiran  the 

Jo3  ''i7'Ar3i4'f''';  "r  '■  »■"«".  «Tm^ 

.„i  YT'-.*'*('ndecent  assaut  and  b.itterv 
ac;^";;'„"'r".*r''"'i*"7  =  ">eplain,i,rs  J 
C"  rtis  1?8  M  "^  ^oi"*'"'"  •  1»»3,  Mill,'r  . 
l^urtis,  158  Mass.  127,  129,  32  N.  K.  1039 
(same,  aniMc),  -  t.^.  c    w^a 

.  ^L'^'.T'^C  "  ""'""'on.  where  preimancv  is 
•  part  of  the  issue,  similar  evid.nce  maVl  "  used 
for  another  purpose,  explained  «,«.,  j  isi 
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r^?!''h  r'^'^r''  '^*  '**  ^f'^^'^  ^irnnlfis  sometimes  offered  in  such 

Saslv  h.?         .^'"'™'  willingness  or  disposition  to  commit  acts  of 

o  anf  h^     .  '^  ?  r°"°"  *°*''"'''  *•»«  P«'"'="l'»'  d«fenJ«nt  tending 

to  allow  h  m  to  repeat  the  liberty;  it  is  thns  not  only  more  cogent  ns  e  ? 

courT;  w-  h'trV^"  '"  ''^  ?"''™'  "'^^""''^'^  ''««'"«»  -'-J--  of    n     - 
(^r§T399  4;2r"°"'  "'  '^^  "«J--^i%  has  always  been  conceded 

§  201.    Dtopoltlon  of  u  Anlal.  from  lu  Behavior  In  P.rtleul«  ln.Unc.. 

However  correct  the  notion  may  be  psychologically,  we  are  usually  Z™ 

nchned.  m  the  case  of  animals,  to  trust  individual  instances  of  conduTn™ 

illustratmg  disposition.    •■  In  proportion  to  the  element  of  personality  of  Me 

the  effects  of  the  causative  force  and  more  ready  to  admit  it."»  Moreover 
the  doctnnes  of  auxiliary  policy  [ante,  §  199)  a,^  less  applicable  to  sucTeJ 
dence.  The  doctrine  of  undue  prejudice  (ante,  §  194)  does  not  apply;  for 
we  do  not  recognize  the  animal'as  entitled  to  that  careful  protection  ron[ 
unfair  condemnation  which  we  accord  to  the  accused  human  being  Tl" 
doctrine  o  unfair  surprise  offers  less  of  an  objection  than  otherwise,  because 
the  possible  range  of  the  evidence  is  much  smaller.  The  doctrine  ^f  confu- 
sion -  issues  still  remains  applicable,  but  the  new  issues  that  mi-ht  be 
lu.olved  are  in  no  way  capable  of  the  complexity  and  variety  that  are  in- 
volved in  proving  the  character-acts  of  a  human  being.  For  these  reasons 
It  IS  generally  conceded  that,  in  proving  the  disposition,  of  an  animal,  par- 
ticular instances  of  its  conduct  are  admissible. 

1864,  Bigelow,  C.  J.,  in  Todd  v.  Roicley,  8  All.  51,  58  rto  show  tha  timU  ,„J  / 

character  of  the  plaintiff's  horse,  instanc'^,  were  a<l™itid  f  his  ,av 'nT  «hS  ^'ft 
quently  before  and  after  the  time  of  the  injury,  as  to  indicate  a  viciouf  habit,-  "  T^e 
habit  of  an  anuna  .»  m  it.  nature  a  continuous  fact,  to  be  shown  by  proof  of  »ncces.ive 
arts  of  a  similar  kind.  Evidence  having  been  first  offered  to  show  that  tf^e  i  "r^T^ 
boen  restive  and  unmanageable  previous  to  the  occasion  in  question.  , est  monvTat  he 
subsequently  manifested  a  sin.ilar  disposition  was  con.petent  to  prove  tl.a  hi  Vrev  ou» 
Slme  InClS^^i  "'  ""'""•''  ^"'  ^"«'-"  --^  •-«  -""  o'  »  «-d  •'aura! 


'  Mr.  Barrows  in  14  Amer.  L.  Rev.  368. 

•  1866,  Worth  v.  Gilling,  L.  R.2C.  P.  3{«t. 
tempts  of  a  doj<  to  bite,  to  show  its  fi-rooious 
nature,  admitted) ;  18/3.  Whiteley  v.  China.  61 
Me.  202  (oonduft  of  a  horse  in  similar  placei 
uimiediately  In-fore  and  after  an  acoident.  admit- 
ted to  show  injury  to  his  temper  and  amiabilitv 
to  control);  1864,  Todd  v.  liowley,  8  All,  51 
(see  miotation  mpra);  1878,  Muggi  r.  Cutts, 
123  Mass.  535  (admitting  a  horse's  vicious  con- 
duct); 1897,  Hroderick  v.  Higginson,  169  id. 
48-.>,  48  N.  E.  269  (habit  of  an  animal  may  be 
shown  by  "frecpient  olserration  of  iiarticular 
instances") ;  1885,  Kennon  v.  Gilmer,  6  Wont. 
25,,  265,  5  Pac.  847  (injury  by  a  carrier  using 
horses  alleged  to  be  unsafe ;  evidence  of  the 
horses  shying,  before  and  alter  the  time  in  qneS' 
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«  V  ^""i^'j'l'  '*"•  Chaml»rl,iin  t-.  Enfield, 
",^  "•,^S;,3«O.0"='»  "'■  ''kittishne.ss,  admit: 
ted);  1865,  Wluttier  v.  Franklin,  46  id.  23  26 
(VICIOUS  acts  admitted)  ;  1863,  East  Kingston  v. 
Towie,  43  id.  57,  65  (the  issue  l*i„g  whether 
the  defendants  dog  had  killed  the  plaintilTs 
sheep,  evidence  of  former  sheep-killings  by  the 
doft  was  not  adinitt«l ;  Doe,  J.,  dissenting - 
this  ruling  would  prol«I.ly  not  be  followed  in 
this  iiinsiliction  to-day);  18P8,  Stone  r.  Une- 
worthy.  20  II.  I.  602,  40  Atl.  832  (conduct  of 
the  horse  when  driven  bv  another,  the  dav  be- 
fore admitted  to  show  his  traits) ;  1899,  Stone 
r.  Pendleton,  21  id.  332,43  Atl.  643  (a  horse's 
prior  conduct  dunng  the  satiie  drive,  admitted 
to  show  Its  gentle  disiwsilion) ;  1900,  Hucklev 
V.    Express  Co.,   22  id.  358.48  Atl.  7  (prior 
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Conduct  to  show  Ounetw  la  ban*. 


§§  55-68)  nor  as  affecting  notice  or  belief  (post  SS  246-2  M^h.^K!!    ^    I' 
the  principles  of  substantive  law  it  i™  «/  »1  ^^  ^*^^?^>'  *"»*  ^^^^^^  by 

«„—  I  ^^■'  ^"®  doctrine  of  probative  value  nr  •,/, 

and  vet  n„/?L  T       -^  *'^  '"'■■P'^  '«™«'n8  the  same,  in  one  aspe^ 


instance  of  «  l.orse'.  propensity  to  ran  av.v 

^TW'ti  i!f;  P"*"  "  Win^ch^te™  70  vl' 
418,  41  Atl.  445    sheep-killinR;  defendant's  fvi 

she".'-:  t\  fi^''?^i""'l.r  ''^"  "y  of  Ws'oTn 
sheep,  ami  p  ai.itilTs  evidence  that  sheep-killinff 
dogs  never  k,ll.,l  their  owner'.sheep,  Xittedf 
As  to  the  ranjie  of  time  of  such  ae^  the  trial 
Court,  discretion  shonid  contml,  hartng  remi^ 

tion.    1878,   MaggiD.   fcutUs   128  Masi.    MS 


250 


LJ,  r  1^'  time  Within  which  such  misbe- 
hav,,,r  may  be  proved  must  de,M.nd  lately  npou 
the  discretion  of  the  presiding  ju.lm,") 

oic»«r  .  no<,a  of  ho  propensity,  see  poX.  «  251  : 
for  the  use  of  an  animal's  arts  tfriiow  the 
fngMeningq^ttyofan  external  object,  aee  vo<a, 
S  458.  For  the  use  of  an  animal's  general  dup^ 
«<wn,  aa  evidencing  his  probable  conduct  0^. 
particular  occaaion,  aee  antt,  |  68. 
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chamcter  itself  is  the  mdntue  o"-  of  tTl  ^"^i  ^"^  ^'^^^  ^»'« 
ticular  instances  of  conduct  would  leave  tL!^^-'  "''""""  °^  ''"'  P"' 
to  reputation-evidence  as  th«  «?«  i         !        F"''"'^  P^^^  restricted  solely  i 

cisive  and  inferior  nature  of  reoutatinn^!.-?  '  ,  ^^  generally  inde- 
source  to  serve  as  the  exc W  Te    ^^^^^^^^^^  it.an  unsatisfactory 

not  in  the  former  topics  a  certRin  L"?  7  ,  ^  '  ''**"®  "  ^^^- "»  ^'e^e  ia 
conduct,  i. .  the  loss' of  U  ru,7be  f  tTs^i^  *  u  ""  °'  P""^">"  -'^  »' 
It  may  be  seen,  then  that  t™  J  f  .r^J'*  °°'  *""  '°  '^^  "'''"  «=«««• 
everythin'g  pobts  in  ^^Vp^rft^of  alio  '""^Z'  ""'"■'  «"'P"-- 
instances  of  conduct  to      >ve  chS^  ^ »,  T«  ^''^  "'«  °'  particular 

the  case  a  proposition  ^o  U  J  0^7 VT  sTa:^t"rr d'  '^  '''  ^^^  °' 
view,  enunciated  in  general  and  unequivocal  tlr^s:  <'°""'on-law 

plaintiff):  "ThecouTwlinsUt  ^''  hfrthenSff""'''?*""''/''''  »  ^"""^  '^°"«'"-  '"a 
but  her  character  in  ^„eral.  becaui  U  L'S  bl  f^M™' r '^  L"""""  *"  '"'^*'"-'^ 
an  answer  to  the  particular  facUchareed  forT^.-iV  u  F'  .*°  ^  ^"'^'"^  *»  P^^ 
to  .upport  »  general  character  vet  S I  ^Jt7^\  V^^  "  ""PP"'*'' '»  ^  '<'W 
thing:  In  criminal  prosecution^^f  1^ tnC.ril  I, "  "  •.^*°**"'  ""°"  "^  'h' 
the  particular  thing  to  be  tried  a^Twhen'W'*-^^  ^  "  incidentally  and  is  not 
prepared  with  evidence.    But  ^21  This  wUh  "  t"^'  f ''^  '^  "°'  '"PP"'"!  *»  be 

lap  iMue  to  be  tried ;  suppose  iT Th™  nf  ■  T"  "'""'  ""  "''•■•'«'«'  »  "'«  particu- 
hou«,  without  charging'a^  pa  £:,:na  j  'tl  ""'f  ,^"1'°'  "'"P'"*  »  ^o™™""  Uwdy- 
you  may  give  in  evidence  paC  lar  fit  „nd  thl  ."'""r^"  '?  «'"''"'•'  ^^^  »'»''«  t"^ 
.ame  rule  as  to  keeping  a  coLmo"  .amt^ho  t  ThiY  "t^  "T-  "'-"""^  *'"'""  '"^^ 
he  general  behavior  or  quality  or  circumstance  of  !»  n^'  t,  ■  '"'"■'"^  '"  »"  *=^  ''»"'™ 
m  n»n  comp<„  „.„,i,,  it  i^'the  experie  .TeTflverv  dav  th  T  "• '"  '"""' '  "  ^°'  *"«"'"~. 
uess  in  evidence,  and  notgenerki  only  that  he  Ui^'  ^''"  «•'«  Particular  acU  of  mad- 
is  addicted  to  drinking.  a>^  li.™ le  "o  L  ?„il^  '"'""" '  ""  "^'"^  y°»  "^arge  that  a  man 
his  being  a  drunkard.^b„t  partic  lar  i^sZ.^arai;  '"^T  ".!'  '^"'^"'^  '"  general  to 
the  general  life  or  conve^aL  is  p^It Sue  itTno^^^r^^^^  "  "  "  "'''^"'^''' 

that  she  should  he  prepared  to  take  off  fi»  ^  V.  ,  A  *°  *•"•  P*"""  ^''°  "  charged 
in  collaterally  you  ^hall  t  Zltlfu^tuZT^L^l'  '^H-'""'  '"*  '""'™  "  -"« 
distinction,  and  the  grounds  of  it;  and  ifl  w^  of  1  H T    T  "•  '*™''  *°  "'"  *°  ''«'  "-e 

to  deny."  «  ^"■'  *°  ""*  """  ^^  P^r  must  come  prepared  to  prove  or 

cases  ensuin.     It  represents  a^al  ^X:^^;^^  tZ^ 

.1-0 .'i^:  r^m"  "'""'""  "'  "™""  ""'-'J-'      -"  fjh.'«.ter  is  not  colLtenU,  .nd  "  it  i, 

•  Am»-d:  1787,  Bnller,  Trial,  at  Ni«i  Pri„.      '^P""!?'"  "ithout  particular  facts  to  prove  the 

S»5  ;  1836.  Peopled.  Whila,  TrWend  lis  (bj!         "^    '  °°  '""'P'''  "■e-tioned).      ^         "" 
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•upports,  and  explains  the  various  instancM  in  «i,j»i.        v       -, 
admitted  instances  in  which  such  evidence  is 

instance,  in  which  some  CouS  SZto  30!^?     T?  *"  "*^"  '^"P"^'* 
has  occasionally  in  modem  Jrn.?  T^l    '    ^"  opPosing  tendency 

of  the  doctiSe  i;  «puSSl  -chiTon\t  ''"'  Z'l  *'^  «^""^  ^»^'«*'^^ 
serious  dange™  protScted'^nstt l^d^^tX oTtnt  V^''  ""  ^^« 

whan  oh.r,M,t.r  U  i.Z^H  m^t  .how^o^v'h, "  m  ~' '"  J"^  Commonwealth,  that 
not  by  proof  of  .peciflo  acta.  Thl  nrilwf    ^  ""'J'"™  °^  ff<"'eral  reputation,  and 

of  toue.  would  bTrai^ed  i?;pe<^i*,  JLu  ^  J  ""?"  ^"^  t^»  rule  U  that  a  multiplicity 
might  be  necewary  tTgo  iuKe  d™*"*  ^  .TJ"  "'*'"'"'•  «"•'«•  »>«  »hown.  It 
determined  whuTu  naUri  wa.  a„d  whTt^r:  T  u'l^  *"''•  ""'  '*''"'  "  «""<«  ^ 
ln,po„ible  for  the  opposing  Irtv  to  ^me  n~  ^°f^  ^  ''''""'  *°  ''•  ^'  """'J  be 
regard  to  which  he  hkTno  „S  Ind Teaf  T'^"'!  '°  m^t  evidence  upon  matters  in 
.nd  false  testimony  to  which  no  a^^^rcSSb^^tr.''"''''  *"  """  "'  '^'"^  ^^^ 

c?ir;r4rs;rt"hed' f?*"*Tr*°^*''«««"-^™^«-  ^^ 

Tsid^ S  a  StTtanc"'^  r'^  -isfacto.,^  3e  of'd^r„rto- 

applicationVfThi^:rio„rro:s?n^^^^^^^^^^  T"^'""^  ^'^^ 

bearing  always  in  mind  ihZTfiT  !  t^e  problem  for  that  instance; 

respecrively  ffr  ^^3  oVand  forTxcC'  "^Sf"  "  -^"^'^^  "^"'""^ 
a  natural  grouping  according  as  cVara^rLn    ssue TlTbr^^^  "^ 

law  of  the  case.  i.e.  as  involved  in  th«  ^v       /    T    ^^  ^  *^^  substantive 
law.  i.  e.  as  aff^ctinrthe  S«°il^'^^^^^^^  0/ action,  or  (2)  by  the  remedial 

various  instances  are^ptUt^  ^e  {intruTrnmo:  -t   i^  ^""^  ''' 
the  peculiar  substantive  law  of  each  case  if  of   rmTc^e;      i"""  ^'^"P 

jndnrLJtr;;;r^S""^ftT2^T^-'*^ 
r^^;=re:rrd^zhd"^:f^^^ 

issue  is  that  it  involves  not  so  much  the  inw„  ,  !i-      ^'  P«'^"'«»"ty  of  the 
person  char-ed  as  his  habitLl  ,l!^        *  'lisposition  or  trait  of  the 

the  issue  is  tradlnalt  tr  o^i^^^^^^^^  and  thus,  while 

a  course  of  conduct  as  fhrfhi^g  to  be  1^^^^^^^  bf  ^  "'''''''''  '^^•- 

this  course  of  conduct  may  be  aradLSll'sorf    U tt^^^^^^^^ 

-Ltsto,.s^z:sr?.!:r:^r!^s^^ 
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?o,?h!T*  *'^  *f  missibility  of  any  particular  instance.'  hut  will  be  a  matter 
for  the  jury,  under  instructions  of  law  from  the  iu,l™     Thl  Z     »        . 

strict  sense,  as  not  involving  character  (post.  §  376) 

S  204.  Hona.  of  lU-f«m«.    It  has  already  been  seen  {ante  8  7S^  t»,«f 

^9/^  !      ,  ^  offered,  as  showing  its  habitual  use  or  character? 

civu  action  for  the  woman,  the  character  of  the  woman  is  usually 

.,4fi"'.'n;i"JriThe7'o&';,:^r'"'»»'  fiSTT?^."  .dn.ini.tr.tor  b«»„«  „f  p„. 
,  •  1787,  Buller,  Nisi  I'riui  296-  1802  M,  f™"""»l  l"*^"'  of  gambling;  Lig  habito  io 
K.lly,  Evidence,  824  (both  tSJwrite«  .ii.U™  *""'™'*'-.  "<8,  when  la.t  heird  from,  ••  „i° 
the^ner.1  doctrine;  irUrX To^e"    '"l"     miT  """"*"  "^  ""'"•'  '»'""'  ^  J-'X. 

(I)  Acts  of  prostitution  to  ahow  the  uae  of 

.nt.  ?,    ^"-  ?W  (ke^l'ing  a  house  of  ill-lame  ; 
acta  at  any  time  within  the  .tatuton-  wriod 
admitted,  the  offence  being  a  continuinro^'; 
iDrmerconvictioim  rnrain.il<..-..ir.. i__7..    ,. ' 


jecihc  acU  charge.1  ia  neoeaaary);  1808,  R.  v 
Robert.    1  Camp.  399  (indictment  for   "  conl 

cneat    ,      cumulative  instances  are  necesnry  to 


Ala:24r25rr«ti'„Zg„S?or''.'crm'''  f^'"'^- ^^\^«'«^^imV^^U>ToZ. 

barrator,  common  aeUer  of* i".^r  etc  Uim  Ji^^p^Trl"" ''<['*"'"'""°«'^""«- '"'"^""d) I 

Wright  V.  CrawfordsviJIe  142  1  ml  e^K  kio  h  "!«' CaMwH  »•  State,  17  Conn.  467.  473  (re 

N  ir.227(habitofi„Zk:aUo„  :L,b^ebf^  Gonia^f  T^^"  P.™"""™"    18»8    C  « 

cificanta:  18.14  n.„„  ..    m '  A  V;  *  '  „  '  *]*:  "jomau,  65  Mmn.   605.  68  N.    W    ina/;..  .. 


V  ir"  o,  ,,  T."";"^'""".  '»2  imi.  638,  642,  4! 

^ir  .  ?  Vi",'',"<!;' '"'<"''''«"«»-  provable  by  ««. 
cificanta);  1834  Com.  «.  Moore.  2  Dana  Ky.  402 
(common  ffunil.»ri.    c ..  ti__.  ■       ..'    .rr 


(comniou  gambVr       c;r.  HopCJ:  T  J?| 

fc"st'',88?c'^";''*  "•  ^r^'  »«M.  6i(«n' 
uer  at.  1 884,  c.  38,  on  a  charge  of  being  a  "  com- 

TZ  "^''  '"''  """■'  "-an  of  atealiSg  are  not 
wrTodl'.  is"".'  ''"'"«=""lone  before  theftat.itory 
period);  18,i5,  Com.  v.  Whitney,  6  Gray  86 
{common  drunkard;  no  particular  numWr  of 
instances  are  necessary  orsuffi.'ient):  1873,  Com 
r.  McNamee  112  Mass.  285  (in  proving  thi 
defendan  a  "common  drunkarf,"  the  facts  of 
intoxication    five  to  aeven  tim«  within   four 

s'taS  lT,!il'.  ••JJf'?   55  Ala.  ,1  (wher. 


Gonial,  65  Minn.  W^l^  wl'^iosl?:  a» 
H.l"  I  ^iJ  ^'?  '*•■'"  "f  prostitution);  1863, 
res.8, ,  t  the  house,  of  iwrsons  before  convicted 

209'"'.i**"J.'-''"  ',**^'  '^'"J""  "•  State,  ib.  203, 

209.  "particular  facte such  as  the  ha,  bor- 

i'll  ■  ."".^ I'*'*  l«t*>na") ;  1896,  Lanpher  i-. Claik. 
14?  Id.  472  44  N.  E.  182;  (-  such  ar*cific  aita 
^  nnmora  ity  and  impropriety  "  on  tl,e  keeper" 

^?J^"  ^'''L  '"  '""""''  •  «««>n«He  inferlne. 
as  to  the  real  character  of  t  he  place  ") ;  1 903.  I'eo- 
iJe  .-.  Glennon.  175  id.  45.  67  N.  E.  123  («d,„1?. 

Z;i-°?  'r  j""*/*^  °^,'!""  ''''f''"<lH"t  patrolman-, 
neglect  of  duty  in  failing  to  arrest  the  pen,on. 


a  statute-forbad,  ^Wn'^  iTouo  rto"  r™"  7SW2^\T' V'«"^'*'«.»«-  ^«'™ 
'""Of  "known  intemperate  Lbito  ") ;  1852.  l^nLinn  i, '  *"'*  "'  I"-o»"."'"""  to  show  the 
McMaiion   v.    H.rri«,nr  6   N.   Y.    iW*!i     ariVl^  C^"  ^1"*  iV  7 '''"•' = 

263  '  '■ 


l>    i  !l 


<  «»  CONDUCT,  TO  Evmraci!  CHARACTER.  [c.„  „ 

cal  necessity  for  resortinXhi   kinJoTevM  V'"""'  °°'''  '^'  ?"«=''- 

are  perhaps  greater  thaa^^any  o    these Tu^^^^^^^ 

therefore  inadmissible Tndt  S  sUtu^s^"  "''"'*'*'°-    ""^''  ""^  ^ 

[In  those  States]  have  held  thLM- „    j   .      '°      K'  ""'""' '"  <»»"!  »°<J  the  Court. 

Ues.  actual  P^rLn.l'^t JJ;i,*;LL  ^^^^^^  -"»  "••'"».  shiS 

Illicit  connection  may  th.refo;  be  .ho-n  on  ShaS  [hfd  f  "V  "f  "'"  »•="«'• '='°' 
this  statute  was  not  to  punish  illirit^KK-.f-        •  *•>•  •'"'""dant  .  .  .  The  object  of 

who  b^hls  art.  and  persSs  pretiU  o^Si^MUtfir'  *"  *°  """J""  "■"  •^-" 
If,  however,  she  had  alreadv  fall™  rth.,^  •  "t     •  ^  "'  *"  nnrnwried  woman.  .  .  . 


nution  111  tlieae  cast-s,  see  a»te,  {  7tf. 

Bf  .  , .'  '^"'•"  "•  ^^■»t«.  *  la-  389 ;  1865 
State  r.  Carron,  18  id.  372.  375;  1871.  St«"  '' 
Shean,  32  .,|.  88.  «2  (••  k  will  not  do  if  she  «,^' 
•eases  a  n-uutut  nn  (v.-  ,.!...>:... .  _t      ""epos- 


«™es  .  rep^t:rio;^W  ch-aL^rr  m« 


really  so    ,,  ii.'»«,  ouite   ».     niinlon     ih    Qfto 

tT'U  \T<^^'''  "•  °™«''  S5^a  33t^ 


tinp»i™    1  V  '"•  "*''  (There   8  ■  dis- 

'i^^n^f  T"  ,,""?•'  r™""''  virtue  aud 
p»d  repute  for  chaatuy '  as  „a«l  in  our  ata" 
"te,  ...  It  does  not  necessarily  follow  that 
they  are  coexistent");  1896,  Foley  "  State 
89  .d.  1.  35  Atl.  105  ("where  the^liiaUtiv." 
lanOTage  i,  uun.istakal.ly  clear,  it  1.X  d  w 
of  the  Court  to  eiifon,»  in.,  .k...' .._     ,:.    ..Iv 


.  ...   ...  vou  y     conversations,  acts  ami  unnni,.       a „        »"iuii;c  u  m  mat  sense    I :  isrfl 

tions  are  raanifestatious  of  chamcter    a.T^lT     ^V",  "•  ^^^'  ^'  O*"-  St.  642.  645  (the  stit nto 
stitute  the  true  iudex  of  the  ™«.rt''")"*,r6o'     Jft?'^   M    ' "."?  !r^^' "f  good  repuVefo^ha^ 

fn^V-J."""*""'-  1  "'""•  325.  asi^nkinuin-  C  ^J  /  ?.";7"V"""'*"''"'r  "'"■'"''«'•■  ^elch. 

ing  that  there  may  he  nforniation)  •  1892  Sfci?.  K    k         '^  I*"* ''"  '*P">ted  of  her  tmst  error  and 

JjTiliM.  Ill  Mo.  464,  471.  20  8    W'  210 -KIV?^  ^  her  npright  walk  acquired  an  uiimZch.hl. 

Cr«ierj,.P^p|e.lp;,k.Cr'453(^^\!saffoM  Z'^^Th  ^"^  """"{."y'    "•«  '"  P^U  h  ^ 

tern.  "  chaste  "  ^..^H:!,.  .- „_„'!»    ll'aer8rZi5ri5f  (P-i^e^i^^  ' 

tate    26    tt^M   ^    •"'■u.''  '?''''''''  '»'=''  •"'lence  has  been 

'  ^p,,*:'"'""''''* J."  "ther  States")  ;  1885,  SUfS 

».  Patteraon.  88  id.  8&.  96,  100  ("Our  Ltatuto 

rn'J^L'^  IM  »"1!    "  the.oU.ers;  in  State 


Barb.  '808.  on  Vhe  ^nu'KTtbe  I  AX    »'£''""  ''''  ?  P"""«*  »f  »« 
term  "chaste"  may  still  be  .nL„L*i?    l''^  "PPO'it-  view  u  now 

course  ,  but  these  are  now  practically  repudiated 

A    •.,.,,•    '^  '  (specific  acU  of  lewdness." 
^m^ible);  1873,  Love  ,.   Masoner'TsSt 

p.;  Z'-  f,!f  "•  "-y*"'  84  Kan.  63.  69.  8  T^'r^fi'ld  ^  ""«:'"?•  oUiereiTsta'ta 
Pac.  260  (hecau.se  the  statute  affects  ",nv  di^^liU.  *■•  "™v  *°° '*■"'"«»"•  f^- J-. 
fe.n.%!e  of  good  repute ")  ;    1881,    ZiTbriskie  /    <"»»••  "•s""™' "•>■"•—»•'"»   "—       ■■••     •    • 


8M 


-._._,,....„      „,  went  100  far"  ;  Henrv,  C.  J 

oHi'  Mr.'?S^5P""°">=  "88'  State  e.  Wheeled 
M  id.  262. 7  &  #.  108  (preceding  c.«i,pp„v«l): 


fS  190.318] 
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pro-eution  for  .^luction  th.  chJI^te;  S  tb.  Ld?J^H  f      ■?"*'«^    •'«•)••   "I»  .^.y 

but  th.  poM-Mioa  of  ^ct^'  rn^:rrs;r  '"-r  stf  •■  •"  "■•  •*•""»""''• 

•end  •  mmn  to  the  peDitentiaVy  for  h^^h.Jl^  im  •!      '^»"»"""«  "ever  intended  to 

(4)  In  the  first  and  third  cases  precedinj?  does  a  «  rh„,t^  „».       »     .. 
merely  the  physical  condition  of  virginity!  or  dTit  si^ t  ttr     '  r" 
sition  to  be  chaste  ?    If  the  form«r  ti.o        .u-        I  ^  ^  *"*  ™°'^'  ^"P«>- 
be  relevant;  if  the  laJU'inn"'  lewS  ThaTor  wTm  I!'*?""  """^ 
latter  interpretation  is  ge^eraUy  accepted :  **  **  "^'^'""'-     "^^ 

t J!5';h^;Ser±^it:T„nrnt^^h;f^i?h "  ^r^-'L*-  *• '- »'«'  p-*- 

[ObtcenitT  o(  laiiBuace  indJm!^,  „#       J    .       .  '  ^^°  ^"^  ''•''«  '^•n  led  a»tray 
indict,  L  tZ^c^^f  Z!^J:^T^  •"^"'t?  '•"""»'*'^  *''h  «""]  -rve  to 
Ished  for  an  ^i  wit^Tn^^hS^'co^^tbTrdt;'  '"  '"'  '  ''''""'''"'  »  ""'  P- 

of  the  promisee,  whether  existing  aTconcSSSTioretLT''  "^''"'''^' 

A       ^* 


Ktti^J^  i  1'"'  ^''*°"  "■  Stat*.  78  Aim.  627. 
D»l»     ;  held  tfa«t  "  the  aUtute  is  for  the  protec- 

th?«L*'"'  ''''V'i'y  "'  ""'"•"-J  women  „d 
the  eiistence  of  the  virtue  at  the  time  of  the 

Xn^-'-Kf,.'  ""^^'y   ingredient  of   thS 
Offence     ;  but  here  an  amendment  had  eiuivialv 
"  P"I''»«d) ;  18*8.  Hu««y  ,.  State.  86  ?d  I4 
V.'  L^J^*'  "*8.  Hunkers  v.  State,  87  id 
It'  ^Jn  %\l^'''  '«»«•  B-ckenr.  State  111  d! 

nsiS  m  afi.l???''  ^**»'  8""">  "■  State. 
„f  .L.    !?''"*.'•':  8™^  character  since  the  time 

»  ^iu  a'u  ^,*  *•-."=  ^'■*-  1888.  Polk 
.  n.  .  •  •■  '''"''^'"'  »"?"• :  '903.  Walton 
».  State,  -  ,,|.  _   75  8.  W.  1  :  Baw. :  1896 

particular  acta)  ;  Midt. :  1878.  People  r.  Brewer 

nf.i  L  •  i"  (holding,  nevertheleaS,  thattheti 
Tu»j  be  a  ^formation,  and  thus  that  "if  she  haa 

2fi8  8 N  W  M7.  l««rS''  "i  ^"oPP-  *"■*''*•  *"• 
487  MR  !«'  WW  12;  ^™P'«  "•  *!"''«•  « 'J- 
48(,  488,  18  N.  W  828  maintaining  that  there 
miy  be  a  lefonned  chaatity) 


26S 


88  fi'sT^;  1888  Huaaey  r.  State,  86  Ala.  34, 
Pollr  «  s.  ?  '.r?*,'*  <»'*•  "f  '"decency) ;  1888 
of  immorality  or  indecorum") :  1857,  Andre 
S-  ?•»'•.  8  !••  889.  396  (quote,l  .«p™'  jlSe" 
?  a^  "•  ?S"^"'  '*  "•  »"•  376;  18-1  Stati 
wimoderty") ;  1871,  State  r.  HiRdon,  ib.  26!L 
^f  •^%,«'"^<'--  1888.  Peopled.  Kehoe.  m 
Cal.  824,  68  Pk.  911  («.duction  ;  "uneba.'; 
character  n.av  be  ahown  only  by  intercoune. 
not  by  mereiudecencies). 
../  ',*„*»8.  Bracken  r.  State,  111  Ala.  68,  20  So 

,Sf'  D  *"?'  "•  '^'**''-  '02  Ga.  606,  31  S.  E.  92  ■ 
1876,  People  ».  Clark,  33  Mich.  112, 117  Other 
mtercourse  «Tttt  tkt  defendant  h.mulf  may  also 

^f  ™.!2'""'*!;  "!!  '^:'<"-ti<"-  wa-  ui«>n  a  promise 

«^.^^°"?"'''*,'"  "'"'«»'*  d«w*W»in  the 
parent  taetion/nr  tetlitetion,  see  port,  S  2IO 

jn^r4T.b'oi^:a„^'ehr:^^^^^^^^ 
s.riS'7r5;i~,'i,;M''p'-- •^-pp. « 


pi, 
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8  207.    Jwtlfloatloa  of  DafMatton  of  aiunaw      Wi.„-    H-wMona. 

pl«„  "r^Jrclt;ter1^d'^;l^?•.r.Vt[,J„•     IrrV  f'««\  «^-?"  \*"»r".  8  Q-  B.  D.  m 
on  .  |.ro,„i«  of  marriage  ;  evidenc*  „f  an  !^t  nf     .' ^   j  '^[n^'V"*'""  ""«  "'•  I''«intiir  ha.    ob 


2'?"Mth'^^',*,''"lli^"'  1873."ShMb;"n"'Blrri;.' 
27  Mich.  217,  221  (conaidered  here  from  tS 
roint  of  v.«w  both  o  e,cu«  and  of  mitigation)! 
87  J«„.  ™'  "•  ^''^''  "  N«br.  472,  88  N.  W.' 
■../>.,'?*."'."■  "•  Labouchere,  KCoxCr.  41S  42S 

Hvei  h^  1„"S';^«^"''^pr-'"i»^^^^^^ 

iivelihooil  m  1878  by  card-aharping:   e»idenca 

1876  and  1877;  to  ahow  thia  habit  in  eivan 
•car,,  evidence  of  two  inatanoea  „f  caM.£  *' 
r:.,  -.as  received,  and  it  waa  left  to  the  jury  to 
««y  whether  they  would  infer  that  the^pr^ 

?M°/'  ^\''^'S>^'^'^"'^  •>>•  c.nl..han.iK 
Jf«'««'''If.,'!-  Courier  Journal.  »»  gv.'iie 

plamtiff  has  been  m  more  rowa  than  auv  other 
one  man  in  thia  county. "  evidence  ^w'^dmit 
ted  of  •■  many  ,„au„ce.  of  quarreU  and  dUturb- 
jncea  m  which  he  had  taken  part)  •  l»M 
Lanpher  v.  Clark.  149  N.  Y.  472,  «  N  K  ,82 
{a  charge  of  keeping  a  diaorderlv  house 7  "  ai  ch 

t'ETiSrtl':/  i-;'"?!?'"/  an/im;™priety  oS 
the  part  of  the  plaintiff  aa  to  funiUh  a  riaaoiiable 

«f  L^^^^'  ^■'"'"'  "■  Ste^ena.  11  Price  235  (chann 
of  being  a  disreputable  attorney  ;  particular  aS 
excluded  on  the  ground  of  aurprKe  rea~  n 
being  the  aame  a,  under  }  71,  anU,  where  „ 
totion  la  given;  the  Court  ;^ent  even  furtlie? 
and  declined  to  allow  a  truth-juatifi<;i,irof  i 
Keneral  charge  to  be  aupported  by  general  evi- 
denceof  Ijad  ch«r.^..,  ;».  „„i:...l  T^'  .     .*" 


■3 —  -•■ "iKc  lo  ue  aupported  by  eeneral  evi. 

.Il""*  ?« '".'^  "^^"^^^T,  ita  policy  U^g  t"  foi^e 

cihc  acu  of  the  nature  charge.1 ;   these  acta  if     iiTpn'^.TiT  ""/  ""•"'"  i"^  '"ownR  that  yoii  h.ive 
ti.ua  pleaded,  could  he  r^  tTpriv.  Z  IZ^    ^l^^^^f^l^^rC^^-^Tv'k^^ 


oh- 
:;_ — LTT"".""'"  "•  """er  a  mreat  of  publish. 

h^f  ^'^•'''  '•"''■ .""'  ''"1  •yt-matically  aC 
hu  position  a.,  a  dramatic  critic  and  a  jourS 
for  the  purpoM  of  extorting  money  •  the  ,  «es. 
t^n  was  ask.,1  the  plaintiff  Shether^  e  had  Q 
hia  iKwition  aa  cntin  of  the  Daily  Telegrai.hto 
injure  or  annoy  an  actor ;  Cave,  J.  :  ••  Mr.  Wi  1m 
.upported  the  question  on  the  ground  that  it  wal 
materiM  to  the  juatiBcation.  as  showing  that  7hJ 
paintiff  had  .bu«d  hi.  position  aa*rit"  fo? 
other  purnoae.  than  that  of  extorting  moueyl 
rtx  for  the  purp<«e  of  grossly  .busing  .  Zn 
whom  he  personally  dialSted.  Lord  Coler^ 
t«Vrf"i     •"'I!.''  "Bl^'y-th"  the  que  tiS 

fW  Kt  ?.*"""'  "«'»"i''f  of  tU  lilil  being 
that  the  witne«i  abused  l,?a  ,«.ition  aa  a  critif 
for  the  purpose  of  extorting  money.  Mr.  Willei 
now  contend,  that  it  waa  .1»,  admiwible  a.  ev? 
dence  tending  to  show  the  plaintiff-,  genernl  W 
character  I  amof opinio,,' that ..  .f,eviden« 
of  particular  facU  tending  to  show  the  plaint  r. 
disposition  it  is  the«,fore  inadmissible'-  tsMf 
Swan  V.  Thompson,  124  Cal.  193,  66  pic.  878 
(chaw  of  being  a  drunkartl;  a^cific  a^U  of 
drunkenne«   "not  included 'within  the  line, 

clSed  .?899  ][r!^'  •'■'^  "'  justification,"  ex' 
287   SON    W  »j5^''-.B»<"»Kart-  r,  121  Mich. 

I     .u  •  <■  ,;  '*'.  ('PW'fic  acta  exclude.1). 

In  the  following  instances  there  were  such 
3^^"  „'„"?.'?■'"="  pl'-ade.l:  1868,  TalmudgeV 
&ker,  22  Wis.  685  (Cole.  J. :  "The  i  aintiff  in 
effect  says,  *  Y°"  »>"«  d"'"""!  my  charactorby 

.&'!?  ""v.  «"'™"y  *'"'  »  P^Pe-sity  to 
«teal  [the  charge  was,  "  He  U  in  the  habit  of 

replies,  I  have  so  charged,  and  I  proiKwe  to 
make  good  my  worda  by  showing  that  yo'^^,,!" 
been  guitv  of  various  l.r,..„i„.    "_.:../,'" 


if  loo^aisj 
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ings.  No  Court  Im  yett  hlveTurnish"?"'"  "  ^'""  "  *=""'^«  '•^''-'■ 
ditticulty.  It  is  after  all  chi«flvT  Tf  ^^.^  "atisfantory  solution  of  this 
toprov/abad    ato  ct™!^^^^^^^^^^^  .I-bt  that. 

PH.  would  Obviate  the?„!;l:pt«^^^^^^^^^^^  »'"-«''- 

peLT^frr.^crai^'tn^^^^ 

h.m  liable  for  injury  to  alellowImnW     »k     *"  '"  ""  ""P'"^"  ""»>'  '""ke 

sity  for  eviden  J7p„tk=SalTf  ^    •  '^"'^  ''  ""'  "^''"y'  '^'  "«'»<■'  ne'^'^"- 

UoL  personal  opinKr^ewtZ  •""""  '"  '"'^">'  J-'^^-- 

Moreover.thepoLbler^n^'^oTtL  eviZee;;\::,rrf  ^'"!'  ^  ''''' 
argun.ent  of  unfair  surprise  as  well  as   h„f  ^f    ^T     '    '"^  «"'?'">«''='«  the 

Finally,  there  n.ay  be^  hmit"ti!f from  t.    l;!  of%T^"""  ^'■""'  §  '^>- 
of  mere  negligence  does  not  in  il^if  .T  ^        ^  r«levnncy.  since  an  act 

of  any  sort'nSessarlrsJow  ^  1  ck  of  Z'"'""'^''""' """ ''"  "  ""«'"  ■"=* 
reasonshaveledsoJci^^'titrlTidtrrof"^^^^^  ''''''''^-    ^'>- 

that  he  might  not  ordiL^y^  a  ^re?'?  'J^'l'*^  e^-"'/""'  *'  ^r  ""  ".e....  follow.  .  .  ^ 
.«ch.  The  investigation  of'ol' bL  i:^,'.:u  of Sd™^^^^^^^  P^peHy  c.p.oyed  .. 
part  would  Decewarily  have  a  tendency  to^nft..  7 '"«««V"^'"'""''"  °"  '•*«  ioreman'i 
tr«t  it  infinitely  if  thow  inquiri^i  wL  oTrefTv  ^'J""  "".  f"*'"™'  '"'»'""•»•  'o  P'»- 
Court  or  jury  from  the  true  W"  ""^  ""^•'  ""^  *<>  "'»'<'•<»  '"d  distract  a 

4'Si^mr4';Tw?or^h^s;:\*'"°^^^^^^^    ^  -«'« -' 

thing.     Falicate'd  t!So"ytTld  b^^exCe"? no^2 """^"^ ^'^^'f^ «-^- 
time  were  allowed.     Proof  by  reoutaHnnT-  ,  '""'^  '*^"^'^''  ""^ 

enforce.    There  is  a  da^^^r^of'^gr  rt^  tSfngTl^e^.  ^ 

in^?ndSn::i;ev^rSteLt«^^^^^^  «^  «  ^"^=  "^He  p,ead- 

wbich  involve.,  first,  hi,  sk  II ;  ^d^3  hi.  at^nH  '  '^"'Pf'""'y  ■«  »  «"  i""I^tor. 
in  either  of  the*  qualities,  he  ^uld  nTbL  .aid  '"f  "'"'•"'«'•  *°  ''"'y-  "  »••  wa,  lacking 
dutie.  r^uired  of  him.  It  iH  mttr  of  com^n^  v"""^!^"'  V'''"'''"  ''"'  '"'P^'^"* 
nature  .attentive  or  thonghtW  a„d  «  TT^^  ^J>osyMge  that  «„ne  person,  are  by 
forroar..e  of  important  dutifsSoutan^infi^"  I^i'  ^"''•"^"^  '^'^gi^t  the  per- 

only  be  evidenrd  by  the  ouJa  d  aeUnf  »^  °  ""  *°  *'''  '^'^'"  '"""'»'  q"">lity  c^n 
existence  i.  in  issue.Udenc^  of  .uch  .1  1,  adn^r^M  '  ""u' :"""'  '"'  ^'"'«"<'«  -  '— 

-frequ^tfi^ures.^-K-^Sr^-;-^^^ 

&^|/iSS;S;Si  c^ss^?7--.eaa..ths„. 

vou  I.— 17  jj,  -      aefonoMt  u  defamation,  set  p(,a,  }  400. 
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twhllnf  to  proT*  thb  imoUI  «ondUion.  and  m  m*  bo  rMxm  .h,  .n.K  «-.i   i 

Mioy  eonld  opoD  Um  Imm  of  tMUmentMy  or  eontnetui  capwrfty."  ' 

The  latter  view  «eeme  on  the  whole  the  better.    The  direct  mlinm  an 
comp.«t.vely  few;  .nd  the  .tete  of  the  law  i.  complicated  by  tre  fre^„e^ 

L^oSIm  "T  'V'°  ''^"  "^"^'^  '»""'•'"»  •■  <»)  ^"^h".  when  ch"S 
u  offerable  mrf«,a«//y  to  prove  the  negligent  net  of  a  defendant  or  a  pI«S  or 

act.  {anU,  {  199) ;  the  evidence  here  is  of  a  narrower  scope,  but  is  offerable 
upon  more  numerous  issues,  than  in  the  above  case;  (2)  Whether  nardcuk^ 
.cts  of  an  employee  may  be  used  to  show  knou^edg^  of  hrincompEtency  t 
A«  m^/.,.  Cr;^  §  250).  In  the  former  case  SevidenceTrdSb  J 
in  most  »r«d.ct.ons;  .n  the  latter,  it  is  admissible  in  most  jurisdTcUon 
wh^m  the  present  case  it  is  admitted  in  the  majority  of  courts.'  ' 

Where  the  unsM/ulnes,  oUphi/eician.  or  other  professional  person  bound 

law^rtodTrmTh '?;J  "''"•"  "  '""^  "  ^^^  «'  the'^.ubstantive 
aw,  It  would  seem  that  the  same  considerations  apply,  and  that  specific 
instonces,  if  sufficiently  marked,  should  be  receivable*  ^ 

5  209.  lUtl„tloa  Of  o«a......  (1)  c.^ttoa.     It  has  already  been  seen 

that  exceptions  and  conditions  apart,  the  reputed  character  of  a^pEff  b 
an  action  of  defamation  is  generally  admissible  in  mitigation  of  dama-^s  is 
involving  the  amount  of  his  harm  suffered  (ante.  §§  70-73)  So  loncw  ntS 
of  c  arecter  is  made  by  reputation  only,  the  trj Lture  ii  tbt  2i"  C 
not  caU  for  more  accurate  analysis ;  because,  whether  the  reputation  is  iS 


S<9,  292.  80  Pac  529  <■•  Previo.i,  n«gli^nt  mU^" 

«T,'^.'*"-'f,P°'  ^•'-  3  Pen""*!"  423,  58  AtL 
332  («dnii!wihlf);  tU. ,  1899,  Con«>lidaW  Co.1 
(-0.  »,  8«niKer,  179  III.  870,  63  N.  E.  783 
(niine..>nmnw'«  competency;  hi.  prior  conduct 
admitUjl  to  .how  Im  "fitne«,  or  nnStn™."); 
1903   Metropolitan  W.  8.  E.  R  Co.  ..  Fortin 

.7  'f  .-•  ?f  ^.  ^  »"  (motorman  of  .n 
elevated  r«iPMd:  ''that  he  had  mn  paat 
s.Ktial.,  had  jerkH  the  train  he  wa,  pnllinft  and 
had  been  laid  off  and  rei.rimand«l '^  on  firmer 
o^a.ion,  admitted):  AM.,  1893,  Baltimore  v. 
Mar  77  Md.  693,  698,  27  A.l.  85  (two  or  thnw 
ncc^nu   to   the  employee'a  elevator-cag.  the 

II'  \  ,  28  (admiMible  iometimea  j  here, 
the  »cts  of  a  car-inspector,  to  show  incomne 
tency,  iggj,  Hatt  v.  I^ay,  144  id.  186,  10  N  E. 
807  (»peci(ic  acta  of  neKliRence  excluded  ;  see 

160  Id.  203.  206.  35  N.  E.  779  (fnadmhi"ble 


ssa 


SLZ'"*,.?'^  •';.N"y>!    "H   Connors   r. 

77  V  •  w*'.',;,"?;™''  "•  ^-  C°-  '*  Minn.  480. 
II  n.  W.  303  (former  conduct  admitted  to 
•how  incompetency) ;  If.  J. :  1897.  State  ». 
f'f *•/!  ±,  J-  «7.  88  Atl.  989  (incompe: 
tency  to  prodnce  mod  material,  set  up  as  Se- 
ftnce  to  an  action  for  discharRing  an  employee  ; 
»co.l  similar  work  by  the  plaintiff  in  inothe; 
factonr.  admitted,  citing  Baulec  v.  E.  Co.,  N  Y 

W.  y.  784,  77  Hun  612,  49  N.  E.  1106  (specific 
acts,  receivable  to  show  incompetency);   J898 

T~  ''•,?i.^il  '"  '<••  21S.  «  N.  E.  674  («.me) 
T«t.:  1888,  Houston  *  T.  C.  R.  Co.  r.  Patton, 
-Tex.  -,  9  8.  W.  178  (.epeated  act»  of 
carelessness  by  employee,  admitted)  ;  1895. 
CnnninRham  u.  R.  6o.,  88  id.  684  (see  qnotal 
tion,  nipra) ;  1898,  Galveston  H.  &  8.  A  R 
Co.  p  Davu,  92  id.  872,  48  S.  W.  670  (.in^ 
exclndS)"'^**  "  "°°'''''*<"'''  incompetence, 
I  221*^""'""'  ""*  "*•"""»  »"'••  *»  «7,  87,  p<M, 
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That  the  wpuution  it  the  ultiin.te  fact  seems  clear     The  h„r™  #  ,    u-  v 
compensation    s  uked  is  the  In.,  of    ~.i.i      i    ■  "  ""  '*"  **»'"*» 

diminished  reputatiorof  the  i.rfl  "tL     "'"J!""''  "  '"'''^^^  '»  »»>« 
•hows  the  extent  of  hi.  WT„.K  '""''"'""  "'  »''•»  «P"tntion 

they  have  nol^ftti^' 'Zr.^:^^T:JlTZ^^^  "''  of  misconduct,  if 
they  have  affected  it  the  «.n3Sn  .?        V    ^"""«  ""  **""  '"'"«;  «"d  *' 

.^«cd  that  the  iSjiv  j.r«g:,vta:i;";r  th """  5'"-  .^'  ""■«"»'« 

the  mental  suffering/and  that7w„on  »..  hv  „7  """J'""^ '"  ""^  ''^^"""K"' 
a.  deeply  a.  an  innLnt  iT^on  f^m  a  fffillTofTj"'  ""'^,  ""*  ""''•" 
argument,  however,  has  never  Seen  Trf!«„l!^  T.°  '*'"  "»»<^""<luct  Thi- 
injuT  to  feelings  ^hiJl  the  laro^  ttnZ'      '^  "  '^""'''  '^°  '"'='  ^''"^ «»'« 

by  these  considerations  of  auxiC  poH  y   It  .f  1'''"^      ""  "'=^"'^«'* 


I  JOf  CONDUCT,  TO  EVIDENCE  CHAftACTER.  [Cap.  IX 

wnivemlljr  regudtd  u  improp«r.    The  following  pMMget  illiutnU  tb«  v«ri- 
oui  rations  that  h«ve  bMn  judiciallj  advanced : 

throw  on  him  th.  dl«cul.y  of  thowing  .n  uniform  proprirty  of  eoadoot  Jurlng  ,11  |,l, 

i  .t  iL  .1  '  •""'T'"^,  '"'•  y°"  "»»W  ••»  wltn«.«^  upon  th.  pl«  of  not  g,H\iy,  t^ 
contrnaicl  th.f.n.r.1  introductory  word,  (of  tb«  d«.l»r.tion  ».  to  th.  pl,i»tir.  g™d 
ch.r«:Ur]wh.t  would  b.  th.  oon«K,u.oo.T  W.  .hould  h.T.  eouu-l  I.Uln»  up',^ 
JV  n«,  rh«  p  .intiff  hM .lleg«l/  „  In  th.  pr«i.nt  decUretlon.  •  th.t  b.  I.  .good  ZZt 
Ju.  .  «,d  faithful  .ubHt  of  .b.  r..lm.  I  prop,^  to  ell  twenty  witn^.  .T^;!:: "S 
b.  i.  .n  lDimor.l,  diMolut«  m.n  j  tw.nty  mor.  to  pro»,  th.t  b.  bw  comm>tt«l  .et.  of  di.- 

b«.n  guilty  of  edition  tr«»on.bl.  pr.ctlo«^  .nd  .r.n  high  tr«Mon.'  Did  .ny  on.  .v.r 
h«r  .u.h  .tuir  M  thi.?  U  n.l«ht  do  in  .  faro,  upon  th.  .teg.  m..nt  to  ..ciU  l.ightlr 
bu»  it  iur.ly  eannot  he  tolerated  in  •  court  of  Juttio.  "  »ugnwr, 

SinU  r„7!°^H'">1  """"""'^'«'"  »«"•«•'«  t°  ••""»  th.  dl.po,ition  of  th.  pUintiff.  h^th 
principl.  and  authority  Mem  «,ually  against  iu  admiuion.  At  tb.  raoat  it  tend,  to  orov. 
not    hat  th.  plaintiff  ha.  not.  but  th-t  he  ought  not  to  hav..  a  good  r.putatS;  a.TIo 

1  !tfl  T  ^^"^^^  of  .howiog  an  uniform  propriety  of  conduct  during  hi.  wbol.  life 
It  would  giv.  riM  to  Interminable  i-uw  which  would  h.T.  but  a  rery  remote  bearing 
on  the  quej|t>on  in  di.pute.  wbi.h  i.  to  what  extent  the  reputation  which  b.  actuX  p^ 
MUM  ha.  been  damaged  by  the  defamatory  matter  complained  of  "  '^ 

1838.  Earle,J  in  Ran,Ml  r.  Holunbak,,  3  HiU  8.  C.  177:  "  The  defendant  may  lu^ 
tify  and  pror.  th.  plaint.ff  guilty  of  the  crime  imputed  to  him  If  be  be  afraid  tSard 
that  cour«.  he  may  under  the  general  Imu.  (a.  from  a  m«.k.d  battary).  prove,  in  mU^ 
gat.on  of  damage.,  fact,  and  circum.t«.oe.  going  to  .how  a  ground^of  .„,pcion  a  i 
bel  of.  He  may  prove  that  th.  plaintiff  wai  generally  reported  and  .u.p«=ted  to  be  Sx, 
ofthe  cr.m.  "nputed  to  him  And  b.  may  pror.  that  tb.  plaintiff  i.  a'per.,™  of  ge^^S 
S  litTTL'i  "'"•°"«^^^«  "fy  »<"  hav.  committed  that  particular  crim..  y.f  be  U 
not  entitled  to  damagM.  This,  in  all  oonKienc.  ought  to  .ati-fy  th.  mont  voraci,.u« 
appeft.  for  defamation.    To  allow  the  defendant,  in  m  action  for  wo^  imputinrone 

Siff'hJ":  '"".rT'  '""t'"''°''  ""P'y  •»•"'-"«  .|».king.to  provrtS  t  e 
plam  Iff  h^  been  guilty  of  any  other  crime,  even  of  th.  .am.  nature"  would  be  to  deliver 
the  plamfff  bound  hand  and  foot  to  hi.  «lv.r«,y.  It  would  render  nug.,tory  all  tl  . 
form,  of  pr«ti«,  and  pleading  which  experience  ha.  found  nece,wry  for  the  iTveitici! 

to  llgSt  "."•*'  i»d«trio«.  malice  of  hi.  adversary  might  be  prepared  to  dr^g 


»  Coinpnre  with  the  fnllowinu  <»«»•  the  A\». 
tiiii.iioiis  of  thoM  rited  uiUe,  |  73  ;  Bng. :  17l« 

I  r'Vlf.-.J'.**,""*  ^'"-  '*'"■••  "Evident." 
I,  ft,  1(5  ("The  baron  wniild  not  allow  .  .  .  any 
)>;irtieuliir  cr«,lit  to  iw  given  ofthe  pUintiff,  but 
1  the  .lefen.lnnt  had  a  mind  to  examine  to 
this,  the  qneition  mu«t  be  general ") ;  1701 
Smitliiea  r.    Harrison,  ib.    15,   .mW«  (same)  "j 

Ir  ','  m""""^!  ^'''  Pri"*.*.  «»iW«(«>me|;  1797. 
Kni.1«||  v.  VaWtT,  Pealte  Add.  Cas.  139  (aUnder 
enar^in!?  the  obtaining  money  for  proi^uHng  imr- 
rt.ins  i  eeneral  iaaue;  to  mitigate  tlie  daniaffei. 
Lord  KenyoD,  0.  J.,  received  evidence  of  fact. 


?flO 


pointing  towards  the  pUintiff  having  done  audi 
thniM) ;  182S,  Jonet  r.  Stevens,  11  I'rice  238 
(excluded  ;  aee  qnoution  nipra) ;  183fl,  Mooro 
».  Oastler,  2  Starlt.  Ev.  841.  note  «,  LonI  |),.n. 
man,  C.  J.,  and  Parl(e,  B.  (exi,l»de.|)  ;  1S59. 
Braceginile  v.  Bailey.  1  F.  *  F.  638,  Hvles  and 

TOO  n  T,  *""'"•' '  ****•  *•*■""  "■  Simpson, 
Ij.  R.  8  Q.  B.  D.  491  (same;  see  quotation  «/iiiy/): 
Conn  :  1/92,  Seymour  t-.  Mernlls  1  Root  459 
(excludeii,  "  except  thoae  charged  by  the  «oriN," 
I.  e.  under  a  justification) ;  Del. :  1838,  Wai.les 
ro.?"!l""V  *  Harringt.  446  (excluded) ;  111.  .■ 
1858,  iibeahaii  v.  CoUiu,  80  IlL  828  (excluded) ; 
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I  210.   SuMt  (2)  rMkWa  Aettoa  (or  ••AmUob  oI  D««cktw.    The  htlicr'i 
cl«m.«..n.tth.«d«c,  of  hi.  daughtor  U  \^i  rrim!ri7on  the  K      o 
her^nrice. ,  but  h.  i.  .Uowcd  to  include  .I.o  in  the  it«m.  of  hi,  hi.  f.^ 
which  coiupen«tion  mojr  be  claimed  (a)  the  i.up«i,u.ent  of  the  family  honor 
or  K.putat.o„.  .nd  (I)  the  menUl  .ufT.ring  experienced  by  him  in  theM  ^ 

»  d.UKh  e^.  ch«tity.  Thu.  whatever  .IT*.U  eith.r  «f  theM.  two  ele^Tnu 
M  material  to  the  iwue.  ,o  far  a.  the  eatimation  „f  damage,  i.  coucen ."a 
FK.m  thepomtof  view  of  (a)  the  daughfr'.  prior  rcpuUtion  a.  i  vXng 

\  t?^  ^  '«P»V'»'"n.  »  material  (anU,  §  75).     From  the  point  of  view  "1 

on  of  l^f  r  '""  T"'  •''"^  •^'-'"=^''  "  •«'-ti„g'the  prior  condi' 
tion  of  hi.  fechng..  i.  al.o  material  (anU.  §  75).  Now  particular  act.  of 
uncha.tity  of  the  daughter  are  not  relevant  to  .how  her  reputation  but  tLy 
are  relevant  to  .how  l».r  actual  character.'  For  the  latter  purpose  tl"en  Jo 
only  que.t.on»  whether,  from  the  point  of  view  of  the  argS^unt,  of'.ur. 
pn.e  and  confua.on  of  i..ue.  (anU.  §  194).  .uch  evidence  .hould  be  excluded 
It  1.  generally  conceded  that  the.e  reaaon.  do  not  .land  in  the  way ;  and  this 
conclu.ion.eem.  just  Particular  act,  of  uncha.tity  by  the  dauahterlll 
therefore  admissible."    That  the  father^,  reputaUon.L  affecUng  hf.  los.Tf 

8  Met  .78  (exd..,l...l,  on  t^Iro  md  crt  Vur"      .i.W.    'u'l  ""  '.ll""  "'  '^  '  """''  *"  »  """"^ouf 

»"*•"  ^  "o^- " : '  ol^ir-nn'  ^  E^'jinf^^s'te'v,.::;;:;  ■  ly;^-^  u 

c«rned  tliroii({h  the  itrwt.and  at  tli«  ii,.hate  had 


Prti^)  ;  1863,  (  liii|,iiian  v.  Ordwnv,  S  All.  &U5 
J«.amliHl) ;  186.1.  l'.,rkhun.t  v.  Kitohiim,  «  id. 
4118  (aaiiiv)  ;  Igil,  MiUugliUn  v.  Cowley,  131 
Jt*^.  ,',!?  y-^»Tga  of  iuunl»r  and  adultery  j 
the  |.I«liitiir»  former  pl.a  of  Ruilty  to  an  iudiit- 
nieiit  for  clieatiiiR,  excluded);  189S,  Miller  v 

Afiek.:  1877,  Proctorr.  HoughUling,  87  Mich. 
«.   U   (exeliid«l)  J    X.  JlJ  1833.    Umo.  » 
Br.ell   6  N.  H.  413  (charge  of  ateallnK  and  bel 
liiK    'thievuh";    that  the  plaiutilT  harlKirad 
tliierea.  excluded) ;  .V.  K.  .•  lS08,  Foot  v.  Tn.cy. 
1  Johna.  48  (excluded);  1827,  Root  v.  Kini 
7  Cow.  835  (name) ;  1829.  King  v.  Knot,  4  Wend. 
160,  temih{wue) ;  A'.  C. :  1802.  Vick  v.  Whit- 
fiWd,   S    H«yw.  222   (excluded)  ;    Ok. :    1831. 
?.".«"  J.  OrwnHeM,    6  Oh.    S28   (excluded) 
18)8.     Fuiher  v.    Puttenon,    14    i.l.    418,    426 
fc'""'  L  f*  ••    "35,    Henry    v.    Norwood,    4 
W«lt»  847.   349  (excluded  on   the  ground  of 
.iiipriw);  /J  /  .  1896,  Fulwell  «.  JoSmal  Co., 
19  h.  I.  651,  87  Atl.  e(exclude.l) ;  S.  C. :  1820 
Sawyer  V.  Kifert.  3  Nott  &  M.  611.  615  (ex- 
c.jd^l,  (piahfyinR  Buford  v.  MXuny,  1  Nott  * 
J  ir,f  i  "J.'' '    "'«•   '^'"•""   »•  Holaenbake, 
v'     ^  ^.}'J  <""*) !    '*'"•  ••  "71.  Wilaon 
l'ir.n  ""»*"•  '^^  ^i*  "*•  "OS.  610  (excluded) ; 
18a0,  Mnitxe  v.  Tnteur,  77  id.   238,   243.  48 
>.  W.  123  (destruction  of  credit  alU-ffed  ;   the 
iiumlwr  of  the  pluintiira  creditors,  excHidcd). 

The  same  rule  should  apply  in  malieioia  pro*. 
««<««,:  1891,  Wolf  V.  Pernman.  82  Tex.  112. 
120,  17  a  W.  772  (exclud«i).    DistinguiJi  the 


SHtl 


argiietl   in  favor  of  the  plck|>o>'ket ;  ManiJleld. 

..  ■  t  '■  '  ""*"  '»  '"  "'•  ''»''''  of  lihelling 
olher\  he  compUins  with  a  rery  lad  urace  of 
being  libelled  him«elf.  .  .  .  But  I  canimt  sar 
that  ha  loars  his  right  to  malntnin  an  action  "  • 
though  damagaa  might  thereby  Iw  niitigattd) 

j.Nicholwn,  C  J.:  "The  injury  complained  of 
hy  tha  plaintiir  was  the  low  of  «  »irtuoui 
aaoghter  and  of  her  eom|«nionskip  and  cxampla 
to  the  other  children  and  the  wound  to  th* 
feelings  of  the  parent  prwluced  hy  this  injury  ; 
the  rejected  proof,  however,  would  show  that 
plaintiff  was  under  a  delusion  as  to  the  viitue  of 
his  daughter,  that  alie  had  already  surrendered 
her  chastity  before  slie  yielded  to  the  emhrace  of 
the  defendant "). 

.J  ^"'■•'  "°®'  B"""*'"!  •■  Masaey,  1  Camp. 
460  (having  a  chil.l  hy  another  man);  1814. 
Do.ldi!.N  orris.  3  i,I.  619  (immodest  conduct 
with  defendant);  1823,  Bate  r.  Hill,  1  C.  *  P. 
100  (aame.  and  improper  coiniiany  of  other-)' 

1837,  Andrews  jAskey,  8  id.  V,  tin.lal.  C.  J. 

1838,  Verry  r.  Watkins.  7  C.  k  P.  308,  Al.ler- 
son.  B.  (pa)ticular  luU  of  nmhasfitv  hy  tM 
daugliter  with  third  iwrsoni.);  1840,  tart*merr. 
Wall,  11  A.  *  E.  803  ;  that  the  daughter  "  went 
almut  in  a  light  manner  "  s|*uking  of  the  father 
of  her  chiM);  1850,  Thom|>«on  t-.  Nye,  18  Q  B 
175;  Ala.:  18.10,  Drish  r.  Davenport,  2  Stow' 
268,  270,  ttmbU;  Vtl. :  1861,  Robmsou  v.  Burl 
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S  ^"-  "•»•=  (3)  Hu.b«,d'.  or  Wlf.'.  Action  for  Cri».  Con.  or  AUen.- 
tioa  of  Affaouoa..  In  the  huaand's  action  for  criminal  conversatL  orT^ 
ahenatioa  of  affections,  the  actual  character  both  of  L  wTS^TLim 
sel  are  matenal  to  the  issue  (.nU.  §  75>  For  the  sa.ne  ,^1"  th  refoTe" 
as  m  tae  foregomg  topic,  her  character  may  be  evidenced  by  particular  acti 
o.^ unchaste  conduct-  and  his  character  may  be  evidenced' in  the  sanl^ 

In  the  «n7e',  action  for  aUenation  of  affections,  the  same  considerations 
would  apply ;  a  but  not  in  her  action  for  loss  of  pecuniary  support.^ 

§  ^1^-  8-»- :  (4)  lnd«,.nt  A«.nlt.  In  a  civil  action  for  assault  where 
the  assault  IS  claimed  to  have  been  made  for  indecent  purposes  the  ^tu" 

to  he?  feZ    "  °J  '  r  "T  "  "^^""'  ■"  ''«"««^'"«  ^'-  "^"t  of  the  Z  k 
to  her  feelings  and  thus  the  proper  damages  to  be  given  (ante.  §  75).    The 

tobe.Iiown  by  "anjr  facto  showing  him  to  I« 
of  dis«,lut«  habits,'' or  "hi»  general  habits  of 
aswx'iation  with  improper  persons,"  or  "deilKra- 
»°u.  '='""'e'«tion8  ").  Con/jti .•  1858.  Kred 
».  Wiliains,  5  Sneed  680,  682  (excluded- 
Tenerealdisem.);  1858.  Thomn«>„  r  lleudcn 
■ug  1  Hjad  287.  298  (pxcludej;  adulterv). 

miscouduet  before  marriage,  etc.,  admissible  to 
•how  no  loss  of  affection  and    thus  miti-ile 
damages);  1797.  EU.m  v.  Faucett.  2  Esp.MS 
(subseouent  misconduct  of  a  seduced  wile  i,„t 
•.Imissible  in   mitigation    of    damages);    1850. 
Thompson  r.   Nye     16  Q.    B.    175.*lir  Erie 
Coleridge,  and  Wiglitman.  JJ.  (admitted);  1820 
Torre  v.  Sammers,  2  Nott  &  M.  269,  271  (both 
before  and  after  leaving  the  husband  ;    hen- 
admitting  intercourse  with  other  men  than  the 
deiendant). 

the  husUnds  formerly  suffering  his  wile's 
Jdnltery  with  other,  was  allowed  tJbe  an  excus* 
for  the  defendant, —a  doctrine  probably  un- 
sound i  but  the  admissibility  of  such  conduct  in 
imtigatioii  would  not  have  been  doubted):  1801 
Wyndliam  v.  Wycombe.  4  Esp.  18  (the  husl 
bands  open  and  notorious  infidelity,  admitted 

than  the  use  of  such  facto  m  mitigation);  1802. 
Bromley  ».  Wallace,  ih.   237  (similar  tocts  n\. 
t  M      '"  ""'Won  h>'t  not  in  excuse);  1811 
Fall  ».  Overseers,   8   Mumf.   49.1,    606.   #on»/i 
(wifcs  ndultery,  a.innstible.  i«r  Roane.  J  ) 

,,o/T-'  ^^'"'[''-  ^""'^'  92  MJ.  138,  48  Atl. 
132  (wife  s  unchaste  conduct  before  separation 
a.lmitted  to  nutig.ite  daniagea  in  her  action  lor 
loss  or  husband  8  society). 

*  1901,  Kolb  V.  R.  Co..  23  R.  I.  72,  49  All 
392  (wijloWs  action  for  husband's  death  ;  that 
plaintiff  \mn  an  illegitimate  child  since  hU 
death,  not  admitted  in  mitigation  of  damages) 


ni'ASlT^^-.  ^'"'w''',  C'TP™!*'  conduct); 
7  1  ,.}'  ^ '"'''  "•  Murtland.  71  111.  250.  264 
(a.'to  of  immorality  or  indecorum";  but  only 
before  the  seduction,  apparently  because  the 
fathers  loss  then  began);  /«,/..•  1859,  Shattuck 
"i  »r'T'  "  '"'^-  ^"f  ''«8.  Bell  i>.  Rinker,  29 
Id.  286  {eunlra;  not  citing  the  preceding  case) ; 

fiSi  «"■  n^T";  **  If  "8.  «««*&  fmtra); 
1884,  South  Bend  v.  Hardy,  98  id.  680,  682 
(going  bark  to  the  first  case);  /'«.;  1855.  Zitzer 
V.  Merkel,  24  P..  408,  ^mMe;  1863.  Hoffman 
I-,  hemerer.  44  id.  453  (contra ;  either  on  cross, 
examination  or  by  outoide  evi<lenee ;  reputation 
i' w',?.'''y  °'P^«  0^  P>™>0;  Tenn.:  1868.  Reed 
».  Williams,  6  Sneed  580,  682  (admissible,  by 
outside  testimony);  1853,  Thompson  v.  Clen- 
deuing,  1  Head  287,  296  (admitted);  1880  Lea 
V.  Henderson.  1  Cold.  118,  150  (excluded,  be- 
cause the  reputation  U  foundation  of  the  claim, 
and  u  not  thereby  necessarily  injured);  1873. 
Lore  I.  Masoner,  8  Baxt.  24,  83  (admissible 
repudiating  the  preceding  case).  Of  the  following 
rulings  the  second  is  of  course  the  bettor  :  1813° 


nil- 


Dodd  V.  Norns.  8  Camp.  619  (loss  of  service  by 

Tin  T  f?!.'  '?  ."f'i!'"3*''"7  the  improper  con- 
duct of  the  plaintilTs  daughter,  a  wftnis,  with 
tlie  defendant,  evidence  of  a  prior  promise  of 
niarrwge  by  him  w.is  rejecte.1,  and  evidence  only 
01  an  hoiioruble  i«yingof  addresses  was  admitted, 
since  otherwise  the  promise  might  be  taken  as 
«n  element  in  the  recovery  ;  the  ruling  is  anom- 
•lous  and  poor) ;  1851,  Kobinson  v.  Burton, 
6  Harriugt  335.  339.  cite.1  tupra  (to  explain 
•wavactsoffHuiiliarity  with  the  defendant  by 
the  daughter  in  an  action  for  seduction,  evidence 

ETn  mir  ""'  •  P""""  »'  '"•"'»8''  •"<» 
For  particuUr  acts  of  intercourse  with  othera 
•a  explaining  away  the  defendants  reaponsibility 
for  her  pregnancy,  see  anU.  }  138. 

•»M  /Ji*";  ""J"""?  "•  ""'■'""'  0  Harringt.  336, 
338  (the  dissolute  chantcter  of  the  father  allowed 
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wii  yv  imrticular  acts,  for  the 


unchaste  cliaracter  of  the  woman  may  be 
same  reasons  as  in  the  preceding  topics.* 

§  213.  8«n.:  (5)  Br.aoh  of  PronU.,  of  JTaxdaga.  For  tl  e  same  reasons 
as  before,  the  unchaste  character  of  the  pr.<,ii,.e  of  i.arri  go,  which  is  ad- 
missib  e  m  mitigation  of  damages  (anle,  §  7,,.  may  U  .hrwn  by  particular 
acts  of  unchastity'  Their  use  as  evidencing  character  when  offered  to 
excute  the  breach  has  been  already  noticed  {ante,  §  206). 

4    Condttot   ladependenOy   owble   evldenUaUy  for  Other   Purpose,  than  to 
•bow  auracter  (pmiga.  Intent,  Motive,  etc.). 

§  215.   Oener.1  Principle.     Suppose  A  to  be  chained  with  robbing  the  till 
m  a  store  of  which  ho  is  a  sale-clerk;  and  suppose  the  facts  to  1^  offered 
against  him  (1    of  having  stolen  the  key  of  the  till  in  the  preceding  week; 
(-)  of  having  falsified  hi.s  sale-book   recently;  (3)  of  having  suffered  lame 
losses  m  gambling     From  the  point  of  view  of  the  foregoing  subject,  these 
acts  would  all  tend  to  show  that  he  was  of  a  dishonest  and  reckless  disposi- 
tion,  and  therefore  disposed  to  steal  from  the  till  if  opiwrtunity  offered.    IJut 
from  that  point  of  view  such  acU  would  !»  wholly  inadmissible,  either  in 
proving  the  charge  in  opening,  or  in  rebutting  his  evidence  of  good  character 
(anU,J  194).     But  that  is  not  the  only  possible  point  of  view.     Tiiese  acts 
may  be  relevant  in  other  ways  to  show  the  commission  of  the  crime,  without 
in  any  way  employing  or  suggesting  their  inference  as  to  his  character    They 
may  justify  other  inferences  which  go  to  show  his  doing  of  the  act  charged 
Thus,  the  purloining  of  the  key  may  found  an  inference  of  Design  or  pTan* 
-  a  plan  to  use  the  key  in  some  unlawful  way  for  obtaining  access  to  the' 
till ;  or  It  may  show  Knowledge.  —  knowledge  of  the  whereabouts  of  the  till 
and  of  Its  valuable  contents.    So  the  falsification  of  his  sale-book  may  show 
a  Motive,  — the  desire  to  prevent  his  larcenies  from  being  discovered  •  or  it 
may  show  Design. -a  general  design  to  obtain  money  from  his  employers 
unlawfully.     So  tlie  gambling  losses  may  show  Motive  in  another  way  -the 
need  and  desire  of  money  at  any  cost,  to  pay  his  losses.    Whatever  tended 
ordinarily  to  show  such  Knowledge  or  Design  or  Motive  would  otherwise 
have  been  admissible ;  and  these  acts  are  merely  instances,  from  a  variety  of 
evidence,  of  classes  of  facts  which  would  be  evidential  for  their  respective 

Now  this  double  or  multiple  po.ssibility  of  use  is  an  extremely  common 
feature  of  evidence ;  and  it  is  a  well  established  principle.  appUed  in  numer- 


»  Accord:  1882,  Mitchell  i>.  Work.  13  R  I 
645  (imlecent  Bssault;  that  "the  iJaiiitiff  had 
been  unchaste  in  her  relations  with  men,"  ad- 
mitted, as  "siwciHc  acU");  1864,  Watry  v. 
Ferber,  18  Wis.  600,  603  (same,  »c/i6/<) ;  1903 
Barton  v.  Bruley.  -  id.-,  96  N.  W.  815  (acts  of 
lewdness  only,  not  heer-<irinkin(t,  adtniwible). 
to»<ro ;  1889,  Gore  v.  Curtis,  81  Me.  403,  406, 
17  Atl.  314  (indecent  assault  and  battery  and 
Mdicit^^on ;  the  pUintiO'i  prior  iutetoouiw  with 


others,  inadmissibl..);  189.3,  Miller  r.  Curtis,  168 
Mass.  127,  130,  32  N.  E.  1039  (indecent  aasault; 
whether  particular  acU  of  lewdness  are  adniis- 
tible  to  show  the  iilHintitTs  character,  as  ttleet- 
ing  the  shock  to  her  feelings  ;  lemble,  iuadmii- 
Bible). 

*  1873,  Sheahan  v.  Barry,  27  Mich.  217,  221  : 
1895,  Strattoo  v.  Dole,  46  Nebr.  472,  63  N.  W. 
676. 
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0U8  ways,  that  the  inadmisaibilitv  of  an  evidential  fant  t., 

not  prevent  its  admissibility  for  any  o°her  23./ nJ^^ 

S  13).     In  other  words,  if  one  door  of  Lt„n  J  T  /    "*"*  P^P*'  <«'"'• 

vent  its  entrance  by  o  heri^r^wLl  •';°'^^  ***'*' ^'^'^  ^°««  »»*  pre- 

result  would  hi  unprlct  J T/         """^V'"  '"^'^  "^P^"-    ^"7  °S.er 

as  a  witness  (post  8  987^      ZtV^t  ,  "«*»ved  to  impeach  her  veracity 

employer's  ^iZXl^hislZ^Z'n^^^^t  STh'^J T"""  ''^ 
not  be  admissible  to  show  the  emnlnwr        r  ^  f!"    ^""^h  they  might 

The  misconduct  of  a  defendant  ST    f     ?^'^'",*  ''''™''"'  ('"'^'''  §  l^^)- 
impeach  his  charfcirl^^a  wlel  fiJ  il  'T  '.^  "'^^  '''""'  '» 

received  to  show  his  characral  ai'TlLd  (^^^^^^^^  ""'  ^ 

nicated  threats  or  the  charartpr  nf  o  ^  j  ^       '  ^      ^*    ^^^  uncommu- 

.ble  s„t.B,  would  b.  iBp«„ibl.  ,i.taU.        '  ""  "'  '"*""■ "  '  »»"■ 

the  clearest  c^e  ^  wSwK  T' '  '"'  "''^'""^'y  «"'='»  '^""duct  presents 
and  th  "  eTw'icI  he  facV^  or  '^  ?'T""  '^  ^^^  eharacL-rule. 
tellingly  violate  the  snirit  /nf '.K  "^   '.°  '^°''  "^"^^''  ^""^  "'"st 

in  efffct\ec  me,      Is2  c«  1  f*  '"'^^    ''''« "J"-"-  ^^us 

conduct  (When  offered  a^i^S^nt^uX^^^^^^^ 
relevant  and  admissible  ?  Person;  ii  it  would  be  otherwise 

Now  the  possibility  of  the  abuse  or  misapplication  of  such  evidence  is  no 
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reason  for  making  such  an  exception.    This  possibility  exists  equally  for  all 
the  other  cases  above-mentioned ;  and  it  is  always  open  to  the  opponent, 
here  as  there,  to  have  the  jury  fully  instructed  in  the  limited  purpose  and 
use  of  the  evidence.    Such  an  instruction,  it  is  always  understood,  is  an 
ample  safeguard  against  abuse  or  misunderstanding.     If  it  be  said  that  here, 
in  the  case  of  an  accused  person,  where  past  crimes  are  offered,  there  is  greater 
danger  of  such  abuse  and  greater  risks  of  harm  in  case  of  abuse,  there  are 
two  answers.    One  is  dogmatic,  that  there  is  no  difference  in  tlie  rules  of 
evidence  for  criminals  and  for  civil  cases  (ante,  §  4).    The  other  is  practi- 
cal, that  an  exception  such  as  is  here  suggested  would  handicap  the  State 
m  Its  prosecution  of  the  man  of  cumulative  criminal  daring.    The  gruater 
the  criminal  brought  to  bar,  the  more  closely  the  traces  of  his  crimes  were 
mvolved  in  other  misdeeds,  the  more  stupendous  his  scheme  of  crime  culmi- 
nating in  the  act  charged,  so  much  the  more  safe  and  invulnerable  would 
he  have  rendered  himself,  if  the  law  were  made  thereby  to  lose  this  eviden- 
tial material.    By  every  spot  of  blood  with  which  he  taints  the  steps  of  his 
criminal  progress,  he  succeeds  in  increasing  the  safety  of  his  new  crimes. 
This  is  an  ample  reason,  if  no  other  were  even  conceivable,  for  refusing  to 
make  an  exception,  a'  eady  antagonistic  to  principle  and  obnoxious  to  practi- 
cal procedure.    "  No  man,"  in  the  neat  phrase  of  Mr.  Justice  Brewer,  •'  can 
by  multiplying  crimes  diminish  the  volume  of  testimony  against  him."    It 
may  be  additionally  noted  that  the  chief  reason  for  the  character-rule,  namely, 
the  doctrine  of  unfair  surprise  {ante,  §  194;  post,  §  1849)  does  not,  after  alii 
apply  here;  for  it  is  plain  that  this  class  of  facts  does  not  range  over  the 
whole  scope  of  the  defendant's  life  (as  character-evidence  of  particular  mis- 
conduct would),  but  bears  only  on  the  immediate  antecedents  and  concomi- 
tants in  time  of  the  act  charged,  —  plan,  knowledge,  motive,  intent,  and  the 
like ;  and  there  is  thus  ample  warning  beforehand  of  this  scope  of  the  in- 
quu-y.    The  argument  of  surprise  has  never  been  thought  to  have  any  bearing 
on  any  part  of  the  evidence  dealing  with  these  common  ingredients  of  the 
proof  of  any  and  every  act. 

This  much  attention  to  the  suggested  exception  is  called  for.  because  the 
effort  to  secure  it  and  the  inclination  to  ask  for  it  seems  to  be  so  persistent 
and  so  common  at  the  Bar;  and  not  because  its  validity  has  ever  been  rec- 
ognized or  implied.  On  the  contrary,  no  fallacy  has  been  more  frequently  or 
more  distinctly  struck  at  by  denial,  by  argument,  by  explanation,  on  the 
part  of  the  Courts.  It  has  been  rebuffed,  rebuked,  repudiated,  discredited, 
denounced,  so  often  that  it  ought  by  this  time  to  have  been  abandoned  for- 
ever.i  That  it  does  still  crop  up  again  from  time  to  time  is  apparently  due 
in  part  to  the  inherent  difficulty  of  distinguishing  between  conduct  as  show- 
ing character  and  conduct  as  showing  other  things;  but  also  to  the  failure  to 


*  1878, 1/)rd  Coleridge,  C.  J.,  in  Blake  v.  Ass. 
8oc.,  14  Cox  Cr.  264  ("In  any  but  an  English 
court,  and  to  any  one  but  an  English  lawyer,  the 
GODtroversy  whether  this  evidence  is  admissible 


or  not,  would  seem.  I  imagine,  supremely  ridiou- 
loua  ;  because  it  is  admitted  that  it  is  most  co- 
gent and  material  to  the  pUintifl's  claim  "). 
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it  is  relLnt  and  if  it",  off« LT    ?k   °'  ""'^'"''''^  Proposition  for  which 
of  this  fallacy,  and  its  utteTlac^  nf  f      a.       ^  T^'     ^'^^  P«"istency 

1860,  W/»,m»,  J.,  in  R.  y.  Richardson,  2  F.  &  F.  346  •  " Th.«.  I.  „        •     •  ,     . 
..•h.ch  prevenU  that  being  put  in  evidence  whil  miX/  .i       "  ^  "°  pnnciplo  of  law 
it  diHcloaea  other  indicUble  offences  BvW.t.^'  ^  .''"J'"  ^  '°'  """'y  ^"'^'^^ 

pose  in  not  the  lew  so  becau^Tt^n*^;  \  Evidence  which  i.  admissible  for  such  a  pur- 
the  pri«,ner."  ^  *'  '"'*'  **»  ?«"'•  «"'  co™n.i.sion  of  other  felonies  by 

1865,  WUUs,  J.,  in  R.  v  ifoB,r<,„,  Lei„h  &  C   S^O  541  •  »  Th„,^ 
allowable  to  go  into  the  prisoner's  anteidenl,  .:/'    !>  '  ™  "™  "**"  '"  *''*'=''  '*  " 

had  opportunities  of  conSZ  !he  oS,  oi  ?h  ?^-  P'""?"?  °^  "'""''"8  *'"''  ''«  '"« 
not  have  Saen  acoidenUl.  ButMe^  c«^'  onlv  «^h?  Tu"^'''  ""'"'"=''  "'•  '^'  -"^ 
fact  which  incidentally  casts  a  sl<n-^n^wl,      i  "''  **  P"""'?'"  ^^at  a  relevant 

.ib.ewhenit.partoJtnrU'rvidr::.fnZtr..''  "•"  '''-''^^ -<«ered  inad.i. 

evi;e-n!;rrKikt  *"  H^ne^rin'  "*'/??'";  "/'  "  ^'^^^^  '"»'  »•>«  '"-  of 
stances  which  tend  to  p^ve  that  the  nr^on^r T  t"  "^  """  '""'"'  •»"•■■"'  "^  "i™"™- 
charged.  .  .  .  there  is'lTreJZwhvfh?'''^..*^^^ 

cumsu.,ce.  should  exclude^h^  Jl  than  X  '  '  "/  ""''' '""™'"«  ""^  '»'"'-'«d  -- 
...an  be  indicted  for  .nurder  an^^^™  1^  pro^f  tL^^^^  "T'*""^  '?~="""-  '^''"'-  "  » 
proof  that  that  instrument  belonged  to  a^o^h™„  ^  '"s*"""*""  "^  '''^''"'  was  a  pistol, 
the  night  preceding  the  muX  fhat  C  '  ul  '  i  "  *"'  *"''""  ^'O'"  '»«  ^ouse  on 
pistol  was  seen  in  L  poSo n  on  thtday  of  IheTu  l'"""  *,'"i'  "'■«'''•  »""  ""''  *»•« 
committed,  is  undoubtedly  admissible,  al^h  it  ha^thf T^nH^  ^T  "'"'  '*""  '^'^  ''=» 
gmlty  of  a  larceny.     Such  circu>nstanc«  Z!«f  tendency  to  prove  the  prisoner 

they  are  perfectly  iunc^nt  n  the'?.^ll.^^f  ^^  '  ^"^"^  ""  "•"'■>«»««<'»:  '"d  whether 
bearingoVthe  main  qSon  wh^ThleTare  Sl!/^"'  ""^'"^°  ^'''"""^  ^  ""  '^eir 
have  no  intimate  conation  wTththeSi„f-tiT?K  ''"'••  ^''*  "  ^^^  ""='«»«-tancos 
evidence;  then,  supposing  ^hlminnocr*!-^  "f  they  constitute  no  link  in  the  chuin  of 
yet  they  ought  to  l^  «c  !dedXlauTt^ey  ari-^t  r"'?"  V*°  ^  """'  '^"^  ^'^  "°  »■"■»■ 
they  are  not  only  irrelevanrbuTtherd^Ynfu^  W  "  V^'^  they  denote  other  guilt, 
dice  the  minds  of  the  jury  and  for  ufi,  !hhT^' .^"~  '^^  •"""»  »  '«'«'«°«y  ^  P^J"*- 

c.rcum.stonce  is  offered,  is,  D«»  it  fairlv  tenrt;  ^il  '  T  P"""^'  '"'''"'y'  "'"'"  t'"> 
ence  of  the  fact  proposed  to  te  proved  ?  If  i^dl*"  "'^'"^"'=! '"  ^"'"^  <>'  the  exist. 
or  circumstance  be  iVnLnt  or  cEal  in  tl  naZ  I '.  "'"^^,'  '"'*"'•"•  ""=''  '»<=' 
to  object  that  the  fact  proposed  aTl  cill.l.f  ™'  .  °*"'  "°'  "'  *'**'  ""e  pri.,oner 
prejudicial  to  his  cha^^^-Zt  it  shall  notT"""''/  ***■ '"'"•°"''  '"  '»•  °atu,«'a„d  so 
fact  in  issue.    The  atrod  y  of  the  tf canlf^hT'^ir""'  ^""'  "  ''  ^^''^  "P""  "-e 

atance,oras.bartoits41'a:rs^  b;X^tSio'::  "kUo  7h'"  ^"""  ''~ 
might  escape  just  Mid  merited  Dani«hm.„r.  f  \°7="t'°"-  «  >»  could,  many  criminals 
praved  natures."  panuhment  solely  by  means  of  their  hardened  and  de- 
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relerant  testimony  merely  by  committing  two  felonies  at  the  same  Ume  or  to  nearly  con- 
nected that  the  one  could  not  be  proven  without  also  proving  the  other." 

1876,  Cmkinj,  C.  J.,  in  Stale  v.  Lapage,  67  N.  H.  288:  "I  tliink  we  may  assume,  in 
the  outset,  that  it  is  not  the  quality  o£  an  action,  as  good  or  bad,  as  unlawful  or  lawful, 
as  criminal  or  otherwise,  which  is  to  determine  iu  relevancy.  I  take  it  to  be  generally 
true,  that  any  act  of  the  prisoner  may  be  put  in  evidence  against  him,  provided  it  has 
any  logical  and  legal  tendency  to  prove  any  matter  which  is  in  issue  between  him  and  the 
Stete,  notwithstanding  it  might  have  an  indirect  bearing,  which  in  strictness  it  ought  not 
to  have,  upon  some  other  matter  in  issue." 

1878,  Brewer,  J.,  in  Stale  v.  AJanu,  20  Kan.  319 :  "  Whatever  testimony  tends  directly 
to  show  the  defendant  guilty  of  the  crime  charged  is  competent,  though  it  alxo  tends  to 
show  him  guilty  of  another  and  distinct  offence.  A  party  cannot  by  multiplying  crimea 
diminish  the  volume  of  competent  testimony  against  him." 

1881,  Peler$,J.,  in  Stale  v.  Wilhatn,  72  Me.  531,  5:34:  "It  is  no  objection  that,  in 
attempting  to  prove  one  offence  by  the  respondent's  answers,  another  offence  u  proved  or 
confessed  by  him,  if  the  connection  is  such  that  the  proof  is  relevant  to  the  issue.  That 
is  unavoidable." 

1888,  C.  Allen,  J.,  in  Com.  v.  Robiraon,  148  Mass.  571,  16  N.  E.  452:  "While  it  ia 
well  settled  in  this  Commonwealth  that  on  the  trial  of  an  indictment  the  government  can- 
not be  allowed  to  prove  other  independent  crimes  for  the  purpose  of  showing  tiiat  the 
defendant  is  wicked  enough  to  commit  the  crime  on  trial,  this  rule  does  not  extend  so  far 
as  to  exclude  evidence  of  acts  or  crimes  which  are  shown  to  have  been  committed  as  part 
of  the  same  common  purpose  or  in  pursuance  of  it.  .  .  .  In  such  a  case  it  makes  no  dif- 
ference whether  the  preliminary  acts  are  criminal  or  not;  otherwise,  the  greater  the 
criminal,  the  greater  his  immunity.  Such  preliminary  acta  are  competent  because  they 
are  relevant  to  the  issue  on  trial ;  and  the  fact  that  they  are  criminal  does  not  render 
them  irrelevant.  Suppose,  for  further  example,  one  is  charged  with  breaking  a  bank, 
and  there  is  evidence  that  he  had  made  preliminary  examinations  from  a  neighboring 
room ;  that  his  occupation  of  such  room  was  accomplished  by  a  criminal  breaking  and 
entering  would  not  render  the  evidence  incompetent." 

1889,  Hemingway,  J.,  in  BUlingi  v.  Slate,  62  Ark.  303, 309, 12  S.  W.  574:  "  The  general 
rule  is  well  established,  in  civil  as  well  as  in  criminal  cases,  that  evidence  shall  be  con- 
fined to  the  issue.  It  seems  that  the  necessity  for  the  enforcement  of  the  rule  is  stronger 
in  criminal  cases.  The  facU  laid  before  the  jury  should  consist  exclusively  of  the  trans- 
action that  forms  the  subject  of  the  indictment,  and  matters  relating  thereto;  to  eulergo 
the  scope  of  the  investigation  beyond  this  would  subject  the  defendant  to  the  dangers  of 
surprise  against  which  no  foresight  might  prepare  and  no  innocence  defend.  Under  this 
rule  it  is  generally  improper  to  introduce  evidence  of  other  offences.  But  if  facts  bear 
upoft  the  offence  charged,  they  may  be  proven,  although  they  disclose  some  other  offence. 
The  test  of  admissibility  b  the  connection  of  the  facts  offered  with  the  subject  charged. 
Such  connection  exists  in  a  variety  of  cases." 

1893,  BeaUy,  C.  J.,  in  People  v.  Walteri,  93  Cal.  138,  141,  32  Pao.  864,  and  People  v 
Tucker,  104  id.  440,  442,  38  Pac.  195:  "It  is  true  that  in  trying  a  person  charged  with 
one  offence  it  is  ordinarily  inadmissible  to  offer  proof  of  another  and  distinct  offence; 
but  this  is  only  because  the  proof  of  a  distinct  offence  has  ordinarily  no  tendency  to  estab- 
lish the  offence  charged.  But  whenever  the  case  is  such  that  proof  of  one  crime  tends  to 
prove  any  fact  material  in  the  trial  of  another,  such  proof  is  admissible;  and  the  fact  that 
it  may  tend  to  prejudice  the  defendant  in  the  minds  of  the  jurors  is  no  ground  for  its 
exclusion.  .  .  .  When  such  evidence  is  offered,  the  same  considerations  arise  as  upon  the 
offer  of  other  testimony :  Is  the  evidence  relevant  and  competent  ?  Does  it  tend  to  prove 
aoiy  fact  material  to  the  issues  ?  "  ' 

^  M^,r^-9  p'A'p'.;«"^*i.lT"«5;  '•• '"     *°'''  1  ^°'  Cr.  12 ;  1846.  M.ule,  J.,  in  R.  ..  Dot 
B.  V.  Moore,  2  C.  4  P.  286 ;  1836,  B.  «.  Booney,     set,  2  C.  4  K.  806, 2  Cox  Cr.  248  :  1848,  Erie  J  . 
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facts  showing  ^eZr^.^ZXZ:^:^:  ui    ^^'^'^''T' 

of  this  exception  and  do  not  Te^k  to  aJnW  V  i","^.""  ''"  '''"'•^  *^«  '«''''» 
within  the  scope  and  sanctTon  of  th«  ^"^  ^'  defendant's  character,  we  are 
sense  saved  by  a  mere  e^eXion  ■  J^.^  ^T™  ^""''P^'-  ^^  "«  '»  "» 
dnmental  canon  (^^S  13?  C/J^  ^ir  1"'''"  '^*'^"^""=«'*  ^^^  ^^e  fun- 
by  inadmissibility Tol'aUher    '  "'"""'^"'^  '"'  -«  P^H'ose  is  not  affected 

ge„Sr^«f„ain"g'^SeL''„ft'r^^^^^  ''°=  ''They      o.«,„^  ^^ 
1-rl.ar..  it  m„,  .ith  Vor    ce,Ui"tt  S<f  """'P«''«"'^«<' -''»"«  the  i««e;  or  rather, 
very  .ub.t.uce  of  the  rule  :  for  wh^te^er  dt^  ,„   T^  ^°^  >»  necessarily  embodied  in  the 
•"e  ,  lor  Whatever  does  legally  conduce  (o  eetabliah  the  points  in 

in  R.  n.  Blea«l.l.,  2  Cr.  A  R.  765,  1849.  Pollock. 

1««i   'p         J-  P*"»8'  18  L  J.  M.  C.  215- 
1861.  R.  V.   We»k«,  Leigh  ft  c.  18   21    I,„  «„' 

Ark.  367,  371  ;  1889,  Billinin  v   (tint,    no' tj  if";.. — "'  •»"r"=  "•  •leniMier.  4mu.  49   .W    II 

303  309.  12  S.  W.  674  (duZng  of  tt  Ivx^t  L  ^r  ^^  i^'*"*"'  P™?'"  "•  M««*V  109 '  id 

«..tly  contrary  notion   i„   t'mUily  r  sLtfla  ?„f,'  *,«  »•  ^;,^«« '  *"•  ■  1866,  Stati  „.  Harl 

\^y^\V.',  ?"'•  •■  "«■  P^Ple  r    ^rank    M  C.1  J^« '  ,f,  ^'V*^ '  ^"»'  8'»te  •'•  Nugent,  71  fd 

on  the  ^r""  ^r'  ""^'  "  '"dictme"t  U^nding     land   62  WVih,"^?'-.  9-"""«  "  ^eitmolt 
on  the  other  charge  ia  immaterial)-  i«s«   »   *     i.     '  "„"•  "•  *"!,  40C  ((iiioted  »«*»  •   18fl« 
pie  ..  Cunningha;?.  88  R  MM?0  4  Pac  'n^       ^^"^  ^^  ^•""'  O"  '«'•  S*""  «  ^"  ^' '  v*"r'' 


"•  Cpfkin,  136  id.  429;  1886,  Com.  v    BIoo.1 

8chaffi,er,   146  id.  616.  16  N.  E.  286-    1902' 
W'**' ^-/rench.  180  id.  299,  62  N  k  auTl 

123  ,1882,  People  r.  Henaaler.  48  id.  49  Hi   U 

6^^7  v'w'*o"«'i  ^'^P'"  "•  M-^-V  i09'id 
623.  67  N.  W.  968:  Jft)  ■  ls««   Uf.ii  ..    .i 


IB^'  T     *  "■  ^?''''1'°"'  18 N.  J.  L.  508    JV.  if. 

2^'  N"r  •■  ,*i« '"p"'\*°  ^a  "•  2«».  61  Pac 
»i     11.    ,;;  '*^*'  ^'"P'b  "•  S'nnt.  <  Park.  Cr 

n'y  *628'''i«7f 'rr-  ^•'^i^  p-p'- «« 

eVseof  i88o"^e^"'r"p  •;,f",';h'/« -d- 


People  r.  Craig,  m  jj.  ieO  468   44  Ph^   Z'      L^.'J^*  =    '"*•   Col«n «n   «.  PeoiJe    68  id 
1896.  People  v.  Sandew.   114  id    216    «  P  „'     ^llv^^^'  ?*»»'  P'"'*'"  "•  P™ple.  79  id    438  . 

153  ;    189f.  People    ».    Ebanki    117  'if  i^o'  ?!S^  ^.'^P'"  "•  ^h™,  147  id.  78.  41  N   E   608  •' 

49  P«e.    1049;    feople  r    Wn,on"ib    688    49  v1^  ^'^ri'  "■  "'''••"Kl'Iin,    150  id."  386    44 

F.C    1054;  1897,  plople  v.  Wuthmp    118  id  ^/.V  v'l'  }!!^'  ^^P''  "'  P""""^  163  id 

85,  50  Pan.  390 ;  1899   Peonle  »   P.»«'  loi   j  .h  *l^-^-  883 ;  J\r.  D. :  1896,  StatTr   KpnJ 

873,   55   Pac.    993r>M       18M    r!L"^  "*•  *  ^-  ''•  "«•  «?  »•  W.  I062i  Wr  •  llsi  S 

State,  40   Fla.   609    nSo.   474 '•  ^^"Tasl'  C  ^'"«^'E8«™J«.  »  Or.  153    1 58 !  )•«    '  fssl 

Farrist,.  People.  129  III.  621   629 '21  W  p  fo?'  '^T'  "'  ^^"^gan.   44  Pa.   386;    1878    Turiie; 

162,  65  N.  E.  120  r  inn»  ni I  _Pn'  '?"  "»•      187*.   SUte  v.  Bridgman,   49  Vt    212-      '-  ■ 

1829.  Walknr'u  Cocu.     1    r_:_i.    >».>      .„.L 


ir'«\^8-f'#=:f^'«>-w^^^^^ 

fcj.  rnVVa^U  J?V7'88'%  '• 

1874,  State  „.  Folwel ,  14  Kan  m\o9  -^tvk 
State  V.  Adams.  20  id.  Sfl'  bl9  '  il  :  ,|If' 
State..  Witham.  72  Me.631  634  ;  j^:^';.  86^* 
Thayer  v.  Thayer,  101  Maaa  Ilk.  larn  /°  ' 
r.  CImate.  105  id.  ifiS     larTV?"  •..'!7'''..<^??: 


18^9:  wSker-;-  cJ^^T^i^h"  67  ';  Y8'4^       .rr 

Lu'  .Iv?.  "**•  *  P*"-  ^00'  846.  »«pn,,  it  ia 

ih.^n'^  ""P^cting  any  other  crimes  than  tha? 
charged,    excent  so  far  *a  it  ••  t.n.1.  » Vl  . 
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iMue  it  neoessarily  embneed  In  It,  and  thertfore  a  proper  rabjeet  of  proof,  whether  it  be 
direct  or  only  presumptiTe." 

1872.  Dot,  J.,  in  Darling  r.  Wettnureland,  62  N.  H.  401, 412  :  "  It  in  •ometimes  erro- 
neoualy  lupposed  that  «uch  evidence  ii  excluded  becanw  it  is  >  collateral.'  The  truf 
reason,  aeema  to  be  the  exception  (established  '  ;  ancient  English,  and  adopted  without 
due  consideration  by  modern  American  authorities)  which  excludes  evidence  of  a  pris- 
oner's  character  and  disposition  for  the  commUsion  of  such  a  crime  as  that  alleged  in  the 
Indictment  on  which  he  is  being  tried,  and  the  fact  that  although  the  Courts  who  intro- 
duced the  exception  might  trust  themselves  to  weigh  evidence  of  other  crimes,  solely  on 
the  que.stion  of  physical  strength  or  other  question  on  which  it  might  be  competent,  they 
would  not  trust  juries.  It  is  evident  that  the  exception,  not  being  sufficiently  emphv 
sized  as  an  exception  and  a  very  peculiar  one,  has  produced  much  confusion,  by  seeming 
to  countenance  the  idea  that  the  law  has  an  antipathy  against  experimental  knowledge  in 


On  the  other  hand,  where  the  facts  offered  consist  of  past  misconduct, 
whrther  criminal  or  not,  and  being  offered  to  show  design,  motive,  intent, 
knowledge,  or  the  like,  are  determined  not  to  be  relevant  for  any  such  pur- 
pose, it  follows,  as  of  course,  that  they  are  also  obnoxious  to  the  character- 
rule  and  must  be  excluded.  If  they  had  been  innocent  (as  Mr.  Justice 
Brockenbrough  points  out  above),  "yet  they  ought  to  be  excluded,  being 
irrelevant";  but  where  they  involve  past  misconduct,  "they  are  not  only 
irrelevant,  but  they  do  injury,"  because  they  prejudice  the  accused  by  invok- 
ing his  character,  "  and  for  this  additional  leason  they  ought  to  be  excluded." 
They  are  admitted,  then,  whenever  they  are  relevant  otherwise  than  to 
character;  and  if  they  are  not  3o  relevant,  they  are  excluded  for  the  double 
reason  of  irrelevancy  for  the  one  purpose  and  impolicy  for  the  other.  Thus 
the  only  legitimate  bearing  of  the  character-rule  is  to  impel  to  a  greater 
caution  in  determining  their  relevancy  in  a  given  instance ;  because  if  wf-  .ire 
too  liberal  or  loose,  in  not  exacting  an  adequate  degree  of  relevancy  or  proba- 
tive value  for  the  allowable  purposes,  we  admit  evidence  whose  dominant 
bearing  is  a  dangerous  and  forbidden  one.  But  while  greater  care  and  caution 
is  thus  called  for  in  applying  to  this  class  of  evidence  the  tests  of  relevancy 
for  design,  motive,  and  the  like,  those  tests  themselves  remain  the  same  in 
scope,  and,  when  once  satisfied,  avaU  to  admit  the  evidence.  Whatever 
avenues  of  relevancy  —  design,  motive,  knowledge,  identity,  and  so  on— 
were  open  to  this  class  of  facts  before,  are  open  to  them  still.  We  are  merely 
to  scrutinize  more  carefully  their  right  to  enter  these  avenues,  because  of  the 
harm  that  may  be  done  by  erroneous  or  over-loose  interpretation : 

1854,  Scott,  J.  in  Austin  v.  State,  14  Ark.  669 :  "  It  u  certainly  true  as  a  gem  A  rule, 
both  in  civil  and  criminal  cases,  that  the  evidence  must  be  confined  to  the  point  in  issue ; 
and  in  criminal  cases  there  is  perhaps  a  greater  necessity,  if  possible,  than  in  civil  pn> 
ceedings  to  enforce  the  rule.  Bat  in  neither  class  of  cases  does  this  rule  exclude  all 
evidence  that  does  not  bear  directly  upon  the  issue ;  on  the  contrary,  all  evidence  is  ad- 
missible which  tends  to  prove  it,  and  no  facts  are  forbidden  to  be  shown  except  such  as 
are  incapable  of  affording  any  reasonable  presumption  or  infsrenoe  in  elucidation  of  the 
matters  involved  in  the  iasne." 
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but  •!<»  becuse  it  ma,  lead  the  iurHL  ,l^[f^  T  ^''"  '"*'  '"'  •'"'='' '«'  '*  "^  tri^'. 
be  convicted  o(  onfcri™,  by  pSih.I  h»  u  .,f'*'J  '*'"!'»''"  *••»'  »  P*'*y  »  "«» 'o 
•«enti.l  to  the  righU  of  the  JZ.V  »h  t  I  *"  *f  °'  "'°"'"-  *'°'  "'•»  «"«'••.  it  i« 
Wully  limit*!  Ld  g^ii'^d^""  ^Jttn^tT'; '  ""'"?  "  "•'"'''*^'  "  •'"""'l  »- 
m.y  be  conflned  to  the  .fnTleri  im.u  iTi!  V  ^"J^l*?  '•'"*  '**  "P^""""  »'"»  'f-^t 
Mked  what  limit  i.  to  b^  pSed  on  The  r.„T?  "  f  ~"''*''°'-  "  •  •  "  "  '" 

n  cannot  be  extended  to  fKrcir^umTufc^  which  h"  'T'?'  "l?  '"•"" '"  "''^ '°"» ■ 
on  the  iMue  to  be  e.Ubli,hed  nn«.irwT       j  .  f."  "*"  ""t»™"y  or  necewarilv  hear 

•' natu^Sr  „r  "^    ^  the  matters  which,  in  the  wonls  of  Mr.  J^^LeloJ 

ot  it,  omiuio,  a™  refevaM   nS™  '  ""''"''^'"""S.  P"'™.  inst..™, 
.t«ling  ot  th,  kl,  wS  b.  Sn  .^r.l  1  "°''  ',  ■"■"  "■ ""  •  ""•  '"• 

to  pass  a  simUar  one  is  relevant    A?.?.  1    'u  "  unsuccessful  attempt 

accounts,  former  inconeS  eltJi'    f  ?  '^""^  intentional  falsification  of 

Motive:  to  Iw  HXhl ^  "'""•"  ^^^  tend  to  negative  mistake; 

aduUerou,  l^on^  S^rhHorn   ;tlt:.^.S;'  t'  ^'\  "" 

SS??f?;5;r^^^^^^^^^^^    "^  anotheJis-hrarsi;: 

instances,  and   n  X«  t^  JZrt'^r  "™"!:''''  '°*'^-     ^'^  ^"  ^^^^^^ 
Income  ^evant  othe^-is^tL^rsh^X^^^^^^^^^^^^^ 

is.Uver" r;dro:atrs••^l:^r;;Lrtr^^^^^  "s--  ^'-^ 

fendant  may  be  received   i^„l.!-        /       T    ^  *^^  misconduct  of  a  de- 

not  as  evidential  of  onf'nTh^K       °'u'°^  '^""«  «"  °'>«'^°t«'.  ""d  yet 

like),  or  «  meva^tto  anv  ti    7  "^'^u  r***"  ^'^«^'8°'  °'°«^«.  °'  the 
;,       as  relevant  to  any  particular  subsidiary  proposition.    That  class 
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S»!!^  ?W  f  "*'''^'  "'1  ""^^  ""  ""  •■»*'/«"•«"«  P'^rt  of  the  whole  deed. 
f^^F^  .  "  ''""^**'  ''''*•  "^~""8  *»'«  ^'>«'»  "'  X ;  the  evidence  showa 
that  a  box  o    carpenter-8  tools  was  taken,  and  that  in  it  were  the  tool,  of  Y 

lit  i^r  f'  ^''  "I.""  "'"  "'  incidental':  proving  the  commission  of 
two  addiional  crimes,  because  they  are  necessarily  interwoven  with  the 
.teahng  charged,  and  together  form  one  de,  -1.    11.    other  two  crimes  are  not 

al  were  done,  if  at  all.  as  parts  of  .  whole,  and  if  we  believe  or  dis- 
believe his  doing  of  one  part,  we  believe  or  disbelieve  his  doing  of  aU  The 
two  other  crimes  do  not  afifect  his  character  in  the  way  forbidden  by  the 
reasons  of  the  character-rule  (««te.  §  194)-». *.  by  way  of  undue  prejudice. 
m  that  we  might  condemn  him  now.  though  innocent  of  the  act  cliarced 
because  we  are  prejudiced  by  his  former  crimes;  nor  by  way  of  unfair  sur- 
pnse.  in  that  he  cannot  be  prepared  to  defend  himself  against  evidence  of 
former  misconduct  of  which  he  had  no  notice.  While  thus,  on  the  one  hand 
these  concomitant  crimes  are  not  obnoxious  to  the  reasons  of  the  character- 
""  u*',f?u  l^  ""^  necessarily  gone  into  in  proving  the  entire  deed  of 

which  the  act  charged  forms  a  part.    There  is  therefore  not  only  a  necessity 
tor  proving  them,  but  no  objection  against  proving  them.' 


»  1831 .  R.  IT.  Sslmbury,  6  C.  *  P.  155  (atealins 
bank-notet  from  a  letter  ;  the  stealing  of  otliera 
from  another  letter,  and  replacing  them  by  the 
onaa  in  iaaue,  admittej  aa  a  part  of  the  trana- 
Mtion);   1862,    K.  r.   Coliden,  2  F.  t  F.  83S 
(bureUry ;  evidence  of  three  other  bnrglariea  by 
the  defendants  on  the  same  night  was  admitted, 
partly  because    "so   intermixed  that  it  is  im- 
poaaible  to  separate  thim,"  partly  to  explain  the 
disposal  of  the  property  taken);  1899,  People  ». 
Piggott,  126  Cat.  509,  59  Pac.  31  (general  priu- 
ciple  stated);  189S.  Roberson  v.  State.  40  Fla. 
609,  24  So.  474  (finding  stolen  goods  under  a 
warrant  to  search  for  other  stolen  goods;  nature 
of  the  warrant,  excluded,  becanse  of  the  intima- 
tion of  other  crimes  ;  unsound);  1898,  Republic 
f.  Tsunikichi,   11   Haw.  341.  344  (killing  of  a 
chill  at  the  snmo  time  with  that  of  a  woman. 
?b2  "!^V  1899,   Republic  r.  Yamane,   12  id. 
189,  217  (assault  on  another  person  at  the  same 
time,  admitted);  1885,  Turner  p.  SUte,  102  Ind. 
425,  1  N.  E.  Sas  (the  jioHsession  of  another  stolen 
book,  admitted,  as  contradicting  the  defendant's 
account  of  how  he  came  into  possession  of  the 
,}.     ^^  an,ong  which  waa  the  one  chanred); 
1852.  Terrell  v.  Allen,  7  La.  An.  47,  48  (in- 
veigling  and  stealing  a  slavt ;  the  capture  of  the 
slave  in  the  difendanfa    quarter.,    admitted, 
though  involving  the  crime  of  harboring ;  Pi.  3. 
ton,  J. :  "The  same  evidence  that  tends  to  prove 
one  crime  often  tends  to  prove  another ;  the  tiring 
a  gun  may  tend  to  prove  an  attempt  to  kill,  or 
manslaughter,   by  an   actual   killing;    so    the 
felonious  taking  of  goods  may  be  offered  to  prove 
•  burglary  as  well  aa  larceny  ");  1857.  SUte  t>. 
Mnnco  12  id.  625  (charge  of  firing  a  gun  with 
intent  to  kill ;  the  fact  of  the  other  perron  being 
wounded,  and  a  distinct  crime  shown,  held  ad- 
misuble  u  »  put  of  the  proof  of  the  offence 
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charged);  1882,  State  v.  Vines,  34  id.  1079.  1088 
(another  killing  at  the  8.ime  time,  by  a  memlw 

?oA  V"""  ''?rfX..'>'"K  •"  *'»''-   «dniitted); 
1849,  Com.  r.  M'Pike,  3  Cuah.  181.  184  (man- 
slaughter ;  to  show  the  assault  which  ensued  in 
tlie  death,  a  conviction  for  it  waa  received,  with 
other  evidence,   but  this  was   not  to  be  used 
to  show  "his  disposition   to  engage   in   such 
assaults");  1888,  Com.  i-.  ScliaflnerT  146  Masa. 
616, 16  .\    1„  280  (on  a  charge  of  coloring  milk, 
evil  ence  ol  I  be  milk  being  also  of  bad  quality! 
held  not  inadmissible  Iwoause  it  concerned  a  seti- 
arate  otTence  not  necessarily  involve<l);  1896 
State  V.  Perry.  136  Mo.  126,  37  S.  W.  804  (that 
other  persona  were  killed  within  a  few  momenta 
of  the  aame  time,    admitted);    1897,  SUte  » 
F?^"-  ?2  Or.  135.  49  Pac.  964  (three  personi 
killed  within  a  few  moments  ;  the  circumstances 
and  conditions  of  all  three  deaths  admissible): 
1899,  State  v.  Wong  Gee,  35  id.  276,  57  Poe 
914  (another  assault  by  defendant  at  the  sams 
time,  admitted);  1899,  State  e.  Hanna,  ib  195 
67  Pac.  629  (stealing  of  third  person's  horses  at 
same  time,  admitted);  1898,  Cora.  v.  Roddv. 
184  Pa.  274,  39  AtL  211  (murder ;  traces  of  thi 
escaping  murderer,  involving  the  stealing  of  an- 
other person's  property,  received);  1896,  SUte  v. 
Haves.   14  Utah  118,  46  Pac.  762  (three  men 
killed  under  the  same  circumstances ;  the  deaths 
of  two  admitted  on  a  charge  of  killing  the  third)  • 
1895,  State  v.  Craemer,  12  Wash.  217,  40  Pac 
945  (where  an  infant  child  was  killed  at  the 
aame  time  as  the  mother,  all  the  circumsUncea 
were  received). 

For  other  instances  involving  the  stealing  of 
chatlelt  from  the  same  lot,  see  ante,  {  152  (pos- 
session of  stolen  chattels)  tnipost,  J  414  (iden- 
tity of  chattels).  For  other  instances  involving 
contempoianeauAomiadM,  ttpost,  (  863  (other 
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i.  only  to  make  ruS,«  o^  evident  arbit™^!?  k'  ^""n-    ""'  '^'  "'"" 
correct  purpose,  of  SmLion  .„^      i  ?^  •""* '''"°'"''  *^''"  "«  '«n°«  'h* 

'*rv  ILL  of  tl!^  "     ,^'  '*  **  ""^  '''*'  '"«»»  «»»•  •"  "KseivabI,  as  "nece" 
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SuB-TiTt.  II  (contUusd):    EVIDENCE  TO  PROVE  A  HUMAN 
QUAUTY  OR  CONDITION. 

To™.  U,  m.  IV.  V;^/^^EXCE  TO  PROVE  PHYSICAL  OR  MENTAL 
CAPACITY,  DESIUN  OR  INTENT 

oxAram  X 


Tone  11:  EVIDENCE  TO  PROVE  PHYS- 
ICAL CONDiriOtf  OR  CAPACITY. 

I  ai9.   OcuermI  Principl*. 

r„Tif;   •"^a^f."  ?"'"«»»'.  from  loaunc.  of 
Couduct  ezbibitiog  it. 

I  221.   Skill  or  MeMi,  from  IniUnoM  of  iu 
Ez«n!iM. 

I  »ti.   Ag^  from   Appnrauo  i   Voice,  from 
UtUmnca  s  Sight,  from  thijgn  awn. 

I  223    HwFth  or  pi»M»,  from  AppMnnc, 
Occupation,  or  Heredity. 

». V'*^*!.  •'"""'"'y  CpMity,  from  Borrowuw  I 
or  Non-Pavment. 
f  22S.   Prior  or  Subii«(ttaiit  Condition. 

Tone  III:  EVIDENCE  TO  P30VE 
MENTAL  CAPACITY. 

.  I  227.   Modn  of  evidencing  Mental  Capacity 
circom»ton»iaIly.  "^  ' 

by*tV.nduc!t  *  '""""X.  i"  general,  a«  evidenced 

f  229.  Same:  TettamenUry  Capacity. 


!.«?•  !"!!";■  '^'"■»«« 'iflwnce. 
.wii     v..  ***  '"'•n'ty.  a«  evidenced  by  Pi«dla. 

!.»?■   ?""'«.  "«'""l't«7  Ineanity. 
■Ai      i\  ''W"^. »".'', ''"'•^"•nUnianity. 

I  235.    lutoxicatiuu. 

Tone  IV:  EVIDENCE  TO  PROVE  DESIGN 

OR  PLAN. 

I  287.   Oeneral  Principle. 

Iin.^;i^'""*''n'""»"'*"  <TooI.,   Matcriala, 
U,aor  LieetiK.;..,  Pre|«ration.,  Journey,,  K«*ril 

I  «J0.    Similar  OffeMce.  or  Otiier  AcU  to  eliow 
a  Plan  or  System. 
I  241.   Prior  and  SubMiiuent  Dcaign. 

Towo  V:    EVIDENCE  TO  PROVE 
INTENT. 
f  242.   General  Principle. 


Topic  II:  Evidence  to  prove  Physical  Condition  or  Capacity 

(Strength,  Skill,  Health,  etc). 
§  219.   0«>,.r1  Prinolpi,.    It  haa  been  already  noted  (ante  6  1901  th.t 
physical  capacity  or  condition.  Uke  most  other  Lman  aSbuteV  may  t 

fn^  th^  "^  ''r  '"'""•  ^>  '^  ~°'"'^*  °'  "^'^^  manifesutioas  Xt 
ing  their  mward  source;  (2)  by  external   facts  pointing  forward  To  The 

tZ  »/.!.    .-^"^    ^  "  '°'"^''°°'  P*''"*'"^  '"'''"<1  <"  backward   o  its  exist 
TZ  "  r  '^"''"°"-     '^^'  'considerations  which  affect  the  valSy 

of  the  various  inferences  are  simple,  depending  chiefly  on  ordinary  exS 
ence  and  common  sense,  and  cause  little  difficulty  The  doctrineTu" 
examined  (a«M  216),  that  the  criminahty  of  conduct  which  tniS 
relevant  IS  no  objection  to  its  reception,  is  frequently  illustrated-  andThe 
necessity  for  applying  it  and  for  distinguishing  td  c{27^'r'n^''i^ 
§  194)  has  given  the  occasion  for  most  of  the  rulings.  The  objections  of 
unfair  surprise  undue  prejudice,  and  confusion  of  is.sL  (aL  §§19^202 
are^ere_accasionaUy  applicabla    But  they  have  ordinarUy  noU  force! 
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i?*/'/"/^.i!^T''  •***=""°"  "  »»"»  »""««1  to  d«tenDlne  their  validity  in  the 
light  of  tha  circuuiuncei  of  each  ewe.  ^ 

i  220.   Pow«r  or   Streoctb,  1,0.   ImU.«m    .1    o«kl«,»  .^IbHta.    it 

Where  .  pe„on  .  phy..c.l  power  or  .trength  i.  .  propoeition  to  be  proved 
.D. Unce.  of  the  per.on-.  conduct  and  acU.  manifesting  ule  existence  ^2 

lifflitinK  the  u«.  of  this  evidence,  the  trial  Court'.  di«retion  .hould  control 
-  a  principle  fully  eiUbliahed  in  New  Hampshire.'  ' 

§  221.  SklU  or  Ifeaiu,  from  Xnataaeee  of  it*  BmrolM.  The  DoaMs.inn  nf 
.natrument.  adapted  to  do  an  act  in  question  i,  etS^nce  of^'ty  0 
.bility  to  do  it.«  The  .kill  to  do  the  act  may  be  evidenced  by  Cvious 
or  subsequent  conduct  exhibiting  if  Skill  or  competence  may  aLCIZ 
extent  be  inferred  from  ordinary  appearance  and  conduct.*  ThaTa  phy"  ! 
can.  competence  or  .kill  may  be  evidenced  by  marked  instance.  !  the 
pre«,nce  or  absence  of  it  seem,  clear  from  the  p^sent  point  of  vi^^; It  „ 


•  ISS8,  Ellb  V.  Short,  31  Pick.  14S  (hltc 
•rr«it;  to  nrore  the  pUintilT'.  .tn.n8th.na 
}w<r«r  of  yioUnt  mi.Unce  when  Jnink,  th«  fi..t 
of  .11.  h.rin«  on  ■  former  occuion  when  drunk 
thrown  iitonM  an.l  renivtej  .ireiit  with  riolenc 

*'!..".,'"i"'.'.  ""*'""•''!  "**•  8«««»  »•  Went- 
worthy  87  N.  H.  1»6,  21 1  (indictment  for  plying 
•n  obitruction,  tiz.  two  .tone,  of  con«idenilile 
«iw,  on  .  niilro*!  tr.ok;  the  r.,t  of  the  pluins 

••me  time  hy  the  defendant,  wu  wimitted  .. 
.howi„Kth.t  th.  defendant  "  h.d  the  .trenBth 
iind  »bihty  to  place  theni  there");  1803.  St.t. 
rJr"'. "."•.."«•  '".  ""(ipei  ti  .how 
the  ^.  '.nt'.  "capfcity  of  orercominK  »nch 
"■"  M   tlie   proiiwutrix   might  have   of- 

••!;^u■-„  t""',  ""  ""•'"•J  th«t  he  had  one. 
him  and  carried  It  wveral  rod.,"  had  "carried 

!t„  ."*..°T.>"'ff';,'!°'".*  ""  "*'•  ""  •>'•  "hoiilder," 
etc.Ji  1879,  Hilhard  v.  B^attie,  69  Id.  462  4«.'5 
(the  rate  ol  pulw-  of  other  healthy  men  .uhjected 
to  the  ume  condition,  a.  the  pUiiitilf  waa  held 

TP  \at  /JJ'*'"  '•  r°"'y'  "*  N-  Y-  m,  ii 
u"  j-\  ^'"*  ,'»"<''»"">  of  the  defencUnt, 
charged  with  murder,  the  act  of  .tabbing  being 
conceded,  tnd  hia  affection  by  .yphilK  wu  held 
nnnecei«arily  and  Improiwrly  admitted  to  ahow 
his  catiatity  to  commit  the  a«iiault.  on  the  prin- 
ciple that  It  merely  preiadiied  the  jury,  and  that 
lUegiileTidence  which  haa  a  tendency  to  excite 
the  |«*.i«ni^  aronw  the  preju.lice,  awaken  the 
•ympathies  or  warp  or  inHiience  the  judgment 
of  the  jurom  in  any  degree,  cannot  be  con.id- 
ered  aa  harmle«' ) ;  1897,  State  v.  Cu.hing   17 

It  ""•  ?  ^''-  "*  CtrenKth-teaU.^ei- 
ciuaea,  except  on  cro«i.examin»tion  to  teat 
accuracy). 

For  the  releraney  of  pby.lcal  capwsity,  when 
pro,*rly  endenced,  to  ahow  the  diing  or  no™ 
doing  of  an  act,  aee  anU,  K  84,  8S 

1878,  Com.  r.  Brown,  i21  Han.  71,  (abor- 
tion; the  pomemion  of  a  ".pecnlum  chair" 
mod  other  initrnmenti,  admitted,  aa  ahowing 
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that  the  defendait  h.d  "  the  mean,  and  oppor. 
tunlty  to  conmiii  the  ohrnce  charged  ")  For 
other  ruling,  .«,  ««,-  i|  87,  88,  .niF  ooa^.  1 238; 
Mine  of  the  ruling,  are  dift.rult  to  place,  i,  ih^ 
evid.ntial  r,ct  ha>,  often  more  than  one  a.i«t. 
.  ,...,."  '.'■  '^"'''"-  •■•'*•  J«>eribe.l  in  .Mon- 

tngue   .tilliam.'  KeiHiniii.>ence«,   II,  222  (libel 
for  cb.irgl.ig  that  the  plaintiff,  a  Kulptor,  di.i 
not  make  the  work,  of  art  put  forth  by  him  „ 
hiH  own,  but  merely  employed  other,  and  t.H>k 
tlieir  pro.luction.  :  the  plaintiff  waa  or.lere,l  by 
thejuilgB  t„  exe,ute  a  wsond  buat  of  a  iienun  of 
whom   there  waa  already  in  exi.tence  a  bn.t 
elaime,!  by  the  plaintiff  to  be  hi.  work ;  thi-  the 
plaintiff  did   in   a  mnm  a<^oining  the  »  ourt. 
uiKlei  condition,  arrangid  to  prevent  fraud:  and 
the  re«iilting  bu«t  "went  a  l<mg  way  to  deter- 
J"'"S.','.l^r""""f  *•"  *"•''•"  *•'''••''  *"  •  '-rJiet 
«.*5*^'i,  '***•  '^'"•"''o  "•  Crowell,  139  JIa« 
688.  2  N.  E.  898  (defence  of  forgery  to  a  prom- 
JMory  note;  evidence  rejected  of  the  platiititf*. 
having  .hown  a  fwnon  how  to  Inilute  notea  by 
tracing;  the  character-rule  wa.  invoked  a.  ex- 
cluding evidence    of    "capacity    and    mean." 
where  directed  to  the  act  In  iiwue  and  not  the 
intent  of  the  doeri  the  ruling  I.  nn«.ui»l). 
480"  487  "'•»''""  «»«■  I  87.  pot,  II  309, 

17/  '?.*«''  ¥i^  »:  N-  "•  *  ^'  f^"-.  "«  Maas. 
nS.  180  8  N.  E.  28  ("ti  appearan,*  and 
I  jBct  [upon  the  atand]  of  a  r-ilroad  car- 
in.pector.  admiuible  "to  aid  the  jury  In  de. 
termining  whether  he  waa  a  perwn  of  .iiitahle 
qualiHcation.  and  of  .ulBiient  intelligence  to 
be  entru»ted  with  ao  re»iionMible  a  duty ";  the 

principle  nppliea  where  the  inquiry  . 
relate,  to  intelligence  and  under.tanjing  aj 
well  aatophyncal  capacity";  1890,  Pea.lee  1.. 
R.  Co..  1U2  id.  15.%  158,  25  N.  E.  71  (wnc 
Uoning  the  preceding,  where  there  u  other 
evidence  of  ncompetencv);  1S97,  01«n  r.  An- 
drewm  188  i,l.  261.  47  H.  E.  90  (we  the  cita- 
tion  aiUf,  1 199 ;  here  nervous  conduct,  etc.,  waa 
admitted  to  ahow  nnfit  phyiical  condition  of  an 
employee). 


« 2l^m  OTRENOm  SKILL.  AGE.  ETC.  , ,,, 

index  of  the  age  of  their  L.relSr  "TT''"'  """  •PP"'«i«"'tely  «„ 
•ge  and  youth  In  eve,^  car«..M  ^  ^  u  ""  "'"'*'"'  "''«'""•  «'  «ld 
f '  what'it  .„ay  L  rj^-hTa  "woT  T  r  "*  T ^^^^  '""^  *-«''«J 
alleged  minor 'may  be  co„rre7  ^jud;nro;"hi;V'%''''^™"^^  "'  "» 
would  be  pedantically  overcautL "« ^     **    *  «"'     *  """'""^  '"»» 


«l.  18»I,  U,  217,  227    trial  of  a  nii.,.k  t.hvil 

h.  had  K»ml  umea  bna  under  the  cire  of 
the   pri»ue,j   h.  ha.1  .n   luithma.  .mi  ?u7« 

n,?t»Ji  .h^  ^u"*"'"'  ■""•  """fen-'l.  aod  .ub- 
niitteil  th«t  th«  couiw.  of  th«  pr«*nt  «aniiiia 
tion  otiaht  to  lj«  codBi>.,I  .„  .»..!-Ir'.i    ?*"'".'■■ 


tion  ought  to  l»  conBiied  to  the«„«r.l  chiracte'r 
;.f  tb..  rnwner!  in  which  the  &urt,  after  hear 

at  luiBuceO.     Mr.  Pliilli,»,  endeavored  to  ahaica 
thi.  deciaion,  contendini  that  a.  th.  imUotn.'nt 

iKMHible  to  eatablub  hia  innoiwnce  othenrine  than 
ly  ahowtng    „  be  verilv  belier«l  they  "  uld 

into  .pecifio  ca«ia  j  we  muat  confine  our«.lvea  to 
Keuerol  evidene..-  Mr.  Phillip,  reau^ed  hU 
«rKU„,ent at  length;  but  the  Attorney-Oene™' 
Lm'  fl""!  .'.t"'  "  '•"  '-"'"l  friend,  rou"d 
uuM-H  of  the  pri«,ner,  he  ahould  go  into  hia  ae». 

ITr    A    -.1  ~  '  ''T'"""';  l""  '""'inatioS  of 
Mr.   A.   waa  reaume<l,  and  he  atated  that  the 
pn«.„er  had  attended  hinj  for  «,ve™l  disonle™ 
and  he  had  the  fullest  reaaon  to  be  m  iafi«U^7h 

»I«  m/  ;„^  ■"  K.  beraiMter,  Mr..  P.,  Mra.  M.. 
Mrs  Mc.  and  a  v,u,t  number  of  other  ladiea  and 
ptiemen  were  then  examined,  and  every  one 
We  teatimonyin  the  atmngeat  manner  to  the 
ak.  1    a«idu.ty,  and  humanly  of  fhe  pri^ner 

?  '.'mrv  LnerdlTv"""^  ■i-'-'^f"  '»"'^'' '!"""'  ^ 
iniinly  attended  bli  pt»ctice  ";  notice  that  what 

eaww,  the  general  ancceu  of  the  accuaed's  treat 
n..nt«  being  r«^ived);  181S,  E.  ,.  WluS, 
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nU?!Vi!j!      ,       *"  ".''"•  ""  "icrreitnew  of  th, 
}  r,  f  u'""*"'  '-""'"onv  a.  to  the  nn,k 

N    W  ^0^  ,"•    "'*"'"'   <^-   »»•    <«■    1«.  76 
.tatute-   ,ir^"!T''"*."^'y  *";  H-y-ician.  under 

&ii:.^rpa;e':"i'3o";ia^5r4«,rr43V(arif 

a  voter)  ;  ,899,  Jopea  ,.  S.Me.  106  Ga  iSsTs* 
».  K.  174  (rape  of  girl  of  flfti^en  -earii  •  amiar 
ance  of  the  girl,  allowed  to  he  conaid.  r™l'i "  C 

und.r  mJ\-    liui    < -  '       *  '.T*.""'  'ntertoura* 

V.Zi  ^  '"  conaider  appearan,-, )  •  loo-j' 
People  ».  EIto,  118  Mich.  619  91  V  W  Taa 
c^minal  i„,erc..mr«,  with  i  rirl  nm  e^'.lLn" 

tern-iiS^  •4-^'thVSo'n  r 

l^m-  u'"'''  '/«'■'  =  '**»  '883,  c.  87S  I  2 

1B61,  SUte  r.  Arnold,   18  Ired.   184    19"  /in 
a|«ctI0..  of  a  delendant,   to  julge  whether  t' 

5%.rx;-T-72s:'"r"itii 
£«r(;Ui-:;^^-i^-S^ 

raale:  her  anpearance  before  jury  allowe     to  L 

«>m*eT>f'thl.'n,'JP"*°"?  ""  "■'•  '"   '»Ji«"«: 
h^tfn  It     ,   """8"  '"fni'te  an  even  more  un- 

oftheperK,nc«nol      .      Mered  evenTdato! 
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The  quality  of  a  voice  may  be  evidenced  by  instances  of  utterance  But 
here  the  questions  that  have  arisen  concern  rather  the  requirement  of  the 
oath  (;,<,<  §  1824).  the  opinion  rule  {pod.  §  1977).  the  possibility  of  accu- 
rate knowledge  founded  on  hearing  only  {post,  §  660).  and  the  relevancy  of 
Identifying  circumstances  {post,  §  413). 

The  capacity  of  nght  may  be  indicated  by  instances  of  its  exercise;  but 
this  can  beit  be  considered  in  dealing  with  the  modes  of  evidencing  distance 
and  other  external  facts  (pott,  §  457). 

§  223.  Health  or  DImbm,  from  AppMranoe.  Oconpatioii,  or  Haredity.  Cor- 
poral appearances  and  conduct  as  indications  of  the  inward  health  or  lack  of 
it  are  relevant.'  The  questions  which  arise  in  connection  with  such  evidence 
are  due  to  other  considerations  than  relevancy ;  the.se  may  involve  the  pro- 
priety of  inspection  of  an  injured  body  by  the  jury  {pott,  §  1158)  or  the 
competency  of  lay  witnesses  to  testify  to  health  or  disease,  by  interoretinc 
corporal  appearances  {post,  §  568).  or  the  application  of  the  opinion  rule  to 
testimony  about  appearances  of  health  or  disease  {post,  §§  1974  1975)  or  the 
application  of  the  heareay  rule,  or  its  exceptions,  to  the  peraon's  statements  of 
pain  or  injury  {post,  §§  1718.  1790). 

Physical  capacity  may  also  be  evidenced  by  the  hereditary  existence  of  a  cer- 
tain quality ;  3  and  the  same  test  of  admissibility  would  here  be  applied  as  for 
insanity  {post,  §  232).  Capacity  may  also  sometimes  be  evidenced  a  priori 
(on  the  principle  noted  ante,  §  190)  by  circumstances  likely  to  result  iu  a 
physical  injury  or  degeneration,  — as  when  "expectation  of  life,"  in  insurance 
cases,  is  affected  by  the  hazardous  eircumstauccs  of  one's  occupation  « 

§  224.  Pecuniary  Capacity,  from  Borrowing  or  Kon-P.ym«it  '  It  has 
already  been  seen  {arUe,  §  89)  that  a  person's  pecuniary  capacity  to  pay  a 
debt  or  to  lend  money  is  relevant  to  the  probability  of  his  paying  or  lendL 
To  show  his  pecuniary  condition  as  to  this  capacity,  his  conduct  in  borrowing 
or  not  paying  thus  becomes  relevant  Nevertheless,  a  line  is  to  be  drawn" 
for  the  mere  failure  (for  example)  to  pay  a  specific  debt  may  be  open  to  so' 


mining  whether  the  liqnor-aeller  aoted  in  sood 
faith  in  trenlingtha  peraon  as  an  adult :  1876, 
IhiHR^r  i>.  State,  63  Ind.  261,  263  (appearance 
before  the  jury,  rejected  j  bnt  testimony  to  ap- 

Seamnee  helil  competent,  the  isane  being  the 
efeihlant'H  pwd  faith  in  aelliug  liquor  to  an 
alleged  minor) ;  1878,  Robiniux  ».  SUte,  63  id. 
235,  237  (selling  liquor  to  a  minor;  antiearanre 
iejeefe,l)  ;  1878,  Swigart  t.  State,  64  id.  698 
(H.iuie) :  188.5,  Binl  v.  State.  104  id.  385,  389 
3  N    K.  827  (same) ;  1887,  Loniaville,  N.  A.  &  f. 

Jl  v^-  ^'°^'  '"  '■'•  ^♦^^  '•*<'•  "  N.  E.  672, 
18  .V.  E.  197  (same,  but  tn«ted  as  exceptional). 
In  these  ndings  (except  in  the  first)  there  is  ap- 
parently no  diacriuiiiiatiun  between  the  use  of 
apiiearance  before  the  jury  and  ti-stiuionv  to 
appearance  ;  but  noaaibly  it  i»  the  former  only 
(as  in  the  flmt  rulinri  that  is  inteii.led  to  be  ex- 
cluded. For  a  consideration  of  this  erratic  doc- 
trine that  inspection  by  the  jury  is  iniproiwr,  aea 
poU,  1 1160. 
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For  the  use  »f  inch  evidence  to  ahow  the 
liquor-teller't  belie/,  see  p,at,  {  257. 

*  1867,  R.  ».  Zeigert,  10  t^ox  C'r.  647  (inunler 
by  atamng  a  child  ;  the  child's  asking'  for  hiv.id 
«dmitte<i  as  an  "  B.!t ") ;  1881,  Cowley  v.  I>e,)p|r, 
83  N.  Y.  477  (citeii  pari,  {  225). 

■  1902,  Binningliani  Southern  R.  Co.  i>.  Cuz- 
lart,  133  Ala.  2«2,  31  .Sa  979  (injury  to  ejvs ; 
to  prove  the  pluintirs  injury  duo  to  other 
causes,  the  defendant  was  not  alloned  to  show 
the  existence  of  eye  ailmenU  in  other  nM'inbera 
of  the  plaintiff's  family,  without  evid.n.e  of 
the  "descemlible  quality"  of  such  niJnieiits). 

•  1893,  Birmingham  M.  K.  Co.  r.  Wilni.T 
97  Ala.  165,  170,  11  So.  886  (that  the  \Mn- 
tiir  was  in  nn  extra  hazardous  o<'eu|«ition,  ad- 
mitte<l);  1893,  Townsend  v.  Briggs,  99  Cul. 
481,  48iS,  34  Pac.  116  (the  injure,!  plsintiirs 
exfieeution  of  life  being  in  issue,  any  facts  alsiut 
him  lessening  that  expectation  are  tdmiaaible ; 
here,  bia  drinking  babita). 
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"^i"^  f  her  explanations  than  total  lack  of  the  means  (on  the  lo-ical  prin- 
ciple of  §  32.  ante)  that  it  would  have  no  appniciable  probative  value  There 
IS  room  for  much  variety  of  circumstance  in  such  evidence,  and  the  discretion 
of  the  trial  Court  should  control." 

§  225.  Prior  or  BnbMqnent  CondiUon.  In  showing  the  existence  at  a 
given  tune  of  any  physical  condition  (skill,  strength,  health,  or  the  like)  the 
existence  of  such  a  condition  at  a  prior  or  subsequent  time  (being  one  of  the 
classes  of  evidence  noted  ante,  §  190)  is  evidential.'  The  limits  of  time  ..ver 
which  such  evidence  may  range  must  depend  on  the  circumstances  of  each 
case  ns  to  the  probability  of  intervening  changes,  and  should  be  left  entirely 
withinthediscretmof  the  trial  judge.    Other  and  analogous  illustrations 

lp:^:uSm,^:^m.  '"^"'  ^°'"'^""  """'  "-  ^°""'  ''''-''"' 

2.   Mental  Capacity. 

§  227.  Mode,  of  eyldeaoln.  Mental  Cpeolty  clronmetantlally.  Mental 
capacity,  like  other  human  qualities  or  conditions  (ante,  §  190)  may  con- 
ceivably be  evidenced  circumstantially  by  three  classes  of  facts,  (1)  the  per- 
sons outward  conduct,   manifesting   the   inward   and  causing    condition; 

.   '  .T*'*  ">""<<='  of  rulings  illustrateg  the  ,le. 
mmbility  of  niakinf;  no  li»nl-nnil-fast  nile :  1871 
WoclKurd  V.  Leavitt.  107  Masa.  46.3,  4fi8  (bor- 

•^51,  -m  (»™e  «a,Sl  in  abuttal  of  Me^     Iw™  ."  bu  ±171  'C  "*'""  "'"'  '!'"  '•'"""''^ 
iion-borrowinK) ;  18«4   Aniwll  v    Rownhnrv^     »    .  '  «'''<-•'' l>e  <io«.  lint  pay,  the  |.l,.ii,tiir 

the  likelihn„.l  of  tL  Vvi.lSnce  wiui^off^irof     11779   39^    '^     '"""^'"  *''"  """'''"•  ^"• 

hi»»traitpne.lj«Tuniarycomlition;  nanforth,J.:  '«  1899  8tui-(I..»nnt'»  An~.»l   ti   n 

"His  lime  net  in  recnnl  to  ueiosaarv  exnenUi       i9    .""H'"/""'?.'?'" 'Appeal,  71  Conn.  392, 

money  by  himarlf  .t  or  ahont  the  time  when     mL    537    30  V  V    hi?'  "'  ^""'V*^"'  '•''» 
he  .laiin-a  to  have  a.lvanml  the  conmlainant     fnr'aStten*     l^oi  f^      "'T/'"'"'  "f'"'"'- 


as  agent  in  18«0-62 j  an  nnsatisfied  ex.cution 
•painst  the  plaintiff  in  IsfiS  wan  exclml.d  : 
thonph  the  use  of  snoh  evidence  for  some  situa- 
tions was  I'oiK'eded  ;  Shai-swocsl,  J. :  "  u  UriSe 


li   L    i "i^'ii  iiic  <|uesiion.     ao 

would  the  faet  that  small  debts  were  contmefej 
by  liini  and  not  (Kiid  when  due  or  after  freiinent 
request,  indicate  soniefhing  in  n-ganl  to  iiera- 
niary  ability.  ...  A  man  may  indeed  lie  will, 
in^'  to  b'lii)  to  his  ncij!hls>r  in  t'iiiie  of  need,  and 
yet  lie  unwilling  to  p.iy  his  debts  in  due  season, 
nlthoiigh  fully  able  to  do  Urth  ;  but  whether  in 
any  given  case  either  one  or  Kith  of  these  facts 
existed,  would  have  to  l>e  detennined  from  a 
variety  of  ciruuni^taiices,  and  their  fone  couM 
|.r..[|eily  W  estimated  by  the  jury");  1902, 
Ritik  of  State  of  N.  Y.  v.  Sonthern  N.  Hank 
170  N.  ]     '  *'    "  " 

of  a  firm 


160  nl  403,  36  N.  E.  flO  (former  idivsieal  health  • 
doubtful,  or  subject  to  the  trial  (i.mt's  .Hscre- 
tion) :  1903,  State  v.  .Si'ott,  —  M,,.  _  70 
S.  \V.  897  (condition  of  prosecutrix  in  I'aiie" 
some     ■onths  later,  admitlid) ;    18S1     Cnwlev 

r.  IVople,  8.1  N.  Y.  477  (e.in.liiio „  Maived 

child  niter  the  lime  char:  ed,  the  ebibl  baving 
changed  only  for  the  but.-!-,  ndniitte.l)-  ]$n;, 
layloiville,  n.  &  II.  R.  Co.  r.  AVainer  ^V  Tex' 
642,  32  S.  W.  8liS  (|s.i>on.a  a,,,,,,ran,e  two 
years  Is^rme,  by  pbotojjiaph,  a.lniittel).  Kor 
other  instances  where  the  comliiion   in  ones- 


V    1    K<i  K    v   tt-'yr ""•  "•    V".'"'      ""'"   "isiances   where   the   com  it  ion   in   ones- 

Oummert,  «7  Pa.  136  (acUon  for  money  »dvancetl  '^'  *        ' 
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(2)  pre-existing  external  circumstances,  tending  to  produce  a  special  mental 
condition;  and  (3)  the  prior  or  subsequent  existence  of  the  cordition.  from 
which  ito  existence  at  the  time  in  question  may  be  inferred.  Each  of  these 
modes  has  its  own  special  difficulties  and  problems. 

§  228.  (1)  iBMnlty.  in  BMi.r.1.  ••  •nd.no.d  by  Conanofc  (1)  Sanity  and 
insanity  are  terms  applicable  to  the  mode  of  operation  of  the  mind  as  iudEed 
by  some  accepted  standard  of  normality.  The  mode  of  operation  of  the 
mmd  IS  ascertamable  from  the  conduct  of  the  person  in  question,  i.  e.  from 
the  effect  produced  by  his  surroundings  on  his  mind  when  responding  by 
action  to  those  surroundings.  Virtually,  then,  the  mind  is  oneT while  the 
surroundings  are  multifold ;  and  the  mode  of  operation  cannot  be  ascertained 
to  be  normal  or  abnormal  except  by  watohing  the  effects  through  a  multifold 
series  of  causes.     On  the  one  hand,  no  single  act  can  be  of  itself  decisive ; 

extn;     TK    /       .  r  J  "^^  "°*  ''^''^''''  °"*^  ^   significant  to  some 
extent    The  first  and  fundamental  rule.  then,  will  be  that  any  atul  all  eon- 

fr  u°V  f  ^?°°  "*  admissible  in  evidence.  There  is  no  restriction  as  to 
the  kind  of  conduct.  There  can  be  none ;  for  if  a  specific  act  does  not  indi- 
cate  insanity  it  may  indicate  sanity.  It  will  certainly  throw  light  one  way 
or  the  other  upon  the  issue.  "  Upon  this  I  believe  that  no  difference  of 
opmion  will  be  found  to  exist."  said  Mr.' Justice  Patteson.  in  a  celebrated 
case  as  to  the  principle  on  which  such  evidence  is  admissible.  Every  act 
of  the  party  s  life  is  relevant  to  the  issue."  i  There  can  be  no  escape  from 
this  consequence.  There  is  no  distinction  in  kind  (whatever  there  maV  be  in 
degree)  between  one  or  another  piece  of  conduct  as  evidence  to  be  considered  • 
some  inference  is  always  possible :  ' 

1838,  Denman,  L.  0.  J.,  in  Doe  d.  Talham  t.  Wright,  6  Nw.  &  M.  132,  148 :  •■  Such  an 
heJ^rr  f^°P*'"  •  "'^  ''~'  ""  '^  '^"''«i<>°  ot  evidence,  as  eve^  tr.„«ction  of 

It  t^       .     !,*■  «'"7  «?"'"•'»'  he  ever  u8«l,  .od  hi.  m.oner  of  conducuTh  ^if 
,«?„T  "'^l^V  ~""*""'  '""y  '"''•  * '««""K °"  'he  question."  "^ 

1870,  Howe,  J    in  State  t.  Ha;,,,  22  La.  An.  39,  40:   "  In*inity  is  »  diwwe     It  hu 

.U  pathology  .nd  iU  symptom,,  and  it  would  seem  that  iU  existen"^  cL  KTetermin^ 

Sfc^^dftr"^  l'^"!!i"^  "'  V"**'  ''^P'°™-  T''-  t"«  i-  to  be  known  byrfmiU 
The  condition  of  the  hidden  mechani.m  i.  to  be  wcerUined  by  tho«,  communicated  m^ve^ 
ment.  which  are  external  and  .ppa«,nt.  To  thi.  end  the  liual  expreasion.  of  a  m^Z 
rtate  are  ongmal  and  competent  evidence.  If  they  are  the  natural  lang„rje  of  menS 
ahenation.  they  furnish  satUfactory  and  sometimes  the  only  proof  of  it.  «*!^n4  U  i- 
true  tha  .uch  expreMion,  may  be  feigned,  and  often  ar*  ;  but  wheUier  th'y  Jer^Vei  oj 
feigned  ,,  for  the  jury  to  determine.  Hence  the  rule  pre;ail.  that,  «Indicfa'f  The  me^ 
Sl';rnm;;t£:t%'^'^''"'  "••  conver.ation..^xcl.m.tion.  J'^l'lToi 

No  doubt  a  Court  is  occasionally  found  excluding  this  or  that  piece  of 

>  1838    Wright  V.  Tatham,  5  CI.  A  F.  670, 
715  ;  80  also  AlJerson,  B.,  at  p.  722. 

Compare  the  following  opinions :  1851, 
ManansRi  v.  Csirs,  1  Macq.  Sc.  App.  212,  218 
(gooil  opinion  by  Lord  Truro)  ;  1»00,  State  «r. 
\Wi«ht,  112  la.  488,  84  N.  W.  641  ("in  all 
cases  mvolving  the  question  of  menUl  capacity. 


sas 


it  IS  competent  to  go  into  the  minutest  details 
of  the  personal  history  "  of  the  individual) ;  l»oo. 
Blume  V.  State,  164  Ind.  843, 6«  N.  E.  771  (hand- 
ro1o"'LJ'"?  <">"'e»'t'0'>  of  letters,  adniitti-d) : 
1868,  Shailer  v.  Bumsteail,  99  Mass.  112  (sw 
quotation  poi<,  {  233);  1864,  Waterman  t>.  Whit- 
ney,  11  a.  y.  157  (iw  quotation  pott,  {  238). 
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conduct;*  but  such  rulings,  which  cannot  be  defended  on  principle,  are 
explainable  usually  as  refusals  to  allow  the  incorrect  impression  to  be  given 
to  the  jury  that  the  specific  conduct  raises  a  presumption  of  insanity «  or 
has  special  weight  in  that  direction.  Moreover,  a  court  on  appeal  may 
properly  enough  refuse  a  new  trial  merely  for  the  rejection  below  of  conduct 
which  was  not  especially  significant ;  but  such  decisions  are  in  strictness  not 
rulings  upon  the  admissibility  of  evidence. 

(2)  Whether  a  certain  piece  of  conduct  ought  to  raise  a  jwM«mi><io«  o/ 
iwawt/y  or  of  sanity,  so  as  to  shift  the  duty  of  producing  evidence  or  other- 
wise to  have  special  controlling  force  with  the  jury,  is  a  different  question 
and  is  not  a  matter  of  the  mere  admissibility  of  the  evidence.  Such  a  ques^ 
tion  IS  often  raised,  for  example,  with  regard  to  the  fact  of  micide.  Rightly 
considered.  "  it  stands  as  a  fact,  with  all  the  other  acts  of  the  deceased's  Ufe  "  « 
so  far  as  its  admissibility  is  involved.  Nevertheless,  it  is  sometimes  ruled 
upon  in  terms  of  admissibiUty,  though  the  language  is  even  then  applied 
where  the  question  of  presumption  is  the  one  really  raised;  such  rulings 
are  therefore  considered  elsewhere  {poit.  §§  2500,  2501),  in  dealing  with 
presumptions.  '* 

(3)  Sometimes  the  condition  of  insanity  is  exhibited  in  a  belief  which  is  a 
rf«/«au,n.and  it  may  thus  become  necessary,  not  only  to  prove  the  belief  but 
also  to  prove  the  facts  which  make  it  a  fal...  and  unnatural  belief.  When 
a  man  says.  "  I  am  the  Messiah,"  or  "  I  am  the  Emperor  of  the  United  States," 
the  falsity  of  the  external  fact  is  ascertainable  without  expressly  evidencing 
It.  But  when  his  belief  is  that  a  brother  is  plotting  to  poison  him,  or  that  he 
18  a  millionaire,  these  facts  must  be  expressly  evidenced  in  disproof.  Accord- 
mgly,  as  a  part  of  the  whole  fact  constituting  the  delusion,  the  external  ele- 
ments may  be  evidenced.  The  objection  to  this  is  usually  that  confusion  of 
issues  ensue  {ante,  §  42)  or  that  undue  prejudice  or  sympathy  will  be  excited 
for  one  or  another  party  concerned  {anU.  §  42) ;  but  these  possibilities  (sub- 
ject, no  doubt,  to  the  tnal  Court's  discretion)  cannot  be  allowed  to  stand  in 
the  way  of  demonstrating  a  significant  manifestation  of  mental  condition* 


»  1868,  People  v.  Garbntt,  17  Mich.  9,  1« 
(  nnDitaral  «na  undue  excitement "  in  a  tima 
S  n  o  '  •*'■''"'«<•) ;  1895,  Taylor  t>.  U.  S. 
7  D.  C.  App.  27,  84  (acciised'a  cnnveraations  in 
(ieneral,  and  »|>art  from  any  (peci6c  one  aiimniat- 
i»e  of  insanity,  excluded). 

*  See  the  next  naragraph  aa  to  this. 

•  1838.  Duffieli  i-.^orria,  3  Harringt  875, 
3B2. 

«  V?.*',',??!''''"'*  "•  01aduh.U3  Ind.  837. 
*i  «.  fc.  118  (facte  to  prove  a  delusion  as  to  the 
adultery  of  the  testator's  wife,  admitted)  j  1898. 
Manatt  t.  Soott,  108  la.  203,  76  N.  W.  717 
{declarations  by  deceased  that  T.  had  attempted 
to  poison  J.  and  had  said  that  he  would  poison 
the  lieeetaed,  admitted  as  indicating*  delusion)  • 
1871,  State  ».  Jones,  60  N.  H.  369.  382  (wife- 
murder  ;  belief  in  the  wife's  adultery,  admitted 
as  showing  an  insane  delusion) ;  1888,  Bouch 
V.  Zehnng,  69  Pa.  78  (danying  the  doing  of 


870 


>  thing  which  had  in  reality  been  done,  ad- 
muted) ;  1896,  Titus  v.  Gage.  70  Vt.  13.  39  All 
246  (alleged  insane  belief  that  certain  neighliora 
stole ;  the  good  repi-^ation  of  these  neighbotn 
receivable,  after  proo  of  their  innocence,  to 
show  the  unreasonableness  of  the  belief).  In 
such  a  case,  of  conrse,  the  opiwneut  may  (on 
the  logical  principle  of  %  34,  anU)  prove  facts 
which  indicate  that  the  belief  was  not  a  delii- 
sion:  1854,  Com.  v.  Wilson,  1  Orav  337,  339 
(murder  of  A  ;  defence,  inwine  delusion  that  A 
was  conspiring  against  defendant ;  A's  expres- 
sions  of  hostility  admitted  to  show  his  real 
feeliiiga,  as  evidence  that  defendant   was   not 

•.a"1'l!'  '  "''•  ^••'«  "•  •''"'".  80  N.  H.  369 
882  (the  issue  being  whether  the  defendant"! 
belief  in  his  wife's  adultery  was  a  mere  insane 
delusion,  or  was  founded  on  rational  grounds 
particularly  rumor,  the  existence  of  such  a 
general  maun  wu  received).    Distinguish  the 
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(4)  Oa  the  same  principle,  when  conduct  ia  looked  to  as  an  index  of  the 
mion^y  of  menu   operations,  all  the  facts  upon  which  the  Conduct  was 

:^^nx.attoni  0/ third  peruin,.  maj  become  relevant,  _  not  as  in  themsel^s 

SeWw.  ..  .  T'"'  ?  'i"""°°'  W^"  P'"'"*">  '"'bad  to  giv"  the 
?.o  Z  ^l""  .*°  'T^'  u''™''  "  heretofore."  and  required  that  they 
vf^  hllf  r"  "T/°'  "»«'°««lv«'."yet  should  not  "minish  aught  from 
your  bricks  of  your  daily  task."  it  was  in  fact  not  humanly  possiblf  to  S 

weVSL  ""'""'  '''  \"  "''°  ^°"'^  J"'^^^  -•>^''»-  the  Se  of  W 
w!  n  .Vr'"'!.°''T'"''''*'  '"^"'y  ^^'^  the  fact  that  thdr  tale  of  brick 
was  not  delrvered  to  their  masters.    All  human  action,  mental  or  phys[  a? 

itriffud^rs  ft=i:^„tti::;.TStr^^^^^ 
the"iSX"^\t^;ar;^r.::r^^^ 

mstory.  Just  as  the  greatness  of  a  man's  executive  achievement  must 
be  measured  by  comparing  what  he  had 'to  do  and  his  means  of  d"n« 
with  what  he  has  actuaUy  done,  so  the  rationality  of  his  acts  is  to  b! 

that  lay  before  him  to  be  reasoned  upon.     Accordingly,  when  anv  act  ci 

a^  esseS  LT'1  '^  T^  ^T^'  "''^  ^  com^/ilicarions.  1  Tat 

r  iSi  uL  ^„"  ^"'"'  "^°  ^'^^  '""°''-  "^^  *>"ly  requi^ments  to 
be  insisted  upon  as  necessary  assumptions,  are  that  the  other  person's 
acts  or  communications  have  come  to  the  knowledge  of  the  peSon  i, 
question,  and  that  some  act  or  treatment  of  them  by  him  haf  endued 
Ihis  application  of  the  principle  has  been  expounded,  once  for  a^t 
Uie  opinions  delivered  in  the  much-argued  case  of  Wr^U.  TaiLT- 
ludr;  1  "^''"  °'  irreconcilable  difference  of  detail  betwln  Ihe^S^o"; 
judges,  there  was  a  general  recognition  of  the  principle  at  large  t 

truth  or  raUity  of  th.  f«=u  th.t  u  involv«I,  T  8..thi.cu.  i„„oth.r„p«:t.,a-.  1 1786. 
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^wf  *•  "•' I"""""  t»  ^  «•<».  no  prefumptioD  1.  to  be  made  that  any  act  bearing  npon 
L  «t  il  :L  ^V^:  '"'"°'  °'  ^^  ""y  ""'"  P"~"  ^°'  »••'"•  ""«'*''.  whole  vSrof 
•eu  na.  Uken  in  U.  The  letten  may  hare  been  opened,  arranged,  and  depoiifed  in  the 
cupboard  by  the  tesUtor  hinuelf,  or  by  hi.  .tewardVattorney.  o"o  her  ageT  The  JS 
a«  peri^ecly  con«.tent  with  either  view  of  the  caae."    Parte,  B.:  "The^  h  no  dS 

tCthJTu?    .'i^  '^"  '^'"^  ''•*"•  "y  *''•  '**'»'°'  '  •"«'• "  t"  "'direct  proof,  to  infer 
that  the  testator  d.d  the  acU,  i.  to  a«ume  the  Tery  fact  to  be  proved.  .  .  .For  the  pur' 
pose  of  ahowing  hu.  capacity  to  make  a  will,  the  evidence  ia  offered;  and.  to  prove  tha 
aletterfound  .n  the  repository,  in  an  open  atate.  with  the  indoraement  of  MrBarroi 

itTe    a„'/^    r"  ^;'?*  ''■"  **"  '«*"*°'  "•  •""-P*'^"*  '" °P«°  ">e  letter  and  to3 
t  over,  and  to  refer  ,t  to  1...  attorney.    If  it  be  a»ked  to  u«i  all  Vhis  as  indirect  evident 

one  else,  did  this?  But  that  is  to  utame  the  degree  of  competence  which  the  facts  are 
«lduced  in  order  to  prove.  The  n-^ument.  then,  proceed,  in  a  circle,-beca„«  he  h^ 
he^  d  tL  ^  ,''°  these  act.  of  ordinary  business,  therefore  it  is  to  be  inferred  tS 
^WHtv  .^TMI  ?T  ^'J'^  """"•  •*"'*»''•  "'•^  •"'""••^  ""at  he  was  of  sufficient 

Msumption  of  the  very  fact  in  question."  Vaughan,  J.:  "  In  the  first  place,  it  may  be 
!^v1;l  of  th^  »ny  evidence  of  act.  done  by  the  testator  upon  the  letter;  in  question',  o^ 
any  one  of  them?  (for  any  acts  of  the  testator  are  of  course  evidence).  I  am  of  opinio., 
that  thero  1.  fair  ground  for  such  inference.  Certain  lette«  are  found  in  a  m"n'.  nrivLt^ 
iXri'^mJ'of  w'h  t"l°'  ''''^^'^'  -'»>  "•'  -»••  broken  in  company  with'othel 
W^  ^n  -!i  '  K  u"".  'ndonwment.  in  hi.  handwriting,  and  others  of  which  have 
been  answered  in  h.s  handwnt.ng.  Do  not  all  these  facts  conspire  to  prove,  at  least 
rimo.t  irrejnstibly  to  invite  the  conclusion,  that  the  lett-  in  question  had  their  seri.w 
broken  and  were  perused  by  him?    It  ha.  been  arguea  <  bar.  that,  to  raise  this  pr^ 

sumption,  we  assume  the  man's  compei.  -y,  which  is  ooint  to  be  proved  A  ZZ 
reflection  will  I  think,  show  thi,  reasoning'  to  be  vicio  In  the  firstTla^,'  tht  iS 
ment  doe.  not  Msume  any  competency  at  all;  and,  in  the  .econd  place,  Uie  competency 
which  isinferred  i.„ot  thecompetencywhich  is  disputed,  namely,  the  competency  tom°k^ 
Tk!  1*;  •  •  ^'"*  ^  ^°(.«'"  ^l"**  the  testator  wa.  competent  to  open  the  seals  and  pe. 
the  letter^  because  the  answers  and  indorsements  to  the  other  letter,  in  hi.  hana- 
™r.  ,/t?"'^  ^^  'rP"**-*  »°,*°  ^'O'  ««">  '"  ~"=l"de  that  he  actually  did  open  and 
peruse  these  letters  because  the  fact  of  finding  them  opened  in  hu  private  drav^r.  and 
in  the  company  of  letter,  which  he  mu.t  be  taken  to  have  opened  andVrused,"urn  she. 
cogent  evidence  that  he  opened  and  pen«ed  the*.  But  we  do  not  thereby  even  infer  him 
competent  to  make  a  will.  We  conclude  him  competent  to  open  and  read  a  letter  Th^ 
opening  and  perusing  a  letter  are  certainly  acts,  and  thereto™  they  stand  upon  the  same 

K"fl"u  e  ,  °  K,"  r"  "'  •;  """••  ""•*  ""y  ^  P^P^^'y  «"«1  P""«S  admit  J 

yZ  W  ^  .  valuable  element,  it  a  body  of  proof,  is  another  question,  quite  distinct 
from  the  present.  ...  Thus  we  are  carried  on  to  the  question,  whether  the  contents  of 

estab  ished;  >/  they  can,  then  of  course  they  may  be  admitted;  if  not.  they  must  be  i^ 
2^L  ;,  .     r"       ""  ''•"•anted  in  saying  that  the  contents  of  a  letter  cannot  tend  to 
clear  up.  or  explain,  or  give  any  stamp  of  character  to  any  act  which  does  not  from  its 
nature  import  that  the  party  apprehended  or  misapprehended  it.  contents.  .  .  .  ^"f 
Ltte^wmT"  '  Tm"'.''""'  '"^  ■"'  '"  consequence  of  having  read  a  letter  that 

W^r  will  be  a  very  valuable  instrument  to  lead  the  mind  to  a  proper  estimate  of  the  pur 

tl!ZulTT"'^'TT  "^  **"  r'"'*'  "^  *"■''**«"  •"<*  thecontents  are  necesfa^ 
SrTal?oni.rvJ!i^h  *'°'.!1*  "'  """  «;nndne«or  absurdity  of  .uch  apprehensioZ 
Or,  If  a  person  la  proved  by  gestoies  or  word,  to  have  shown  certain  sign,  of  pa««on  or 
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Ti?  t  "5^  "!"!!?'  '  ^JH  ''^"»  *"•  >°»«>«8"«».  then  thoM  g«.tur6.  or  wonb. 
lu  m^S^"^/  '"•H*^',::^'  •'T'.'""'  •"  -PP^hended  such  oontenU ;  .nd  .uch  ^. 
tonU  may  th«r«for«  be  recited  to  la*!  u.  to  .n  opinion  of  hi.  temper  or  hi.  Mnity.     But. 

Im"."  "T  I'  *•"?*»"•  P«"««> «"  th'  '-'ter.  but  the  i»cU  wd  induct  at  the  ^erZ" 
jome  .uch  .cu  or  .Ute.  of  mind,  in  order  to  juetify  tJ,e  «i,ni»ion  of  .uoh  decl^^n^ 

-!n!!"".T!l  f*'.""  """*  •"••"•*«'  ^  '^  •"?'*''"«  »P°°  the  receipt  of  intelli- 
gence^  •"kfht  be  proof  of  .  .Ut.  of  mind.  In  the  pre^nt  o'Le.Uwn.  the«  iSJtnTZ 
Mated  to  u.  but  that  of  mere  peruwl  «,d  caating  the  eye  over  the  oontenU     TherTu 

that  Mr.  Marwlen  acted  aa  upon  an  apprehanaion  of  what  they  wntainad. " 

(6)  In  the  foregoing  Bort  of  evidence,  the  Etanay  nUe  forms  no  objection 
to  admitting  the  communications  of  third  persons,  because  they  are  received 
without  reference  to  the  truth  of  their  statements  and  without  any  credit 
bemg  given  to  them  testimonially;  they  are  therefore  not  obnoxious  to  the 
Hearsay  rule  (as  noted  more  fully  j»,<,  §  1789X  The  same  objection  may 
also  be  made  to  receiving  the  utterancu  of  the  person  himulf  (accused,  testa- 
tor.  or  the  like)  whose  sanity  is  in  question;  and  the  answer  is  the  same 
Such  utterances  are  not  received  as  testimonial  assertions  by  him  to  prove  the 
facts  asserted  therein,  but  as  indicating  cirdimstontially  the  operations  of  his 
mmd;  accordingly,  it  is  no  violation  of  the  Hearsay  rule  to  receive  them 
(pott,  §  1790). 

(6)  On  the  general  principle  of  Eelevancy  (ante.  §  34).  any  piece  of  conduct 

offered  as  mdicating  insanity  may  be  explained  away  as  equally  or  more  con- 

sistent  with  some  other  hypothesis.    That  which  appears  to  be  an  irrational 

act  or  utterance  may.  in  the  light  of  certain  facto,  be  rational,  or  may  be  the 

result  of  some  other  abnormal  mental  condition  than  insanity  (such  as  fever  or 

intoxication).     These  explanatory  facU  are  thus  always  admissible,  providing 

only  that  they  have  in  some  degree  an  expknatory  significance."    This  much 

18  indisputable,  and  is  merely  a  simple  application  of  a  general  principle. 

But  there  is  a  larger  apphcation  of  it  in  the  present  relation ;  for  since  insanity 

or  sanity  is  the  relation  of  the  mind  as  a  whole  to  life  as  a  whole,  and  sin(4 

the  grades  and  distmctions  between  eccentricity  and  insanity  are  sometimes 

difficult  to  interpret,  the  operation  of  the  mind  in  a  single  instance  may  be 

explainable  not  merely  by  other  facte  and  conduct  at  that  verj-  time,  but  also 

by  facte  and  conduct  at  a  different  time.    The  mental  operation  at  the  moment 

may  seem  irregular,  and  an  inference  of  general  irregularity  might  thence  be 

drawn;  but.  when  noticed  at  other  times,  it  may  be  perceived  to  be  regular 

•  1888,  Hopps  V.  People,  81  111.  885,  888 
(wife-murder;  the  rtefendant'ii  coolneu  and  un- 
concern at  the  deed  being  offered  as  evidence  of 
inunity,  the  prosecution  wai  allowed  to  show 
that  he  "  had  spent  years  of  his  early  life  in  a 
penlous calling,"  namely,  smugnling,  "demand- 
ing at  all  times  great  coolness  and  hardihood, 
and  therein  .  .  .  learned  the  deportment  ex- 
hibited by  him  on  this  occasion");  1878 
KoM  r.  McQuiston,  45  la.  147  (a  testator  had 
made  two  wills  at  different  times,  and  the  con- 
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t«8tsnts,  after  showing  insanity  at  the  time  uf 
tne  nrst,  offered  it  as  indicating  by  its  rati.mal 
character  that  the  rationality  of  the  second  will 
was  not  conolnsive  of  sanity  at  the  time);  1894, 
People  i>.  Miles,  U3  N.  Y.  383,  38  N.  E.  456  (to 
explain  away  strange  coniluct,  the  fact  of  intoxi- 
cation  at  the  time  was  received);  1867,  Wood 
r.  Sawyer,  Phillips  275  (peculiar  conduct  being 
offered  to  show  insanity  at  the  time,  it  was  en- 
denced  that  these  peculiarities  were  normal  trait, 
present  even  at  times  of  conceded  wnity). 
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enough  on  the  whole.  A  laiger  scope  of  obeervation  mnst  often  be  taken  in 
order  to  negative  the  erroneous  inference  from  single  acta  that  the  whole,  if 
known,  would  be  similar  to  the  single  acts.  This  larger  group  of  data,  then, 
may  properly  be  considered  in  order  to  explain  away  the  apparent  inference 
from  isolated  acts : 

1838,  Clifford,  J^in  V.  S.  r.  Holmei,  1  Cliff.  98,109:  "OneoftheioggMtioiii . . .  watthat 
the  gorernoMnt,  in  attempting  to  rebut  the  teatimony  offered  by  the  prisoner  on  this  point 
[of  insanity]  should  have  been  Umited  to  the  explanation  or  denial  of  the  particular  trans- 
aotions,  aets,  eondnct,  and  declarations  introduced  by  the  prisoner  to  make  out  his  defence. 
.  .  .  [It]  cannot  be  sustained.  Most  men  in  the  course  of  their  liTes,  in  times  of  excite- 
ment produced  by  disease  or  otherwise,  do  many  strange  and  peculiar  acts,'  and  oftentimes 
give  utterance  to  eccentric  or  uuusual  language ;  and  it  U  obvious  that  if  a  person  accused 
of  crime  may  select  and  offer  in  evidence  all  the  dark  spoU  of  his  life,  or  every  peculiar 
and  unusual  act  and  declaration,  and  be  allowed  to  exclude  all  the  test,  that  many  guilty 
offenders  must  escape  and  justice  be  often  defeated,  because  the  means  of  ascertaining  the 
truth  are  excluded  from  the  jury.  .  .  .  [Whenever  the  accused  has  offered  his  acts,  con- 
duct, and  declarations,  before  and  after  the  homicide,]  the  government  may  offer  evidence 
of  other  acts,  conduct,  and  declarations  of  the  accused  within  the  same  period  to  show 
that  he  was  sane  and  to  rebut  the  evidence  introduced  by  the  defence." 

§  229.  Same :  Teatamantary  Capacity.  That  any  and  all  conduct  may  be 
indicative  of  sanity  or  insanity  is  equally  true  for  testamentary  capacity  as 
for  criminal  capacity.  There  is,  to  be  sure,  a  different  legal  standard  of 
capacity  for  the  two  situations,  and  accordingly  more  emphasis  and  legal 
significance  will  attach  to  certain  kinds  of  cases  in  the  one  instance  than  in 
the  other.  Moreover,  certain  forms  of  mental  abnormality  might  conceiv- 
ably be  excluded  altogether  from  consideration  by  the  definition  of  the 
substantive  law ;  but  the  evidence  to  prove  them  would  then  be  excluded 
because  the  facts  to  be  proved  by  it  would  be  immaterial  and  not  because 
of  the  law  of  evidence  {ante,  §  2).  The  chief  questions  that  arise  specially 
in  the  proof  of  insanity  as  affecting  testamentary  capacity  are  thus  rather  a 
consequence  of  its  special  definition  in  the  substantive  law  rather  than  of  any 
difference  in  the  rule  of  evidence.  Only  two  of  these  seem  worth  noticing 
here,  namely,  the  facts  of  former  testamentary  plans  and  of  disinheritance 
of  relatives  in  the  will  in  issue.  These  two  need  special  notice  because 
such  facts  have  other  evidential  uses  which  ought  to  be  distinguished  from 
the  present  one. 

(1)  The  testator's  capacity  may  be  indicated,  among  other  things,  by  his 
method  of  dealing  with  his  property  and  other  affairs.  Whether  they  are 
treated  by  him  intelligently  or  otherwise  will  be  significant  of  capacity.'  In 
particular,  his  plans,  conversations,  and  acts  (independently  of  the  actual  ex- 
ecution of  the  will)  in  reference  to  the  disposition  of  his  property  after  death 
will  indicate  whether  his  treatment  of  the  subject  is  intelligent    Such  facts 

•aI  ^^"jEI*".'  ,'*i''  Barlier's  Appeal,  68  Conn.  Johnaon,  86  Minn.  817,  818,  80  K  W.  894  (tea- 

,11',  L^  ^  Atl.  973  (tesUtor'a  diaries  received);  tator'a  acta  and  declaration  "  tending  to  show  hi> 

III  1  °°"*J  "•  Bo*".  142  Ind.  194,  41  N.  E.  comprehension  or  non-comprehenaion  of  daily 

623  (that  the  testator  did  not  attend  in  person  to  oceurrencea  in  hia  buainass.''^adniittedt. 
hia  bnaincaa,  admitted);    1886,   Woodcock  r.  ' 
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•  •  1.V  uiir.  A 

Z  1^"!°"  ''"^'"•-  '*•  •"  «*''«  -<»-t. «  bearing  on  hi.  capacity  at 

comprehend  the  nature  and  effect  of  the  tnw«lJ„„  iJ  u  it""""  •!•  *"  "l''''  '»  ""l  <»!'« 
.abject-matter  wd  the  effect  o7the  t^L^Tn^"  Jl  "  if  different  bearing,.  in.ludi.„r  the 
i«  the  prior  will.  A  teaUtor  «.y  b.  o^run^Ji!^."^"  ^'!;  '""'•  *"•*  ''K-"^"  "»'"-l 
.u.Uin  a  will  executed  by  him.  tL VthZate  X. 'If  uu^  T'^  """""'^  ""«"''""  ^ 
dition  may  be  one,.  ,al  to  buainei.  t^^n^of  °  ,  '""'"•>•"<'  consequent  mental  con- 
n.ight  hold  out  foVthe  eompletlJ^  r.^?Z^l*  •  '",  ex^^tiug  nature ;  and  hi,  .trength 
hi.  attention  but  •  ahort  timrwhil.  it  l^.nTi^  f  L"'*"'^  »>»'  '«*  <i«t«il«,  and  rcnuiring 
-Ute  under  an  el.bo  .^-171    C  r(I.„w  °' •'»■"«• 

cap«,ity  of  the  teeUtor  to  underaUnd^l  .H.,  »  '  "  '^'^r""'"'  '*"•  I"*"'""  »«  the 
di-poeition  of  hU  e.Ute.  whctte^S^.twS  w^^n'"  ""'i''  'l.*'"^  '"  '•'''"°"  *»  "» 
what  hi.  pre^ou.  intension,  may  hare  Set  TJ'Z  V  v""""  *°  '"*  """"?•"••  •»«» 
mportant  and  material  matter,  for  tte  cTridwafron  „f  i'h  1  ■"**  °'  <J«'««"ion-%  we,* 
tator.in  thi,  in.Unce.contemplated  ach^ieT^h.!     '^"7;;  '  "  I'- 'hen.  the  te^ 

acceMion  to  hi.  property,  and  had  manifel^'hi.  n  ""  °i  •■'•  **"'  ^"  ^'^^  "'  »» 

.ickne...  thew  thi„^  would  be  material^  .1       ^'P^  .<»  to  do  a  ,hort  time  before  hi. 

able  to  under.t.nd'^and"^!  „„7eSJ:t^,rtl":3    "determining  whether  he  wa. 

engaged  at  the  time  he  executed  the  c<Xn«„H»..  ^'  buainew  in  which  he  wa. 

Such  declaration..  ^pecMw7rM^oZ*l     '^^^^'^'^"^  the  tran«cUon.  .  .  . 

o?^rr.?T------e-^^^ 

or  make  a  certain  dispute  Irati  n tr§  uC;  ^^'if ^^P^  ^^ 
whether  he  intentionally  destroyed  a  w  1  Ih  v  ill^,^  '  ^  ^''^'  "  *°  "^"^ 
1782).  or  to  show  whether  a  ^1  c  Wd  Jo  .-«  W  °."  ^'^'''  ^^  ^^^^• 
influence  conforms  to  his  nori^  w^hT.  ?  J"^", l^*"  °»ade  under  undue 
all  legitimate  evidential  usrhuHL:  ? V  "''  ^r''  §  ^'^^^  '^^''^  *" 
principles  and  perforrdiZ^t  LvSs        ""  '"'''  """"'"^  °"  '^''^--' 

ficiaries  is  a  circuZtance  SLsol^"  "^^'"^  *"  *^  '*'''  '''''^^  ^°«- 
The  provisions  of  tSl  wS  in  th7s  LZ  ^""*  "^°  ^  "'"*^^  '"'"'^'"'"'• 
evidential  facts.  Takin  alone  h^v'T'  77"''  ""  ""''  '"  themselves  the 
^ith  the  state  of  hlrrelJ  ShtTrhr  ''  ''  "''^ '"  ^°"'P»"-° 

read.  "  I  bequeath  all  my  proSv  t^T  ^^  ^T""'  *'«'"''•=""'•  ^^  «  ^i» 
general  knolledge  supK  C  which'^/'t'^"'^  °'  ^'^«"°«'"  °" 
aberration.     But  if  he  teaths  aiT-f        .^''  '^^  ^"'i""'"  "«  ^^  "^n^al 
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lack  of  balance.  In  ghort,  the  facta  of  the  teatator's  family  relationships  an 
material  to  establish  a  standard  of  normal  teatamentary  terms,— such  terms 
as  a  rational  man  would  presumably  have  sanctioned,  aud  it  is  only  ofter 
obtaining  such  a  standard  that  it  is  possible  to  make  inferences  as  to  the 
rationality  of  the  terms  of  the  will  It  is  to  this  end  that  the  facta  of  family 
relationship  are  considered : 

1820,  Oa.011  J,  in  Patttnon  r.  Patltnon,  6  8.  »  R.  65  :  ••  Where  •  will  U  impeaehed 
for  imbeeility  of  mind  in  tlie  teetotor,  together  with  fraudulent  practioee  by  the  devioeei 
toe  iDtnniio  eTidenee  of  the  will  itielf,  Mieing  from  the  unrea«>nableneM  or  injustice  of 
its  proyuioM,  Ukiag  into  view  the  state  of  the  testator',  property,  family,  and  the  claiini 
of  particular  indiTiduala,  is  oompetont  and  proper  for  the  ooniideration  of  the  Jury.  The 
iieue  den«iva  vtl  nm  inrolree  the  validity  of  the  execution,  and  not  the  contents;  yet.  the 
oontenU.  lo  far  as  they  have  a  bearing  on  the  queetiou  of  execution,  are  pertinent,  and 
with  thi«  Tiew,  toe  whole  will  U  usually  read.  But  the  partiouUr  proriiioiii  of  the  will 
oould  hare  no  practical  influence  on  the  question,  without  eridence  of  the  circumiUnces 
and  condition  of  toe  tetUtor'i  family  and  property;  for  it  i>  only  by  a  compariwn  of 
tbeee  wito  each  otoer,that  an  inference  arises,  as  to  toe  sanity  of  his  mind,  and  iU  freedom 
ot  action.  To  justify  a  jury  in  invalidating  a  wiU,  from  iU  intrinsic  evidence  only,  would 
require  au  extreme  case,  perhaps  such  as  never  can  occur;  but  the  disposition  of  the 
property  may  be  so  utterly  absurd  or  unjust,  as  to  induce  a  reasonable  belief,  that  no  man 
in  his  senses,  aud  uncontrolled  by  an  improper  iufluence,  would  make  it;  and  there  may 
be  cases,  where  this  internal  evidence,  added  to  otoer  proof,  which  would,  of  itielf  leave 
the  question  doubtful,  ought  to  turn  toe  scale.  In  fact,  toe  evidence  of  practice  on  the 
intellect  of  a  weak  man,  is  usually  compounded  of  ingredicnU  so  various  in  their  nature, 
ud  remote  in  their  consequences  and  connexion,  that  toe  question  of  relevancy  is  ofton 
of  very  diffl.  It  solution.  In  such  a  case,  the  Court  should  lean  in  favor  of  admitting  the 
evidence,  to  enable  the  jury  to  judge  from  a  oonsideraUon  of  all  the  circamstances  " 

1833,  Buchanan,  C.  J.,  in  Davit  v.  Calvert,  6  G.  &  J.  268:  "  It  is  not  of  itself  sufficient 
to  avoid  a  wiU  or  tasUment,  toat  its  dUpositions  are  imprudent,  and  not  to  be  accounted 
for.  But  a  will  or  testament  may,  by  its  provuions,  furnish  intrinsic  evidence  involving 
it  in  suspicion,  and  tending  to  show  toe  incapacity  of  toe  tesUtor  to  make  a  disposition 
of  his  esUte  wito  judgment  and  understanding,  in  reference  to  the  amount  and  situation 
of  his  property,  and  toe  relative  claims  of  the  different  persons  who  should  have  been  the 
objects  of  his  bounty  — such  as  a  disposition  of  bis  whole  esUte,  to  the  exclusion  of  near 
and  dear  relations,  having  the  strongest  natural  claims  upon  his  affection,  a  wife  and 
children,  for  instance,  or  otoer  near  relations  —  ,  without  any  apparent  or  known  cause, 
which  alone  would  be  a  suspicious  circumstance,  although  not  furnishing  per  te  sufficient 
ground  for  setting  aside  toe  instrument.  This  is  but  a  single  example,  and  not  given  as 
toe  only  one,  calculated  to  excite  suspicion  of  the  competency  and  freedom  to  act  of  a 
testator.  The  contents,  therefore,  of  the  will  or  testament  itself,  and  the  manner  in  which 
It  was  writte-  and  executed,  together  with  the  nature  and  extent  of  toe  estete  of  the  tes- 
tator; his  family  and  connections;  their  condition  and  relative  situation  to  him ;  the  terms 
upon  which  he  stood  with  them,  and  toe  claims  of  particular  individuals ;  the  condition 
and  relative  situation  of  the  legatees  or  devisees  named;  the  situation  of  the  testator  him- 
self, and  the  circumstances  under  which  the  will  or  tesUment  was  made,  are  all  proper  to 
be  shown  to  the  jury,  and  often  afford  important  evidence  in  the  decision  of  toe  question 
of  incapacity.  And  sometimes,  if  tak«n  altogether,  may,  according  to  the  degree  of  the 
injustice,  absurdity,  or  unreasonableness  of  the  dispositions  attempted  to  be  made  of  the 
property,  tending  to  induce  a  reasonable  Joubt  of  the  necessary  sanity  ot  the  m.iker,  and 
of  his  free  agency  uncontrolled  by  some  undue  influence,  and  the  nature  of  the  attending 
circumstonces.  and  condition,  and  conduct,  and  character  of  those  around  him,  justify  a 
jury  in  deciding  against  toe  vaUdity  of  toe  instrument,  when  ite  provisions,  standing 
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S.^in"**'"^  ^  '^  clnm-iUno...  or  not  ooopbd  with  th«n,  w«dd  boI  b. 

Ai.l^i\\  ^*7!T^  *?••  •"  **'^  '•  **»«««/,  30  Wend.  2M,  81« :  « If  th.  tNteiMDUrr 
dtap*.  Uon  b.  in  llMlf  cootiMwt  with  Um  •ituMio.  of  ti>.  t..U»r  wd  inooJr^  *i2 
hb^e8Uoo.«dpr.»iou.  d*,l«Uon.,  if  it  ta  .u«h  ..  mi,bt  nS^/wTSn  wJ 
^  f««  «..  «,  ritu^d.  tl>i.  i.  ifU  rtiond  wd  Ifl  ivid-K^^o^l^i,"; 

jne^.;r.Tid«o.,o«f«t.it.    Th.  rUloo.Iity  of  tl- «t  go«  to  .how  tlHlJ  of^ 
18M,  i>«rlm«,  J.,  ia  AiUmgion  r.  WUton,  S  lad.  187 :  "  Br  our  Uw  >  »««.»  «,-.—. 

unt  to  «.ko  .will  m.y  .„ti«iy  duinh.;;;rhi.  chiidr.rif  h,  j.^  to  do\rrrcrh^ 

r.i^farS!J^*^  of  th.  OM^  th.«for.,  when  th.  children  »•  di.inh«it*i.  U  of  m» 
^^i,^  "  •  circumrtwea  for  th.  oontid.r.tion  of  th.  Jury  in  ooni.«,tio«  with 
tt-  othw  wndoDo.  «.b«itt*i  trading  to  .bow  in.«.ity  or  other  aentol  def^^ 

i.J^i't'^/'  T-  '.ff*".*"  •'^'*""''*  incapwity  U  generally  conceded  «• 
proper*    It  is  desirable,  however,  to  distinguish  it  from  sundry  other  uses 

etutgrSo^''  "^  "•''""  ""**"«  ^«"«-'"''  *»>•-  - -»«^  ^"^ 

•  ^  ?*'\r"A"  ^"*'"  '^'••»«»*   The  making  of  a  will  under  undue  influeuce 

normal  wishes  and  plans  but  yielded  to  the  latter's  volition.  For  the  purpose 
of  evidencing  this  condition,  various  sorts  of  facts  are  relevant,  but  the  chrf 
Srn^S'V'"""  V"^  in  connection  with  the  Hearsay  rule  and  they 
c^««  of  .  "  °"'l'".  °'^"  "^  '^"*'"8uish  them  froi  the  foregoing 
classes  of  evidence  on  the  issue  of  mental  incapacity. 

(a)  The  facU  of  family  rdationd^ip.  in  comparison  with  the  will's  actual 
provisions,  may  be  considered  not  only  (as  above)  on  the  issue  of  sanity,  but 


*  ""•.  8*°'>'"  '•  Honiton,  83  Alik.  M4  (on- 
B.tur.1  dutnbation  of  propertr.  admiwiblf); 
18<1,  Fountain  r.  Brown,  88  id.  74  /nmei' 
1810,  Swift.  Eria.no.,  Conn.,  140  ("If  iKdui 
Po»itioB  of  th.  mUU  be  Tery  nnnsawnable  and 

2K?^l  "  ^^a*  '*  "  •t»n|t»i».  or  aU  to  on. 
ohiM,  tliu  wijl  be  a  itnns  errcunutanc.  from 
whence  to  infer  nndaa  influane.  and  want  of 


wneiice  to  infer  nodaa  influene.  and  want  of  »<«»  J»Tu:jL  V  rf  ""  »""  inio  conaid.w 
nnderstandiDK");  1888.  CrandS'.  Ad3  «a  ^A"^  '^^St"^"'  ',''?„•'•»•  <>'  the  Ustator'a 
Conn.  »«5,_  &  'Ao.  6^  (ipp"^  tSraU       Tf  .^^'r;^-^' Y  'LI",?   C.  836,  2.8 


Conn.  S65,  28  AtL  631  (approring  ttrabo'. 
P»^)i  1867,  Bo.  ».  Taylor.  45  111  485  (prior 
will  wjeotod  aa  beiuK  of  no  value  under  the  lir- 
cuinsUncM);  1868,  Crumi).  ThomIey,47  id.  1»2. 
198  (principle  conceded);  1902,  Webeter  7 
Vorty,  194  id.  408,  62  N.  E.  807;  1854,  Ad- 
dinKtnn  v.  Wilaon,  6  Ind.  137  (we  quotetion 

*70,  iS  N.  E.  771  (atwutor'a  girtng  mora  to 
nwcea  and  nephew,  than  to  aiaten,  no  evidence 
of  inMDity,  apart  from  other  f.cu):  1894.  Sim 
e.  RiiMell,  90  la.  656,  57  N.  W.  602  (nnnatu. 
ral  distnbution  of  property,  admiaaible);  1894. 
penning  v.  Butcher,  91  id.  429,  59  id  70 
(«ame) ;  1895,  Bever  v.  Spangler,  93  id.  676. 
«1  Id.  10»0.  mmbU{,m*)i  I8»5  lUnatt  r.  Scott! 


l^r^-  ^V^  ?-7-  "'  '""~);  "M.  I>»»i» 

i5l?;.^ir*  "•  '''^"'  >  ''•'«•  ^l"-  "1  ("the 
wiU  itaelf  u  unreaaonable  on  iu  face,  when  taken 

:-i*.v"'^°"  ,*"•'-""  ""»»"»  °f  »''•  property 
and  the  .ituation  of  hi.  reUtlre.,  and  tL  1,  a^ 
way.  proper  .ridence  to  be  Uken  into  coniidera- 
tion  in  judjrfntof  the  .ute  of  the  Ustator'a 


8.  E.  819  (that  a  tartator  had  diuuharited  hi. 
a.Ten  children,  admiuible) 

Occionally  a  Ooutt  U  found  rejecting  luch 
facu  merely  becauM  in  the  circumitance*  they 
do  not  enlighten,  or  decUring  them  in  effect 
not  to  raiae  a  preiumption  of  incapacity  :  1889. 

687  (facu  of  liinahip  may  be  ahown  "aa  bea> 
ing  upon  the  quettion  of  mental  capacity";  but 
the  omission  of  ceruin  relation.  "Z  not  an  in- 
diation  of  mental  incapacity  ") ;  1892,  Couch  v. 

S;?.S  *i?M*'"-  ^*!'  ^-  20  8-  W-  890  (that 
omitted  children  had  worked  in  the  fields  ex- 
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•lao  on  th«  Imm  ot  imdtte  iitilu«noe.t  The  latter  ieaue  ptwuppoees  a  dae  or 
Dormtl  ituderd  ot  diapoeition  which  the  teaUtor  might  be  expected  to  ob- 
aerve ;  and  when  a  deviation  ia  found,  a  poaaibie  inference  *a  tuat  the  deviation 
waa  due  to  undue  preasure. 

(6)  The  Uttator'i  conduct  ^nd  mtUranea,  exhibiting  ditUktJtar,  angtr.  or 
their  oppoaite,  towards  particular  perwns,  may  serve  to  indicate  his  general 
condition  of  susceptibility  to  influence  in  cerUin  quarters,  and  may  thus  be 
put  in  evidence  for  that  purpoee,  in  spite  of  the  Hearsay  rule  {pott,  §  1738)i 

(e)  The  testator'a  prior  and  subsequent  testamentarif  plant  and  witktt,  as 
gathered  from  his  conduct  and  utterances,  may  serve  to  indicate  his  normal 
tesUmenUry  attitude,  which  presumably  would  have  been  given  effect  in  the 
will  in  issue,  had  no  undue  pressure  been  exerted.  These  may  therefore  bo 
considered,  in  spite  of  the  Hearsay  rule,  in  order  to  reach  a  stendavd  for  judg- 
ing of  the  unduenesa  or  abnormality  of  the  will  (pott,  §  1738). 

(<f)  The  tesUtor's  prior  or  subsequant  aturtiont  at  to  tkt/aet  of  vndut  in- 
/tuenet  or  of  urgency  or  threste  are  usually  excluded,  because  their  natural  but 
improper  use  would  be  to  serre  as  mere  testimonial  assertions,  inadmissible 
under  the  Hearsay  rule  (pott,  §  1738). 

§  231.  (2)  Inaaalty,  aa  eTldenoed  by  Fredispcaliig  Olrcwstanoee.  As 
human  conditions  of  every  sort  are  created  or  influenced  by  external  environ- 
ment, so  too  that  diseased  mental  condition  which  we  term  insanity  may  be 
precipiteted,  intensifled,  or  otherwise  affected  by  external  evente  coming  to 
the  apprehension  of  the  person.  Accordingly,  circumstances  calculated  to 
induce  this  mental  condition  may  always  be  admitted  to  evidence  the  proba- 
bility of  such  affection ;  the  only  limitation  is  that  the  circumstance  be  in 
itself  capable  in  some  degree  of  producing  such  an  effect,  that  it  came  to  the 
person's  knowledge,  and  that  some  further  foundation  for  probability  be  laid 
by  other  evidence  that  there  was  a  diseased  mental  condition : 

1801,  Peekham,  J.,  in  PtopU  r.  Wood,  188  N.  Y.  248,  258,  27  N.  E.  882  (admitting  •»!- 
denes  that  a  defendant,  charged  with  kilUng  his  father-in-law,  and  now  defending  on  the 
ground  of  insanity,  had  been  told  by  hie  wife,  a  week  before  the  Itilling,  of  an  inoestuooi 
rape  opon  her  by  the  father,  the  purpose  being  to  show  "  an  adequate  came  for  the  itata 
of  mind  eziiting  iubseqoent  to  the  communication,  and  .  .  .  that  in  truth  such  communi- 
cation acting  upon  a  dieeased  and  weakened  brain  produced  insanity  at  the  time  of  the 
commission  of  the  crime  "):  « It  is  not  disputed  that  a  fall  on  the  head,  a  physical  injury 
to  the  brain,  or  other  physical  and  sufficient  cause  for  insanity,  can  be  proved.  .  .  .  Any 
material  fact  which  might  ncoonnt  for  or  naturally  lead  to  insanity  at  that  moment  may 
be  proved.  Why  should  not  the  defendant  have  the  right  to  prove  a  moral  cause  which 
might  act  upon  a  brain  already  diseased  and  might  resalt  in  insanity  as  naturally  as  blows 
upon  the  head  ?  This,  in  oonuectioa  with  evidence  tending  to  show  insanity  at  the  time 
of  the  act  done,  is  proper.  ...  In  fine,  the  evidence  is  admitted  on  the  ground  that  it  is 
corroborative,  more  or  less  strongly,  of  the  mental  condition  which  the  other  and  separate 
evidence  in  the  case  tends  to  prove." 

A  J  \*?h^*1S?.  ':  ^'on'Soinery,  9S  Ala.  486,  lOM  (oneqnal  distribntion  ia  some  evidence) : 

492,   11  So.   204  (iKwejMon    of  property  by  1892.  Middox  v.  Maddoi,  114  Mo.  84.46.  21 

omitted  graQdobildren,  admiaaible  aa  tending  to  8.  W.  499  ("unjust  diacrimii-ation  "  held  not 

!SS7  V  J  ""la  Mcluaion  waa  not  unnatural ");  to  •'  raise  an  inference  "  of  undue  iuBuenca);  and 

1908,  Yorty  ».  Webster.  -  III  -  ,  «8  N.  E.  eases  cited  in  the  fbragoing  a«.tioD. 
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wouM  I.  f„™.  ir.k!^L        !   V  •"  *"•'•  •  «*»•"  •••«»  *••»'  follow  •«MU.  Uwn 

JTi  rl     M  '°  ^  tr.D.mitted  to  de««nd.nU  i.  .„  .ccptad  p.tL^' 

Ml  fact  Moreover  .ince  it  i.  equally  true  that  it  may  pa«  over  a  «mS. 
Uon  or  an  mdividual  befo,,  reappearing,  it  follow,  that  inStyb  coUaZ 
relative,  may  indicate  an  anterior  ancuatral  tendency  capable  of  aooearinaTn 
other  coUateral  Whe..  It  ««ms  to  be  generally'conS ed  i^ranc^fiil 
and  perhap.  collateral  infinity  may  th««,fore  be  Jut  in  evidence  Y^  the 
irregularity  of  ,u  operation,  iu  frequent  dependency  on  externa?  provokn^ 

2m^t^r«tir  *V  ^'"*  «'"'"  *°  '""  P"^"""«  ^•l"^-  fa»^«  l«d  \lie  Courts, 
almoa   unanimously,  to  impo«,  some  limitation.,  on  ite  admiasibility.    Thes^ 

hmtation..  in  general  may  be  gathered  from  the  following  pas.^..  Jut  ^ 

will  be  seen  that  no  clear  settlement  of  them  haa  been  wached^C  on 

the  point  hat  there  must  be  some  other  accompanying  evidence  of  insJiiS 

by  conduct-manifeautions  (anU.  §  234)  on  the  ^irt  ofthe  persTn  hiS:^ 

often  hr^itJrrLilT    butT!^„k  1!"'',."°'  '  ""''*'  °'  '•"•  ""»  '"«««»/  '• 

the  t«.tlnK,nyJf  a  ,^S'' a  „' L  ti      '""  *  ""'"^  '"°"  '*'•'  '"  "*"  *"'  i«ut«io.  by 

mother  or  either  of  then  tiTj^n  h^'/e  %J  Itl     ^'^  l"".  ^•«'  ""«'  *^'  '**•'  "«» 
HWDi  au  oeen  inaaae.  that  the  inianity  had  appwuwl  in  them  about 


»  1871,  Sawyer  t..  SUte.  35  Ind.  80,  8S(wifr. 
TDurd^r;  tb.  wif,'.  ,d„Jto,,  not  «liittid  to 
•how  loniiity  without  concurrent  .vid.no.  of 
WMiie  coniluct ;  h«  riuotntion  tuirra);  18»1. 
P«.I.l.  V.  Wood.  126  1/.  y.  H7.  2A.  E.  868 

...n'i/""")"-  "!f'  ""'  •'P''fia"><*  of  lacb  *  fact 
can  bB  "W-Ji'Krf  «tt«y  (on  the  principle  of  1 228. 
pa  .  8  a,fc)  by  conduct  of  the  perin  ahJwing 

f^m  Zh'^  """."^  ~*?"'*^  '»  "  "'"-"^ 
i^,  ,r,*'J'"  e'f>:»m«t»ncea  :  1894,  People  t>  Lane 
101  C.1  513  51  r,  36  Pac.  16  (mnX;  to  dU- 
prove  that  the  defendaufa  mind  had  been  prev^ 

lief  that  th«  deceaaed  waa  trying  to  ruin  hu 
daughter  enJenoew^i  .dmitti  o?  the  inc«t  of 
defendant  and  hU  daughter).  Contra,  but  cl«,rl» 
nnaoun.l :  1901,  SUte  r.  Kirby,  62  Kan  ««  «s 
Pac..  752  (-"urder  of  all.g«l'2d2cer  o?-d.ren" 
•ntideug..  :t}  to«butthedef.ndMfiXg«l 
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mental  ezeitament  over  the  aednction,  the  pro., 
ecution  wu  not  allowed  to  prore  the  d«u«l,i,.,-« 

gnorrepuUtionforunchaatity);  1896,  Peonl,  « 

aer  j  after  evidence  of  aepantion,  olfered  to  ahow 
■  cauae  of  inaanity.  evidence  of  adultery  while 
•eparated  from  a  prior  wife.  olTered  to  ahow  that 
the  aubaequent  aepaniUon  from  the  aecond  «ife 
could  not  have  cauaed  hu  mind  to  become  un- 
balanced, waa  reireted). 

DiatinKuiah  the  pre«ent  aort  of  evidence  fr.m 
that  noted  lu  J  228,  pir.  3,  ante ;  there  the  de- 
luaion  IwniK  th«  material  thing,  the  falaitv  of  the 
facta  believed  by  him  is  eaaeutial ;  heri.  how- 
ever it  la  the  belief  alone  that  is  material, 
wheHier  or  not  the  facts  were  a<  believed  or  ur>f 

craata  the  belief,  whether  or  not  then  be  a  fouu- 
datjon  of  fiKt. 
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u,^  ^  T  "•  T''!^  *^'"'-    '^  »™""nl-ion  of  thi.  pr*IUpo.i,i;m  to  „ '," ! 
'  ir  ?'  °'  ""."^  ••»*«^'o».  •»«»  ••  r«o,..i...l  b,  tl..  be.t  llicJuuthoHtiM  " 

1^';^  i!'  '^  'P"^  °' '"r"y  ••''■•'•  '•  •"•««« ""'  "•.«  -hlch  U  offered  to  b^X" 

rTnEn  .  r?  ^"  ^"'^'■'?"*  •»-»"»*  "P-W*  of  being  ..UblUhed  by  gener.| 
™;^il;  a1  '•"  '^  '*•»*■«'/»»"  P*"'"-""'  '~"«  -»»  proof  about  whieh  iil^eM,. 
m«y  differ  Md  the  oooMqaene*  of  which  woul.l  be  to  run  off  into  num>>erlfi.  .n.l  endlei. 

:iu?^b^^T<j^r:rdt5rr:r-'""'"^^^ 

iJ^^u^/"'  ^  ^' «» '•'^V- ''"-ft"".  »7  Mleh  9,  17:  "Th»t  inMne  tendenoie.  .r. 
tr.n.«ltt»d  tro".  parent  to  obitd  the,,  i,  now  no  longer  .  doabt ,  .„d  though  it  w«  o'c! 
ruJed  th.t  proof  t  ,.t  other  membere  of  the  ..me  family  have  decidedly  been  i„«n.  i.  , " 
^rnjMib le  either  in  oiril  or  in  crin.inal  c««.  yet  thi.  ruling  ha.  bee„'«Jected  Z nplU 
o«.phlcaI  and  unwand.  and  it  i.  now  allowed  to  prove  the  insanity  of  either  pawnt  - 
or  even  of  a  more  remote  ancestor,  .inee  it  .eem.  well  e.tabli8hed.th»t  Inanity  .oinetimea 
„f  .  if^  ""•  ?T'5°"  '"'*  '••PP'*"  •«»'n  «»  »»>•  nwt.  ...  [In  thi.  cie,  i.,«nity 
it  t^'  W"  •dn.iU*!.]  t  «,metim«,  occur,  that  p.r«n.  in  Tilp,rou.  health  and  col 
wet  habit.,  who  hare  nererthelei,  entered  into  a  marriage  which  f ioiate.  k>u>.  phy.ioloiri. 

«U  "•«'.  "V  'T"/  P*"*""  "'  ""^  •"'*  '*''•'"«*  o''"''™"  «n>y.  »»  »»>.t  insanity  enter, 
the  family  for  the  flr.t  time  In  the  ponon  of  the  children,  but  through  qu.litie.  derirwl 

eiolueively  through  the  parentvrt If  a  family  of  Mreral  children  .hould  be  found 

without  known  eauae  to  be  idiotic  or  inbject  to  mental  deluiionm  the  inference  of  hei«dl. 
ttry  trusmiMion  wouM  in  m.ny  cm*,  be  entirely  conciuiiTe,  notwith.tauding  the  inabil- 
ity to  point  out  anything  of  a  .imilar  eharMter  in  any  .nc*itor.  In«nity  in  a  part  of  th. 
children  only  would  be  lea.  ooncluaire;  but  the  admisilbility  of  the  eridence  in  theM 
ca...  cannot  depend  upon  iU  quantity,  and  It  could  nerer  be  required  that  it  .hould  amount 
to  a  demonHtration."  — w-ui. 

1876.  B»Hum.  J.,  In  Siau  r.  Cunningham,  72  N.  C.  4«8.  474:  "It  U  held  admUaible  in 
corroboration.  .  .  To  allow  .neh  CTidence  to  go  to  the  jury  a.  independent  proof  of  the 
inanity  of  the  priMoer  would  be  of  the  mo*t  dangeiou*  conM^ufnce  to  the  due  admini.. 
tration  of  criminal  ]u.tice;  .inc.  there  are  but  few  perran..  it  i«  ascertained,  who  hare 
not  b«l  anoeiitori  or  blood  relation.,  near  or  remote,  affected  by  some  degree  of  mental 
aberwtion.  To  admit  *ueh  testimony,  then,  under  the  condition.  Mt  forth  in  this  caw. 
would  break  down  the  strongest  barrier,  to  crime  e.tabli.hed  by  the  law.  of  eridence  a. 
heretofore  underatood."  '  ^  mm 

1877,  Agnew,  J.,  in  Lan$  t.  Com .  M  Pa.  200,  200:  "A  Court  is  not  bound  to  bear 
enttonce  of  the  insanity  of  a  man's  relative*  ...  [or  other  collateral  or  secondary 
evidence]  as  grounds  of  a  presumption  of  possible  insanity,  until  some  evidence  ha.  been 
given  that  the  prisoner  himself  ha.  .hown  signs  of  hi.  own  insanity."  > 


I^'  virion,  limitstion.  saggnted  are  illu.. 
tr«t#d  in  the  following  mlinfp^  ni«ny  of  which 
are  virtually  bawd  only  on  the  fact,  of  the  case 
in  hand  and  thoulJ  not  Mrve  a.  nreeedcnti  ■ 
Sng.  V«0,  Earl  Ferrers'  Trial,  1»  How.  St.  Tr. 
»32,  937  (ancestral  innnity  admitted);  1818. 
M  AJani  »  Wdker.  1  now  148,  161,  167,  177 
(left  iiiideoUed  ;  termed  by  Lord  Eldon.  L.  C, 
a  "very  delivate  question  ;  but  most  qnestiona 
were  to  his  mind  delicate  ones);  1838,  Doe  r. 
Whitefoot,  7  C.  ft  P.  270,  Ourney,  B.  («i»tcr'. 
insanity,  excluded);  1840,  R.  v.  Oxford,  »  id. 
525,  533,  St7,  *  Suu  Tr.  S.  S.  497,  688  (before 
TOi.  L— U  oa 


three  judge. ;  in«nity  of  accuwd'.  grandfather, 
rather,  and  brother,  admitted);  18«,  K.  p. 
Tucket,  1  t'oa  t;r.  C.  103  (see  quotatinn  tuvra)  '• 
Ark. :  1898,  Green  v.  Bute,  64  Ark.  523,  43 
8.  W.  973  (adiniskilile  only  after  evidence  of 
insane  conduct) ;  Col. :  1886,  People  i:  Smith, 
81  C'al.  466  (insanity  of  mother  and  aunt,  held 
admissible,  other  evidence  of  "personal  insan- 
ity "  being  in  the  case);  Cmn. :  1880,  State  v. 
Hoyt,  47  Conn.  618,  640  (sister's  insanity  ad- 
milted,  and  croas-ezamination  to  show  it  not 
from  hereditarv  causes);  D.  C. :  IMl,  Guiteau'a 
Trial,  1,  620,  il,  1886  ttfamim  (the  insanity  of 
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§  233  (8)  Prfor  uni  SubMqnwt  ln«aity.  A  condition  of  mental  dis- 
««e  8  always  a  more  or  k-ss  continuous  one.  either  in  latent  tendency  or  * 
manifest  operation.     It  is  therefore  proper,  in  order  to  ascertain  the  faS  of 

quent  time.  The  degree  of  continuity  varies  infinitely  in  various  cases  and 
hence  there  can  be  1  ttle  certainty  in  the  inference  frem  one  period  tr^notJer 
Nevertheless  since  it  can  never  be  known  beforehand  to  what  variety  the 
case  ,n  question  belongs  in  this  respect,  the  fact,  of  prior  and  sT« 
exis^nce  cannot  be  absolutely  known  beforehand  to^be  relevant  Much 
must  depend  on  the  type  of  insanity,  as  preliminarily  indicated  by  thf^r 
eon's  conduct  at  the  time  in  question.  There  is  also  a  further  ekrnenfS 
uncertainty  in  criminal  cases,  in  that  the  accused  has  a  strong  moTe  ^ 
eign  insanity  after  the  act  charged;  and  thus  particular  scrutb^i-  requL^ 

In  spite  however,  of  these  uncertainties  and  difficulties.  Courts  are  tXv 
univei^ally  agreed  that  both  prior  and  subsequent  mental  conation  !£ 
some  hmits  are  receivable  for  consideration;  stress  being  always  piZrly 

taming  the  mental  condition  at  the  preci^  time  of  the  act  in  issue  • 


Giiitean;8  father  ind  near  relatives  vaa  allowed 
to  be  evidenced);  1900,  Snell  v.  V.  S.,  16  D  C 
App.  JSOl  51 1  (insanity  in  a  wcond  cousin,  held 
inadmu«,.bl,.):  ///.  •  1862.  Snow  r.  Benton.  28 
i„ri:  ,"  ("'™"i'y  of»  mother,  admitted): 
1874.  Meeker  v.  Meeker,  76  id.  260, 270  (paraly. 
MS  of  ancestors  and  near  relations,   excluded. 


•on  in  i"ne) :  ir«,.  ,1888,  Com.  ».  Andrew^ 

^r  •   .  '^  (mnrder ;  insanity  of  rarions 

ancestral    .elatives,   admitted) ;    Miek. :    1888. 

People  r.  Oarbntt,  17  Mich.  9,  17  (insan.ty  of  , 

18»6,  Steto  e.  Hayward,  62  Minn.  474.  66  N.  W 
63  (ancestral  insanity,  admissible  only  to  cor- 


bec«n«,the  te-tator's  affection  b,«ralvsi.,^      I'l'^f'.'r  *""•.""'■  ' v   ~  -.. 

notdisp„te.i,..b.,ii,ter;.'eVirord„b"  m8r8iu\"8"m'mT?8MrsS?tT;'^?-- 

. . .  .  we_..ould  see  it.  pertineney  ") :  1883.  tin!      "  ..;„»*V!J'- *.T.?\??,*l°- !««•  S"?  ('""•■'  ty 


we  could  see  its  pertinency");  1883,  Up- 
stone  p.  People,  109  id.  169  (insinity  of  mother, 
sister  thipc  brothers,  and  mother's  oisters,  adl 
"•"'"  '  •  ''«'•  ••  1869,  Bradley  v.  State,  31  Ind. 
492  495,  603,  610  (insanity  of  a  half-sister, 
motlier,  her  twin  brother,  and  a  cousin,  adl 
nutted,  but  only  in  connection  with  other  evi- 
denceofinsanecondactof  the  defendant) :  1871 
Sawyer  ..  State,  35  id.  80,  84  (|.rece.lin«  cas^ 

approved;   see  quoUtion  »«pra) ;    /«.  ;    1868. 

f  u  •  \ft'"iali^'J^  (insanity  of  ancestors. 

»<lniissible);    1876,  Ross  r.  McQiiiston.  46  id! 

147  (parental  insanity,  admissible) ;  1894.  Sim 

r.  Ru-sell.  90  id.  656.  67  N.  W.  601  (same) ; 

1894,   Denning  t>.   Butcher.   91  id.  425.  59  id. 

70  (Mme) ;  1897.  State  v.  Van  Tassel,  103  id.  6. 

7i  JN.  W.  497  (admissible  as  cumulative  only. 

accompanying  other  evidence) ;    1899.  State  v 

Kobbins.  109  id.  650.  80  N.  W.  1061  (murder'; 

epilepsy  of  defendant's  mother  and  brother  and 

;"t'V"'X°'  •"""'"  f-roth".    odmitted);  ife. . 
i;    ,  •.    .™r?"  "•    B'JJefonl,   76   Me.  698. 

«-nftfe  (admissibie) .  J/rf.  ,•  1902,   ft-rry  v.  Safe 

in  other  members  of  the  family,  hehl  inadmis- 
sible except  after  evidence  of  insanity  in  the  per- 
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--.  -,  __„  „.  „,„,..„,  „o  „„.  (,„o^  j,„y  (insanitv 
ofaunt  and  sisters,  held  proper  to  be  consij: 
erea,  even  though  no  other  evidence  "directly  " 

.^„i.  f 'J  ^-  ^-  "."  <'"~""y  0'  penonTnot 
shown  to  he  connections,  held  not  "  material  " 
OS  groand  for  •  continuance) ;  18»»,  State  b 

«C'  'ft'lii."'  ^»  Si  W  1007  (iniSty  rf 
collateral  kindred,  rejected  on  the  facts) ;  If  .J.  ■ 
1846,  Bute  V.  Spencer,  21  N.  J.  L.  196,  2oi 
jemW.  (admisaibl^;  N.  Y.:  1882,  wVlsh  » 
P«.ple,  88  N.  Y.  467  (insanity  of '>4nU  "; 
relatives," «lm„ibi,  "in  ,idV  comboration 
of  other  proof  ■■)  j  If.  C. :  1859,  State  r.  Christ- 
a^  6  Jones  L.  471,  474  (see  quotation  »„pra) ; 
1876,  Stata  ».  Cnnningham.  72  N.  C.  469^  474 
(insanity  of  nncles  and  aunta  excluded,  where 
there  was  no  insane  conduct  of  the  accused  him- 
VkIH."^  "i!^  quotation  tupra) ;  Tenn.  .- 
il.i;  H»§".f-  ?'«'?  6  Baxt.  615  (inanity  of  a 
brother  admitted,  then  being  evidence  of  the 
accused  s  insane  conduct) ;   K  S.  .•  1858,  U.  S 

'h^T'  *■  *"'?■  ?■*'  1"»'  "0  (nns^ifled 
henditanr  uwanity,"  admitted);  V<.  ri896, 
Titns  V.  Gage.  70  Vt  18.  89  Atl.  246  (inteml 
pennce  of  parent,  without  medical  testimony  to 
ita  significance,  inodmisiible). 
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1854,  SeUen,!.,  in  Waterman  y.  Whilnn.  UN  Y  iw-  ••Ti,-.  i 
of  the  tertator  m.y  b.  prov«l,  not »  im^rJlnt  in  itLf  Jut  «?«-»""'  ^  *"  '"^"^^ 
condition  when  the  will  wm  ezecnted  r it  ?        ,  . ,    ".    *"**'"  °'  "'"'"8  "t  his 

doubt  the  preciae  question  to  be  tried  in  all  such  cases  U  yihBtiZ^tulT.  "a"     -^ 
•t  the  time  he  committed  the  act.  and  to  ths       .^^  ^i^^     *T  "'^^  ""  """"" 

difficulties  surround  the  inqui^  ,„d  it  i.ll        ?        the  endenc.  must  tend.     Great 
wide  range  of  testimon^  rtS^'n^l^^i:^^'  ^""  '^"°°  ""''  ^^erulesof  law  allow  a 
1888,  CoU,  J.,  in  SAaOer  v.  Bumittad,  90  Mass.  112-  "  Bv  e  -nmnn  «K.o,™,  .• 

of  hit  mental  faculties  from  old  »<«  -v.«„  ,f  i!?  ."•."''"•     The  gradual  decay 

4,o*,^.'.?^*''  Sergeion  ».  Sesley,  2  Atk. 
412  (inquisition  of  lunacy,  found  in  1726,  and 
:^?»"f  ."""""y  f"  eight  years  previous, 
wlniittea  to  show  msanity  in    1724)  :    1854 

^f^V-A  ?''5'"'?.'".'  "  ^«''-  '84  Vo  sho; 
tnat  the  defendant  s  inaantty  on  the  day  of  the 
contract  was  such  as  to  be  necessarily  apparent 
to  the  plaintiff,  the  d.fendanf.  ii,«in'  coVdnct 
before  and  after  that  day  was  admitted  ;  Piatt,  B. : 

.J. '.Jlu  *"*".'.•  ""•  "'  ''*«™'  on'y:  the  fur- 
ther  off  the  eTidencs  is  carried,  the  weaker  it 

SSf ^Ak"^  ^  '•,  ?*"'  r'"'*'"^  though,  not 
proof,  of  the  fact  of  knowledge")  j  Ala.:  im. 
kcl^eui  V.  SUte.  IS  Ala.  679;  1888.  Krune; 
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e.  Weinert,  81  id.  414,  415,  1  So.  26  ;  1895, 
Mnrphr«(  v.  S«nn,  107  id.  424,  18  So  264 
(temporary  ab.-rr«fion  twenty  years  before,  not 
aUmidsiWe  without  eviJence  of  iiiterveuinc  ab- 
*a"?" nil'  ^'■*- •■  '*59,  Clinton  v.  Este?,  20 
«o -.»'*•  2"  :  '891-  "oiling  "•  Stnte.  54  id 
688,  699.  16  8.  W.  658  (anuS-.!',  oon-luct  and 
language  after  n  killiiiK,  a.Imi.sil.le  "  wlienever 
tney  are  so  conne,  ted  with  or  torrespond  to  evi. 
dence  of  disordered  or  we.ikened  mental  con. 
dition  nreceding  the  time  of  the  olfence  aa  to 
strenrthen  the  inference  of  continuance  and 
cany  it  by  the  time  to  which  the  inquiry  re- 
lates  and  thus  esUblish  ito  ezUUnce  at  that 
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There  seems  to  be  no  agreed  definition  of  the  limU  of  time  within  wi,i„i, 
.uch  pnor  or  subsequent  condition  is  to  be  conside.:,^  Vl^^t^s^Z^tf 


hTf  ii."J'''r"?'  ■"•?'  •"  »'  •'"=''  •  character 
••  01  themselve«  to  indicate  unaouudoeM  to  aucb 
adeKree  or  of  ao  penn»Dent  a  natnre  aa  to  hare 
nqmnd  a  lonmr  period  than  the  interval  for  ita 
pmdtiotjon  or  develoiiment "  ;  following  the  Ian. 
guage  of  Com.  p.  Pomeroy,  Maaa.  in/ra) ;  1894. 
Green  ».  State,  69  id.  248,  248,  27  8  W  6 
fcuw'Ua"?!'^  year,  before,  excluded  on  ihe 

•78  (defendant,  mental  condition  after  arre.t 
D      diinng  ciwtody,  admissible) ;   Cai. :  1867 


h.  K.   1  ■ ',,         '•  ""'  \noiime  limit  can 

be  hxed  in  general);  188S.  Dalrymi.le'a  Estate 

i,„„,h   I*?''  *',  ^^'-  /"  (f"We-m5ndedne«  ui 
month,  later,  admitted) ;  Conn. :  1822,  Gniiit  v. 

S8  111.   30(5    S08  (inaanity  ten  or  twelve  yeari 

Hr,i„;  *^vfVP"'"' "."''. '"'^I''^'"  mental  con! 
dition  of  testator,  admiMible) ;  1897,  Haip  v. 
Parr,  188 id.  489,  48  N.  E.  113 (prior menta Icon 
dition  of  a  testator,  receivable);  1899,  Nieman 
r.  Sehnitker,  181  id.  400,  65  N.  E.  151  (S 
tor.  utterances  before  and  after  execution  *?. 
5?  E''lin'<??'''  f^J  "•  B»k«r.202  id  596,  67 
iJ^:  1««  n"  ''*«1™'«  •»"  *"  laiJ  down  •'  ) ; 
i^V\  i  '*'"  "■  ^y"'  8'  I""!'  13. 1»  (mental 
condi  101,  of  a  testator  the  day  before  the  wil". 
execution,  admitted) ;  1889,  Staser  i..  Honn 
120  Id  207,  217,  21  N.  E.  911  ("  It  was  p  "~??i 
Wmr-l  iso^r  "'  '\^^^r-'  "-ind  at  any 
N    F   v,i  /  "•«"°7r  "■•  ^''"'  "2  id.  194,  41 

f3-«    1  I  •    ,*"'*  J;  *^*'""'"'  25  la.  72,  76,  76 
18/8,  Ashcraft  v.  De  Annond,  44  id.  233  (ad- 
muting  evidence  of   continued    preceding   in- 

were  temporarv  in  its  nature,  as  where  it  wu 
cccasioned  by  the  violence  of  di«aM  or  where 
•he  was  aubject  to  lucid  interval.  ") ;  1876  State 
e^I^wis.  45  id.  20  (defendant',  condition  sub! 
«q«ent  to  the  time  of  the  act,  ..Imitted) ;  1878, 

^1  \^.''^?^^''-  ">•  1";  '8H  State  i  Jone. 
84  Id.  349  355  857.  380.  17  N.  W.  911  j  w" 
Bever  i..  Spangler,  93  id.  676.  61  N.  W  1072  • 
^a,..  1897,  State  r.  Newman.67  Kan  705,  47 
^Tjf}  '.?°'",''".''VV  "''"rt'y  •»f'"*  or  after  the 
H,v  i,"'r  «'l""n''''''' '  ^'-  ••  '»70.  State  V. 
^Z'  w^  *?•  «9  <«'='>»«»■»  conduct  and  I«,. 
giag   befo„a  d     f      tj,,  »;„,    barged,  «lmi.. 

Md'-  \lll'  n  9*>'«?,«;-  Biddeford,  76  id.  698; 
i"M. .  1833,  Davia  v.  Calvert,  6  0. 4  J.  269  fte." 
tators  mental  condition  "both  before  and  if^r 
Mu'T''^  •  o'i".'"'"*)  :  '888.  Spencer  r.  State. 

yean,  before  exclnded  on  the  facts) ;  1902.  Jonla 
«■  Collins,  94  Id.  403,  61  Atl.  398  UnZ:  1820 
Som,.,  r.  Skinner,  18  Mass.  348.  368  (id  Jtfini 
previous  extreme  weakncM  of  mind  to  .hoi 
present  lu^jeptibUity  to  uudue  influence)    1841 


^•^~  »•  Bobbin..  8  Mete.  184  (indoner'a  in. 
TX^'^T  •"»*•'*"  indonemeut,  admitted) ; 
1888,  Bhailer  i..  Bumatewl,  99  Masa    112  fsM 

r8^°"i?rk„!''"-  r"«  '-^^^^ '« 

lu.  827  1876,  Com.  V.  Pomeroy,  117  id.  148 
(.ccu«d.  ,ub««uent  condition  idmitted ;  aee 
the  phraaing  followed  in  Boiling  v.  SUtc.  Atk 
•upra) ;  1878,  Davis  t..  Davis,  123  id.  598  ;  1879' 
May  p  Bradle.  127  id.  420;  1882,  Potter  r." 
Baldwin,   133  id.  428;   1890,    Lanep    Moo.« 

i's'li  "'  »?•.?'•  J^-  ^-  «28i  IsSS,  WoiS^a'S 
».  Sullivan,  162  id.  470,  25  N.  E.  837 :  1891 
Dumangue  v.  Daniels,  164  id.  483,  486,  28  N.  E 
900  (subsequent  mental  condition  admissible- 
iX  H  "' »  discretion  to  control  as  to  time) 
1898,  Howes  ».  Colbum,  186  id.  885,  43  N.  E 
125  (approving  the  trial  Court's  limitation  to  i 

tion  of  the  w,u  to  about  two  and  >  half  yean 
after);  1896.  Up  ante  ,.  MUIa.  ib.  487r48 
H.  *..  294  (mental  condition  of  ■  boy  a  year 
after  hi.  iiyury,  received  ;  "«  boy  who  is  SuU 
u  f  *',"<,»?'^?*!''y  ""  'J""  •*  fonrtwin  ") : 

Aitii:^  r-.^-.  *"  (»o'««quent  mental  con. 
dition,  admitted  on  the  facta) ;  Minn. .-  1880 
Piunejr'.  Will,  87  Minn.  282,  6  N.  W    791  («e 

r474"55T^'«l*?^'  '""  "•  Hajrwani:63 
10.  474,  65  N.  W.  63  (temporary  delusions  of  • 
d^erent  wrt  from  that  alleged  against  the  wit- 
ness,  and  existing  aome  time  before  the  trial,  ex. 
dude,!);  JTo;  1897,  State  v.  Dueatrow,  137 
Mo.  44.  88  S.  W.  654  (liberal  range  of  time 
IdT^'  '»"•  K"-"-'""-  Fuller.  1§5  id.  m. 
.i,,J!Li  '??  ('nmnity  twenty  dsya  later,  ex- 
cluded,  partly  because    proved    by  a  prolate 

8.  W.  104;  A-ev..-  1889,  State  p.  Lewii  20 
Nev.  342  22  Pac.  241  (approving  Co*.  » 
Pomemy,  M««.) ;  .V  jy.  .•  '1^/1,  Stat.  p.  Jonel, 
™n^'  ^-  S*?:  882  (insanity  "for  a  perio,!  of 
many  ywr.  before  the  act,''  admitted)  ;  1876. 
State  p.  Kelley.  67  id.  649  (in»nity  two  monthi 
before  admitted) ;  1898,  Pritehard  r.  Austin.  69 

»~  "•  i?  «"V  'f  :  ^-  •'•  ••  '8".  State  V. 
Spencer,  91  N.  J.  L.  198,  203  ("  Evidence  of 
former  attacks  of  insanity  amounta  to  about 
thia:  It  does  not  show  that  the  prisoner  vat 
inune  at  the  time  of  the  homicide ;  but  if  there 
is  anjf  independent  evidence  that  lie  was  so 
the  former  insanity  increases  the  probability  ")  '■ 
try..-  1854,  Waterman  p.  Whitney,  H  If.  Y 
157  (see  quotation  mpra) ;  1888,  People  r.  Haw- 
kins. 100  Id.  408,  410,  a  N.  E.  m!,emilf.  (ac 


293 


III;  .r^P'"  "•  ^ood.  128  id.  249,  272,  n  n.  e. 
382  (diseased  condition  of  the  accused's  brain, 
when  examined  by  physicians,  admitted  to  show 
insanity  at  the  time  of  the  killing  charged);  18:»S. 
People  p.  Taylor,  138  id.  898,  404.  84  N.  E.  276 
(condition  during  the  four  months  between  the 
homicide  and  the  trial,  admitted)  j  1896.  People 
p.  Nino,  149  id.  817,  48  N.  E.  868  (admittfng 
language  of  the  accuMd  to  tha  npert  examining 
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things  no  definition  is  possible.  The  circumstances  of  each  case  must  fur- 
nish the  varying  criterion,  and  the  determination  of  the  trial  judge  ought  to 
be  allowed  to  control :  j     e       e  "  »■" 

1863,  I,h^,  J  in  Rohin«m  v.  HulcMnton,  26  Vt.  47:  »  Weakness  of  mind  at  the  time 
of  making  the  will  may  be  infcmd  from  weakness  8ub«>que«t,  .  .  .  when  the  dwi^ 
t.on.  were  made  «,  near  the  time  of  the  execution  of  the  will  that  a  real^nabk  ^X 

«"uTJd!"     """  "  *"  ""  ""*'"  '"^''»'  '""  ****"*"*  •'  ""»  «■»•  tSe  wmt- 

JITa  ^'^''  t  '•"  ^■''f"  '■  '»r"~'''  ®°  ^"^  "2:  "  [The  declaration'.]  weight  will 
IS  iT.!  •  •^Jjf »"':!  •">«•  P~''""ty-  "  -y  be  so  remote  in  point  It  time,  o^^^ 
altered  in  its  import  by  8ub«,quent  change,  in  the  circumstonces  of  the  maker,  ai  to  be 
wholly  immaterial  and  wUely  to  be  rejected  by  the  judge. "  "  »  oe 

1880,  Clark,  J.,  in  IIer,ur  v.  llerrter,  122  Pa.  230, 16  Atl.  842:  "  The  weakness  of  mind 
and  consequent  .uj«eptibility  to  influence  which  U  admissible  in  such  a  caL  m  Jh. 
^own  to  exist  at  the  very  t.n.e  of  the  testamentary  «=t  .  .  .  The  limiutions  whTgo^ 
em  the  admission  of  this  quality  of  evidence  must  depend  largely  on  the  character  of  Uie 
unsoundne™  to  be  P-ved  There  are  types  of  menUl  unsoLdneM  which  a^ar.?^ 
denly  and  may  be  of  short  duration,  and  in  such  ca«»  tl.e  proof,  to  be  of  any  avail,  murt 
comenear  to  the  pr-,«e  time  when  the  act  was  performed ;  but  the  decadence  of  old  age 
^Ir'f  fhltT?-  •"«"t»l,  derangement  and  imbecility  are  of  slow  advancement,  and 
\^!  ti  •  ?'»"""=t/'»^«'  "P-"'  at  "ny  given  period  will  afford  pretty  clear  ground  to 
infer  their  exutence  for  a  long  period,  either  before  or  after,  with  a  considerablTdegr^ 
of  certainty  The  Court  must  judge,  in  each  particular  case,  how  far  it  wil  be  p^^. 

Jtable  to  extend  the  rule  before  and  after  the  precis,  date  in  question.  .  .  .  Of  cou«e 

H:  SumlntTr;!?'  """""'  "  ""'^  '^'  "  *"'  "^  "'  "''"*  "  ""  ?"--  <'•'•  »* 
1880,  C.  All*n,  J.,  in  Lant  t.  Moore,  161  Mass.  87,  80  (holding  that  the  mental  condi- 


hira  in  jail  for  inmnity) ;  189«,  People  v.  Hoch, 
160  id.  291.  44  N.  E.  977  (cismination  of  the 
ii'cused,  mnd«  ju»t  before  and  during  trial,  ad- 
mitted) ;  A'.  C:  1820,  State  v.  Scott,  1  Hawks 
24,  26,  32  ^homicide ;  conduct  and  utterances 
on  the  morning  after,  excluded  ;  Henderson,  J., 
diss.,  holding  them  admiaaible  "not  to  prove 
the  truth  of  the  facts  declared,"  but  to  allow 
infirenL-es) ;  1839,  Norwood  v.  Marrow,  4  Dev. 
ft  B.  451,  678  (aubiequent  insane  conduct,  ad- 
mitted ;  practically  i-epudiating  Sute  e.  Scott): 
1880,  State  v.  Vann,  §2  N.  C.  631,  033  (insane 
language  of  the  accused  after  the  act.  excluded); 
OA.  •  1878,  Wheeler  r.  SUte,  34  Oh.  St.  894, 
396  (inquisition  of  lunacy  four  years  before,  od- 
mittwl) ;  Okl. :  1901,  Qiieenan  v.  Terr.,  11  Okl. 
261,  71  Pac.  218  ;  Pa. :  1821,  Rambleri..  Tryon. 
7  8.  ft  R.  98  J  1822,  Irish  v.  Smith,  8  id.  676; 
184.5,  Cheas  v.  Chess,  1  Pa.  St.  163  ;  1860,  Mc- 
TagRTt  e.  Thompson,  14  id.  154  ;  1851,  Londen 
V.  Hlytlie,  16  id.  643 ;  1854.  Wilkinson  v.  Pear- 
•on,  23  id.  120 ;  1861,  SUntfer  t.  Young,  39  id. 
46.'!,  462,  sembk;  1871,  Piilcock  v.  Potter,  68 
III.  351  ;  1884,  First  NatT  Bank  e.  Wireback'a 
Ex  r,  106  id.  46 ;  1889,  Herster  v.  Heniter,  122 
11  .  289, 16  Atl.  343  (see  quoUtion  pot) ;  1893, 
Hindmnn  r.  Van  Dyke,  163  id.  243,  246,  28 
Atl.  772  (condition  four  vears  before,  admitted) ; 
1898,  Com.  V.  Beiek,  168  id.  608,  82  Atl.  109 ; 
U.  S. :  1822,  Stevens  v.  Van  Cleve,  4  Wash. 
C.  (;.  363  (see  quoUtion  tupra) ;  1858,  U.  8.  ». 
Holmes,  1  Cliff.  88,  108  (see  quoUtion  $u]m); 
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1896,  St.  Louis  I.  M.  ft  S.  B.  Co.  r.  Oreenthal 
23  C.  C.  A.  100,  77  Fed.  160  (Inaani;^  .h™. 
weelca  before,  admitted ;  following  U.  8  r 
S,  v.*"V,  P-  •■  ^**''  Robinson  v.  fiutchinson. 
S8  Vt.  47  (see  ouoUtion  »i(;»ra) ;  1862.  Fair- 
child  v.  B«s<!omb,  36  id.  398,  417  (condition 
four  years  before,  sdmitted) ;  W.  Ko.  ■  1878 
Dinges  V.  Branson,  14  W.  Va.  100,  108  (prior 
teatamenUry  declaration^  admitted  to  show 
capacity  at  a  later  time  to  recollect  and  carry  out 
apian);  Wur..-  1874,  Buruham  v.  Mitchell,  34 
W:s.  117,  134;  1889,  Giles  v.  Hodee.  74  id 
860  366,  34  N.  W.  163  ;  1896,  FrencVi..  SUU.' 
9?  Id.  825.  67  N.  W.  706  (a  time  subeciuent 
field  not  too  remote  on  the  facU) ;  1899,  Small 
».  Champnev,  102  id.  61,  78  N.  W.  407  (menUl 
condition  when  adjudicated  insane,  pusumed  to 
continue  aubsequently,  but  not  to  have  existed 
antecedently,  unless  with  other  evidence  of  sim- 
ilanty  of  mental  condition  at  prior  time) ;  1901 
Hempton  r.  State,  111  id.  127,  86  N  'V.  596 
(insanity  fourteen  vears  before,  admitted). 

The  question  whether  an  inquinlion  or  adju- 
duntioH  of  lunacy  is  admissible  nt  all  rsises  a 
question  of  au  exception  to  the  Hearsay  rule, 
pott.  S  1671.  -Supposing  it  admissible,  then  it 
evidences  insanity  at  the  time  of  inquisition, 
and  the  prewsnt  question  —  of  the  relevancy  of 
insanity  at  that  time  — is  then  the  same  as  in 
cases  where  the  insanity  is  otherwise  evidenced 
by  conduct  or  the  like. 

Compare  the  case.  AUAfoit,  %\  1738, 1789. 
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••  L"-a4P.  A 

ttt  tim.  when  it  i.  i^S^^..  ^The  >ud»  w'iufi  *•  •'"'•'?' f°  '^'^  ""  """di^on  M 
or  whether  the  oircoMtwcei  U^Zcb^J^^t^TT  7^^'  «>.  time  i,  «,  remot^ 

ontfnUTtthTXTialSrrh  '^•'!  '^•'^*''  -^-^f--  The 
cumstantial  evideni  Other  L„  r*^«"*^"!«  »'  »«ntal  capacity  by  cir- 
oapacity  are  dealt  i^^h  e^ZlZfl  '^^'^^^ting  the  pjf  of 
cations,  aa  to  *^LTa  wiC  ?  ''•^^Aj' t'"*  ^Uowing :  the  qualifi. 
cations  of  a  wit^^^  L  I^Zio^  7T  ^'  ^  ''«>'  ''^'^  ^^''6- 
§  689);  the  exception  to  the  H^/  X  li^tlTZ  "  "^T'""  <^-'' 
m  question  (post.  8  1734^.  thr^il^       ..°«  •'''''"'''^*»  °^  "'«  person 

reputation  to'^ve^Jaal  4  ^^^6^^^.'^^  """'"^  "•^«'  ^^-'"•"8 
ruJe.  admitting  an  officiauLSi  !    ^]'^'  '"^P""''  *°  ''^^^  H«"«ay 
§  1671);  and  the  apXtion  oTtI  O        '''^T'^  "P"°  '"^'^^i'^  (i""*' 
(iw*<.  §  1033).        "P*^"***""  °'  *»>«  OP"»»on  rule  U.  testimony  to  insanity 

JtuStio":trr^^^^^^^  Of  temporary 

that  are  available  (anU,  8  227)  for  Zn.«l        ^  •?         """^  «*°^™^  "°<^e8 

0)  it-7beevideUdiyihi';r:.r:  jr"'^^^^       ?«-"•'• 

Within  such  a  time  that  tha^on'dSrmT^LTpUrC llTnt^^ 

eon    ».    Pevrion     P.      ti,.    1    jx'    V'"""" 

which  h«  u:~  rior-c«^'"jrf!^ »'  ''"• 

■  1806,  Tuttle  V.  RnwH,  2  D«y  202  ("Cm 


a«2  /,1^'  A"*'' ••  All.n,  78  Conn.  54,  46  Atl 
(intoxication  at  3  4fi  P  u    i.  11  •■   •  "^' 

in^xica.ion'"ari?rM':i'i^^:'.ry''^t"^,:,' 

drnnkennMa  nor  mberoeM  ia  DrewLrii/ 
tinuing  .tof  i  both  coSdZna  a«  K  fo  «Ti 
Md  fr«,„.„t  flnctnation.";  thi7  ™i"V?h^:^ 
•n  odd  hght  on  the  manm>n  «f  in.lJ..?  /"^"f 


h«  within'an  hour  if„„  drank  a  IT''^';  """     '"'«  f>^"«nt-flncta«fo„';'""th"7  ™ZV?k"'''''' 
»  "ot  relevant  to  p^v.  ?t,X  ^n"u  draSTI     l^ri:".'/  !!«\*  °"  ^"o  ™''"  "  o"n.b^  "f  i'X? 

S™„t      •  ^""^iog  •  quirt  of  rum W^iot^     S^"i        ''V"*""   '"'""I^rate    habit.,  id„,u,;,|l 


j;^r:STtor2?lrj;?;rr"^?^ 
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Topic  IV:    Etidencx  to  pbove  Design  ob  Plan. 

§  237.  OM«ral  Piinoipl*.  The  existence  of  a  design  or  plan  ia  usually 
employed  evidentially  to  indicate  the  subsequent  doing  of  the  act  designed 
or  planned  {anU,  §§  102-113).  An  utterance  in  which  a  design  or  plan  is 
asserted  is  aii  lissible  under  an  exception  to  the  Hearsay  rule  (post,  §  1725). 
The  question  licre  is  how  such  a  design  or  plan  may  be  otherwise  evidenced, 
t.  e.,  circumstantially.  Of  the  three  conceivable  sorts  of  circumstantial  evi- 
dence {anU,  §  190),  only  two  are  practically  available,  viz.:  (1)  Conduct,  as 
indicating  the  inward  existence  of  a  design  ;  (2)  Prior  or  subsequent  exist- 
ence of  the  design,  as  indicating  its  existence  at  the  time  in  question. 

Design  or  Plan  is  to  be  carefully  distinguished  from  Intent  In  many 
parts  of  the  substantive  law,  particularly  in  the  criminal  law,  the  state  of 
mind  accompanying  an  act  becomes  legally  important,  and  is  for  such  pur- 
poses one  of  the  propositions  in  issue.  This  may  be  termed  Intent  It  ia 
not  used  evidentially  to  prove  something  else ;  it  is  one  of  the  ultimate  parts 
of  the  issue.  Design  or  Plan,  on  the  otlier  hand,  has  almost  invariably  (ex- 
cept where  a  conspiracy  is  charged)  a  purely  evidential  use ;  the  inference  is 
to  be  from  the  design  to  the  act,  and  thus  the  design  must  in  its  turn  be  evi- 
denced. The  two  are  practically  as  well  as  theoretically  to  be  distinguished, 
because  the  conduct  that  evidences  Intent  (as  may  be  seen  pott,  §§  302-304) 
is  often  of  a  different  sort  and  needs  fewer  restrictions  than  conduct  evi- 
dencing Design. 

Design  must  also  be  distinguished  from  Emotion  or  Motive  (anger,  jealousy, 
and  the  like).  Thus,  threats  of  violenci  may  evidence  both  a  Design  and  an 
Emotion.  Conduct  as  evidencing  Emotion  is  dealt  with  elsewhere  {pott, 
§§  394-406).» 

§  238.  Snndry  Znatanoes  (Tools,  Materials,  Liqnor  UoansM,  Preparatioiia, 
Journeys,  Bzperiments,  Znqnirlas,  Propheoles,  and  the  like).  The  kinds  of 
conduct  which  may  evidence  a  design  are  innumerable  in  their  variety. 
Any  act,  which  under  the  circumstances  and  according  to  experience  as 
naturally  interpreted  and  applied  would  indicate  a  probable  design,  b  rele- 
vant and  admissible.  It  is  true  that  the  design  indicated  may  be  too  indef- 
inite to  be  itself  relevant  as  evidence  of  an  act  {ante,  §  106) ;  but  this  does 
not  affect  the  relevancy  of  the  conduct  to  evidence  that  design.  Most  evi- 
dence of  this  sort  needs  no  judicial  ruling  to  determine  its  relevancy,  and 
the  precedents  deal  with  only  a  limited  number  of  the  possible  uses  of  such 
evidence.  The  discretion  of  the  trial  Court  should  control  in  all  these  cases; 
it  is  impossible  to  lay  down  any  general  rule  that  will  be  definite  enough  to 
serve  as  a  solution  for  each  instance ;  and  it  is  poor  policy  to  attempt  in  a 
Supreme  Court  to  pass  upon  the  probative  value  of  each  given  piece  of  con- 


'  Th*  occariontlly  hazy  condition  of  jadicial 
rcMoning  and  nomenclature  in  this  field  ia 
illiiatratea  in  an  opinion  (State  v.  Golf,  117 
N.  C.  7M,  83  8.  K.  3M)  admitting  aridence  of 


threata  to  kill  as  indicating  which  party  waa  the 
aggmuur,  but  naing  this  singular  distinction  : 
"  while  thia  waa  not  competent  aa  evidence  of 
motive,  it  waa  admiaaible  to  show  temper." 
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[Cbat.X 


duct    Any  attempt  to  reconcile  all  fJ.»  « r        •    .  "**' 

«a«on  why  they  .hould  bH^ted  a  JLdi?  **  "^  '"'P*^^" '  »»>«"  »  "o 
always  one  of  experience  andCmo"  ^n^  1  ^T''""*-  J''^  ^"«'»''»>  » 
cial  attitude  is  shown  in  the  tolZTg  ^^.""'^  '^'    ^'  ««°««J  J«di. 

•nd  the.,  th,  defendant  bwurtt'.  th.  f^V         "V  P*'""  °'  ?'"«•«  *Te  alonT^e^!.™ 
.carpenter',  brace  from  . ^to^  .id  hidtn  nfi"'*'  "'  '"•  "•'"dant  ha.^TE 

weapon^  though  one  only  wm"S  y   '  ^"V,  """'»  '-  PW^'iding  hinwelf  ^th  «te,5 

aence  as  to  the  others  woe  admiwible  ?  m  »       x        ""  •"  incompetent  while  evi 

b.  .hown  nnleM  the  motive  th"reforo/theco„„f,* "?!''"•'' »' t^e  defendant  cou^i 

^A^^ilTd'SfsIlkTrScfnt^^^^^        '"''•  '"•  "'*-  '-««'  <>/*>.•«, 
probable  design  to  use;  thf  SmenL  „e^r' V \'' ^""^^^^^^ 
appropnate.  nor  such  as  were  actu^Uy  put  r'sa^^^  «"?  "  ««  entirely 
1  i«A«  D  -  ,.^  .    .  _  /  P""  M>  use.     lu  parucular,  the  adver- 


*  1865,  R.  ,.  Jarri.,  7  Cox  Cr.  63  fthe  no* 

jwd  in 


c"?Ki%''ar.r^;n5Vtpr 

•trychnU;  defend',  p„,;h^o&"'r«  ''^^ 

jM'wyS^sast^'- 

m.n  came  promptly  to  a  It '^*.l  ""^    ™«°? 


l»lf  titers,'-'''  "r**'""  "f  »""Kl«r'. 

th.t  the  te/«rb;trn.'':r'"'e' ''■'''' 
tain  iig  a  li»l,t«l  n-n^r       ,    *  **'  ■  •»*  con- 


ant'.  poie«.ion  oVnim  U,  1^'  tJ'^'  ^''^""^■ 


bombs  eimultaneouily  hefd  to  ^,„.^  Pnx-ured  pi.to|  on  the  „m,  n,„?  ?''"°"".8:  PitxturinR  , 
Pwution  that  bom£  woumT'?„,'°,"  «•  State  „.  Rider  ?5  Mnrf  »'''»'"«»');  1888 
pl«ceatth.ttim^••.„dT'^„'fJr  "A  •'.»>'     .(nmMer;  tKk:L"''-..fi' *«5- «  ?.  W.    72! 


— ■">  uiuuiuneoua  y,  held  h 

pwution  that  bomb,  wouU   t.  7' ~."-     «• 

place  at  that  tim^••andS„^.nT'.'"*  *".»»»' 

HinWe.  S  fa.  884  (wife.i)oi«)nin'<r.  nl'  •  **  "• 
^"■on  of  ,r«„ie,'  adm^ttTd)  ^WT!  P* 
FnlDkl^  «4  id.  89,  42,  19™  W  Mo'J*"^  '■ 
pnor  i)o.«»aio„  if  buwlar-i^l.     ^■''"^''"y; 

feSffja-^^-^.'^^^^^^^^ 


- —  i~~.cwuuu  oi  a  Sim  1 

lu  queation,  aa  ahowino  -Tf.C"".,^"'"'"'  "'" 

»«  of  hia","op  for  ?fc  nurol^'';:/'''"'^  •"• 
boxe.  and  materials  for  Lt'^^inTt  "^P""'"""* 
including  the  fin,  alleimMnflf  '""'"'lary  fires, 
•11  instiS.ted  bv  oiTm^r  ">.?"!"«  pl-ice,  and 

Miss.  23,  84  (muX,  hv  1  '.•  "»  "■  ^'^^'•-  62 
Ei!V''-t'"5«™.n.o&'"lfl 
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ttnJii^irSrr-^-^ 
"r-;:.^at.4.^i'<»^-"^t^.i^u? 
d;-ip-r,t.'iXori^/ru"s"r'i/'' '"»: 

McLean  23,  29  (/ioa«e»,ikn  ;f  •'  .  """"^  * 
counterfWtiig,  sdKT)  ,««o  e.*™"'-"'*  f"' 
«ter.  21  Wa.h*'63,T7  Pae'asw'- ^T"  "•,  ""^'"^ 
anfs  pnrrhase  .„,i  ^  .'(™"'^«f;'lefend. 
just  beC  t"e  sh^tinT^r.  f  cnthsrides, 

c.tiWeJ^rnLTng^'atri'isS!  *■""• 
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tisement  or  possession  of  the  apparatus  or  a  license  for  gaming*  or  selling 
Uquor,*  evidences  a  design  to  game  or  to  sell  8»™«g.  o'  seiluig 

lv,Wiorr*°'  "  ^""?"  "f  "  ^"'^  "'  »  •'^"'^y  '"""•'■'^  <*'  together  with 
behavor  showing  a  desire  for  secrecy,  may  indicate  a  desig.^  toTcommil  an 

evil  case,  for  instance,  a  person's  turning  down  the  street  to  a  railroad  sta  ion 
would  he  some  indication  that  he  planned  taking  the  train;"  t„S 
openly  under  arms  is  some  indication  of  a  plan  to  use  them,  lawfully  or  un^ 
Z^J-    \^\-«°'fi-°*  ^'""g  -  the  going  to  or  being  in  rpS  unLr 

explanation.  Where  a  person  makes  inquirio.  either  by  word  of  mouth  or 
by  messenger  or  by  expenmentation  searches  for  knowledge,  it  is  nS  Z 
infer  that  he  designs  to  use  the  knowledge  thus  sought ;  and  if  the  kntwTedne 
IS  needed  or  is  adapted  to  help  in  doing  the  act  in  question. "rinSa  or 
expenmenu  are  thus  evidential  of  a  design  to  do  th'e  act-    ml^nZZZ 


»  There  an  n  number  of  itttutea  deelins  in 
the  name  w.y  with  thin  and  related  offence.,  but 
they  are  uaually  intended  to  lay  down  a  rule  for 
the  burden  of  proof  (port.  J  2500),  and  do  not  add 
anything  new  to  the  law  of  admiMibility.    The 

1895,  c.  419,  {8  (advertuing,  etc.,  a  ticket,  etc., 
for  lottery,  evi.lence  of  the  existence  of  the  lot' 

549,  42  N.  E.  94  (po««»,ion  of  poUjy  alipaTJri. 
donre  of  intent  to  game).  r-    /      r".     « 

»  Conn  Gen.  St.  1887,  {  8107  (Federal  liquor 
lujenae  or  tax-nayment,  to  be  evidence,  with  the 
powemion  ofliquor,  of  poaiKuuion  with  illeaal 

AtVoU  ]Tx    ??  •■    ?.■"••  ^  "•"•   29.  " 

IV     ..  I*^~«™'  "quof  license  ia  evidence  of 

Mle)  ;  Ma«,  St  1887.  c.  414  (expoaure  of  aign" 

l'Jtl^»^xlf?}'  "■  "*•  »  25  (exposure  of 
•ign^  labelled  bottles,  etc.,  or  a  Federil  liquor- 
tax  receipt,  u  adniimible  to  show  the  illejral 
Jr<S''».^'J"l"'"">  •  ^*«'.  State  I,.  Siauldini: 
admuaible  to  show  actual  sale.  ;  "for  if  he  had 

!m  '."wl*°,^?  .'"?"•  "  """'J  be  more  prob- 
able  that  he  did  it  than  it  would  be  if  he  had  no 
such  intent  ■);  Vt  St.  1894,  J  4476  (naymen? 
of  Federal  hquor-tax,  to  be  evidence  ol  ^ingl 

"""aTa",?*  «"'"'  IH"''"'*'  ''quor-nuisance). 

18 J»,  K.    v.    Wilson,    1    Law.  Cr.  C    112 

(murder  in  a  chiirchyani ;  the  fact  was  offered 

that  just  before  the  affair  the  defendant  and  two 

f  ,„  1?  TTl'"^?^  **"'"  <'l«'>'le»tinely  with  a 
bundle  of  cloth  ;  the  object  being  to  nde  a  pre 
juinption  that  they  were  there  with  au  eril*^^- 

.^ir.ll"^  "'""•■•>'  """*  ••"«  '""J  "'»'!■••« 
againat  all  persons  coming  in  their  way  and  likelv 

1896,  Smalls  v.  State,  99  Ga.  26,  25  S.   E    614 

KKttlS,' ''''^' '""«'•'-«  p»-^« 
d£/trtei3\^'ri'd"^-|; 
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188  (citing  other  caaes) ;  1878,  Utham  r.  U- 
t'JU'J^  ^"'"-  '"J-  ?'2  ("Such  an  act,  wholly 

explanation  ).  So,  too,  the  fact  of  a  man  and 
woman,  not  huaband  and  wife,  spending  the  night 
n.m!  '"  *!'«  "°'«,'^PWg-room:    1798,  Wil- 

i'-.«Qr"iJ"n'  "*  *L""-  "•  "  N.  E.  846.  • 
16  8.  W.  658  (murder ;  buying  «  gun  and  prac' 
^T«*S?T"'«V'  f"  "•'k*  '•forefsdmisait")  J 
1786,  State  v  Green,  Kirby  89  (adultery  ;  evi- 
dence admitted  that  the  defendant  hired  a  lirson 
to  go  to  the  woman's  house  and  see  whether  her 

i^^""*  1"»»'  '"""*■> '  '*»«•  •'"•'"«'"  '■  Com.. 
100  Ky.  239,  88  S.  W.  422  (evidence  of  in! 
quines  about  cocaine,  and  of  its  known  effect! 
ana  uae,  in  proiuring  abortions,  admitted  to 
snow  a  plan  to  procure  one);  1861.  Coin  » 
Hemy,  2  111.  m.  177  (murder  of  i'wom.;,  hi 
poisoning ;  an  inoiiiry  two  or  three  vears  befoii 
*f  1°^,  ','JL''."'^'  °(  procuring  aliortions,  ex- 

688,  2  N.  E.  698  (defence  of  forgery  to  a  prom- 
isaory  note ;  evidence  rejected  of  the  plaintiff-t 
having  shown  a  penon  how  to  imitate  notes  by 
tracing,  the  chararter-rule  being  invoked:  un. 
sound) ;  1882.  Walsh  r.  People,  88  N.  Y.  462, 
466  (murder  by  stabbing  with  a  knife  ;  a  coul 
ver«tion  of  the  defendant  about  the  effect  of 
throwing  pepper  into  another's  eyes  and  the 
punishment  for  it  was  admitted,  as  "tending 
to  show  that  the  prisoner  was  meditating  the 
infliction  of  a  i^rsonal  injury  upon  some  one 
ami  [with  other  evidence]  a  |*r»onal  injury  to 
the  deceased  ;  evidence  was  also  sdmitted  of 
his  having  had  the  knife,  used  in  the  killing, 
ahariiened  on  that  morning,  and  of  having  thi 
same  morning  asked  the  position  of  the  heart  in 

«  i^-U;  !?''•  ^'"'*  '■  """'y-  21  R-  I-  376. 
48  Atl.  871  (inquines  for  a  weapon  like  that  used 
111  a  nuirdir,  and  the  presence  of  such  a  weopon 
at  a  third  iHsrson'a  house,  admitted).  Compare 
some  of  the  citatiooa  ante,  $  106. 
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I  33a  aRCUMSTANTIAL  EVIDOCE  OF  DESIGN.  [Chap.  X 

tion  and  alluiums  are  often  iignificant  Words  of  a  perMn,  uttered  before- 
hand,  indicating  a  knowledge  that  an  event  ia  about  to  occur  or  an  act  to 
happen,  tend  to  show  a  design  to  do  it  or  to  oodperate  in  it,  so  far  as  it  was 
not  definite!/  expected  or  foreknown  by  others,  because  in  that  case  the 
knowledge  could  be  poasessed  only  by  the  one  planning  it  or  privy  to  the 
plan ;  and  the  proUtive  value  of  such  evidence  would  vary  with  the  parUcu- 
larity  and  ezclusiveness  of  the  foreknowledge  thus  indicated: 

1752.  mandg',  Ihal,  18  How.  St  Tr.  1123.  1182;  th.  dtfeudant  had  frfqutntlv  told 
the  .erTanU  that  her  father,  the  deoeseed,  with  whoee  marder  ihe  wu  charged,  would  not 
liw  long,  bauDg  the  prophecy  on  the  eight  of  hii  apparition  and  other  things ;  Balhurrt 
arguing  for  the  proaeoutioo :  «  Mark  how  the  deetraction  of  thii  poor  man  i.  luhered  inui 
the  world.  Apparition.,  noieee,  roices,  mueio,  report«i  to  be  heard  from  time  to  time  in 
-5lff»u  A  ,•?"!• '  r'°  ••'•  ^^'  •"  numbered  out,  and  hi.  own  child  liiniu  the  .pace 
of  hU  life  but  till  the  following  month  of  October.  What  could  be  the  meaninR  of  tl.i, 
but  to  prepare  the  world  for  a  death  that  wa.  predetermined?  M'ho  could  limit  the  Uhv. 
of  U  r"  *  '  ******"  "'*'  '"'**  *""*  '*■  '"'*"''•'*  ^  ^  ^'"">  *°''*'«>»  ''>•  'liorteuing 

1880,  loowi.,  J.,  in  StaU  r.  Hogt,  47  Conn.  618,  638 :  "  Remote  and  objure  aUuiion. 
to  the  act  in  oontemplaUon  are  admiMible  a.  tending  to  .how  an  ezUting  di.po6iUon  or 
aeejgn,  , . .  The  fact  that  the  language  might  poHibly  hare  an  innocent  meaning  did  not 
prevent  ita  ooneideration  by  the  jury,  who  would  of  cour«>  be  called  upon  to  decide 
whether  lueh  waa  the  fact,  or  whether  it  was  a  dark  hint  thrown  frem  a  mi  id  that  alrvadv 
felt  the  shadow  of  the  somin^  tragedy." '  ' 


f 

f 
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§  239.  Bxplanatioaa  of  Znoiimlaatiiig  Facts.  According  to  the  logical 
principle  of  Explanation  (anU.  §  34),  it  is  always  open  to  the  oerson  agninst 
whom  such  conduct  is  offered  to  explain  away  ite  force  by  showing  some 
other  hypothesis  to  be  equally  or  more  natural,  as  the  reason  for  the  conduct, 


*  1895,  People  ».  Knuu.  —  CL  —  ,  41  Pao. 
444  (the  defendant  .poke  in  the  third  perwn, 
nyrng  that  the  mm  who  had  killed  R.  meant 
also  to  kill  the  deceated  before  he  .topped)  i 
1880,  SUte  V.  Hoyt,  47  Conn.  618,  6M,  538 
(murder  of  a  father ;  thedefendanf.decUrationt 
in  the  preriou.  Mar,  that  he  abonld  not  be  there 
to  Kather  the  com  they  were  planting,  but  dioald 
be  iu  Kanaaa,  admitted  ;  alw,  "  Folk.  Ulk  about 
me ;  I  will  corne  home  drunk  nme  time  and  giro 
them  wmething  else  to  talk  about");  18S8, 
Peoi.le  r.  Potter,  5  Mich.  1,  6  (ju»t  before  coming 
to  the  place  of  the  affray,  the  defendant  remarked 
that  "  he  had  been  reading  'Jack  Rand,'  and  ha 
.hoiilj  uot  be  aurpriaed  if  be  should  turn  high- 
wayman sometime,  for  he  had  been  .truggling 
with  iwverty  long  enough,"  and.  at  the  same 
time  holding  an  open  dirk-knife,  said  "  if  any 
man  piled  onto  him,  be  would  stick  him  "  ;  thi. 
evidence  was  admitted,  on  the  principle  that 
every  occurrence,  every  remark,  and  the  whole 
conduct  of  the  prisoner,  from  the  time  he  and 
the  deceased  came  together  until  the  consumma- 
tion of  the  crime,  are  competent  ...  for  the 
purpose  of  illustrating  the  act  itself  by  showing 
the  influences  which  operated  to  produce  the  cata- 
strophe, to  aaubliah  malice,  uid  to  Ja.tiry  the 
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act  or  mitigate  the  crime");   1874,   SUte  » 
Gailor,  71  N.  C.  88,  90  (anon  ;  the  defendant's 
remark  that  "  he  would  not  be  .nrpriaed  if  in 
three  weeks  there  would  not  be  a  building  on 
thu  hill,  from  the  thmU  of  B.  M.,"  a  third 
person,  admitted);  1885,  8Uto  v.  Green,  »2  id. 
779,  782  (the  crime  being  supposed  to  havi  been 
committed  for  money  paid  by  another,  ev'  ittu-e 
was  admitted  that  the  defendant  said  he  would 
soon    have  some   money);    1878,    Continental 
Ins.  Co.  e.  Delpeuch,  82  Pa.  235  (the deceaseds 
pointing  out  his  property  just  befoi*  death,  hf  Id 
not  relerant  to  show  suicidal  desifrn) ;   18'J9, 
Rowt  V.   Kile,   1    Leigh  217,   22S  (instrument 
allfged  to  have  been  forged  by  J.  R. ;  a  remark 
of  his  thtt  "his  nen  had  not  forgot  to  write," 
held  nol    ,  jpronerlv  excluded) ;  1895,  Nicholas 
».  Com.,  91  Va.  741.  21  8.   K.   884  (the  de- 
fendant's  statements  on  several  occasions  that 
the  deceased  had  heart  disease  and  was  liable  to 
die  at  any  time).    Some  of  the  rulings  cited 
under  {  106,  aiUe,  could  be  a.  well  ponsi.lered 
from  the  present  point  of  view.     The  following 
case  ia  odd :    1903,    Hainsworth  v.   State,    — 
Ala.  — ,  S4  So.  208  (murder  ;  defendant's  facial 
expression  at  a  prayer-meeting  two  hours  before, 
admitted). 
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than  the  deaign  which  it  ia  claimed  to  evidence.    Anj  explanation  which  ia 
at  all  plausible  should  be  received.' 

§  240.  aiaiUar  OSnoM  or  Other  Aeta  to  show  PUn  or  MjmUm.  In  the 
cases  just  considered,  the  conduct  carried  within  itself  the  suggestion  of 
design  or  plan.  But  acU  which  in  themselves  or  alone  carry  no  such  sug- 
gestion  may,  when  multiplied,  or  when  compared  with  other  acU  or  circum- 
stances, suggest  a  common  plan  as  the  explanation  or  solution  of  the  compared 
dau.  This  kind  of  evidence  has  many  difficulties ;  and  the  whole  subject,  for 
reasons  of  convenience,  is  dealt  with  elsewhere  (po$t.  §§  300-371),  where  the 
distinction  between  the  vsrions  uses  of  such  evidence  for  proving  Design, 
Intent,  and  Knowledge  can  best  be  examined. 

§  241.  Prior  or  Sabaeqnent  DwUtn.  The  time  of  a  Design  or  Plan  is  sel- 
dom material  Wherever  it  is,  the  general  principle  {ante,  §  190)  is  applied 
that  the  existence  of  a  prior  or  subsequent  condition  is  relevant  to  show  its 
existence  at  the  time  in  question ;  the  length  of  the  allowable  interval  de- 
pending on  whether,  under  the  circumstances  of  the  case,  there  is  any  real 
probability  that  the  continuance  of  the  condition  was  interrupted.  The 
application  of  the  principle  may  be  seen  in  the  rulings  dealing  with  design 
or  plan  as  evidence  of  an  act  (ante,  §§  102-113). 

Topic  V :  Evidence  to  provi  Intemt. 

§  242.  Oenwal  Prlaolple.  The  state  of  mind  which  accompanies  an  act  is 
often  of  legal  consequence  as  forming  an  ingredient  necessary  for  the  attach- 
ment of  certain  consequences. 

(1)  Criminal  Intent.  The  state  of  mind  accompanying  a  forbidden  act 
is  frequently  an  element  material  to  make  the  act  a  crime.  This  state  of 
mind,  often  spoken  of  as  "  malice,"  differa  in  different  crimes.  In  no  case 
is  it  malice  in  the  sense  of  mere  hostile  feeling  or  enmity;  for  a  relig- 
ious fanatic  who  kills  to  please  his  Deity  and  to  save  his  victim  from 
the  taint  of  heresy,  or  a  parent  who  kills  his  child  to  save  it  from  starva- 
tion, may  have  legal  "  malice."  This  state  of  mind  is  also  to  be  distinguished 
from  design  or  plan,  which,  as  already  noted  (ante,  §  237),  is  a  purpose  or  aim, 
considered  with  reference  to  its  future  fulfilment  The  notion  of  Intent,  in 
crimes,  may  be  also,  in  a  broad  sense,  that  of  ultimate  purpose  or  object,  but 
it  is  regarded  simply  as  a  state  of  mind  co-existing  with  the  act,  and  is  of  a 
conglomerate  nature  peculiar  to  itself.  Thus,  when  A  shoots  a  pistol  whose 
ball  strikes  X,  A's  state  of  mind  as  he  shot  may  have  been  that  he  was  pull- 
ing the  trigger  of  a  pistol  whose  ball  would  (a)  strike  a  tree,  (b)  strike  Z. 

*  1881,   People  «.  Ualupint,  67  Cal.   928 
(rearan  for  carrying  a  pUtol,  admitted)  ;  1888, 


Peoiile  V.  Cuff,  122  id.  S89,  65  Pac.  407  ((loiioD 
ing  by  «tiycbDia ;  euitom  of  the  place  to  havi 
•trychiiia  for  Tennin,  admiaaible  to  explain  th< 
defi-Ddant's  poaaeaaion) ;  1882,  Prindle  v.  Olorer, 


•tryc&iiia  for  Tennin,  admiaaible  to  explain  the 
defi-ndant's  poaaeaaion) ;  1882,  Prindle  v.  Olorer, 
4  Conn.  364  (ahowing  an  innocent  raaaon  for 
a  auapiciooa  haunting  of  the  premiaea  on 
wUck  tlia  tnaiwaa  took  {daje);   Wi,  Oom. 
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V.  Bowen,  121  Man.  45  (adnltety ;  the  defend- 
ante  were  found  in  a  bed-room  at  night ;  tha 
fact  that  their  plans  in  going  to  the  town  wen 
innocent,  excluded,  apparently  benuae  the  ap. 
pearancea  against  them  were  ao  atrong) ;  1877, 
Com.  V.  Blair,  123  id.  842  (abortion ;  similar 
raling) ;  1877,  SUtec.  English,  67  Ho.  1S6  (tha 
defendant's  journey  to  the  place  of  a  lareeny,  ex- 
plained  at  called  wr  bj  liii  buiiiMit). 


I M  CIBCUJISTANTIAL  EVIDENCE  OF  INTENT.  [C.*,.  X 

(c)  ttrika  t  panoo,  X,  who  wu  about  to  aaMult  A  himaulf     Tk-  /.--.»    i 

not  need  to  genaralu.  in  one  phr.«  or  tern,  the  exact  natura  o  m1,Z 
cnu.  njl  .Uta.  of  miud;  it  marely  define,  the  criminal  .taU  of  Jnd't^^! 

Si/k  ^.Tr^"""  *'"'"••  ^'•^  '^"^  «'  """••"•J  Intent,  then,  usu^fy 
K  V  /.'^"^"u*'"'-'  '""'*1«>8«.  ol-Jfct.  and  the  like;  iu  aW^^  i 
of^n  ..^.cated  by  the  idea,  of  mUt-ke.  good  faith.  rea,onabi;  bSief:  and  the 

knowledge,  or  of  deaign  1»,  «  bearing  only  «,  far  a,  emoUon.  or  knowl 
Wh  T  T'  ^^  *'"'  •=""''"'>  »"^  «  co„,tituenta  of  criminal  Intit 
l«  mentioned)  apart  from  evidence  of  en.otion.  of  knowledge.  otdZC    U 

aence  would  serve  to  prove  ihow  elemcuU  would  be  receivable,  but  no  new 
or  pecuhar  pnncple  of  evidence  would  1«  involved.  If  for  examDU  Z 
charge  «  of  breaking  and  entering  with  intont  to  ,to«l.  obvl"y^Sl?» 

thrJwr/So!?).  -1  ^.'T  "«^'^»»'l«.-i»  particular,  the  conduct 
W  rowing  light  on  the  design  of  the  person',  entrance.'  So  if  one  is  cha^i 
with  wif^murder.  his  iU-feeUng  towarfs  the  wife  would  be  an  Si^d^^^ 
of  cnmmal  Intent,  and  whatever  evidence  would  be  o  herwir.dSj  t 
.how  motive  (i  .  ilWeeling)  would  be  receivable  here  als     TonTrh  r^ 

bVSiVfX  "'"?'•  '''°"'"«  *'»^"'  '°  ^  •?»"«"».  knowledge  U.T 
ingredient  of  the  criminal  intent,  and  whatever  evidence  would  be^herwS^ 

•uiUble  to  show  knowledge  would  here  be  appropriate.     In  short  IntenT^ 

•  separate  proposition  for  proof  does  not  commonly  exist,    wjl  e  J 

fe^on.  and  design,  are  diatinct  from  each  other,  and  have  more  or  l3«  iti^c^ 

modes  of  proof.    But  a.  Intent  is  constituted  of  one  or  more  of  t  iTse  a,  L 

Ctd  rr;;;  pTpe-riti? '--' ' '-  -'  °'  ^-  ^^^^^ 

There  is.  however,  one  element  in  Intent  which  is  distinct  from  anv  of  tho.« 

htnil.      /^."'t*""''*'  °°e  who  utters  a  counterfeit  bill  may  have  known 
It  to  be  counterfeit,  but  may  pay  it  out  by  inadvertence,  having  dra^  fZ 

expeofuce  that  the  mm  fact  that  a  particular 
act  U.  been  don.  aflbnl.  the  l*.t  .vC  „f 
If  on.  Z  7  '"'"""""it''  •hich  it  wa.  <Sne. 
WM  known  to  be  on  fire,  the  reaaonable  p^uuip- 
tion  from  hi.  act  would  be  that  hi,  Ltention 


7~  „!.  ?  *'**?'L'  "••  "tinguUhment  of  the 
fire  or  the  rewue  of  the  property  or  penon«  within 

i'  th..,  "??  "".to  ^  found  in  the  night  time 
in  the  act  of  breakins  into  a  buildinir  in  which 
money  or  pronerty  oF  great  valne  w.,  depoaited. 
fiu  act  would  give  very  strong  evidence  indeed 
or  the  moUve  or  porpoaa  which  prompted  it ") 
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the  wrong  part  of  hit  pocket-book.  So,  on  the  othn  hand,  one  who  lolla 
Uinted  milk  doea  not  do  it  by  accident,  thuugh  he  is  ignorant  of  iu  bad  qual- 
ity. In  other  worda,  one  may  lack  knowledge  aud  yet  act  deliberately,  or 
one  may  have  knowledge  and  yet  act  inadvertently.  Tliui,  thia  distinct 
element  in  criminal  Intent  conaiaU  not  alone  in  the  volunUry  movement  of 
the  muBclea  (t. «.  in  action),  nor  yet  in  a  knowledge  of  the  nature  of  an  act 
but  in  the  combination  of  the  two,  —  the  tpetijie  will  to  act,  i.  t.  the  volition 
exercised  with  conscious  reference  to  vhateitr  knowledge  the  actor  ha$  on  the 
subject  of  the  aci.»  We  do  not  necessarily  show  this  in  showing  knowledge ; 
and.  conversely,  we  may  find  this  conceded  and  still  have  to  show  criminal 
knowledge.  For  insUnce,  on  the  one  hand,  a  perso.  might  know  arsenic  to 
be  poisonous,  and  yet  might  administer  it  inadvertently  to  another;  so  that 
independently  of  showing  his  past  knowledge  of  its  nature,  it  might  also  be 
necessary  to  negative  his  inadvertence.  On  the  other  hand,  a  person  might 
dehberately  pull  the  trigger  of  a  firearm  though  ignorant  thot  it  was  loaded ; 
and  thus  the  deliberateness  of  the  act  — i.^  the  combination  of  voluntary 
action  with  all  the  knowledge  which  the  person  had  —  would  be  unques- 
tioned, and  the  further  proof  required  would  be  that  peculiar  to  showing 
knowledge  of  the  particular  firearm's  contents.  There  may  always  thus  be  a 
residuum,  apart  from  knowledge,  which  remains  to  be  proved. 

This  residuum,  the  element  of  deliberateness,  the  negative  of  inadvertence 
or  accident,  may  of  course  be  evidenced  by  the  surrounding  circumstances 
and  the  conduct,  as  other  mental  states  are.  It  may  also  be  evidenced  by 
Design ;  for,  e.  g.,  one  who  has  planned  to  kill  another  is  very  unlikely  to  have 
acted  inadvertently  in  shooting  at  him.  It  may  also  be  evidenced  by  Knowl- 
edge, for  one  who  knows,  e.g.  that  arsenic  is  poisonous  is  less  likely  than 
otherwise  to  adminUter  it  inadvertently.  It  may  also  be  evidenced  by  Emo- 
tion ;  for  one  who  is  angry  with  another  is  less  likely  than  otherwise  to  strike 
him  inadvertently.  All  these  elemenU,  independently  useful  and  provable 
as  bearing  on  the  doing  of  the  act,  help  also  to  throw  light  on  the  intent 
accompanying  the  act  But  there  is  one  peculiar  mode  o!  evidencing  this 
deliberateness  —  the  negative  of  inadvertence  or  accident  —  which  stands  by 
itself,  in  the  sense  that  it  may  have  no  bearing  distinctively  on  a  previous 
Design  or  on  a  previous  Knowledge  or  on  a  previous  Emotion,  and  yet  may 
help  to  throw  light  on  deliberateness,  this  distinctive  residuum,  —  namely, 
other  nmUar  acts.  The  doctrine  of  chances  and  the  experience  of  conduct 
tell  us  that  accident  and  inadvertence  are  rare  and  casual ;  so  that  the  recur- 
rence of  a  similar  act  tends  to  persuade  us  that  it  is  not  to  be  explained  as 
inadvertent  or  accidental.  The  rulings  dealing  with  this  kind  of  evidence 
are  for  the  sake  of  convenience  dealt  with  elsewhere  (post,  §§  300-371),  in 
connection  with  the  other  principles  to  be  distinguished. 

(2)  Testamentary  Intent.    The  state  of  mind  accompanying  an  act  dealing 
with  a  will  is  frequently  of  consequence  as«an  ingredient  of  the  total  act    A 
tearing  or  a  cancelling  of  a  will  may  or  may  not  be  a  revocation  according  as 
*  Cumput  Aaftin't  distiactioii  bttween  Will  tad  Inteatioo,  quoted  foit,  |  241S. 
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.ad  with  th.  fo JSht  ;f  i.  coTC.:^  ci.Err "  """•  ■""•"'••««• 

•dg«.  former  da,ign.  «,d  the  WnTtn^M  T*^"**'  ~'"''«'»'  ^nowl- 
no  d.-.Unct  princijr.  of  evident  S  ^rt'eij^^^^^^^  '*'"»•»»•  ""^ 

•  bearing;  w  fkr  m  ther  have  thlr  .1.^  Other  «mikr  acU  hare  rarely 
«J"i«n  to  revoke,  m  todiiuTi«Ubir«i"!'"K''  ^T*'  »  ''^^''^  ^«'"-' 
f -celling.  U  admiaaible  (..i  I  m  and^;  V,*Jo%'*""'  "'  ''"t~y'"«  «' 
in  "'location. a.  pointing  b^'i.i'i'T'  ^  i^"'"    S"''^-nt  belief 

•idem!  (port,  I  17S7).  ^         "  •""  *'"''  '='''"^'  "^.tacle  to  be  con- 

(3)  Sundrjf  InttnU.     In  other  e>u.  ♦!..  .-»    . 
be  material,  u  in  an  act  of  deliveTL      ^"'  ''fompanying  an  act  may 
evidence!,  a.  in  the  pSLSn J^\Tdt;  °' .*^'  "''•'  ""'  »•>«  '"^'•^  ^ 
queetion  of  eridenceVh^nKTi  to  ??'"'""* ''"'.°"^"°"t«<*»-    The  onlj 
l-g«g.  ^companying  'r^,  S^; Jj ''raX""  *"  "">  «-~^  ""^  ^^ 
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StTB-Tmi  II  (continu»r):    FAMDENCE  TO  PROVE  A  HUMAN 
QUAUTY  OR  CONDITION. 

Tone  VI:  IVIDEXCE  TO  PROVE  KNOWLEDOE.  BELIEF    OR 
CONSCIOUSNESS.  »■**«.  »« 


I  144.  OtamI  AMljid  of  tbt  Sal^mt. 
^r-^^?:^^*'*''  **l^-  •»  Con. 


I  S45.   Ocnen]  Principle. 
I  ««.   (J)  Ufrrtnilant  ebarnd  with  Marder  ■ 
(a)  Repautioa  of  tht  UwaMS/  ' 

Jhw.   8.m«,  (r)  Violet  Acu  oTVUD.. 

I  849.  (J)  Iinplom  of  m  Incmnptunt  Km. 

lltt.}*^?"  "  Pc«««.r  of  .  D.,,,^ 
u'bJiS"  **'  '^•*'»"'  fr<«"  w  I»i<JT«it  or 

s  M?'^7r;;i^i  »«•'•.'?"'"•  •'t?p~I^'ty 

MiDo"      '  '      '*''*"'"'  '^  '»««»'l»»««  or 

i  is.    /.S:  S""**"  of  Stolen  Ooo.!.,  etc. 
I  MO.   (18,  Po..,^,,  „f  ,  Document. 
I  mi.   Miecelleneont  IniUncet  of  Belief  or 
Knowledge  eridenceU  by  CirenmiUnceeT 

8.  CeaAnot,u»mrU»ne»olXnowUin 
B«ll«f,  or  Coameimuntm7^^ 

I  886.   Geneml  Principle. 
->f  l-****iJ^°"'*"i*  ,"•*  L'ttertnor,.  u  eridenee 
..  »  ^J-  (-ondnct  u  evidence  of  Belief    md 

S'^""J'^  •"^!:?'  0«""«'  Prindple. 
CoSdlS-or'^'a.bit"'^'^'   "    ""'""^    "y 

ftt-nU-oSirct. ''»"""'='•  "•^■'"-^  »" 
li  ?  *j°-.,^*'.  "'"tity.  ••  eTidenced  by  Be. 

x^^iTthite.jaf'^iirc 


•  litnje  u 


i-( 


■    '  iiill     (1) 

li   u. 
i..r,;'  «  .Su 

►   R'  SI;  ti»U(  •*. 


I  871  flenM.-  Saadiy  lBf.-if>r, 

Ufflce,  etc, 

I  378.  Conduct,  m  e»i.-,  „  „ 
Conduct  in  pnenl;  Oeiu- .i,  f 
or  Arteeted. 

I  874.  8une:  (8)l)»mer 

I  a».   8nme:  <3)  Kefu.      i 
pentitioni  Teet 

•  87«.   Seme:  (4)  nijht,  l»  «, 
or  Concealment 

„r!  u"-l,*'n'"''""  "  •'W«"~  of  tw.wioN.nr.  , 

•  07?^ u"^  '•  «' '  *>»"•'  Theory. 
«.'iJ^*-  .■•»""=  (2)  W-hood.  PnTuI,   r,l... 
aitlMi  and  Snnpreeeion  of  Kvidenoe    fer.  «r. 
Bpoltation.  ani  the  like.  '         *'>' 

I  879.  Same;    Other    Bulee   diicriminatad i 

FrJufgyXSrU.'""***""*'^"*  "««•"»-' 
cio*„.'co„dt?.'=  "*'•'•'""«  ""'  ""  8"^- 
r.i.'uL!!.'""./'?''"'''"*    Pw««ntione    to 

«raginTi»i:r '  ^'•"•^"'«  ••"-''' ' 

wlrthXattCry"''""*  ^'«-- 
nJf  ^*»^°"^  (4)  Failure  to  Preeecnte  ;  Fail- 
Inno!:„S*'"  ^""'P'"»»!   ^•*»'"'   to  elplain 

e..*in?tT„r'""t.*°^'*''"'»  Kridence,  aa  indi- 
^nml.  '■'•  ^"""  "'  ETiJences  (1)  in 

/-I'l^.'-  ^*^'-  WWitneawa  not  Produced: 
W  Wtneuea  anarailable  or  Pririleged  ' 

I-L^in^SS^  '**  ^""-"    *'-»    " 

.bl'.rbo.b'Pitii'*'"'"-*  '*"«"'  *'^' 

Teftify'"  ^™* '   ^'^  ^'^^  •''""•''  '•"'"«  «o 

in/l  SL*'J?1^  («)  Sundry  Di»tinctionej  Crim- 
InalCaan;  Good  Character;  Exnerte  •  Eineri. 
menta;  D.»ritio„.,  EipbulationV  Nafur  of 
Inference  ,%u,d,„  of  ftjif,  Pr^^i^j^Z 

Dit^y'ed^Tn'oipSlnSS'."""""*  "   ^'""•'' 

im   Silence,  aaequiralent  to  an  Adraisaion. 
nawBcT  ^"^  "  '  "'  Con«:iou.nea. 


"'■T^^'^^T^J-.T^^rtr^l^^Z. 


^.  \i' 


I  244  EVIDENCE  TO  PROVE  KNOWLEDGE  OR  BELIEF.  [Chap.  XI 
mon  feature  which  is  the  typical  one  so  far  as  concerns  the  modes  of 
Ztr?'  ''""'  cental  states.  That  feature  is  most  nearly  exp^lS  by 
the  tern  Consciousness,  t.  e.  pre«,nce  in  the  mind  of  an  impression  as  to  a 
pvcn  fact.  Thus,  a  person's  Knowledge  of  a  city's  streets  mayTin"em; 
from  his  conduct  in  finding  his  way  through  them  unerring^    hrcTn 

JiXr;-  T'T'-  "^  '"''^"^'^ '"""  ''»  """^--^^ '-  fleeing  f^mar^::: 
hw  Bel  ef  ,n  a  fnend's  innocence  of  embezzlement  may  be  inferred  frorSs' 
conduct  in  trustmg  him  with  money.  The  respective  terms  aTbvTs«l 
mox«  usually  associated  with  different  relations  i^  whk h  thTs  imprefsioTS 
thouZ'T'  ";i  "^^  ^"•'^  "  ""^^  *'°'"'"°"'y  ^J-^"  the  impSo;  t 

tS    0/:.'.^"°^  °"  P'"""'  "  '"*""  "'=*'°"'  Consciousness   when 

thought  of  as  beanng  on  past  action,  and  Knowledge  when  thoucht  of  in 

connection  with  the  reality  of  external  objects.  ^  '° 

These  states  of  mind  may  or  may  not.  considered  in  themselves  be  in 

with  the  way  in  which  one  of  these  states  of  mind  has  come  to  b7an  obtot 
e Ise'^Thrlub'sta^.'^'f  "  "r  "  "  ^'"^  ''-"  evident^  of^ometSg 
legally  mt^riat^Z         '"'''  "f  ?'"  ""^  °"«  °'  *»•«-  "^t^'  °^  ---d"! 

j^Stsrp^:t  r  hi^r^Sdy^^s^ --  [?£^ 

It  13  assumed  that  somehow  this  kind  of  stat«  of  mi^A      ■     ^^^.^'^)- 

^  2  ri'j" '""" ""°"'"« ^  •-' "» '"•"■" "  ■»' " » '"  '^ "™ 

Of  the  three  modes  of  evidencing  a  state  of  mind  (ante  S  lon\  tu^  a   * 

poinis  oacK  to  the   ♦ate  of  mmd  produc  ng  it:  and  thu  atntj,  «#  ».,„j     u-  1 
«  variously  termed  knowledge,  belief,  or  iLousnts.Thl^ir^ 
eonduet  of  .u   bearer.     (2)  External    circumsUnces,  calcu"  t^d  by   thei 

available  to  show  the  probability  that  consciousness,  knowledge  orTl'f 
subsequently  ensued.  (3)  A  prior  or  subsequent  st;te  of  mind  indica  s 
withm  certam  limits,  its  existence  at  the  time  in  question  ThJ^tl^' 
typical  modes  of  evidencing  consciousness.  knowL^  £lief  tve  each 
heir  peculiar  and  common  features,  and  must  be  examined  sepl™tely     Tht 

crvrn^^brnXlTLj^^  '--'  ^'  ^'^  '^-  -^-  ^"Hor 
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««o«   „   .TldMolag   Kaowled,..   B«U.f,  or  Con- 
■olouaneas. 

that  a  given  person  receive"   a  Sen  ^^l  ^"""""^  '°  ''''  P'"^''*'^''^^^ 

formed  a  belief,  or  was  -ade  Ifrij^l^r  iw^^  •"•"«'«^«' 

to  h«  sense  of  sight,  hearing,  or  the  ike-  !,7Jr  '/«*««  «'  the  fact 
eommunication  to  him-  f34  Th«  ~  .  !.  '.^"^  ^"®  M/»reM  making  of  a 
ject.  as  leading  prolTbl'y^^^  an  e  "Cc::  "  the  community  on  tlfe  sub^ 
the  occurrence,  as  leading  either  ^0^^  ''"*'"'' '  <^)  '^^^  i^ality  of 
express  communication  ''*""'  ^'^^P^'"''  t*)^  his  senses,  of  to 

som?ilo;:^rglX:trs'.^^^  -iterations,  a.ecting 

received  an  impression  of  any  Lt  a  "ll  -^  aid  a?T?'''"'^^  '^'''  "'"  P«'«°° 
the  particular  occurrence  he  would  lh'«„  ^^  ^-^^  Probability  that  from 
in  question.  Doubt  may  arise  uPoa'Lr  7^!!™°"  "'  '"  '^^  '^"^^^  ^^'^^ 
modes  above  are  «trongL  o" teaC  In  on'  f^'  T"*''  "'^  '^'  ^"-"« 
tion.    The  , our  -«iesLy  nrL^ra:r/:t;t^^^^^^^^  --^^- 

doStrh:Tmlnf(.t'^^^^^ 

in  question  was  brought  w  thin  the  ^n^  f  7  """""^  ^  ^^"''^''  ^»'«  f^cl 
perceived  at  all  Thf  tyS  c^o  Ttt  ^  ''°''V"  "^  P'"''"^'^  *"  be 
deed  or  a  notice  was  laid  on  A'sTsk  th«  ."^TIT"  °^  "  ''"^''"^"^  "  » 
i"g  to  circumstances)  is  that  A  Sit  CS'^'  ^^"'''  °'  ^^^^  «-«'•*- 
necessary;  the  posting  of  a  pTaSrf  in\  1"'  'f.""^  Pr''''°"  ^^  ^  ^^  °°t 
passes  is  some  eWdenfe  that  A^Wmateifr  '^T^^'  ''^^^  ^  ^'"bitually 
contents.    Occasionally  the  ekment  r^K  V"^  """^  understand  iu 

ample,  where  A  is  changed  with  "e,wVw^'«  '"''"""  °"'=  '"'  "' 
of  B.  as  indicating  A's  knowledge  of  T  ■  *  °'"'°''  ^'^^  ^PP^^rance 

maturity,  was  the 'fact  b^uTht  bffo^  A  anTT"'  °'  '''  ^^^'^'  ^"  »'« 
would  probably  have  informed  h:^a7  ttth A  ST,  '^"''*"'"  "  ''^^"»«'  ^^ 
B's  age.  ^^  "^  '°  "»«  further  specific  fact,  namely, 

(^)  ^xpreu  communication.     1  ittU  A;(ti„.  it  ■     . 

be  a  question  as  to  whether  ^L  ^  *^  ""'  ""'"  ^^^e-     There  may 

the  person  was  airTy  bou^d  to  corr^'^T  """^  '""  "  """'"=«  -'"ch 
question  of  substantive  law  involvrtl.e  *T'"?  ^  *''^  """'^  ^  « 
tive  notice,  or  the  like.  There  mav  ll  5  J  "*"  •"'  ^"""^  ^''''^'  '=«"«'™c. 
tion  of  the  communica  ion  wh^^K  ?  ■*  •^"''*'°"  «"  ^  ^he  interpreta- 
of  one  sort  or  anX  tt  ^Tiralt         "  ''"''  °°"'*^  P^^P^''^  bo  taken  a, 

(3)  Jieputation     H^re  tl.    ',  .'  f  *^"''''""  °'  substantive  law. 

ba!iveconsidemionsar"ttt  wZl  ^"l'  •'"  '"P"^'""'  "-•  ^he  pro- 
munity  that  a  -putar  tlf  a^o  tTa^mllT'ot  th^  "'  ''  "  ^''"■ 

vo.  ,.-„         "''°°  •  ""'^  ^''e  question  .s  whether  the  probability  is  that 


1 
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•  reputation  c.„  «,i„  _  de™„j,  „„  ik  "" , """  5' ""*  ""l""?  -  »l"llw 

(a)  and  (6)  above.     Thus  a  formo,  oo^i    *.  ^"  ^'^^  elements 

indicate  that  A    earned  of  ttdl  f  '?v.  "^  "^P"™*"*  °*"«1  ^^  ^  '»«y 
probably  ob«,rved  the  f  .™i        i       '"  .*'*'  apparatus,  either  because  he 

by  his  LboXate  ha/^^^^^^^^^  ''"""  ""'  P'*'''""^  -"  '"^d  o^  i 

was  probably  made  to  him-  anTnot  nS'  apparatus    or  because  complaint 
ing  learned  of  the  formraccWent    h««^  "    he  probability  (a)  of  his  hav- 

(J)  that  the  former  acSt  w  u Id  have  Zt?^^^^^^^  "^°  ^  r'"''''''^ 
istence  of  the  defect     So   «!««  n  f  ^  '°  ^™  specifically  the  ex- 

in  order  to  have't'y\,^:;  ^  '^w  T'  f  "   ""^^""^  ""^  '"^^  ^--««J- 
of  an  attack.  mustL  not  o^lv  hL  rj'"^"''  «~!""*  '"^  "PP^ehension 

^^  ».t .  Ill  :r :™  r.zrraiJi?;is 

«lge.  belief.  „,  Zctt ,    ,  *    r~tl,f  St  LT'TiT  "'»  '»»'"■ 

^V'.i;:'r;e: «-::,, -SSf="^ 

violent,  dangerous,  or  turbulent  disoosit  In  7-  I  •^''''"'^*^  ^°'  " 

contribute  to  such  a  belief:  ''''P^'"""  "  *  circumstance  which  would 

i^Sy  LumptiH,J.,  \n  Afonroe  V.  Slate  6  Ga  1.17-  «  B-.  ui  » 
repels  the  conclusion  of  malice;  and  hw  not  th«  L'.  ^•«'"''^'''  '«"-  under  onr  code, 
n.uch  to  do  in  determininjr  t  k'  ea^^alTenei  or  uTl  "'k'"'  '^*~'^  for  violence 
which  thede{end^ntcM„A.hJe7Z7ZritT^  ''^T'^  "'  "■"  ^"»'  "»■'" 
»en»ry  be  a  reckless  and  overllnT.^bullv^vi  "'  ,'  "\T"''"'^  "'"'"'«'  -^  ••J- 
onler  and  faUlly  bent  on  n.is..l.i,.f  „  t  a  i.  ^f  oLe  'nt  ""'  '°  !!"  '^''"  "'"  ""^ 
who  never  .trikes  except  in  B^lf-lienda  -TZn  .v^  ^  u"  '"""  "'"'  "^^P"'""""'.  one 
blood?  Who,  knowing  (he  chair  of  KvrhT?  ^' "'.'"'''* '*'"•='»"'*  ""  "bed 
Murr.Il,  wonl.1  not  in.tfntlv,  uponTe  r  .nnml t^'^,    ',♦":  1  '*"'  "'^""°'"'  •'°'>"  A. 

the  p.sn„,uo„  tHatrob^;,rrrrrs:rr  ri^r--^^^^^^^^^ 

300  ^ 


that  the  immiMcnee  of  the  dann^r  lu  wpII  «  ti..   i. 

"'*"""'  ^"'Ver  and  di^f^^UiouVoZ  7c^  "     "■"  °''""'*^  °'  "'^'^^  "'"  dT-d  greatly 

ch,r«te,  „.dharnne»  deportment  .ni«hr,UbvIiU^r''""V°'  '  •"•»  »'  P*'««'«l''e 
hen«on  of  im,«.ndi„K  l«ril ;  «,,;,«  on  higher  Iniu  ""'""*  '  '"'"«*'"•"«  W"- 
notoriously  opposite  character  and  hMTmtXt  '  ^  w  "*""'  **'"''"''  ''•°™  »  "■»»  of 
the  moat  imminent  peril  and  a  convSi^„™She  nl'"  > '^  T'^'"*  »  consc-ion^nes,,  „ 
Whenever  ,uch  bad  character  on  the  pa,t  of  «.- 7^'"^'^  ''"""?'  defensive  action. 
;;Unce.atte.HlinK  a  homicide,  and  thrcifctnlnl^rr?'''''  "'""'"«'  "'o  -"""•- 
^i';.  .K  ^''"^  °'  '""""'«•"  da"««r  in  he  "  i^^Tt'.r  ""'"'•'*''.  tend  to  produce  a  rea- 
with  the  transaction.!,  a  part  of  it  and  i«     Hi  ?    '"^•'■'  "'*  '-•haracter.  an  minirled 

1«.>6.  AV-Aer,  J.,  i,.  ci„„  v   >' -^      Mi^'^M  "'1'' '^ '*.r '  ""d-tandin;"'^''' 

f~m  the  other.  .  .  .  On.  may  excite  fear  and  t^Jir  *  '"V^P.™''^"'''""  °f  danger 
the  game  demon.tration.  on  the  part  of  anot^l  1!  T''  "PP'ehenHion  of  danger,  while 
q..est,on  is  in  U,th  ca-a  the  «ame.  -  S  th^^'  ""'^. '^'"''  '"'^"'  ""^  "-lictle  Tl» 
pen.,„  of  the  ,«rt.v  threatened  ?  A  part  o^  h^  """"T"*  '''"'^"  ">  ^^e  life  or  to  the 
fact  the  peculiar  character  of  the  hosl«e  plv  1 1"*"""  u^  ""'""«  "'  '»>«  "-"'h  of  t  d^ 
the  jury  as  any  other  fact  iu  issue  a  Str^ J  "  ^^.r  f  "l  '  ^"'^  '^  «■«  eou.,ideration  ,^ 
•tra  ions  whether  there  waa  such  d;„«r  otZS*  '"'"""'  '"""  "'« *"»'"•  demo" 
1s75  «r'*^  killing  in  doing  so  "^^  "  ^"'*  '  ««="""& »■*-  '''onious  design  Tto 

;*;r''^^^''"P°» ''i"i^^^^  "A  man's  character  for  vio- 

of  human  life,  is  as  much  a  part  of  himsL  f  ^  hu  ^''"''^"""•'  ""d  -^ckless  di.n^gard 
hearing  his  strength,  his  size,  hi,  «c  iv"tv  „r^.i,  .  ^  *""""'  ""*  '^'*'"'«°"'  »"«  "gl^ 
material  fact  to  give  a  correct  nndei^t^.ndh.rn  t  ^"' 7 '"^  """  °^  "'>'<=•'  ""ay  be Jme  a 
-  -«t  is  done  ..y  hhn.  and  ^r^tZ^SZn  ol'Z"^'''''  ""^  V'"  '"*«""<"'  «*">  "^ch 
jought  to  l«  explained.  Their  office  in  e^ide.l  is  l^-  f'^''"  *•""'  P*"-«"«"'  ^  'he  act 
f*=  to  which  they  are  p..rtinent  and  witl^u  w  hich  trT*'  "■  ""l*"""^  *"  »  ""'«""'«ve 
Ihey  are  helps  to  the  understanding  in  ZtrnhT.  h.tj  *"■"  '?'""'"'*  *"d  immaterial, 
reject  or  d.sregar.l  them.  They,  ami  all  1  ke  .  1^,  ""'I'  '^'"'"•"-  The  mind  cannot 
went,  in  the  formation  of  belief^s  to  wtt  M**  T-  ^"'1  ^^  ""^  ^'"  «'»  ^  ell 

pertinent if  then  the  character  „fth!  i    ^'''!^"''  ^'y  ""«=' 'o  which  they  a« 

reasonable  belief  in  the  mind  oi  U^  laid   ha^T!    llf  '"  ""'r^  ""'  '""'^«» '°  ^--^ 
acta  alone  would  fail  to  do  it,  the  inrv  .1  n„.-i  •  ^^  *"  "'«"  '"  danger,  when  the 

of  the  assailant,  as  well  as  of  li.  a  ^^o  ^  irtir !  '"^.'"  '"^-"'•d  of^^l.;  Sl^ 
reasonable  one.  .  .  .  rt  is  m^nrcelyn;™  „ "'^*°  ""'^«"'»"d  that  the  belief  was  a 
of  thing,  in  thi.  country  which  imperXeW  ^Zt^  "P  »".•«»"  "^  the  conditio' 
char.-.c^rof  the  decea.«ed  for  violenc^  It  b  Z V^   "'^""T'°"  °^  "••  proof  of  the 

•ome  violeut  and  dangerou.  men  in  this  «.'Ji  !  **  «e»erally  known  that  there  aw 
belted  f.hind  them  and  i„  tMrpltt.;h7::;'%r  !»'•;«  habit  of  carrying  pTto"^ 
tlian  with  deadly  weapon,,  who  a^exit'rt  i  """"""k  of  fighting  in  any  other  w« 
^toxicat«l.  bring  on'Tnd'prel  Tthe  Se me  "of 'l!'"'"'..""'  j""'  ''P^'-'-v  ^ 
cause,  and  provocations  that  »o„Id  be  i^gS  ^^,?*™f,  fh^'r  deadly  encounier,  for 
that  If  one  of  such  persons,  while  engaged  n^  ^nT  I  "'•''  ^'  P"^"*''"  ■»«"  =  and 
back  and  rapidly  throw  his  hand  behh^  hi  n  Tt  mi2  "^X'°:^  ''"°"'^'  ""ddenly  stej 
2»ho  saw  It  to  mean  that  he  was  i„  the  ar/„f   i       ■  "^'^^  ^  understood  by  those 

by  oro  of  the  g„at  ma™  of  o"  ^taUlil  ^r'*  7"'°'  ^."^''  "•  ''''«  "-«  -" 
jea,x,ns  would  suggest  no  ^"eh  U.ought^^and  "^1  7™  T'  '?"'«  ^abit  of  carrying 
drawn  and  exhibited  before  any  such  th L  wo  M  Je  "^  ^"'"^  *°"''^  ''-^^  ^'  bf 

-  .en  act  u.n  it,  and  a.  ej^^ff  J^^-^- w.  .^^^^ 


I24« 


EVIDENCE  TO  PROVE  KNOWLEDGE  OR  BELIEF. 


[Chap.  XI 


deadly  usaults  It  in«v  K>  .1  j      j  "  "" 

the  d«*„ed  at  the  time  of  the  killing  •  ^t  thtT-ii        ^f-T'  *"  "'P'""'  "'«  •"=«»'"'  of 
n,u.t  first  be  proved  before  it  would  U.' .S^  «  L  «ri7    "'"  ''.'"""'*  -"•  »»  "P'-' 
proved  u  it  would  «,r»,  to  explainJtTrS -k       ^'J  "'•'""»  »"ch  acU  were 

error;  and  that,  if  rejected  whe.f  a  l^r  iJ^^^J  k"  f''"' '"  ''''^""^  ^'""J  ""»  b! 

«on,  It  i«  held  to  be  error  i„  L^  I^Micat.  h„  been  eetablisiied  for  iU  adini. 

defence,  if  .„  act  of  the  dece^'ei^at'X^  'J,"  et'iiS  "f  "f  i""  '-  ^'''^  -  "  • 

otherwise  of  a  character  that  it  would  be  exLi ..  1    ^    ^  '*  "'  ''""'"f"'  ""Port,  or  U 

affecting  the  defendaut'sVXnsi  Vdir  Ba^T'  "^  r^'"^*^  "« 
indiscriminate  admission  of  such  evidence  r^'  '  ""conditional  and 

only  that  the  deceased's  reputed    haracteronj^^^^^^  ^'  ^'''^'  »'  '^°' 

to  as  justifying  the  deliberate  hTJ  '  u  °  «''i'l«'>ce.  will  be  appealed 
malefactor.  It^ul  th^tCgh  t  SZibf  T"^  '"'^'  °'  "  ^'^^''^^ 
otherwise  evidenced,  this  evidence  will  t  '""f  ""^  °^  self-defence  is 

issue  as  if  there  we,^  real  doubt  alout^hl^"^''^  "^'^  ^  '^""^"^^  ^^'^ 
apprehension  of  danger,  itese  conJ^Ser?.  "'"''"?  ^°'  '''^'"°^  ^"^^  »''« 
regions  of  the  possib.lity  of  LTa  MeltT'"''  '"?  "''  '"''^  '"^  «"™« 
have  induced  a  few  Coui  to  decliffr^^  "''T  ^''^  ™  ^"'^'^  «°"^ces.' 
others  have  usually  laiTdown  tru  ^^^"'^^^  "  '"'    ''''^ 

abu«e.     A  eomuion  limitations  thetL  „      7!  T""^'^  '"  P'«^«^^  ^^« 
offered  wiach  serve,  to  bn^  se,flt!c  °r-       '  '"'''  ''''''^"^^  «'»^'l  ^o 
ciable  evidence  of  the  deceT^dl  nWnl         ^""'^  ^"^^  «sue,-8ome  appre- 
in.pending  aggression.- t^iUs  no  ta  3^!""'  V'.^''""'  '°  «>«>'-«  i" 
By  some  Courts  it  is  said  (mor    s°l",rr3f!r  "''"'"  ^  ^"'^^"'*"^-  '"-"^■ 
presumably,  the  impending  of  L  aSuV       ?t  '''"'  °'  ^'Mefence  (,.  .., 
more  specific  form'^f  limlali^  bte^d^r     *"/"  '""''•    ^^'^er  and 
developed  in  Louisiana  and  FlSJ^  The  ft    '  1?    ""^"■'  "''''  P^^''^''^^'^ 
reputation  can  have  a  bona  fide  bearing  „„  ^K T,    i*  '"  '*'''*  ^''^  deceaseds 
where  there  occu...  at  tS  tSe  rfth^  ?ff  '^°''' ''PP'^''«"^^'°»  ^ 

which  might  be  otherwise  JoTessb't^hrn'^:  T"  ''"".'"'^^  "'  *''«  ^^^^''-'^ 
acter  becomes  apparently  an  ^t  of  a^glt^  tT^  ''^  '""""  ^''^'- 
"  overt  act,"  i.  e.  of  possible  agKression  C  ?i.  ^'''''  "'"''  ^«  «"'"« 

received.  This  is  a  wise  and^  Z^,^  "^  the  reput«Uon-evide„ce  can  be 
by  details  which  degenera  e  ^  ^  bWes"'  T  '  ''  ''  ""'  '"'''^'  -«-<! 
In  few  Courts  has  any  one  form  of  th«l  1  "T*  P'''^"''  ""^  always  ob.served. 
or  consistently  followed  ^  limitation,  been  clearly  laid  down 


i'n  tt''""  """''  "^  ""'  «'"^  f'-i--""  ti«„ 
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practitioner  can  master  and  e^erymleT' n^T '''  '^"""'^'^^  ^^'"''»'  "" 
be  in  the  affirmative.*  (2)  uZ^etteZ.^^  '''^'*""''  '''^  ■'"•^"«'  "'"«' 
an  overt  act  (where  permi.ir"nsteado/hf  '"'''""'***'"  "^^^^i""  «' 
aa  in  itself  some  evklenceofan  overt  «  Tn"  ''''""''"^'>  '^  '=°"''">e'^J 
whether  it  is  sufficient  eviden t  fVt  fe  ^^^^^^^^  '"'-"'1  ^•^  b-.t 

on  appeal.  "'"^  ^"""^  s'"*"'*!  never  Le  considered 

(b)  Kind  of  chnrneter.  The  VinA  nf  ^»  >  j  , 
which  sl.ould  affect  the  defendant  11^"'*'^  "^T'''  "^  "'«  ^^<=<'«'«'d 
naturally  lead  the  former  to  mke  un.r^!  1.'""  ""'^  ^  '"^  '^^'^  ''"''  ^""W 
areenjployed  by  the  Co^^s  "  deSrStr^^^'^""  ^-'-«  P'-asin,s 
peSn^tSC^:?  :J; -J -:----. ly  ««  ^  as  thethira 
eut  aggression.*  '      "ssociatea  with  the  deceased  in  the  appar- 

41«.'  ''^^S^i::tt^s^  irr  '^''-'  -^  ^  --  -  <^^^ 

nothing  more.     Reputation    n  "'  ^  ^u'''"""^  ^^""  ^"'^  '^^^  '«  «"tticient  with 

have  b^en  pr^babl/ WU   o  tYe  tf"!  "^  "^T  '■'  '^"'''^'''y  ^''--  '« 
place  .here  it  prevailed  wouW  auffict.     ^^"'^  '^"^"'''•°=  '-  -J--  i"  the 

(e)  In  cttt/  caset  of  assault  or  batterv  nr  fn,  o„„      i     ■ 
rape,  a  similar  situation-,'  /aDDrei?n:.«T'  ^"'^T^'^'  '"  ^  Prosecution  for 


An'  irf 'Z"'''!'  ■•[•'  '"«""«  '••  For,!,  37  Ln. 

te,l„„o„y  of  „n  overt  act  by  the   ,l,!r™  e,i    Ir 
does  .t  re,,,,ire  ;^o„/ oi  >U  an  «ct^        ''  ,"' 

0     th. "'™;;  "  '■'"I";';  '"""''"tion  has  Ik:..„  Idd 

s":  SO-  ^"'"  "•  S"'"".  38  "J-  44,  20 

ISSS,   Willinins  ^   State   7t  A  In    lo  / 

I..- 1,  danger,,,,,,  or  reRanlle^'of  h„n,a„  Hf,  •.;  ,^ 
not  aa      «v«  U-ar..,g,  turbuleut,  or  impetuou 


because  "  theinquiry  should  !«.  l,,,;,..,!  ,„       , 
fratu,.,.  or  ehaJterL  h.veairn'l  e  '"^  t    h"  w 

f^.n.d_;^i;u.e^u^is::r:zx.:^'t^ 

So  'o'i^f  ■  ?"'^'r'"'  »•  St«te,   10.-!  Ala.  8    16 

;^,...i/a°,'™if^!.ia/a,rti;"-;' 

heli.f  I         ''''■f'^'xionfs  i^Tsonal  knonlcl^.  or 

^?:^:^?Sr^i:';4:4>:«^,t;d£ 

n?  ';■"';   '"7""'  "  "ould  not  /lowt  e    e 
V    W*^"q"-  )'■''■',*'''  '>    '"'"'•   50    Nel.r     7S9,  70 

^^.i^'^rMiiTB^hrit-,.:^ 
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(/)  The  ttnngth  of  the  deceased  may  conceivably  affect  the  defendant's 
.pprehen«one..  and  also  his  potency  for  harm  as  indicted  ChrSa 
carrfftn^  o/^apon,  or  his  possession  of  them  at  the  time  of  the  affrly 

{<y)  The  prosMution  may  wJ«<  the  evidence  of  bad  reputation  just  as  it 
may  attempt  to  disprove  any  other  allegation  of  the  defenL-    M^t  Co";^' 
refuse   o  allow  the  deceased's  good  reputation  to  be  shown  except  iTrebutS 
of  an  alleged  bad  reputation."     Yet  it  is  difficult  to  see,  if  a  S^et 
ZlfZT.T  T"\''^l  '^'  P'°«««""°n  should  not  be  allowed  to  show 
light  on  the  defendant's  just  apprehensions."  •"«"!{, 

(A)  The  actual  character  of  the  deceased,  though  unknoum  to  the  defend- 
ant   s  admissible  ,n  most  jurisdictions,  from  another  point  of  view  and 

!?f^f  .u    ^       '  ^     ^    ^  comparison  of  the  rulings  in  each  jurisdiction 

?A  Ti/t'^'T?  ""''  '"'  ''''  '""^  ^^^'^^  »'  '^'^^^^  "  prSbfe 
(i)  The  tests  applied  m  admitting  communicated  threaU  (port.  §  247)  are 

dec£e?^T.°? Ssf  ■  '"'r'"!"^  «'««»'«-«<'«ferf  «V*  acts  of  violence  by  the 
ca\TTn  etr^'rfs^'c^  "  ''"  ''^  ""^'  ^'^""^'^  ^'^^  "'^  ^^  ^  -*  a'ppli- 

the^rull^a^d  f /"""^  *^'    "'"'^  Jurisdictions,  on  the  chief  aspects  of 
«Vln  »./    ""'^  */'T*>'  ^""^^  «°ly  *«»  'aspect  to  the  particularity  of  defi 
nition  attempted  for  the  conditions  of  admissibUity.     In  three  iurisdLtions 

LTj;it«  ^""^'  '''""^'  ^"-^  ^^--•>-tts).  t/e  whoi:tc\irstmrt:' 


•  1871,  State  ».  Collins,  32  In.  S8  •  ISflft 
fSl'^K"-  ^-  8-  181  U.  8.  85.  Id  S,'„  483 . 
1880,  State  V.  Nett,  60  Wu,  624,  627;  7  N.  W.' 

227*.  'l^Q^  '^P*'?  "•  ^c**!."'  "'  *'"•  128.  32  So. 
ii?i   P  '*  '""'"K  ">«  prosecution  to  deny  this); 

nil'  ?rT'  ",1*'*^'''  '?3  <'•'•  202.  29  8.  E.  767 
B«  •.Q-o'^n"""  "•  '^™l''«'  '08  111.  93.  48  N.  R 
{R«'a  i^-  '  '^"^'If  "•  '''""••  '  "•■'<=■  Ky-  370.  879: 
97  •i?™1*«;  f""«'«l  *''*'•  "«-582,  6  So 
N  'W   ^ain'"'*  •   Yolcum.   14  S.   D.   84.   84 

lirearms.  ailmissiblo;  reversing  the  mlins  in 
?o:,:,"«l'';  "'d^  ^'^  ^^'-  8='5;  Corson,  J.  "L  ! 
IDO.J,  State  B.  Crawford,  —  id  _  71  Pac 
^'^u\J^T'^  "'"^a*"  cited  ante,'i  m.  " 
X    K    ?Q^-.^«V«    n  ?"P'*'  "*  111-  88,  95,  29 

Si's   2'''4  '  ""  "•   ^""P'*'  '7  N:  V. 


"  1S70.  People  v.  Anderson,  39  CjI.    70 1 


tflO 


481.  1871.  Pound  V.  State,  43  Oa.  88, 129;  1874 
State  p.  Potter  13  Kan.  414.423;  1895,  Stat'  r 
Vaughan,  28  Nev.  285,  39  Pac.  733;  1872  Dock 
'.  Com.,  21  Gratt.  909,  912  ' 

31"  sitT^'  ^*"'  *■'"'""  '•  ^'•'•'  3  ^""i'''- 

P  MS ''^Vi:  ".'.»•  Qnr''»*"7  "•  State,  3  8te«-.  & 
t-.  308,  315  (    if  the  circumstancea  were  siicli  as 
to  leave  any  doubt"  as  to  the  necessity  of  «lf. 
22  Afl'  4''T'f''I->;  ?»"•  PritchSt  Estate 
W.'^.lt  f  ."'!"!"«''  ">  «"«»  of  self-defence 
because  it    "might  very  reasonably  justify  i 

Ife  "  ,  n,il  ..1°  ***"*""*  '  ''"•'"*»  ■"•  "«ht  to  his 
threats^  or  by  some  act  or  demonstration  at  the 
tune  of  killing   taken  in  connection  with  s.ieh 

,'.?•,  *'";  ■  '"'»  » th"  foundation  of  the  "  nvort- 
ft'  t  doctrine,  advanced  later) ;  1856,  Franklin 
V.  State,  29  id.  10.  14  (character  for  turbXnce 
violence,. rcvengef„lne.,s,    bWished,    and    tlfe 

ke  adnuMible  where  the  deceased's  condnct  in 
tiie  light  of  the  character  would  excite  apiTehcu- 
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§  247.  (1)  D«f«Bdut  olMrgad  with  Mnrdar :  <b)  ih«.t.  k.  tw.  « 


don;  not  himte.1  to  doubtful  caw.);  J876 
Kil«ud».  Sute.  62  id.  833  («une;  "it  .liould 
n»Vf  r  b»  receired  when  at  the  tinu  of  the  kiljini 
there  u  no  .ct  or  woi,l  of  the  deceeted  which 
<au  U)  illuBtntml  or  exploiued  by  it,  or  when 
there  u  not  evidniice  conducing  to  ehow  the 
killing  wu  in  wlr-defence ') ;  1880,  Boberte 
V.  State,  «tl  id.  ItiS  (wme ;  adopting  the  utne 
I-hrasiiig  a*  in  the  case  of  threaU ;  >ee  pot 
1 217) ;  1888,  Oe  Annan  v.  State.  71  id.  380 
(bad  character  for  lieacefulnesg,  admitted;  not 


HnMtt«l) ;  18S5,  Keener  V.  Sute.  18  i.i.  194 
2^0  («.„K.,;  1855  Bowie,.  Slate.  19  id.  7  («nu.i; 
im,  Crooin  ,.  Statp,  90  id.  480,  17  8.  K.  1003 

aV^  ^h  Diiiintubrrg  V.  IVikner,  -  i,i.  - 

V.  stock,  1  Ida.  818  (a<lniii.a,!e,  if  the  ciixum- 
aUnre*  "nim  a  doul.t "  in  itgnnl  to  wlf.de- 
fence);  ill.:  1S85,  Davia  ».  State.  114  III  «T 
»5.  ii«  N.  K  192,  ^tU  (thafhe  •»«...  g,SSi 
man  in  a  fight,"  admissible);   1902,   laile 


_ — ,  |r«..,v.Miucss,  wiiiiiLteu  ;  uo(     man  in  i 

Storey  r.  SUte.  ib.  320.  An    /a,i..,:..;i.i..  .r."J     *""  .""' 


—        .......J  .(uaiioiMIIIie,      fic.1  : 

storey  r.  SUte,  ib.  329,  341  (admiaeible 
all  caiira  where  an  iKsua  of  aelf-defence  proi^rly 
aiiae,   ) ;  1883,  Williama  v.  State,  74  i.f.  18,  20 
(admitted,  citing  the  last  three  caac^) ;  1889. 

affirmed) ;  1891,  Amou  ».  Sute,  96  id.  120,  124 
11  So.  424  (not  admitted  where  ther«  were  no 
hct.  that  could  excite  a  belief  of  wril) ;  1893. 
Karr.,.  State  100  id.  4,  14  So.  851  (no  condil 
«i"oTS''''*'*''  ""'•  NauKher  v.  State,  11«  id. 
«?•  ?2I°-  **'  ""*•  B"""  '■  State,  117  id! 
131,  23  So.  144  (excluded,  the  defendant  being 
"clearly  at  fault');  1003,  Morrell  v.  State,  — 
Id.  -,  34  So.  208  (excluded,  th-re  being  no 
evidence  of  an  overt  act) ;  Ark. :  1874.  Palmore 
nJ*'^..l'  ^'\  '^"'  *"•  283  (a.Imitted) ; 

(admiaaible  "when  the  circumstance*  of  the 
wmtest  are  eqnivocal "  aa  to  sell-defence) ;  1861. 
Peonle  r.  Lombard.  17  id.  816,  880  (adn.issibli 
wnere  the  immediate  circumatances  of  the 
killing  render  it  doubtful  whether  the  act  was 
wstifiable  or  not ") ;  1871,  People  v.  Edwards,  41 
Id.  640,  613  (Uke  People  r.'  Murmv);  1896 
People  V  Howard.  112  id.  135,  44Pac.  464 
(admumble  •  in  rare  cases") ;  1899,  People  v. 
Onner.  124  Id.  19  6S  Pac.  625  (distinction 
between  " character  and  "general  reputation," 
not  decided);  Colo.:  1878,  Davidson  r.  People. 
4  Colo.  115  150  (admitted,  if  an  attack  l.y  the 
deceased  is  shown);  J)d. ;  1845,  State  v.  Thawley. 
i  Hariingt.  662  (ex.luded.  on  the  theory  that  it 

'iLTd**-'","* '<,'*'"''''"*«*""•  •'••  dnWt.);  Fla.: 
mis,  Bond  V.  State,  21  Fla.  738.  756  (excluded, 
because  there  was  no  evidence  of  hostile  conduct 
at  the  time) ;  1891,  Gamer  ».  State,  28  id.  US 
136,  9  So.  835  (admissible  when  there  was  "some 
demonstration  which."  though  otherwise  inno- 
cent, when  received  or  considered  in  con- 
ncotion  with  or  illustrated  by  such  character, 
■"»y  „«™",»«  ,»  reasonable  belief  of  imminent 
peril  of  death  or  great  bodily  hami ;  the  Court 
to  determine  whether  evidence  of  such  exists, 
solving  doubts  in  favor  of  the  defendant)-  1893 
s.  c.  31  Id.  1-0,  174,  12 So.  638  (same);  1893! 
Roten  e.  Stole,  31  id.  614,  623,  12  So.  »l6 
(admissible  only  after  evidence  of  a  hostile  dcm- 
on.-.tration  or  evert  act);  1894,  Steele  v.  State. 
83  d.  318  3^0  14  So.  841  (same  as  Gamer  7. 
State,  scrnWe;  1896,  Hart  v.  Sute,  38  id.  39,  20 

al:      ,"<.'.«■*"»    "•  ^^'*'  '^  **•  '■'°  ^-  807  ; 
ua. .    1818,   Uonroe  v.   SUta,  6  Ga.  86,   137 
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lier  evidence  tending  to  show  the  de- 
ceased  sa^-gressioi,);  /„rf. .-  ]8S8,  Dukes.-.  State, 
llliid  666,  566  (admitted  where  a  question  of 
selfnlefcnce  arose);  1864,  Kahnestw-k  v.  State,  23 
Id.  231,  237. Kmb/e  (general .-l.aracter for viol.nce 
when   intoxicsted.    admissible);  1881,  Boyle  v. 

?i"ai*'  u  i"*-  ^^  *"  (character  adndtte.!!; 
1891,  Bow  us  r.  State,  130  id.  227,  28  N.  £ 
1  15  (same);  A'a«. .- 1864,  Wis.  v.  State,  2  Kan. 
419  (admissible,  temilt,  when  from  other  cir- 
cumstances  it  apiK-ara  that  "the  defendant  was 
justified  in  believing  himself  in  danger  ") ;  1874. 
Bute.,.  Potter,  13  id.  414,423  (admissibi;,  «„': 
W«.  where  there  is  a  doubt  aa  to  self-defence  and 
the  testimony  "may  serve  to  explain  the  conduct 
of  the  deceased  );  1878,  State  i.  Kiddle,  20  id. 
711,  711  (excluded  on  no  clear  rule;  here  ther» 
was  an  assault  by  the  deceased,  but  not  such  as 
to  excite  fear  of  serious  harm);  1879,  State  v. 

fon,^  if  '^  **•  J"  ("'•"»'»«'  i  no  "'le  stated); 
1902,  State  p.  Siwngler,  64   id.  661,  68  Pac. 

?  M"^""?-''''-'* '  *■'"■  •'  18^8.  P*^""  "•  Com., 
I  Mete.  3(0,  3,9  (character,  and  the  habit  of 
carrying  concealed  deadly  weaiwns,  admitted  • 
no  general  test  laid  down) ;    1871,  Bohannon  r! 

isZ'p^  '"V"'  ***  '«'«*'<^>  «<ln.issible) ; 
1893,  Kilcy  v.  Com.,  91  Ky.  266,  270,  22  S  W 
222  (admitted) ;  La. .-  1830,  State  v.  Chandler', 
?RRi  s^".-  "9  <««1',"1«1;  "o  reason  ^^ven) 
1851  State  v.  D'Angelo,  9  id.  48  (same  ;  Slid.ll, 
ai  .  *  '""."">l'"8  possibie  exceptions);  1855. 
^.t^'i^y^S"  \°  "••  *?*  '»""•  »»  •  handler'; 
?«i  'i,*f  •  ^^}V-  •'"''''•""'  ^2  i.l.  679  (same); 
1878.  State  v.  Koliertson,  30  id.  310  (a.Imitted 
where  aggression  by  the  deceased  is  sl,»»ii,  aixl 
»n»W«  previous  threats;  the  above  cases  i-umrd ) . 
8tu«  V.  Bums,  ib.  679  (the  precedii.g  <aU 
^Tiored  the  early  cases  cited;  the  evid.nce 
rejected,  as  under  a  general  rule,  intiraatiuR  that 
on  a  proner  showing  of  self-defence,  it  niiKht  Le 
admissible) ;  1880,  State  v.  Vance,  32  i.l  1177 
(excluded,  because  no  action  evincing  a  hostile 
pur|sisc  at  the  time  was  otfere.!.  a  prior  con.li- 

?ri''noa;"T*-"-u, """.'■*"-)'    «"""   "•    K'^ks. 
lb.  1098  (admissible,  when  "threats  an.l  hostile 

acts  or  demonstrations  are  proven  "I;  1881  State 

».  Jackson,  S3  id.  1087  (admissible,  if  there  ««, 

an      assault  or  hostile  demonstration  "  at  the 

tune,  prior  threats  not  being  a  sulfi.-ient  luun. 

da  ion)  ;  1882,  State  v.  McNcely,  34  i.l.   1(122 

(admissible  in  connection  with  previous  thieats 

alone);  1883,  State  v.  Garic,  3.1  id.  970,  971 

(a  charge  that  it  could  be  couaidered,  "iu  con. 
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aection  with  proof  of  iin  overt  »ct."  •nmnnll* 

m.  148  (iidinitt«l   If  thiTB  were  "threat,  ninde 

port  of  1 1«  dKeASKd  to  induce  the  belief  or 
•P|.rehen,ion  th.it  th.  th«at.  were  abouV"  to  b. 
Mecuted)  i  Stato  ».  Binlwell.  ib.  8i»,  8«U«d! 
muHib  ,;  on  y  in  cMe  of  tn  ''orert  act.  Mmult 


ma  ice  from  hi.  prior  preparation.;  thia  doc- 
trine  i.  apparent  y  unwiinil  a.  far  u  cone,™, 
the  character-evidence  :  aee  »>,<.  I  247  ■  /ii  tJ. 
Court  of  U„i««n.  had'atill «  abi;.'*^  J^ 
to  learn  two  tnitl..  ««„tial  to  the  .ncS 
adn.  „,.-tr.,.on  of  ju.tice;  firet.  that  th"^nd. 

with  t^"ols''/':r"""^^°:i'» '"  '»  •-'•••"il^r 

them  I!  ?^  deciaiona  and  either  to  repeat 
them  or  to  overrule  them,  but  not  to  igiore 
them  i    aecondly,   that  a  due  Mlf.re.pect  and 


ii .7     ."."•■•"■'  "einonairaiion,  ov 

rom  lb.  443,  4«0  (snm«  te«t ;  the  tri.il  Court  in 
to  determine  whether  the  preliminary  overt"ct 
evidence  ,., (Bee,) :  SUte '.,.  Janvier,  lb  6»4 
(««m.  ;8tat.,f..  Kervin,  ib.  782  (^"^/rStatJ 
».    JuckMn,    111.    803    («me);     1888     State  T 

1890,  State  ».  Cosgrove,  42  id    7S»    r  s,    vw 

&!  ".^'- «-*.-  ^'"'™°;  «a5U-9's^ 
442  (rejecting  the  chamctor  bec«.i«  of  the  "  ab. 

none  of  the  above  caw,  cited) ;  189.'.  State  » 
Christmi^  44  id.  930,  »5»,  11  S„.  689  ("me  u 
3  ,  :,"■  '^l"''';  j?:'"^'"'«  the  rale  of  tria   Court" 

II ;?'  ,t  •  '*'  (saw);  State  i».  Nash,  ib  1137 
nil.  13  .So.   732.  731  (rej«ctin;{  the  chaniter 

•ot  was  .l,o«.u) ,  .Slate  v.  Cirter.  ib.  1328,  14 
Ha.  30  (dangeniu.  character  not  received  in 
mmgation  unia,,  "hostile  d.mona^mt  on  "  i" 
•liowii) ;  1894,  State  v.  Barker,  46  i.l  798  SOS 
15  So.  98  (trial  Conrfs  flndin,^,  control!  u,?|e« 
•nirmitivejy  ,hown  err,>neoiiH) ;   State  v    Wil. 

the  ••over  act  •'  must  be  ••  .om.  demon,t™ti„„' 
.  .  .  01  .iich  character  a.  to  imprew  iipuu  him 
that  he  was  in  imminent  danger  of  hia  life  o? 

my,  19  So  363  («ime  a.  Sfcite  ».  FonI)  •  Statfl 
"  Oreen.  ib.  1522.  I«  So.  8tf7  /„^el  •'  181?^ 
State  e.Vallery,  47  id.  182,  16S.     7«(».mit 

tlie  trial  Court sdiHcretion control.!;  j^m  State 

IflOI    State  „.  JfaH-™,    104   I,a.   1«4,  2«  .S , 

nf.ji" '•"  •  "'"'*'"''■"«•'»     F">n>thi,ma«e 

of  twisting  p^cedcnt.,,  whi.h  „„,«  |,„t  a  Uui,,,! 
•iM  ^practitioner  ahoiild    l,e  condoned  to  nn 


rai  c  1,  four  conclusions  in  ly  bo  ventiire,| :  (i  1  The 
la>v  of  to-day  g,«,l»,ek  only  to  Birdvrel Vi  ai'l 
Fonls  case.  ,n  which  the  phrasinsf  of  the  lim 
ita  i.m  and  the  doctrine  of  the  trial  Cour  'a  dU. 
ere, on  „,.  eatabliahcl ,  (2)  .So.ne  later  c«i 
.t.l  erroneous  y  ,t  would  seem)  treat  thi^ 
at  he  ime  ot  the  affray  a,  enuivalent  to  an 
overt  ..ct  of  aggres.«ion  ;  (3)  In  tU  Patemo  ca», 
the  doetnne  „  laj.i  ,|o„„  ^^^  ^  decea*?, 
character  and  threat,  are  aUo  evidenuS^! 
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other  than  to  give  auch  a  rebuke,  be  paid 
n  an  o|.inion  to  exce5,tiona  taken  purely  for 
the  purpo«  of  gambling  on  the  cLurf.  in' 
.  vertence  ;  .inc.  1»98,  „ni.  apnrecia.ion  of 
tb  ,  duty  .  i*r.e  vable  in  the  dim/nUhe,!  num. 

Me  244 '.T*^-.  '^'•'  »83?.  '"tate..  Field,  14 
ZL^*  (the  deceai,e,r.  character  a.  "qua;™!. 
Mme,  Mvage  and  dangeron.,"  exclnde.l,'a.  not 
•mounting  to  an  exciiae;  the  prewi.t  wiut  of 
v^wwa^  e.n,.l„sized  by  "the  coVinJ  b'.Tt  w«, 
api«rently  not  under«too.I  by  the  Courl) ;  jj„.„  ' 
\tt\£Tu  "■  ^°'^-  ">  '-«"  Keporter  Jlaw. 
.n,l  f°V<'^''"™'''«7ye':.<e<I.  aa  without  precedent 

Hllll.'''o"n°""'i"''"""''""»):  1834  Com." 
H.l  .ar<|,  2  Cray  294   ('•general   chanlcter  and 

and  L.;?  "  ''"?"*''*""*•  "Kl'tinK.  vindictive, 
toir  .''  """  "  ?"•*  """ml'."  not  a.lmitted 
to  .how  ''rea«>nabro  cauw  to  fear  great  lK«iily 
harm  ;  becanae  ••,„oh  evidence  ia  too  remote 
...d  uncertain  ■);  1858,  Com.  „.  Mead,  12  id 
l».'fi  »*  '^1^""  ""'•••ot  the  deceaKd  while  the 
excluded  following  the  preceding  caae,  of  the 
deceawda  remarkable  ati-ength  and  of  hi.  sk   I 

^^;.,.   f* ,'  '^"P'*."-  •^"t'utt,  17  Mich.  9,  IS, 
(exduded.becauae   infinity,    nn  .elf-defcnce 

m   732  785  (that  the  decea»d  wa.  ••  a  powerful 

mo  "st,r*"'n'""'^''"  •^»»^^^):  Minn..- 
/„  I,  '•  M  ",■  ^'""Phey.  4  Minn.  438,  445 
(ad  .ii«ilde  where  there  i.  doubt  a.  to  the  pre- 
mediUtion  of  the  defendant ,  opinion  not  cleir^; 
Mts,..  1849  Jolly  r.  State,  13  Sm.  k  M.  223 
225  «„*,,  (adini«,ihle,  if  the  deceased  .«,;„; 
«  the  aKsrea«,r) ;  1856,  Cotton  p.  .sje  3? 
.,  sJf  .■i°'r".'"»'J'  »'l'"i»'il'le);  18S9,  Wesley 
lf!„  '  ^J  ".'■  '"'  ?"  ("'''"i^iWe,  wher,  tl« 
defen.Iant  had  ground  to  apprehend  an  attack) ; 

ilL?t7^  "■  ■'*'"'''•  *f  '■'■  «83,  703  (excluded 
although  the  isaue  of  «lf-lefence  was  raise, 
and  strong  evidence  of  it  offe,.- !  ;  the  opinion  is 

rusely  doea  not  show  un.le;  standing  of  tl.e 
prineiple);  1872  I  ,„,  r.  SbHe.  46  i.l.  319 
825  (approving  th  ■  C  ase  case)  ;  1881,  Spive; 
».    State,    5**   Id.  864   (admiasible,    ihere 

there  u  apiiarent  danger  from  aome  overt  act 
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(a)  As  in  the  preceding  topic,  considerotions  of  policy  call  for  some  «. 
,tnetwn,  calculated  to  secure  the  bonajide  use  of  such  evidence.    These  J^ 

State.  03  il  m.  6«1  ™p.  ■«  nv  the  ruu7nh'     .^"  i*  •''"•»''",»•'•  d.r.nd..,t  w.,  M„il«l  by 

r.  State.  6S  ij.  firtt.'isg,  5  *,  W  (ch.  "'ter  id?  de.  If  :.   !"^  """'  "•  «°.'»,'^".  *<<<«•  2«  («.«"• 

li.i«il.le,  .ppro»i„K  the  pr«^lin«  caTT-   IsSs  tl,h.  ?        '."'.'  '»  "*  f-f""  !  «l'«  «I».t.tiun 

Smith  r.  iltkte,  75  i.l.  ^^^3^    S««  (the  d^  m,l         i'.i,*''".ii'"'  '"'"•"*  *«""  '"  »"  ""K'y 

f...d.nf.  te,timony  .Ion.  i.  enom^i.  to  "'  .»  th^  .Tr^n  .^'^^^  J*''"':^'",""  ^«'""«'''  «""• 

|.r*li™te'  of  "wnie  tettimony^'  of  .n  L,rt  ''*!'*' V'l?  ^^^IX"/"^"""?  """'^f"'"'«nt'» 


hiice  w«i  made) ;  isr,9,  State  r.  Ilicka.  27  id. 
888,  860  (ndmitteil,  the  ia>ne  being  aelf-defenoe 
and  the  other  evidence  crratinff  a  doulit) :  187S, 
State  V.  Keene,  £0  id.  857.  360  (sMne) ;   187^ 


rea»(>iiable  fear  of  hia  life  from  the  deceaied  It 
'''•'""•  );  18«».  I'om.  V.  Kerrigan.  4«  I'a. 
»88  (>{eneral  deportment  aa  to  violence,  rejected, 
there  Iwing  no  evidence  of  aggression  calling  for 


Bute  r.    Bryait.   56  id    76    78  rhoilim,  ih.;  ^''rr',T"lf  J""™*"'*  of  tegtemon  nWwg  hi 

character  a.^a  "  de.,-.™,e  ll'i  d.nS^n  '*„,:'  ultBell  'a.I*  fr  /'  T".  \f'"l^'^''  "'  '''• 

and  not  merely  aa  ti  "  peace  and  nuiet  '  .hnnM  Jii  1  5  '       *J';,V  (»''"'  "'We.  if  the  iuue  ii 

have  been  adnfitte.ll ,   f^?"  SuurHa^?.  6»  ^60    fi,".?.  ""''a'  I'r",'''!?- 'l  *'"'•'"  '  *  ^-  ^ 

».  Elkin,,   68  id.   165  HnSk  in  diubSd  frrc  l^i  ^ Wad    iL\T' f '"^  " '^""'l'' 

casea  of  aelf-defcnce) ;  1893  Stater  Petti  t  110  1      1    T.'i    i'    u    ("'""""'''•;  »t  mu.t  not  be 

id.  410,  414,  24  8.  W.  1014  Mmi^iedf-   1898  f^^     '1.    ^'*  '^o""^}".  »»  oontradi.tlngi.iahed 

State  .:  Keinade    121  id    405    Sl5    26  8   W  i?^  "?r"V  '?,'  "t"'''''  •^""'"y-  ^'''-li^ti^e- 

847   (excluded,    becauae    not    commudcatedT'  StaTe    9  Y.™ '  n'ii  /^'T'    "3\  J-isht  r. 

i^«,....    18*8.   State  .   Shafe,,.22  MonH^  dZce'noViC;  Irtrjltft-.e^i 


85  P«c.  626  (admitted  ;  there  being  evidence  of 
dece,.«e<U  aggreasion) ;  1899,  8tnU  v.  Shadwell, 
2J  id.  6r  3,  67  Pac.  281  (*iniilar)  :  A'cv.  :  1880, 
State  V.  Pearee.  IS  Ncv.  188.  191  (admiaaible, 
where  _  the  circnmstances  are  auch  aa  to  raiae  a 


------■■„.-,   •~c  uc.„.K^i  ,  I  iiHracier  aa 

«  '  turbulent,  insolent,  saucy  fellow  "  held  in- 
admiaaible.  as  not  extenuating  the  oH'ence)  • 
1842,  Carroll  r.  State.  8  Humph.  815.  317  (no' 
general  rule)  j   1859,  Harmon  r.  State.   3  Head 


dotibf  aatoaelfiief^i";;.;)';  F  F '"iSm"  iwiU  ?hf  ^S""  ''*?f'*^«.'  «■"«  •i»''pnm  character  of 
•>.  Lamb.  41  N.  Y.  800.  366  LmZV ^''.'^  lll^'-^r!^; .L'l'.J?''''''^'^  .V'^  I'r-!"". 
"  where  1 


irirreat  Ixi.Iilv  l,„™,i.  lOQi     •.. •._.._       "     ,'!r'»""""y  o' ."'« 'tate  of  defence  in  which 


of  life  or  great  Iwdily  harm) ;  1881,  Ablmtt  v. 
People.  88  id.  461,  469  (admixsible only  "where 
it  IS  ahown  that  an  assault  has  Iicen  com- 
mitted or  threatened  at  the  time  when  the 
homicide  la  committed  or  Immediately  preced- 
ing it,  or  is  intimately  connected  with  it  so  as 
to  justilv  "  action  in  self-defence) ;  A''.  C. :  1877 


the  defendant  placed  himeelf  "  j  the  renuircment 
of  communication  implietl  only) ;  1872.  Wil- 
Iinms  V.  State,  3  Heisk.  876.  897  (the  ilc-eased's 
violent  character,  kn.,wn  to  the  defendant, 
treated  as  admissible,  the  issne  being  self-de- 
fence) ;  1873.  Jackson  v.  State,  6  Baxt.  452.  458, 
m($embU.  same):    Tex.:  1854.  Henderson  v. 


et';:iri*^aS'br:n=derr6Tr^^^^^  l^jL''tT.^'j''''^^^^^^^ 

l«.itation  is  made  that  there  ZntheZidJZ  h  m^  ?  on   the^lTlil'^fir!'"  '"■  ^"''l'^ 

telling  to  show  self-defence,  and  that  the  «t  -^^'r-  ^-  i-'-P^'l  ?'.  ^^'^'^f  "8»."'"  •"» 
dence  be  wholly  circiinistantial ;    for  the  twit 


time  the  nee»8sity  of  communication  ia  recotr- 
nued  in  this  State  ;  the  local  precedents  citwl 
.2."°l '"'''''  **  *"  *'**'  t''«  present  question) : 
18,»,  SlaU  V.  (havis,  SO  id.  8S7  (State  i..  Tur- 
pin  recoguired) ;  1893.  8ute  v.  Rollins.  118  id. 
jSi,  732,  18  S.  E.  394  (excluded,  where  not 
known  to  defetiilsnt) ;  1897,  State  v.  Bvrd  1'>1 
Hi.  684.  28  8.E.  353  (admissible,  but  onlv  where 
there  is  "other  evidence  tending  to  Aow  self, 
defence  or  where  "  the  evidence  of  the  killing 
IS  entirely  circnmstantlal  "  ;  but  the  latter  seema 
to  be  said  of  nncoinmunicated  character  onlv)  • 
Uh..-  18«0,  Randolfo  v.  SUte,  U  Oh.  St.  lu' 
lis,  »;/i*/^  (admissible)  :  IST.I.  Msrta  v.  State' 
26  id.  182,  168  (same);  Or.:  1894,  State 
Morey,  26  Or.  841,  366,  36  Pac.  «86,  36  Pac 


813 


own  life,  he  may  be  permitted  to  intro>luce  evi- 
dence of  the  threats  made  ;  bat  the  same  shall 
not  tw  reg«rde<l  as  affonling  a  justification  for 
the  oflence  unless  it  be  shown  that  at  the  time 
of  the  homicide  the  person  kilied  bv  some  act 
then  done  manifested  an  intention 'to  execute 
the  treat  so  made.  In  every  instance  where 
proof  of  threats  haa  been  made,  it  shall  be  coin- 
Jietent  to  introduce  evidence  of  the  general 
character  of  the  deceased.  Such  evidence  shall 
extend  only  to  an  inquiry  aa  to  whether  the 
deceased  was  a  man  of  violent  or  dangerous  char- 
acter, or  a  man  of  kind  and  inoffensive  dispo- 
Bit  ™,  or  whether  he  was  such  a  iwiwn  as 
might  reason  .!ly  be  expected  to  execute  a  threat 
niii.lc  );  1871,  rioraey  v.  St.itc,  a4  T.x.  €51. 
668  (applying  the  preceding)  ;  isr.").  Horlwch 
I'  Stt-j!,  48  id.  242,  255  (pointiDg  out  that  the 
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for  the  p««.nt  clu!7tlT^uc^LJr^\l^.^  ■""  ''^  frequently  kid  down 
there  ul«,  danf^^i^l^^L^Z^^''^^  f"  »-»  ^7'"' "  '"'' »"«""» 
for  the  killing  (iS.  dan^rTat  L  tT™^  !?  T"*^ "  "'"""  "'  J'"tifl««ti«>'> 
•bandoned  i  .  ^iJ!  L  th«  ^'  '."  *•"  '""  '^  •'"''«  »«  be  an 

threnu  of  vXci  ha^e^ll  ,  ^J^^''^^'  ""''•  '««""'J1^  becau.e  apecific 
.ion  than  ^^Z^^l^ZS^^'7 ''' t'^  ^"'"'"'^^  ''^  "SrB.- 
the  mlings  on  the  tw^Jbiel  i„  1  '  '  "*'"'"'"'«  ^  ^  noted  that 
mutually  appliSe  7       '^'""*'       *  «'"'"  junadiction  are  not  nece.«.rily 

.ufficiency'oftheeSe^fanoverUct*  '""'""  ''^'^""•"«'  ^'^^ 

.itro'Xrrnl'L^irJor:^^^^  -  the  defendant, 

the  preaent  purpoae.  ^ '  °'^"*"*  ^''"^  ''"^e  "o  bearing  for 

««<*.  §  110) ;  b'ut  thrrSpeSroLXn?''  '  '^T"'  P"'^'''P'«  <"^-J'  -'».! 
The  state  of  the  l^^^the Tit;  /''r^'''"'^"''"'^■'"«"''"•"«'«d• 
pbra3ing  of  the  generally  V<i;jrrdirralS^^^^^^  ^  ''' 

wher.  no  "act  indicating  .ny  pnrpoJl "  to  w  1 

or  harm  def.ndant  wa.  fhown)  •   fMS.  aw.„ 

r.  Sute,  ib.  668,  21  S   W   mV/J.™?;  .1  ^ 

the  decea«.l   acquiid    Xr   thi  J^?!*''"''"  "' 

eluded,,  U.  &.•  I896.Smhh%  ir.  S     'tfTuT     „,-->rr,"'"""-"""""^«"«i».  question 

««i"*'P-  «8(Gr,y.J.:   ■•  that  Si  diceLd     TrJun^t^'^'''^  •  1"''  ''"'"W'i.ii^S  on  thi" 

&t:^^da?"^^.dH^ 


ofM  wputation  _  to  the  intl.un.eof  one  .MU 
•  .0  neraons  killei    over  the  oth-r    ..  .«■    .■ 
the  .lefcndanfa  «»«.n«b  e   f^'^^'h"  "Tr't"* 

E't:4"'.'ii:d'.r"f'""  K-'r""  •'-  "'fl--- « 
uii:^to-  ttrJTxi^t^:;'.  7K°r  "il  ^ 

riaon,  4»  id.  210    38  8   K   'Jai    /'..*•'*  "■  ''""^ 

Dtato  v.  Nett.  so  Win   f,oi    hot  /   1     •      '  '""'• 
"  "'r'f-'''''"""';  ••"!  J^tinKu'hW  on  that 

i  ISflV'siT  •"f»""cte.l  .yro,  not.  3. 
So.  sia  L..-  ..u  o  X^'^iifco-lrt^"- 1'"''  !! 

Jn/l"*7a.b%r/tr^«'»^^«^'^'    C^^^^^^ 
Si)  ''•  "^'   -O  '^•'=-  "2  (Ji«c>*tion  con. 

»l/  •  (^Jw'tted);    1868.    Pritchett  v. 


,      .,..—•  -■"-'^■i"iH  unraw,  inc 

:.^•■7„t"'th":'t^''^^-/«^*-d^ 

.^;e  treb!S^t.;-a.'':!';  relit^'i  {"P"^ '' 
man  "I ;  Va  ■  I87a  n^iT  ^  ""'  '''•>pe™te 
809.  91 1  radmJfh.!'.'^!:.'-  C"™-.  ".  Gratt. 
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§  248.  (1)  Oafmaut  ebart«d  wltk  Mordar:  (e)  TlelMt  Aeto  of  tb«  Dc* 

OMMd.    If  it  could  ba  sliown  that  the  deceased  had  just  before  been  running 

8l»t*,  21  id.  43  (wkm  tii*  rinmnuitucM  indi-  67«,  «8»(t.m»);  1»7»,  Pwnl.  ».  Tiing,  S3  1.1. 

c«t6  •pIM.f.Bc;   for    tb*    Wgiiining    of   th*  eoa(»xcl.ia«l  liti.  bwauwino  |.r«limiUBry  .liMr. 

J.^    •J^J*'.^!'^-  '*°'  '**J  '*"•  ""Shfy  .uthoritie.  eile.1  or  nili  lilid  down) ;  Fla. ;  m». 

r.  »t«t»,  47  W.  07,  1(13  (n«  "  tbrraU  ODMcnm-  Bond  r  Suto,  21  rU.  7S»,  782  (•dminible  when 

|«ninl  by  ocu    ortmrawioD  could  uot  poMiUy  then  m  ••  eireumtUncn  whii-h  miiiht  louon- 

«c.is,.  i,„r»  thn|«U  »l<.n«  *ra  not  wwlr.blr);  tbly  caoM  him  to  MIcvo  that  th.  Jweued  tt 

187j,  J-owe  1  ».  Btiite  88  id.   1  (commnnlmted  the  tiiiio  of  th*  killing  had  a  purpoM  to  carry 

ii^'ai*/ '*•''?"'  "."'  ^'"f*  I-  *'•*••  •"  '•'•  •''""  O'""'  """Kh  "BOMactdctinitioB  of  an 

W,  89  (noeridrnce  oraggrtMion  by  thedec«ii>«l;  overt  act  ran  nrohably  be  glTen  ");  1889.  8mitli 

tbr.au  mada  two  WMka  b.f,.re,  e,rlude.i;  Prit-  ».  8ute,  2S  id.  817.  621,    «   Bo.    482  (•am») 

Sr.     aQ^ri'I'.u"'*?'*^'.'    W^-    *•>'•"  '•  •**'•  <'•"»•'  "•  State,  28  id.    113,  138,  P  8o. 

State,  62  id.  803  (th*  Jury  ibould  not  con«id*r  835  (admiMible  whvu  there  i«,  "at  leaat  aprar- 

the    drcaaiwli   thraata,   unleu  there  waa  "a  ently,  a  ho>tile  drnionHtrution,  or  orert  act  of 

preiTDt,  lui|ien(liDK  pur|>0M  on  hii  part,  real  or  attack,  tending  to  .how'  .lunger  with  other  plina- 

apIMrent,  to  put  %afh  threata  into  inmiMliaM  ino>'  th.  i'^„rt  >»  ,i.>.„..i„.  ..k..i /.■ 


apiiarent,  to  put  su.^h  threaU  into  imninliate 
execution  ";  i.  t.  the  threata  are  admitted,  and 
the  abeeuce  of  an  "orert  act"  merely  weigha 
with  the  jury, —  a  true  conatmction  of  Prit- 
chett'a  Case);  1878,  Polk  v.  8Ut«,  ib.  239 
(thrvata  of  J.  admitted,  aa  an  excuae  upon  a 
charge  of  carrying  concealed  weannns);  1880, 
KulierU  r.  Bute,  68  id.  164  (admiakible  only 
when  "  the  deceaaed  had  aoug.t  a  conflict  witn 


inga;  the  Court  to  detrnuine  whether  eri.lence 
of  auch  exiata  an.l  to  aoWe  doiilita  in  favor  of 
the  defendant);  1894,  Steele  r.  8tnt<>,  33  i.l,  348, 
350,  14  So.  841,  tmblt  (aanie);  1903,  Use  t>. 
State,  -  id.  —  ,  32  8o.  896  ("there  must  lie 
aome  evidence  of  the  overt  act");  Oa.:  1818, 
Reynolda  ■>.  State,  1  Kelly  222,  S30,  mnblt 
(overt  act  not  neceiwary);  1847,  Hudgina  ». 
State,  2  Ga.   173,   181   (vommimicate.!  threata 


-.- -.^.-^u  n.u  •uuK.t.cuMiiici  wiia  otaie,  a  ua.    i/S,   181   (vommiiDicate.1  threata 

the  accuaed,  or  waa  making  aoni,demonatralion,  a.imiwibte  ;  here  ezcladed  only  on  the  ahaunt 

or  overt  act  of  atUck    ;  "in  ot'ier  worda,  the  ground  that  the  informant,  who  told  the  defend 

drcumatancea  muat  iironerlv  miaa .' raiut  nf  u.ir.  .«»    >•  v«...i..  .„_„   i     a      ...i  l.  _iii  in 


--     "— -    ».     •^..^..n      ,         .H    M.  ivi     nviua,    .ill 

circumatancea  muat  properly  miae .'  caae  of  irlf 
defence";  hence,  auch  th.-eata  "ea,<not  be  ex- 
eluded  if  there  ia  the  alighteat  evidcL?*  tending 
to  prove  a  hoatile  demonatration  ");  18."1,  Oreen 
V.  State.  69  id  8,  10  (threata  it  week  befoiv, 
excluded;  but,  aa  there  wiia  evidence  of  aogrea- 
aiun,  the  ruling  leeina  erroneoua);  lf!98,  Jonea 
V.  State,  116  id.  468,  33  So.  135  (ex.hided 
where  there  waa  "  no  act  or  hoatile  denio.iatm 


ant,  "Von.ler  cornea  J.  A.,  and  he  will  kill 
Ton,"  expreaaed  hia  "  opinion  "  only ;  aee  the 
Opinion  rule,  pott,  ^  19J8>;  1848,  Howell  v. 
Bute,  6  (Ja.  48,  (4  ;  Moi  roe  ».  State,  ib.  83, 
13S  ("naked  threata  unac. ompanied  with  per- 
aonal  violence,"  excluded);  1855,  Keener  •». 
State,  18  ill.  194,  218,  22!.  (the  deceawil'a  da' 
meanor  and  tlirvata  juat  before  the  ntfrav,  ad- 
"■"■;,  •■"■'  "--.  "Y  rr'  "'  ">»•"'•  ueiiiu.iaini-  mitteil  ;  the  limitation  of  Monroe'a  caae  iii  effect 
iTi  •''i:>i"0'',,""l«n'"«'- State,  1291.1.71,  repudiated;  no  overt  art  neceaaan);  1858, 
SO  So.  73  (excluding  threatening  conduo-;,  aa  Hawkina  ».  State,  25  id.  209  (tame  aa'  Hu.lgina' 
diatmguuhed  from  threatening  wonla,  on  an  ceae);  1859,  Lingo  v.  State,  29  i.l.  470  48.1 
tmproper  application  of  the  principle  of  |  HSl,  (threaU  unoommunicate.1,  rejected);  1881,  Cox- 
'^,L^r"'i'^,*"«.P'"'u*"'  ^h'  P"I*'ly,  lii*-  w^n  V-  State,  64  id.  809  (i.revioua  communi- 
«  a  *i  i*?u'  V  '"'fBh'm  ».  State.  ISO  id.  86,  cated  threate  admitted);  Ink. :  1863,  DeKoreat 
SO  So.  4i9  (Harkne™  .    Ri.t.  fnll„-.„.l     !,„  .      ,.  s,,t,^  gj  jnj   jj,  26  (admitted):  1S83,  Woo.! 

>.  State,  92  id.  869,  273  (same);  1900,  Eiilow  v. 
State,  154  id.  664,  67  N.  E.  639  (sami);  la.: 
1871,  State  V.  Colliua,  82  la.  36  j  1875,  State  r. 
Woodaon,  41  id.  426,  428;  1876,  State  r.  Maloy, 
44  id.  104,  114;  1877,  State  *.  Elliott.  45  id. 
490  (admitted  in  all  of  theae  eaaea);  Kan.  ;  1879, 
State  V.  Brown,  22  Kan.  222,  230  (naaumed  aa 
adniiasible);  1880,  State  v.  Scott,  24  i.l.  68,  70 
(admitted;  no  rule  atated);  1901,  Stater.  Bur- 
ton, 68  id.  602,  66  "ac.  683  (admitteil);  Kii.  i 
185.1,  Corneliua  b.  Com.,  16  B.  Monr.  639,  546 
(admiaaihie);  1869,  Young  v.  Com.,  6  Bush 
318,  temhte  (mme);  1866,  Philiiw  v.  Com., 
2  Duv.  328,  329  (aiime);  1870,  Curico  v.  Com., 
7  Buah  124,  129  (same) ;  1871,  Bohaunon  r. 
Com.,  8  id.  481,  488,  temile  (aam.);  1882, 
Lightfoot  V.  dm.,  80  Ky.  621,  aemhif  (aami'); 
1896,  Com.  V.  Holikill^  —  id.  —  ,  35  8.  \V.  281 
(admiaaiblr ;  but  here  they  were  ton  indetinilr); 
1896,Graysoiie.Com.,  —  id.  —  ,35  8.  W.  10:i5 
(threata  of  a  year  before,  held  not  improperly 
excluded,  but  not  threata  of  a  montji  beh>re); 


Q,,    «,„.,     ..  ■.iiu|ji.«u>  V.   utntf;.    lav  lU.  O0, 

80  So.  429  (Harkneaa  ».  State  followed,  by  a 
majority);  1902,  An.lrewa  v.  State,  134  id.  "47, 
82  So.  665  (overta.t  rule,  applied);  1902,  Rags, 
dale  r.  State,  ib.  24,  32  So.  674  (aamr);  1903, 
JohiiMin  ».  State,  —  id.  —  ,  34  So.  209  (ex- 
cluded, there  being  no  evidence  of  aggreasion); 
Ark.!  1856,  Atkina  r.  State,  16  Ark.  568,  584 
(admitted);  1859,  Coker  ».  State,  20  id.  53,  55; 
1860,  Pitman  r.  State,  22  id.  354,  856;  1874, 
»lcl'heraon  ».  State,  29  i.l.  325,  228  (the  limita- 
tion aiiggvated  that  threata  are  not  atlmiaaible  if 
there  ia  no  evidence  tending  to  show  apprehen- 
aiun  of  injury;  no  authoritiea  cited);  Palmore  *. 
State,  ib.  248,  261,  268  (admitted  not  only  to 
throw  light  on  the  defendant'a  atate  of  mind  at 
the  time  of  the  aH'ray,  but  t\m  to  negative  the 
apparent  maliiw  of  having  armed  himaelf  befoie- 
hand);  1879,  Harria  r.  State,  34  id.  469,  472 
(adiuiaaible);  Cat,;  I860,  People  r.  Aniold,  15 
Oil.  476,  480  (admiaaible);  1861,  People  ». 
Umlwrd,  17  id.  316,  320  (admiaaible;  but  not  i 
legally  auffident  aa  a  defence  nnleaa  followed  by  ( 
an  overt  act);  1869,  People  v.  Scoggina,  37  ii     e 
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[Chap.  XI 


1903   Morrison  v.  Com.,  -    id.  _     74  s  W 


1034. 


Bute  B.  Liiliiuan,  ib.  489  (samel  •  St»t.  -  r  ' ' 
id.  20  (same)-    1887    l^,'  ^'"l*  "•  »•«"•  38 

1889  Vh.;.  V"""  "  State  r.  BinhveH  . 
1»8»,  State  V.  Demareste,  41  i,l.  617  a  <i7  im 
(sime  ns  State  r.  For.))-  1890  Si-»'f  /,"* 
KT'H-e,  42  ill  7"!^  7  a  V, .  ' ,  '"'*  "•  Cos- 
State  r.WKslin  43  ll  «4n"^  i*"""';  '891, 
■"  State  t..  mraVell  tf  Ik  *-^°-  f "  <"•■""• 
inarv  condition  «  A  thlr™".'"^  ^'"  F'"''"'"- 

s::r-rir!V'84^'feS  ?^«-^ 
moatei);  ,8.,6.  State  t'X"«s:i  Tsinr;;;- 

require,!,  whe^  the'o  .f^pS^^e"^^^  f '  ,"»' 

i^iV.*  .jL,  *?,"', "PI'*"""*  imminent  daniter)- 
rirM;.;.  f  i^"?'*"-  O^butt,  17  Mich  9  1 R 
(excluded,    becu«,  inanity,  iot   ^IM.feice! 


M2  'rsVTaa'w!*'*;  ^'T"'"  "•  P'ople.  38  id 

Jen^ihI;!,'^^i„'^-He-h.evl. 

«i.^3T«r,Te;?iS^rtr^^ 

coneMing  that  pZ::^^^  be^efSn'ci 

reasonably  have  cansed^frL  of'.*".!  ■""*""  '"'"''<» 
Kendnckr  slate    b  438   //«  5r«  f "<^»"'"')i 

Sloan   i7if'Knii       °  ^•™"'*'>'  '*"''  State  ». 

fdrtting'hertte''mfd'''*  ^"^■"=«''-  •'"' 
within  .^wir.  ;.""*'",  ™ane  continnous  v  to 

p)"  18r^:"s  a^'K'  e^en^id't?  ^''^t 

Alexander,  68  id.  148   1«!>  /!L-     uV  ^J*',*  "• 

384  (threat  receii-edl-  l«07   at.»         „"•  ;"  '"• 
id    la"!  ."is  <J    w    ..,'.    r  . '  ^'***  "•  Reed,  137 

l.*.,         '"  •elf-defence    I •  Xn  ■  lS7t  a..i 

t?™.'-.?  ^'".-u?*  ('dmiJible'nl,  whin  at  thi 
^^  nme  "«,n„thl„g  w„  don.  whiclf  would  i^diS. 
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any  Court  would  decline  to  consider  this  conduct  os  bearing  on  the  defend- 
ant's apprehensions.    The  fact  that  the  circumstance  creating  apprehension  is 


■  reasonolile  man  "  to  fear  death  or  serioiu  bodiljr 
harm);  .V.  J. :  1824,  State  «.  Zellers,  7  N.  J.  L. 
837  (a.imis«ible);  N.  U.:  1900,  Terr.  v.  Hall 
10  N.  M.  645,  62  I'ac.  1083  (admissible  •■  where 
there  is  ]iroor  of  a  hostile  demonstration  by  the 
deceased  at  the  time  of  the  killing";  confused 
opinion);  Terr.  ».  Pratt,  ib.  138,  61  Pac.  104 
(an  anonymoua  threatening  letter,  if  rightfully 
believed  by  the  defendant  to  come  from  the  de- 
ceased, is  admissible);  N.  Y. ;  1835,  People  v, 
Kector,  19  Wend.  689,  614  (murder  at  the  de- 
feudant'a  door,  the  deceased  standing  there, 
and  the  defendant  having  been  summoned  by 
knocks  on  the  door  just  before;  the  fact  wa» 
admitted  of  a  riotous  breaking  of  the  defendant'i 
house  a  few  nights  before,  and  of  threats  to 
return,  though  the  defendant  did  not  know 
whether  the  deceased  was  one  of  that  party; 
Bronson,  J.,  dissenting,  at  601);  1873,  Stokes 
».  People,  63  N.  Y.  174  (threats  admissible, 
"  as  tending  to  ctvate  a  belief  in  the  mind  of 
the  accused  that  his  life  was  in  danger,  or  that 


demonstrations  as  grounds  of  apprehension"; 
this  was  said  in  repu.Uuting  the  argument  of  the 
defendant  that,  after  healing  of  such  recent 
threats,  "he  hail  a  right  to  kill  the  deceased 
on  sight");  1872,  Williams  ».  State,  3  lleisk. 
376,  396  (the  same  doctrine  laid  down,  and  such 
threats  assumed  to  be  admissible);  1873,  Jack- 
son V.  State,  6  Baxt.  462,  454  '*he  doctrine  of 
the  almve  cases  approved,  but  the  distinction 
pointed  out  that  the  evidence  of  former  threats 
must  1)6  received  and  considered  wit! ;  at  any 
attempt  on  the  judge's  part  to  exclude  it  until 
some  overt  act  at  the  time  is  shown  ;  a  decision 
reserved  for  such  an  extreme  case  as  that  of  the 
deceased  being  asleep  at  the  time);  Tex.:  1854, 
Lander  ».  State,  12  Tex.  462,  484  (a  full  discus- 
sion of  the  proiKjsition  that  prior  threats  are  in 
themselves  no  legal  excuse  ;  tut  no  decision  an 
toadmissibilit));  St.  1368,  Feb.  12,  Pen.  Code 
1896,  art.  713  (ipioted  anlt,  J  246);  1870,  Myera 
r.  Sbite,  33  Tex.  625,  642  (the  C:.de  is  to  be  in- 
tcrpietcd  by  common-law  ]irinciples  ;  threats  a 


...-.-- ...„ ,„  ...„  .„  „_.,g,.,  „.  „,„i      u'i,,i.;i,ru  uy  coumion-iaw  iirincipies  ;  tlireatsare 

he  had  reason  to  apprehend  some  great  bodily     admissible  onlv  when  thev  are  distinctly  directed 
harm  from  the  acts  and  motions  of  the  deceased,     against  the  defendant's  life  and  when  it  i»  "  un- 


when  in  the  absence  of  such  threats  such  acts 
and  motions  would  cause  no  such  belief");  N.  C.  : 
1844,  State  v.  Scott,  4  Ired.  416  (the  threats 
apparently  held  admissible,  but  treated  as  in 
this  instance  not  important,  since  the  deceased 
was  not  doing  anything  which  could  lie  referred 
to  this  design  to  injure);  1877,  Stater.  Turpin,  77 
N.  C.  473,  476  (threats  admissible);  1897,  State 
r.  Byrd,  121  id.  684,  28  S.  E.  353  (admissible 
only  where  there  is  "  other  evidence  of  tending 
to  show  self-defence"  or  where  "the  evidence 
of  the  killing  is  entirely  circumstantial";  but 
the  latter  seems  to  be  said  of  uncomniunicated 
threata  only);  Or.:  1870,  State  v.  Dodson,  4  Or. 
64  (uncommunicated  threats,  held  properly 
excluded,  when  offered  to  show  the  defendant's 
apprehension;  whether  admissible  for  the  purpose 
of  showing  deceased's  actual  intent,  under  §  110, 
ante,  not  decided;  communicated  threats,  ad- 
mitted); 1897,  Sute  V.  Porter,  32  id.  135,  49 
Pac.  964  (communicated  threats  of  a  third  per- 
son not  acting  with  the  deceased,  excludetl); 
1898,  State  v.  Bartmess,  33  id.  110,  64  Pac. 
167  (admissible ;  the  conditions  obscurely 
stated);  Pa.:  1867,  Com.  v.  Lenox,  3  Brewst.  249, 
851  (admissible,  "if  the  case  showed  "  that  the 
defendant  was  "nnder  reasonable  fear  of  his  life 
from  the  deceased  at  the  time  ");  1881,  Nevling 
».  Com.,  98  Pa.  822,  836,  aemblt  (admissible,  if 
there  is  evidence  of  a  necessity  for  self-defence) ; 
S.  C.i  1860,  State  e.  Smith,  13  Rich.  430,  443 
(admissible);  1890,  Sute  v.  Bodie,  33  S.  C.  130, 
11  S.  E.  624  (same);  State  v.  Wyse,  ib.  691,  12 
S.  E.  656,  tembU  (same);  TVnn..- 1868,  Bippy  tr. 
State,  2  Head  218  ("  previous  threats,  or  even 
acts  of  hostility,  .  .  .  will  not  of  themselves 
excuse  the  slayer;  but  there  must  be  some  words 
or  overt  acts  at  the  time  clearly  indicative  of  a 
present  purpose  to  do  the  injury;  past  threats 
and  hostile  actions  or  antecedent  circumstances 
can  only  be  looked  to  in  cooaection  with  present 


equivocally  shown"  that  the  deceased  "was 
doing  some  act  at  the  time  of  the  killing  which 
manifested  an  intention  to  carry  the  threat  into 
execution  ");  1871,  Dorsey  v.  State,  34  id.  661, 
657,  Sfmble  (same);  1875,  Horbach  v.  State,  43 
id.  242,  265,  259  (declaring  the  object  of  the 
Code  section  to  have  been  to  settle  a  contro- 
versy as  to  the  admission  ■  of  threats,  and  hold- 
ing that  threats  are  admissible  "  as  independent 
evidence  without  first  having  established  a  pred- 
icate for  their  admission  by  the  proof  of  acts 
done  at  the  time  of  the  k'illing '' ;  not  citing 
Myers  v.  SUte);  Irwin  v.  State,  ib.  236,  241 
(adopting  apparently  the  same  nile;  but  here 
holding  not  improper  the  rejection  of  cumula- 
tive evidence  of  threats  which  if  admitted  could 
not  have  served  as  a  legal  defence  under  the 
above  section,  because  no  act  of  violence  at  the 
time  was  shown) ;  1893,  Mealer  v.  State,  32  Tex. 
Cr.  102,  107,  22  8.  W.  142  (excluded,  where 
the  defendant  "  was  in  no  possible  danger  "  at 
the  time);  U.  S.:  1895,  Allison  ».  U.  S.,  160 
V.  8.  203,  16  Sup.  252  (threaU  admissible); 
1896,  Wallace  v.  U.  S.,  162  id.  466,  16  Sup.  869 
(same);  r<.;1847,  Stater.  Goodrich,  19  Vt.  117, 
121  (previous  affrays  between  the  parties,  and 
former  attacks  by  the  injured  person  on  the  de- 
fendant's house,  and  threats  by  the  former,  held 
not  improperly  rejected  because  not  so  offered  as 
to  indicate  any  influence  in  causing  in  the  de- 
fendant  a  just  fear  of  harm);  ITask:  1888, 
White  V.  Terr.,  8  Wash.  T.  397,  403, 19  Pac.  37 
(" admissible  in  all  cases");  1896,  State  v.  Me- 
Gonigle,  14  id.  694,  45  Pac.  20  (excluded  because 
there  was  no  contention  of  self-defence);  1896, 
State  r.  Cashing,  ib.  627,  45  Pac.  145 ;  1897, 
8.  c,  17  id.  644,  60  Pac.  612  ("overt  act  of 
attack"  and  "apparent  imminent  danger"  of 
life  therefrom  are  necessaiy ;  purporting  to  fol- 
low the  Louisiana  rule);   W.  Fa.:  1876,  State  •;. 
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Abbott,  8  W.  Va.  743,  759  (admissible ;  rule 
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but  ther'  i.  Treal  fo,  rfi'dTle  of"  "^'  ''''""'''  ^PP-^"--"! 
their  consideration:  °'  exclusion,  invariably  forbidding 

1884,  Nihlack,  J.,  in  Bo»/«  v.  5/a/«.  07  Ind  aoo  aod .  i.  a    • 
n.an  i.  permitted  within  reLonable  limiL  to  J"o.Un  '*'*'"'*  *"''"'='•  *'«'7 

himself  when  he  i,  in  real  dan^r  it  wol  ««?*  Tf  n^P^^'*"'*?  •""^  *°  determine  for 
that  whoever  relie,  upon  apSc^s  and  .  Zolh  T,"  "■  '"•'^'•"''  ^'-'q-ence, 
•nces,  a.  a  defence  in  a  caseThom  cide  on^rr^*  determination  npon  .ach  appea.^ 
circumstance  known  to  him  andtnn.^t'd  wS  the  t^'^^K^"'"'  ""'^  ""='»"<> 
to  create  an  app«hen.ion  for  hi.  ownTafety  "  ^^^  "'"''*'  ""  ^^^  calculMed 

I^^HLtrolut^^^^^^^^^^  rr-'  r'  -idence  was.  for  a 

due  to  a  notion  that  thriec  ased's  ch3  "'^'^<^\*^^  ^^  VrohMy 
shown  by  particular  acU  (on  th f^^^^^^^^  «  sought  objectively  to  be 

purpose  is  merelv  to  «hn™.  ..,„».     P""*^'?'^  "'  §  198.  a»^«);  but  the  real 

Certainly  all  analogies'ofth^w  apart  ffomt^''*  °'  ''""'='^'  "  °"'- 
situation)  favor  such  evidence  orifSrt  i  •  *''"°'°°°  ''°««  °*  t^e 
relevant  to  s'^.w  that  ts  owner  w^^,  ^  I"\  ^''°"'  '^^  °^  *°  *'»i°"'l  "'^ 
and  if  particular  mlnducTo  In  erpl'vee  "'  f""^''"^  <^''  §  ^^l). 
eoiployer  was  warned  of  hi!  tZ;ZZZ^'^'';^0,^^^^^^  ?^ 
deeds  of  unscrupulous  violence  may  well  be  Zm.V  ?'  I»rt'<=«la' 

apprehension  of  violence  from  such  a  plrson.  Th.T  7"°'  *°  "''"^  "« 
cise  a  discretion,  and  to  admit  such  f  J^^k  "^  *°^"*^°°  »  ^  '^^^r- 

they  could  legitimately  aSalLSnt-rarnrTr^^^^  "'""'  ^^^'^  "«■  *h»* 
law  in  more  recent  times  has  come  on  t^e  whTto  r'°";.  ^"f  '""^  ''  *^« 
such  facts.1  ^'^"'^  *°  'avor  the  admissibility  of 


The  following  ruling  shows  a  different  annli 

?enp'h'a5ra.1d°™l:^;:'  -etL/thTl 

th.  i*  ""■*!?'  °f  »  "'"'  /»'•«"«.  not  joinine  in 
the  deceased's  overt  act,  should  ordinarilv  i^ 

jnt  claimed  to  liave 'betai^^^u^f  ^'til, 

receivea  that  the  wife  had  often  before  att^nk^ 
him  and  nearlv  .tr.„„u^  uT!    '*"'«»."*<=''«« 


\"— •  "■'"■  ""«  naa  oiten  d 
him  and  nearly  strangled  him.  that'hTri;!;!; 
WM  sensitive  with  oil  absceVsk  anH  tLT^ 
wife  on  this  occMion  rushXtS  ne"  k)  ■'1^!'* 


of  violence  excludrf.oMv?;^^'^  <?'*'''  '^'» 
nicated);   1891.  PeonI«  »    p    ^  "."^  eommu- 

inadmissible)  ■A.p"  i «?  a"*  °*'"'"  P^raons, 
1  HoustCr  C  «5  -45^ ,Vt  "  -•  Woodwanl 


might  be  received)  •    1871"?^  j'""'  =  ""^  '*" 
^^M.88.128(.„,udld.!.^i«^-lVtS'%iS 


if  244-293] 


DECEASED'S  VIOLENT  ACTS. 


1249 

§  249.  (2)  Brnploytr  of  «n  IncompeUnt  Employ..:  (a)  H.pQUUoa  of  tlio 
Employ..  Where  by  the  substantive  law  an  employer's  liability  for  injuries 
done  by  his  employee  depends  upon  his  selectio.  of  a  competent  employee. 
It  IS  weU  settled  m  all  jurisdictions  that  the  reputation  of  the  employee  is 
receivable  to  show  that  the  employee's  character  in  respect  to  competency 
-ras  known  to  the  employer.  It  is  sometimes  pointed  out  that  the  reputa- 
tion in  a  given  instance  may  obtain  in  such  a  narrow  or  remote  circle  of 
persons  that  it  is  not  likely  to  have  brought  notice  of  the  character  to  the 
employer  (on  the  logical  principle  of  §  245.  par.  3,  ante);  but  this  is  simply 
a  corollary  of  the  general  principle.  The  principle  is  unquestioned,  and  has 
been  applied  without  express  decision  in  numerous  cases.' 

the  killing  u  to  "form  a  link,"  etc.):  1892 
Croom  ».  SUte,  90  id.  430,  17  S.  K.  1003  (ex- 
cludeJ) ;  1897,  Powell  p.  State,  101  id.  9,  29 
8.  K.  809  (excluded) ;  Ind.:  1884,  Boyle  v. 
8Ute,  97  Ind.  822,  326  (former  shootini  and 
•tabbing  etc.,  admitted);  1891,  Bowfus  v. 
State,  180  id.  827,  230,  28  N.  K  1116  (ad- 
mitted) ;  1900,  Enlow  t>.  SUte,  164  id.  684  67 
H.  h.  639  (admitted) ;  la.:  1902,  State  v.  Sale, 
~  '"•  —  .  92  N.  W.  880  (deceased's  violence 
at  a  remote  prior  time,  encluded) ;  State  v 
Beird,  —  Id.  _,  92  N.  W.  694  (instances  of 
apecme  acta  of  violence  on  the  same  evening, 
held  admissible) ;  Kan. .-  1901,  State  v.  Burton 
63  Kan.  602,  66  Pac.  633  (admissible);  La.: 

1898,  State  ».  Fontenot,  50  La.  An.  637,  23  So. 
684  (excluded) ;  Mieh.:  1893,  People  v.  Harris, 
85  Mich.  87.  91,  64  N.  W.  648  (admissible) 
Mm.;  1885,  MorUrty  v.  State,  62  Miss.  654, 
661  (various  desperate  acts,  excluded;  general 
reputation  alone  admissible) ;  1888,  Kinir  v. 
St»te.  68  id.  676,  682,  6  So.  97  (that  the  de- 
based had  made  deadly  aaumlts  on  others,  to 
;»J„    I*""""'* '""'*'«'lge.  excluded);  Umt: 

1899,  State  V.  Shadwell,  22  Mont.  673,  67  Pac. 
281  (deceaseds  riotous  conduct  towards  others 
on  the  same  eveninjf  in  defendant's  presence,  ad- 
mitted ;  but  "  specific  acta  of  violence  "  at  other 
r^!'',?"''"'*** '  opinion  not  well  considered); 
1901,  State  V.  Shadwell,  26  id.  52,  66  Pac.  608 
(pnor  ruling  approved) ;  1903,  State  v.  Felker, 
27  Id.  461,  71  Pac.  888  (prior  assaults  by  the 
decinsed  upon  the  same  person,  admitted); 
a;  r. :  1874,  Eggler  v.  People,  66  N.  Y.  643 
(particular  instances  of  exhibitions  of  temper, 
excluded) ;  1876,  Thomas  c.  People,  67  id.  222 
(the  making  of  assaulta  with  a  knife  uiwn  vari- 
ous other  persona,  some  time  before,  excluded) : 
Or  •  1900,  State  r.  Mims.  36  Or.  315,  61  Pac. 
8118  (excluded) ;  Pa.:  1893,  Com.  r.  Straesser, 
163  Pa.  451  456.  28  Atl.  17  (single  act  of  viol 
lence,  unexplained,  inadmissible);  S.C.:  1897 

?"*?  !,  ?"V  *K^-  ^'  2«.  26  8.  E.  667,  semwi 
(excluded ;  but  here  merely  cumulative) ;  Tex.  ■ 
1893,  Skaggs  p.  State,  31  fe:,.  Cr.  663,  21  S.  W. 
267  (said  to  be  sometimes  adniis-sible) ;  1908 
Connell  v.  State,  —  id.  -  ,  75  S.  W.  612  (patri- 
cide ;  specific  acta  of  violence  to  other  members 
of  the  family,  excluded) ;  U.  S. :  1898,  Ander- 
•en  V  V.  8.,  170  V.  S.  481,  18  Sup.  889  (mur- 
der of  captuD  and  mate;   trial  for  the  latter 
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only ;  maltreatment  of  the  defendant  by  the 
captain  and  by  the  mate  on  preceding  occa- 
sions,  excluded  on  the  facta,  because  no  overt 
act  at  the  time  of  killing  was  shown ;  no  au- 
thorities cited). 

,.,,'„  "y-  ^°°^  "•  P«fliam,  24  Ala.  21,  84; 
i?I*„'^i"'^°  *  A.  R.  Co.  V.  Sullivan,  63  III. 
293,  297  (intemperate  habite) ;  1894,  Western 
Stone  Co.  p.  Whalen,  151  id.  482,  38  N.  E   243 

ljr"'2.'*P  n  V""''"C"*'>:  "03-  Metropolitan 
W.  S.  E.  B.  Co.  V.  Fortin,  203  id.  464,  67  N.  E. 
»77  (motorman  of  an  elevated  railroad) ;  1871. 
Pittsburg  F.  W.  &  C.  K.  Co.  V.  Ruby,  38  Indl 
S94,  311  (train-conductor) ;  1895,  Cherokee  Co. 
V.  Dickson,  66  Kan.  82,  39  Pac.  691  ;   1880. 

1894,  Norfolk  W.  B.  Co.  p.  Hoover,  79  Mdl 

?«•,  ??'.•  2'  *"•  *9*  (intemperate  habits); 
1861,  Gahagan  p.  R.  Co.  1  All.  187,  190  (that  • 
flagman  was  "careful,  attentive,  and  temper- 
?lt  'S.,''"  "gen™!  hahite  and  behavior"); 
1866,  Oilman  .;.  I{.  Co.,  10  id.  233,  235,  239 
(intemperate  habits) ;  a.  c,  1886,  13  id.  438, 
444  (same) ;  1890,  Honahan  v.  Worcester,  160 
Mass.  439,  28  N.  E.  228  (that  he  was  "physi- 
cally  weak  and  partially  blind  and  deaf'); 

1895,  DriscoU  p.  FaU  River,  163  id.  105,  89 
N.  E.  1003  (reputation  "of  a  foreman  amongst 
a  few  workmen  employed  under  him."  excluded, 
as  not  likely  to  give  notice  to  or  require  attention 
from  the  employer) ;  1902,  Carson  p.  Canning. 
180  id.  481,  62  N.  E.  964  (reputation  of  an 
employee  "around  the  building,''  held  not  im- 
properly admitte<l) ;  1870,  Davis  p.  R.  Co.,  20 
Mich.  106,  123  (engineer ;  a  reputation,  but  not 
mere  casual  remarks,  admissible)  •  '885,  Hilts 
p.  R.  Co.,  66  id.  437,  448,  21  N.  W.  878  (in- 
temperate  habits) ;  1878.  State  p.  M.  *  L.  RaU- 

„•  ^  ^-  "•  '39,  549,  umtle;  1897,  Youngs 
p.  R.  Co.,  154  N  Y.  764,  49  N.  E.  1106  (like 
next  case)  ;  1898,  Park  p.  R.  Co.,  165  id.  216, 
49  N.  E.  674  (refutation  receivable  to  show 
knowledge  of  incompetency,  after  specific  acts 
showing  the  fact  of  it ;  here  a  reputation  ten 
yeara  before  was  excluded);  1896,  Texas  & 
F.  R.  Co.  p.  Johnson,  89  Tex.  619,  36  S.  W. 
1042  (reputation  of  the  wrong-doing  servant 
among  his  fellow-employees,  held  sufficient 
to  fix  upon  the  employer  a  knowledge  of  his 
inefliciency,  but  not  to  fix  such  knowledge  upon 
the  plaintiff-employee,  though  he  and  the  other 
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failure  to  learn  of  su^h  «  easiirknowa?     .h      °'  '^'.  "P""**'""'  ^^^  ^" 
a  matter  of  law.  in  that  it  five,  S™t^^  " 

competence:  u»voUes  failure  to  make  inquiry  concerning 

'^^''''^e^ti:>^.^1::^  105. 123:  "If  th.  d.f..d.nU  continue  a 

tion  to  that  effect  it  i.  unre^naS.  S  XiS  ;»  **  "'"!  -*'"''''«''  *  «">"'^  '^P-to- 
defendauU  igno.  t  of  that^^t ,  uS^C  e^uteT"^  *"  TT  *^'  "'^'"^  °'  ">. 
ground  of  neglect  of  duty  on  (*/.';  «^T„  Tj,.!  ^  *^'"  '*"'  "'  informaUon  on  the 
m.ke  it  proper  and  ju,t  to  ZS^Z^^^i.TIT'  "'  "•"  P"*"'"'  «««««•"  to 
informed  of  all  the  facte  "  ""POMiWe  to  the  lame  extent  as  if  they  were  fully 

in  the  community  to  want  thoL  „„a"iS  wh^h  a«  **'  "?*  ^'  "  8«"*""y  «P»'~1 
of  the  won-  cerUinly  ha.  ^mTteldencrtT  .ho,  t^  T^*^  '"'  **"'  ^"'^^  Performance 
that  the  «,n.  nt  wa.  incompetent,  if  p°oSrm«„A-,^  Tu""  '""'''  •■»'«  ^»""«J  ""t 
ficatiou.  of  the  Mrvant."  i  "^    '^   "*""  ""^  '*•"  ^«n  »<>  awertaiu  the  quali- 

alll^?te/!S%  by  Sd^  tl"«.'^r -•  ''"'='  '^P"***'-  -  '^^' 
noticed,  gives  ;i8o  by  impWio;  »   ^\°*  reputation,  for  the  purpose  just 

ticular  aL  of  mtcondTc?  ^S'  "°°  *°  ^''^  P"^'^^«  ^»'"«  «'  Par- 

too.  in  general  rwelfrL  th^e?*''""7  "'  "competen  y.  Experience. 
actsofincompel"ya«ltua,3^^^^  *^^*  '^^'*''="^« 

employee's  iucompetene^  1^0^!^  ohl  T"'^?""'^  °^  J^^^""^"*  "P'^° "« 
trines  of  confusioroTi^sues  and  of  .-  '         '  "°°  ""'  '"'"  '^'  ^°" 

the  evidence  is  so  <^os7Zn^L1  ^^^IT^"^'  iT'  ^  '^'>  =  "«*'  "^-^ 
has  a  comparatively  small  Lnlnf;  .  f "'  °'  ^^^  pleadiaga,  since  it 

procuring  Stimlny  o  el^a  febSe;!"'"'*  *"'  "","  *'^  "^^"^  °* 
this  score  does  not  seem  seriouf  Th«  J T  *"  ""P^"'  "  °*'J«'=t'°°  °° 
acts,  if  not  isolated  orTaTkinBTnt.^  w  °''"f  ^  '''"''•  *''*'  '"'°*'  P«rt'°"lar 
admissible  as  cakal  L^'f^'^.'^^^^^^  ^iJ^"*^  ^^.^  ^  given  case  be 
the  following  passage :  ^      ^''^  employer,  is  well  set  forth  ia 

1874,  Allen,  J.,  in  Baulee  r.  R  Co   fio  W  v  «-«  «-=       ™. 
guishedfrom  «putation,  i.  the  .ubftt  of  i^viStl    "'^  T""  "'•»"^''  "  ««•«''- 
bring  to  light  the  peculiar  qualitie.  o7  th.  tITIa^'I^'''^''  •"**  *"■"*  '^  "Wbit  and 

adapUtio„toanyJo.ition,lfiSeLt^X«;Sr    ?**.  "^'^''^^^^^ 
many  or  by  a  wries  of  act.  fhL Tt.       .    .    *  P""""'""-  duty  or  tru«t.    It  i«  bv 

or  act.  .  .  .  that  the  actual  qualitie.,  the  true  characteristic,  of 


servant,  were  n;>on  the  rame  division  and  were 
personally  acqu.  nted  ;  the  opinion  is  a  labT,^ 

623   rfp^l^,?;  "•  Henthorne,  19  C.  C.  A. 
DuUngmah  the  quertion  what «!«  of  refutation 
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.cw;.  L  •  '*"  *ne"i"  the  emp bvee's  char- 
acier  IS  in  issue  fan/^  8  fln\      ti        "f       '-"*»^* 

tW  distinct  ^^!t  I'l^iTlfyTn': 
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iiidividuslf,  those  qualities  and  characteriatici  which  would  or  should  influence  and  con- 
trol in  t.ie  selection  of  agents  for  imsitionr  of  trust  and  responsibility,  are  known.  .  .  . 
[But  only  •  single  instance  of  carelessness  in  eifflit  years'  service  was  here  shown.]  A 
single  act  of  casual  neglect  does  not  ptr  ,t  tend  to'nrovi'  the  party  to  he  carelc.>,s  and 
imprudent  and  unfitted  for  a  position  requiring  care  and  prudence.  Character  is  formed 
and  quaUties  exhil>ited  by  a  series  ..f  acU  and  not  by  a  single  act.  An  engineer  iniglit 
from  inattention  omit  to  sound  the  whittle  or  rinj  the  bell  at  a  railroad  crossiufr ;  but 
such  fact  would  not  tend  to  prove  liini  a  careless  and  negligent  servant  of  the  company. 
...  The  question  in  this  case  was  whether  the  single  occurrence  detailed  by  the  witness 
in  connection  with  other  circumstances  and  with  his  general  character  and  conduct,  was' 
•nch  as  to  make  it  necessary  for  the  defendant,  in  the  exercise  of  proj^rcare  and  prudence 
•ucli  as  the  law  enjoins,  to  discharge  this  switchman.  1  am  clearly  of  opinion  that  there 
waa  not  sufficient  evidence  to  go  to  tlie  jur;-."  > 

While  it  is  to-day  generally  conceded  that  such  evidence  is  admissible,  it  is 
not  usually  specified  whether  the  acts  of  incompetence  must  be  by  other 
evidence  shown  to  have  come  to  the  employer's  notice.  It  would  seem  that 
where  the  act  is  so  flagrant  that  it  would  ordinarily  be  observed  by  or 
reported  to  the  employee's  superior  officer,  no  other  evidence  would  be  re- 
quired as  a  condition  precedent  to  admission. 

From  the  foregoing  use  distinguish  the  more  controverted  questions 
whether  an  employee's  particular  acts  of  negligence  may  be  used  directly  to 
evidence  the  character  itulf,  either  as  in  issue  (ante,  §  208)  or  as  offered 
evidentially  (ante,  §  199). 

§  251.  (3)  Owner  of  viclona  Animal.  Where  against  the  owner  of  an 
animal  a  acUnter  is  to  be  proved  — the  knowledge  of  the  animal's  vicious 
quality— ,r«pMto<Mn  of  the  animal  is  relevant,  on  the  principle  of  tb3  fore- 
going topics;  though  the  occasion  for  resorting  to  it  is  naturally  rare.' 
Particular  actt .  f  viciousness  are  also  relevant,  for  similar  reasons,  and  this 
application  of  the  principle  is  long  established  in  tradition." 


»  Aeeord:  1871,  Pittsburg,  F.  W.  &  C.  R.  Co. 
V.  Ruby,  38  Ind.  294,  311;  1895,  Evansville  & 
T.  H.  R.  Co.  V.  Tothill,  143  i.l.  49,  41  N.  E. 
709  (that  s  tnin->lisratcber  bad  often  run  tmins 
ahead  of  their  schedule  time ;  admitted  on  the 
question  of  the  emplover's  notice  of  inronipe- 
tency) ;  1886,  Baltimore  Elev.  Co.  v.  N.nl,  66 
Md.  438,  452,  6  Atl.  338,  Mmbte ;  1894,  Norfolk 
fc  W.  R.  Co.  II.  Hoover,  79  id.  263.  264,  29  Atl. 
994;  1898,  Cox  v.  R  Co.,  170  Mass.  129,  49 
N.  E.  97  (a  watcbmai  's  hahits  of  intoxicntinn, 
for  some  years  previous.  receivaWe,  ns  showing 
that  the  defenHnnt  iipight  have  discovered  them 
by  reasonable  diligence) ;  1870,  Davis  t>.  R.  Co., 
20  Mich.  105,  124;  1881.  Michipin  C.  R.  Cn. 
r.  Gilbert,  46  Miih.  176,  179,  9  N.  W.  24S- 
1900,  Shaw  1).  R,  Co.,  123  id.  629,  82  N.  W. 
618  (previous  practice  of  mail  agent  in  throwing 
mail-hag,  admitted  to  show  notice  to  the  railroad 
rompanv);  1874,  Chapman  v.  R.  Co.,  66  N.  Y. 
579,  585,  nemhlt ;  1874,  Piulec  v.  R.  Co.,  59  id. 
356  (see  quotation  lupra):  1896,  Cunningham 
V.  R.  Co.,  88  Tex.  534,  81  S.  W.  629  (repndiatinir 
I!.  C...  V.  Scott.  68  id.  694.  5  S.  W.  501:  R.  Co? 
V.  Rowland,  82  id.  171,  180,  18  S.  W.  96  (dis- 
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approving  the  Fraiier  case.  Pa.,  i„fra) ;  1898, 
fialveston,  H.  ft  8.  A.  R.  Co.  v.  Davis,  92  id. 
372,  48  S.  W.  670  (provided  the  incompetence  is 
otherwise  shown);  1896,  Baltimore  &  0.  R.  Co. 
f.  Camp,  13  C.  C.  A.  233,  66  Fed.  852,  958 
(going  to  sleep  on  duty,  etc.  j  "  the  entire  record  " 
of  K.  as  an  employee  in  the  capacity  concerned, 
admitted);  1899,  Stoll  o.  Daly  Min.  Co.,  19Utiih 
271,  57  I'ac.  295  (nsuallv  11  single  act  will  not  suf- 
fice). Contra:  1896,  C'olunibtis  R.  R.  Co.  v. 
Christi.in,  97  Oa.  66,  25  S.  E.  411  (following  Fra. 
?ieri).  R.  Co.,  Pa.);  1860,  Fraiier r.  R.Co.,  38  Pa. 
104  (negligence  of  the  defendant  in  employing 
a  reireless  conductor;  other  acts  of  carelessness  on 
the  inndnctor'a  part,  known  to  the  defenJant, 
rejected .  because  character  is  not  to  be  evidenced 
by  B)ieoifio  acts). 

*  1796,  Jones  r.  Perry,  2  Esp.  482  (common 
report  that  defendant's  dog  had  oeen  bitten  by  a 
mad  dog,  admitted  as  indicating  a  duty  to  secure 
him);  1889,  Womisdorf  v.  R.  Co.,  75  Mich.  472. 
476,  42  N.  W.  1000(repuUtionof  a  horse  among 
the  railway  employees  for  fractionsness). 

»  1866,Worth  v.  Gilling,  L.  R.  2  C.  P.  3  (pre- 
vious  attempts  of  a  dog  to  bite,  admitted  toaaow 
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tol  ways  («.?  §  •>  J)  fnTch  V    '  f?""-  ■^''"-  "  «—    Of  the 

thing  o/plice  nligh't  b     btSed  bJ'it-  '''  ""''"°'"  '^"""""  ''^  "^ 

doo.  raise  here  aS,  evIdS  fqu^,  ^^J^' ^  I*— ;  ^he  first  two  sel- 

^xpress  communication' are  of  cour^r«L»  T     "^""■'  '"  '*'  •""''' '  «°d 
knowledge  of  the  dangeron,  Jo  dSn  of  a  ^m\  J  °^  ^^^'^-""e 

of  the  place  or  machine  and  tZ  IZl  «  n>«ch.ne  or  place.     The  reptUation 
of  the  defect  was  rSorlt,!/,/^^^^^  "'  the  existence 

ing  the  probabl^  cXyl  oSrif Jn  t^  "'"^'^  '""^"^  ^  "^«^»°*  «'»  "''"w- 
usually  'the  questionTol  o^co^Z^^^^^^^^  ^  *°  ''^  P^"°°  '^''"^^'^ '" 
The  nature  ojthe  defect  itself  as  S  J .  ,  .°°'"^'  °°'  *°  evidential  one. 
always  a  relevant  circumsuice"  Th t/lw  r  ''"T "°  ""^  ''^^'  " 
cially  for  a  defect  in  a  highway^  i,  in  .  ?  ^  '*'"'  "'  "»  ""*«'"=°  (««Pe- 
always  admissible ;»  but  this  be  om.,         ""''  ""  "^*"°°*^  circumstance 

much  as  the  length  oUi^is'  rro„Vh:K  b    J^S" "7  ''^'  ^""^- 
m  law  to  constructive  notice  and  hv  ./o;  *  .  P'**'^^  °'  amounting 

frequently  established  a"    on;ti°ui„'/„d:f^;;K''''r'"  "  'P^'^^^"  I*"'^'^ '« 
The  oecurrcnce  «//«m.r  "«  i^'  1  ,J  ''f*^  "•"  constructive  notice, 

existence  of  defJsLZZrTa^^ofi^"  '""'  t'\  °'  """='""«'  °"d  the 
cogent  in  the  W£  ^eS  Th^' l!^' f  7Ti"^' "'°"«^  ^<^- 
quiresthatthepriorinjuryordX  shouH  J  T  ^"^  («»"'.§  245)  re- 
to  a  general  publicationTf  t  o  to  ^  enort  T  ""  "'°^^'^  P'°^^^>^'  '««<! 
charged  (or  his  agent);  and  The  e,  Lnt^Lrf  24^'  "^  ''^^P^"•'" 
prior  injury  or  defect  should  be  one  whlh    f  t       ^  ^45)  requires  that  the 


i'ir„T."'"''i''"'"''''''«"'  "f  't'  iH,po,itioii)-  1856 
dJ«)    ll76    orh  '"  C°"°-  »2^i"K'«  biteo?i 

•  mule  sold.  H..  f,^t  vas  adiii  tted  of  the  eiist 
ence  of  tl.e  „me  di.seaae  in  the  defen.Untl  h„«.. 
El  otl     itK^^S'  f,  'P'  !»"•    Kitt^ir" 

15  Vw  •4«''r  °"  "•  *"""''•  '°  ^""^  '29.  "2. 
tW  V  ;  .  ''."J"''y  *'  »  croM.walk;  "the  fur 
ther  fact  atands  unquestioned  that  the  rtre^t 
commissioner  actually  resided  in  n  ain  siJhTnf 

Mass.''!  :  f^:1l7  'k  ^^2"'"  5^e'r/.'l.'  !"■' 
(the  highway-defitf  wt  geLrol I^Sj^Xl'l 


kind  that  the  authorities  would  have  beSn  nv-W 
t..  discover  it  in  the  first  instance  with  i?,^;,' 

^'ra2rc'h^jttYf#H> - 

Mass.  422.    426    24  N^    "12  .r'J-^r"'  '^' 
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*  1890,  Chase  ».  Lowell,  npra. 
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sidewnlk).  it  «houl.l  bo  so  closely  associated  with  the  one  in  question  that 
he  discovery  of  the  former  would  naturally  K-ad  to  the  discovery  of  the 
latter  or  would  warn  of  its  existence.  The  fn.ts  of  prior  injurie.;  and  of 
other  defects  are  generally  conceded  to  be  adn.issihle,  subject  to  certain  vari- 
eties m  the  phrasing  of  the  rule.-    Distinguish  the  use  of  such  prior  injuries 


^,o  ,?*,  •'  *,*^''  M«lone  V.  HtwluT,  48  r«I.  409, 
413  (defect  in  an  elevator;  a  former  fall  of  tlje 
•jmH  elerator  from  a  similar  pause,  niliiiittnl  to 
•how  notice)  J  Colo. :  189i,  (  olorado  M.  4  I.  (  o. 

V.  Kees.  21  Colo.  43.",,  42  Puc.  4J  (leavinj,'  o,».n 

an  elevator-door  on  former  uiiasioni,  admitted); 

III.  :    1866,    Cliiengo   v.   Pnwrs,  42    Il|     mg 

173  (Jeuth  by  falliuK  off  a  bridge  insuBiJieiitly 

Ilglited  ;  the  fact  that  another  [wrson  had  fallen 

off  the  same  hndgo.  admitted  to  show  notice,  on 

the  part  of  the  .lefendant's  agents,  of  the  lou- 

dltion   of  the   bridge)  ;   1894,    Bloomint;ton    v. 

Lep   161   Id.  9.  14.  Sr  N.   E.  686  (injiirv  at 

•  ilriiiking-foiintain;   [prior  injuries  admitted)- 

{"''•;.   .'*?'•  I^f'p'ii  "■   Lnwery,  71    Iiid.    J2o,' 

623  (injuries  of  other  |wrsons  at  the  l.ridi.'e  wliero 

the   intestate  waa  drowned,  admitted   to  show 

notice  to  the  city);  /,i,.-  1878,  Moure  v.  BuT- 

lington,  49  la.  136, 137  (previous  pilinRs  of  luu.- 

hcr   at   a    pl-ice,   admitted);    1881,  Rii..-les   r. 

Nevada,  63  id.  186,18  N.  W.  866  (condition  of 

a  sidewalk  "along  there,"  e.xcluded,  chiellv  a^ 

not  amounting  to  constructive  notiee  of  a  'imr- 

tioular  defect);  18?/,  Aimstroiig  v.  Aiklcv    71 

i.l.  76.  80,  32  N.  W.  180  (condition  of  anmher 

part  of  a   continuously  unsafe    sidewalk,    ad- 

','oi-    J    ^,'"'i'?"''''>ing    the    preceding    case); 

189,,  Faulk  v.  Iowa  Co.,  103  id.  442,  72  X    \V 

757  (defect  in  railing  at  or  near  the  i  '  u-e  iii 
question,  ailmitted);   1900.  Wilherrlinc  v.  Du- 
buque. Ill  id  484.  82  N.  W.  957  (prior  ininriea 
at  a  highway  defect,  admitted);  IDOi  Yea'.r  i- 
Spirit  Lake,  115  id.  693,  88  N.  W.  Ui!'5  (other 
injnrie.i  on  the  same  sidewalk,  admitted)-  M03 
Kirclier  p.  Larchwood,  —  iil.  _  .  9,-,  x.  w  1^4 
(..•onditioii   of  adjacent   sidewalk,  admitted   to 
show  notice);  Mrm. :  1887,  Hinckley  v.  Somcr- 
set,  145  Mass.  326,  328,  337,  14  N.  E.  168  (prior 
similar  highway-accident,  about  the  same  iilace. 
admitted) ;  1888,  Noyes  i>.  (fardner,  147  id.  505 
608,  18  .» .  E.  423  (the  condition  of  other  planks 
in  the  same  sidewalk,  admitted);  Mich.:  1883 
Dotton  V.  Albion,  50  Mich.  129.  131,  15  JT.  \V. 
46  (other  defects  in  the  same  cross-w.alk    ad"- 
mitted) ;  1886,  Smith  v.  Sherwood,  62  id.'l59 
165,  23  N.  W.  806  (other  horses'  shying  at  the 
same  hole,  admitted  ;  "as  more  or  le.s.s  publicitj 
would  naturally  be  given  to  such  occurrvnces  it 
tended  to  show  that  knowledge  of  such  dan''<'r- 
oiis  character  waa  brought  to  tlie  attention  "  of     .,,., 

^L^9f5o^5o^4fv''^l?'t^^th^'';^•"  i'r'--,^^aVumioa;-6o:,"ir3'r;:7.^7:39Ati. 

•    •        -'    .L'.*/^^  •  r  ■  '.oil  ('he  defective     7  (c.ndition  of  a  road  up  to  a  few  wck^  before 


18S9.  Tice  ».  Bay  City.  78  iJ.  209,  44  N.  W  68 
(ilcfective  conditicm  of  sidewalk  "  at  other  iilaces 
iK'yond  the  .lefect  which  caused  the  iniurv  "  ex. 
elude,!);  1890,   I'amplwll  u.  Kalamazoo, ' 80  id. 
65.'.,  65«    45  N.  W.  652  (other  delect,  of  various 
sorts  in  the  sidewalk  in  front  of  the  same  lot  of 
land.  admitf,|):  1890.  ONeil  ,..  West  Branch 
81  1.1.  544  546,  45  N.  W.  1023  (-other  defect,  of 
long  standing,  existing  in  close  proximitv  to  the 
de  e.t    wh'.ch  causes   the  injury,"  adiniHsil.le)  ; 
1S91,    Loiiiliar  V.   taat  Tawas,  86  id.  14,  20,  48 
.     ■  '  L*,*'  '""'er  accidents  at  the  same  hole 
admissible  as  tendilg   "to  show   constructive 
notice  to  defendant  ;   and,  where   the  a.cideiit 
results  in  death  or  great  boililv  jnjurv,  it  inny 
by  reason  of  its  publicity  tend'  to  show  actual 
notice    )  ;  1192,  Fuller  v.  Jackson,  92  id    191 
205,  52  X.  W.  1075  (the  three  preceding  ca*ei 
appr..vcd);  U93,  Corcoran  v.  Detroit,  85  id.  84, 
Ml,  54  N    W.  692  (defects  in  other  parts  of  the 
roid  in  the  vicinity,  admitted)  ;  1894,  Edward. 
V.   Ihree  liivers.   102   id.   153,  60  N.    \V.   454 
(■  condition  of  the  walk  in  the  vicinity  of  the 
accident,    adniissible)  ;  1895,  Stnidpeon  v.  Sand 
Wh,   107  Id.   496    6,^   N.  W.   616  (delectiv, 
|Mrts  of  the  sidewalk   in  the  same  block,  ad- 
imlted);    1896,    Moore  v.   Kalamazoo,    109  id. 
1,0,  bu  N.  W.  1089  (that  others  .,te|.|*d  into 
the  same  hole  in  thesiilewalk.  admitted)  •  1898 
Butt,  V.  Eaton  Kapids,  116  id.  639,  74  N    w' 
8/2  (condition  of  a  walk  six  or  eight  months 
previously,    admitted;    condition    of    "whole 
ioo7,   I,  '?  ^""'}  of^rtaiH  premises,  admittc<l) ; 
190(1,  Boyle  v.  Saginaw,  124  id.  348,  82  N   W 
11157   (condition  of  sidewalk  in  front  of  other 
Ota,  admitted);  Minn..-  1883.  Gu.lef.  Mankato, 
30  Minn.  258,  258.  15  N.  W.  175  (condition  of 

'm  V  73  1^°'  ""^  "*""  thM'l"","  admis- 
Hible) ;  1895,  Burrows  v.  Lake  Crystal,  61  id. 
857,  63  N.  W.  74  (former  accidents',  admitted) ; 
Mo.:  1899,  'Voung  v.  Webb  City,  150  Mo.  333, 
51  S.  W.  /  09  (admitted)  ;  A'ebr.:  1886,  PlattsI 
month  f.  Mitchell,  20  Nebr.  228,  230,  29  N.  W 
6.3  ("bad  condition  of  the  sidewalk  in  general 
at  the  Idace,"  admitted);  X.H.:  1867,  Willev 
r.  Portsmouth,  85  N.  H.  303,  310  (former  civ- 
itig  w.iy  of  a  culvert);  A".  J. .-  1899,  Exton  .•  R. 
Co  62  X.  J.  L.  7,  42  Atl.  486  (former  dis- 
onlerly  coniluct  making  a  carrier's  premises 
dangerous,^admitted  toahownotioe);  Pa.:  1898. 


...  "» »    --  — •    ••  •  ««^ii  itno  ueieciive 

condition  of  a  street-crossing  being  the  cause  of 
the  UMur^v.  the  condition  of  the  sidewalks  "  in  the 
vicinity,  "a  block  or  more  each  way. 'and  even 
express  notice  of  the  latter  condition,  held  in- 
admissible  as  "too  remote  and  indefinite"  ;  the 
source  of  error  in  the  opinion  is  that  it  relies 
upon  inapplicable  line  of  precedents,  cited  in 
S  468,  fMt,  which  are  not  tlio  law  in  Michigan)- 
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admitted)  ;  19111,  Fitzgerald  V.  E.  E.  Ilium.  Co 
200  id.  540,  50  Atl.  181  (defective  insulation '; 
that  the  wire  had  given  out  sparks  for  si-veral 
weeks,  admitted,  as  showing  the  defect  to  have 
existcil  for  such  a  iK-rioil  that  it  ought  to  have 
been  known,"  by  reason  of  its  duty  of  "  constant 
oversight  and  i-eiiair");  1903,  Reid  i>.  Linck.  — 
id.    — ,   65  Atl.  849  (prior  instances  of  falling 
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o"  tZ  W^I^STsf  tt'^  '^-r""'  '''"•^--  ^"'•■'3'  of  the  thing 
dentally  deal  wifhthir^.e  ;,;o    '""'""•  ""'"  *''"  P^^'P'^  "'^en  inc' 

knowledge  by  the  transferee  of  ILT     .     ^*"»  '"  '"""*  °'  creditors,  and 
reputation  of'the  t^n    'ra   t    ,o   rcv^''\'"^^^  »»  »«  "'-wn'.  the 

of  that  knowledge,  provide  iTt  tltZZ     '^^'"T  V^°''  *'"'  Probabilitv 
transferee.     Thif  if  e^uX  t  ;«  wK  r'the  ^^'"^'"'r-**"^  »>y  the 

attempting  to  show  th„^he^ra.feTebelJeLnt't™    f'"  ^'T'  " 
"m  «' V"  "*''™  °'  ^''«  >»^'«''»  inlolvenc/^  transferor',  solvency 

upil^LtrpSS  ttlZLr r?  °'  *  !«««'  -  that  solvency 

(«-.  §  246)  evLnceran';;xrofd:ntrfrn;'i:!r  ^^^  ^'>-- 

.  .  .  on  tb«  ground  that  ma..',  belief,  «.  t^  mat"™  of  .M.i,  ^*  f '  «'»"y  «•  •dmU.iWe 

totKoffai^i'^Jilr^^^^^^ 

ie8  w,th  whom  they  deal.  They  are  obi  Z  to  i^t^^T  "'•.'^"■""y  «»Pon.ibillty  of  par- 
in  v,.w  of  circumrtance.  which  are  Sly  exte^.^'tnH '^  ''°"*  •"'"'«"•<»  .nd  Adopted 
well  be  presumed  to  be  in  «,me  deer^  ^fl?.  ^.  "^  »PP«rent,  and  hence  they  may 
credit  and  pecuniary  -tanding  which  ?  naftv  r  '•  .'  '~»'««''"  h  th.  bj^i^ew 
neighbor,  and  acquaintance,.*  WlTen  tiZlt^iH^^TJ'^,  ""*  "..intain^  among  hU 
died  in  question,  consideration,  o  t"hi  '^^^^."'^00':^.""''^  '"""«'-•  ^ 


through  an   elfT«tor-jhaft.   admitt^l   t-    1. 
knowle,lge  of  it.  .langeT'/J/   ",»,,''' o'*"": 


613   13  \    w"  i*;'"""."/  ^'"''''«»'.  66  i'l-  608. 


6S  S    W.  308  (condition  o/:!l^J.e"„\\jX^^ 
V  Fed,  84/ (other  Se&"„\'' ^-.hf.. " '?• 


jnlfe.  or   bn<ige,"  •dmiasible) ;    Snauldin.r   .! 
8herm»n,  75  id.  77    79    i<t  v'  '«?"„„"*'   "• 


87  Fed   849  foth-r  S"  r  r*^"'  ^'  ^-  ^''  ^-  -'•'■S.      81 1     60  N    W    M«  7  «-•  Le«th.„.,  80  id.  608. 


110  ,—"■""•  iooo,  oartlett  r.  Decrmt    1  p~„ 
113  quoted  supra);  185S.  Heywo^STk^rf^^ 

a  All.  33,  1882,  Whitcher  v.  Shattuck    ib.  sio 


« 
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(2)  Such  a  reputation  of  iHtolvenr,  in  evidence  of  knowlcd«c  of  that  in- 

('^^"rolioJ      r""  "^7  "'"',  "'I'"""'«n  °'  »»  l-yee-H  incompetency 

{ante,  §  249)  evidences  tl.e  cmployerg  probable  know.    ,go  of  it : 

18i8.  Stone,  J.,  In  Price  r.  Mazang,,  31  Ala.  701.  "  .7:  "  Ao.lity  to  pay,  rMpon.ibilitf 
to  the  co«rc.v.  power  of  .„  .x^miou.  U  a  meiehty  con.iJeratio,.  with  on«  wh^^ru\.  h 
hUgo<>a.o«er«lit.  .  ItU  dilHeult  to  Ullev/ that  .n.rchanU  annrLerTwUI  ,  ot 
U.r„  the  p«„,...ry  condition  of  their  customer,  wh,„  that  condition  lo  »it2ly  airJ 
tJ..iii  mud  U  notorioui  in  th«  neighborhood  in  which  they  are  operating."  • 

An  express  eommunieation  would  also  be  recei-  .ible  to  show  notice  of  in- 
*ilvency;«  and  siuiilurly,  express  assertions  by  the  transferor  would  have 
wme (If  httle) probative  value  to  show  the  transferees  belief  in  his  solvency  ♦ 
The  use  of  repuUtion  to  show  ihe  fact  of  inaotve  icj,  or  toUencu  itself  is  a  dif- 
ferent quostior.  involving  the  propriety  of  making  an  exception  to  the  Hear- 

On  the  same  principle  the  reputation  of  the  intaniti,  of  a  transfer  r  would 

/i".""/  f  ^  P"'^'''"  "°*'''^  °^  '•'«  '""'"''^y  by  the  transferee.* 

§  ^o■^.  (0)  Advana  Posaaasor,  R«o«lT«r  of  Btolan  Gtooda,  and  othar  Daalan 
with  Froparty.  On  the  same  principle,  reputation  of  a  property-interest  may 
serve  to  evidence  knowledge  or  good  faith  wherever  that  state  of  nwnd  is 
important  in  dealings  with  the  property.  Thus,  the  owner's  knowledge  of 
in  adverse  po»stmon  set  up  as  the  foundation  of  a  prescriptive  title  may  be 
evidenced  by  the  notoriety  or  repute  of  the  possession.' 

^,Xoo  A  purchaser's  knowledge  of  equitable  or  other  interests  may  be  evi- 
denced by  reputotion;«  and,  the  good  or  bad  faith  of  one  pureJiasing  or 

l««they«re.how„toh»Teha.i  an  opportunity     *    .  i860,    Bomiliy.**"  K    Tr    Gr^n.I.d.  - 
S.-.^f,15'  l«*?V  B«''?'»t."'.  Darby.  12  llo.  196.      1894.  Maxwell  l/nd-Orant  ci   v.  Dawson.'  151 


205;  1899,  Webb  v.  Atkinwn,  l'21  N.  C*  447' 
32  S.  E.  737;  1893.  Hind.  r.  Keith.  6  C.  C  a' 
231.  67  Fed.  10,  13  U.  S.  App.  222,  227  (i.otol 
1  lety  of  inmlvency.  not  n^biiissible  to  show  buy- 
er »  knowledge,  if  not  witliiu  the  same  comma- 
nity). 


825 


U.  S.  586,  603  14  Sup.  458.  DistiiiKuisb  the 
question  whether  reputation  is  admissible,  under 
the  Hearsay  exception,  to  evidence  title  directly 
{pott,  §  11261.  ' 

*  poi,  Stephenson  v.  Kilpatrick,  166  Mo. 
2t,j,  65  S.  W.  773  (to  show  notice,   by  a  pur- 


tsu 


^m..c^  TO  r»o».  KxowuDor  o„  „,„„. 


•howing  notice  of  «  .|.„„,„,i„„  oTp^'lrZ!'         "'  """""^  "^""""e  f"r 
w.th    u  member,  after  Ji-lut  J  „rS  J^t  T'"'' ."'"  '''"'  '"'-  «'-« 
5  243)  namely  (|)  ex,^„„  j„  oUorValio,   !  .  ■'^  "'"-'••^>-  ""'"J  ("«'' 

would  be  hkdy  to  have  ««..„  ,t  ^^""J'  ''  '"'*''','"""•  *h«~  the  pirsou 
•t:'  ""^^''^'^    <•)  i'«re  the  only  e'Eir'"''"''"'''''''''  ""«'  <3)  ^'J.J 
the  ne«^,j„„H.r  containing  the  notice  Z-ll^""""""  "^"«  »«  »>•  whether 
to  or  taken  by  the  person'  to  be  n     fi  a    .^  fff"  '«  •'-  been  .ub.crS 
one  of  adm«.,ibility.  „„,|  i,  generally  ti'     ''"'"'""  "  '""''>'  """J^ 
not,ce  or  of  the  .ufflciency  oLZZ.ou^u,?  T  '''"'^'  "'  con.tructiv^ 
exprc.„  communication  raise.  ,.„        ?      •  ,    "'"  '"*"•  »'  'he  cose.'    (■>)  u. 
-t.riety   of  di.soluti^r^V^to":^:^'^"^'"?- .  ^'^  ^^  -P"»''-  - 


"on  .JiMitUHj    to  .Low  th.,'""'"^  •""""■••"«- 
•nJ  no,  fro,„Th,  v.!mA  •*"'       •"  ""•  '""''" 


tli«  iwrty  wu  in  th«  huhiT ,      '."  ""'■«'  '  '«t 

•J»rtiji.ni«ut  In  tli™r  ■"•  '  •  •  l"''* 

.t.in...VT"  ?'•.'•  ""«'lie»<J,  I  C  *  P  <ir  /  •'  ""  *'"'out  proof  tl.ll  iT '-***.  "i"'  •''■"'■•il'la 

•piracy  tu  ilefrnuU  bv  B  .„  i  w "   .  '^•,''  f«'"i-     P«rty.    T|,.  «' V\    .    '  "  ""*  «»k<-"  in  liv  th. 


Stat,..  w.it:;jn:ia7"rv'u^'','''= '"». 

«»?yi  inforn..tion  o  thl  ',1  r  i^-  "02  <l«r. 
tliJHffi  were  not  th„  ^  ''•'ffii'liiHt  t  mt  tb« 
mittedl-  ISis?    P       >  P"'J"'«r  of  the  oBu^r  ,,l       i^ r"""  ""  I"' 

J.,  diss.;    "  Thev  .hni.i  1   I        ■  ™"'  '^"'«"ly.      836  riin»i,..f'      .'•  ""nn  »■   Baker    9ii 

1881,  in  People  rMi„ j".-""*!""^ '. ''"'  '» 

•i'fend/nt  to  kill  ..f.*"*  '•  '"""•"Ction,  give  ,  ,„ 
f-howhi,  be?i;"/'"  ""P'"."""  he,,  /a„.ittea 

■-!atf"g!i'';.^r!.'!^';'yoined.in 


"»'l  ••)  :  1816.  Je,  i  r  "  M^"""  ""i  '"  it  (o  b. 
(diMolution  of  i«rt  iUj  "''frr,'>  "*•  ^'S-  «0 
breu  •Jwti^dVtZZi      '';,'!  ""V"''  '•..d 

only.  .n.l  it  did  not  ail^r^'"."  f*'"""-'*  one. 

p.|*r  h*l  ever  /^^.jXu"' ■'''»-'"»''"■'''"«« 

itw..  ...v,._.  .~*^.\"^  y>'  !;'»"■  tiffi.,-tiiou,,h 

took    II  th. "  ' 


rmi«.™e„t  iu  th.  o^r''°„"^"''yi  ••.  ..i: 

Pl«ii.titr.    havini  r^id    .!,.«'   P"~'  "^  «•" 

for  notice,  ol' the   diMoI.Vl?      °i°  ""e   (?„«/<, 
but  not  for  notice,  u  V.    "  "^  P«rtn"»hi,», 

t^»"  of  their  III  K^ii  lityT^s^l ";;  'r''«' 

Home,  3  Bii,»  j  /„oti™  hv  .'  L    •    '.  "'"''*■>•  P. 


tatfo^of;  d'SiL^'"^'".  74  Ala.  8,  ,rep„. 
SomerviUe,  ,  7.'',ri.''fj««/'<'™t'ip,  ,dmitt«i ; 

^^^^uy  that  th.  pilii'trt„rArrJ 


fl 
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rency  oriuHolvency  i«  relevant  (on  tl.o  ..rir.ciplu  of  8  ^3  1/*.      1^  * 

IvSaWe  r"  Wh  ""^  "r  "^'•*'' ™"^-  ""'"J  -♦''.  §  246.  would  be  equajy 
avauabe.  (b)  ^Vhere  a  statute  forbids  the  knowing  sellinR  of  liquor  to. 
«  nor.  tho  a^.«.„„«  „f  the  vendee  would  be  admLilirf.  aff  S  th! 
•ellers  probable  knowledge  (ante,  §  i'i'2).  aneciing  tbe 

S  258.  (10)  F„ty  P,o-ouUa,"  or  ZtmUoc  without  Probable  C.«»  r„i 
Where  ui  an  act.on  for  ,.nlieiou.  proucution  or  falu  arnst.ZisZJ^l 
whether  the  prosecutor  had  reasonable  ground,  and  acted  in  gc^  fifth  tte 
bad  «;,«<««,«  of  the  now  plaintiff  is  a  circumstance  bearing  on  Uiil  tale  of 
mxnd.  and  «  admissible  •     There  is  no  reason  why  j^rtSrZ^Z  Ti^ 

C".ji?>.?",1i  '"T  ?"""  prinHple  :   U.  Cod«  1897. 
I  iU2  (illegal  li.,unr  tale*  ;  "  Keneral  r*i.iiti»l 
t|.m  of   the   ,.l»e.  kept."   .dmiSbl.  to  [iZ 
••  knowledge  of  the  oi„i.r"). 
oi  ;..'!j?', *""''"«?»••  Mo.t.vD.  20  How.  St.  Tr. 

•ctrr  d..|  he  l»ar>  or  how  di.l  he  l^h.Te  hiD.«lf 
•«  Ur  «.  you  hMd  til  opportunity  of  oburvinc  f  •'• 
A.  f.r  u  I  eouM  ob^irve,  he  Uh>v«l  very  well 
.nJh».l,yeryBoo.lch.r.cter.".  .  .  "While you 
knew  1  m,  I  „k  ymi,  what  wa,  hi.  behavior?" 
.  .  .  Healwiiy»lK.hH»edwith  vervareatdet'encv 
•nd  deoorum  ;  again  at  142) ;  17»»,  Ko-lriBUei 
r  TadnWr*  2  fcp.  721  ,b..l  ^u.ation  „.hC 
ng  rea.onable  cau»e  for   .u.piiion.  adn.itte.1) ; 

18tfO  Halifax  Banking  Co.  v.  Hniith,  29  N.  Br. 
i«2  («eneral  pnnciple  conrfled  j  but  two  iudeea 
d..«ent.ng  a.  to  it,  applicability);  1894,  oLn%r 
Lanalmn,  32  id.  82«(prineiple  ,ppli„l,;  ,855 
Martin  „.  Hanletty,  2f  Ala.  4S8  1873,  Olive; 
».  Pate,  43  Ind.  132,  138  ;  1811.  OreKorv  l 
Thoma.,  2  Bibb  288;    1849,    liacon  .Town"' 

6«4,  668,  35  N.  W.  389,  >tmbU ;  1896  Beck- 
man  f.  Souther,  68  N.  H.  381,  36  Atl.'  14  (a« 
bearing  on  the  plaiiitilTa  replication  of  exoew  of 
force ;  the  niatter  in  each  case  to  be  left  entirely 
to  the  trial  Court'ii  discretion).      Contrn,  but 


know  a  fact  of  which  no  one  cite  in  the  neiahbor. 
hood  ,e«m«J  to  be  Ignorant  ")  j  1838.  Cowen,  J., 
11.  Halliday  .,.  M,  l)„„Kall.  20  W.nd.  81.  89 
(    Where  a  partnenhip  hai  exinfed  in  fact,  b»t 

dr;itw?,h  """•;'•.,"'"'  •  "''"'  I'"""  ''»  vet 
dealt  with  one  of  the  |«rtner«.  and  hu.-,  th.  m 

•II.  inaKting  that  he  acte.1  on  the  creilit  of  the 

fornier  concern,  the  .meation  whether  a  jwrtner 

who  ha.  retired  .half  yet  bo  holden  o..  a  con- 

tnct  of  the  others  nmy  det*nd  on  hi.  having 

Iwen  known  a.  a  ,.,rtner,  for  the  .,„toriety  5 

.••'•'ri.T'  ''»'"•  ">ll''e>'ced  the  conduct  of  the 
piaiiititi    ). 

»  1837,  Wartl  v.  Henn'on.  6  Port.  382,  384 
(  no  man  u  preaumed  to  In,  .o  much  of  a  re- 
clHM  aa  not  to  know  what  U  eenerally  known 
•nd  talked  of  in  bU  neigl,borhoS  ").    ^ 

..„!  '*^*'  iV """■■  "■  ^""-  2'  ''i^k-  il5  (f»l»e  pre. 
ZT  '""«=""«  ''""'«y  I'.y  reprewnting  1  im- 
«lf  to  be  an  agent;  toJiow  that  he  had  before 
that  time  to  hi.  knowledge  \^.„  di.tniH.,e.l  from 
111.  agency,  evidence  wa.  received  that  he  was 

'IT  hTu'l/^o'f  "itl^L^.e')*:''  ■""  '""''"^"■'  ""•"«' 
o.  ','*"••'''""  "•  State.  25  Ala.  58.  57  ;  1866. 
SUnley  v.  State,  26  id.  26  (excluded  ;   but  thii 

1869   Sulling,  „.  State,  33  id.  425.  427  (iiidict 
ment  for  m>  I  »»     ,...,..  >.. 1 '  .      . 


-      ;  f    »"  -■  ".""'■.  «■>  lu.  ■i.ia.  427  (indict. 

mitteTa,  indicati"rd  ?ei  «,u7  k^^Xe"")  •      1"^^""^  ^""'x^"""',^-  ^""-  «  ^tark'.  69 

1876,  Smith  V.  State,  55  id.     2-    1879  T«?n m      T?,.~  i'"''  "•   »'»7»y-   Wood   Manit.   74.  88 

r.  Bute,  63  id.  151.  '  '       '"'"      V    7i' "°J^"°"  *'7  ">««''»'"«'«"•  ?«*<  r«m<« 

Th.  foUowingatatute  iUust^te.  another  ap-     ^-  l^^oZ^^ Z:^{^ ^^ 
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[Chap.  XI 


"■*•"»■•       l»^HAP.  Al 

person  ar^aLi  Jo  show  iap^^r  '^^°'  ""'^'"'^  by  a  deceased 
homicide..  (J)  In  ,he  same  w  y  'wTe„  "T V  "  f ''"'r^  '=''"««'>  ^''^ 
«#«.  or  resisting  an  arrest,  th.lmce^s  Zht  r°'"*="''°°  ^<"  «"««^«ny  «« 
reasonable  ground  for  sus^irn  cols  in^««„  .r**' """^ '"'^^'^^"'^"^^ 
rested  person,  and  also  prior  pa'r^uZ  1,T]'  *^« ,«/«''«'^« »  of  the  ar- 
be  receivable  as  uffecting  his  croun^,  o^    "*'    "^  «'""^"  misconduct,  should 

preceding  actions,  or  i7an  acTn  t  Lr'"""'  '  ^"^  ^' '°°' '°  "^  °^  ''^^ 
*^i»m.  communications  of  tS  J«on«  "^  T"^"^*  "  ""•'"  "»»«.  the 
good  f.th  Of  the  person  :^^^;Z:^'  ^  ''^  ^'^  ^"«^  «' 

-  S«  ^iiur.'  Kn?x7orror "  '■"^'  --  "•»-• — 

mny  crimes;  and  in  son.e  Jthese  the T  ",  T  '"'""'^  ^^redient  of 
W  debugs  With  the  same  S  t^sS^Ll^^^  TZt^ 


the  use  of  the  tatiuumu  .»  >i.        ■   .    •.      •     *"' 
/»»<,§  1416      '*"""*"!' »'  »•»•  oriytW  <ria/.  », 

con!  Jry":  17»9''"Ko,IrS,f"  *''%■"?"  !«''  '"  ">» 

Sp.?.f ai-^fr  IE? 

bealement    of   other    iiri.„I..   f  L '^ '""* 

»  t'wt/m,    but  <•  earlv   wn.nff  ■    isii"   i» 
Tnrlwrfleld.    I.    k  r  Jan  ,'"«,•    ^"84,    R.   p. 

filA  /i:\?i        T  ?■  "*»''?•  lOS  la.  162,  74  N  W 

.ll«wed,~w7,;that  he'offi''''*f'"'''  '"  ""'• 
on  whom  he  wa.  ioV„„  trial  ifl'J  '" '"  '^"'* 
him  on  .uapieion  ofTe  '^^iToaZ:^.  ""  ""'* 

a28 


•"irTs  Vr'"'^*''  J  '""i-cte'?).'''"'  "" 
fjy  /.■  I  •  ?»•'"««•''  »•  Mostyn,  20  How.  St  T, 
137  (lalae  iini.risoi.ment ;    defence    frarnf  .fc 

henM„„Tf":il^°.^^dmTtr'"„\"'''"'i'P'^"; 
the  alarm  but  «  fieu™  wLh  ,h    '""^■'""'  "' 

Cn.h  ojn  /  7?'  •  "'*^>  Bacon  t>.  Towiie  a 
t-ush.  240  (malicious  pronecution  •  th;Ji  ' 
»on'8  information  to  the  Si,  (.nJ  i  ^  P*""" 
1870  Friend  „.  Ham  11."  84  Md  2*98  aos'r  " 
formation  to  plaintiff  arfmifiT-'  '  -^  '"•■ 
■naliciou.  proS«?it'inV  18«J    Q  "  ""  '"'""  fo' 

ments"-    comru.™    u.  .•  ^  "P""    °*''  "'»te- 
cited  a^feT?^?  ,"ff°K»   .-.   Stone.  Mas.., 
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pie  of  the  fourth  mode  (noted  ante.  §  245).  one  experience  with  counterfeit 
money  or  with  stolen  goods  may  conceivably  result  in  revealing  the  counter- 
feit or  stolen  character  of  the  article,  so  that  a  knowledge  arises  which  is 
applicable  to  the  subsequent  dealing  now  charged  as  criminal  benauso  done 
with  knowledge.  It  is,  however,  so  difficult  to  distinguish  this  use  of  formiT 
dealings  to  show  Knowledge  from  the  use  of  former  dealings  to  show  Intent 
or  to  show  Design,  that  all  three  subjects  are  best  dealt  with  toother  (post 
§§  300-371).  "  ^^     ' 

§  260.  (12)  PoMeuor  of  a  Document  The  possession  of  a  document  is 
an  important  and  often  the  only  circumstance  to  show  that  its  possessor 
Las  by  reading  it  become  aware  of  its  contents;  the  inference  rests  on  the 
probable  operation  of  the  element  (1)  already  noted  (ante,  §  245): 

1581,  Campion;  Trial,  1  How.  St.  Tr.  1030,  1086;  Campion,  the  Jesuit,  being  chareed 
with  administenng  treasonable  oaths,  and  a  certain  papist  book  being  found  in  his  "biid 
get,'  Anderson,  Queen's  counse!,  asked  him:  "  To  what  end,  then,  should  you  carry  this 
l-.ok  about  you  if  you  were  not  purposed  to  do  as  it  prescribeth? "  Campion :  "Many 
ouiualties  and  events  may  happen  whereby  a  man  may  be  endangered,  ere  he  beware  by 
the  carrywg  of  a  thing  whereof  he  knoweth  not,  —  as,  either  the  malice  of  others  that 
privily  convey  it  amongst  his  other  provisions,  or  his  own  negligence  or  oversight  which 
marketh  not  attentively  what  he  took  with  him." 

1837,  Bonnquet,  J.,  in  WHgkt  v.  Talham,  7  A.  &  E.  313,  364,  876:  "  Knowledge  of 
letters  and  of  other  things  found  in  a  place  accessible  to  him  in  his  own  house  or 
apartments,  may  sometimes  be  presumed  ;  such  as  writings  connected  with  the  charge 
upon  a  charge  of  treason  ;  notes  or  other  documents  forged  or  partly  forged,  upon  a 
charge  of  forgery;  instrumenU  of  coining  or  house-breaking,  upon  charges  of  coining  or 

This  use  of  such  evidence  needs  however  to  be  distinguished  from  its  use 
for  other  purposes,  which  are  frequently  associated  in  the  same  litigation ;  for 
(a)  it  may  be  used  to  evidence  an  asunt  to  the  document's  contents  or  tin  ad- 
mission of  their  truth  (post,  §§  1073,  1074).  or  (b)  the  presence  of  the  docu- 
ment  on  a  person's  premises  or  among  his  effects  may  be  used  to  evidence  his 
possession  of  it  at  a  prior  time  {ante,  §  157),  and  thus  to  lead  to  one  of  the 

*  1817.  K.  V.  Watson.  2 Stark.  118 (placard) ; 
1822,  Scott  V.  Waithinan,  3  id.  1 70  ((loasf-Siiion 
by  Blieriffof  wriu  Rivinji  information);  18-13,  R. 
V.  ZulueU,  1  C.  ft  K.  815,  224  (here  not  traced 
in  fact  to  his  pojwession);  1851,  Holbrook  v. 
Jackson.  7  Cush.  136,  147, 153  (transfer  in  fraud 
of  creditors  j  books  of  the  vendor,  not  a  party, 
admitted  to  show  his  knovledKe  of  his  insolvency, 
irrespective  of  the  authorship  of  the  entries ; 
"every  merchant  must  be  presumed  to  know 
ami  in  fact  from  his  balance  sheet  and  books 
gnenilly  does  know  the  aute  of  his  concerns  "  ; 
for  the  question  whether  a  (lartner  or  share- 
holder may  be  charged  with  notice  of  the  bovkt 
of  the  firm  or  corporation,  see  pott,  %  1074); 
1901,  People  V.  HigKins,  127  Mich.  291,  88 
N.  W.  812  (possession  of  a  manuscript  story 
of  a  murder,  in  the  accused's  handwritinir. 
admitted).  ' 

Distinguish  the  question  whether  keeping  a 
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document  is  a  teaiver  of  the  right  to  dissent  or  re- 
snnd  ;  1898,  McMaster  v.  Ins.  Co.,  30  C.  C.  A. 
632,  87  Fe<l.  63,  171  U.  S.  687,  18  Sup.  944, 183 
U.  8.  25,  22  Sup.  10 ;  1902,  Bostwick  v.  Ins  Co., 
—  Wis.  _  ,  89  N.  W.  638,  92  N.  W.  246 ;  or 
is  an  admission  of  the  truth  of  its  contents  (post. 
i  1073).  ^'^     ' 

The  following  much-debated  ruling  rests  on 
the  present  principle,  together  with  that  of 
{  148,  ante,  and  the  opinions  are  instructive, 
and  are  quoted  ante,  $  228,  in  considerini;  evi- 
dence of  insanity:  1837,  Wright  v.  Tatham, 
7  A.  ft  E.  313,  326,  384,  389,  376,  390,  407  ; 
8.  c,  6  CI.  ft  F.  670,  694,  703,  710,  716,  723, 
736,  741,  767,  774  (a  letter  found  in  M.'s  book- 
Cftse-cupboard,  opened  :  if  M.  had  been  a  person 
of  sound  mind,  the  inference  would  be  that  he 
had  opened,  read,  and  defnsited  it;  but  as  his 
sanity  was  the  main  issue,  the  inference  was  not 
allowed  by  a  m^ority  of  the  judges). 


I  SCO 


EVIDEXCE  TO  PROVE  KNOWLEDGE  OR  BELIEF. 


some  quality  m;terial  to  the  is  ue^^T^^L"  ^*"""  '"'  ''I'-'S  ""y  -idence 

or  «,»/«  is  always  roc.-ivable  to^how^r  h  i  u  ^T f"»''=«^'°n  to  «  A««i„«rf 
where  they  are  livi...  apart  o^^^^^^^  knowledge  by  the  other(except 

not  certain  that  the'nc  W  te  1  t^e  „°M  °"  ^"f  .^r?'  '^*'""^^'  ^'"^'^  '^^« 
upon  soxne  subjects  than  u  oL  ot  1,  n£eT,  .'  ""  ^"''^'"''^  ''  '^'^ 
~  which  is  all  that  can  be  W-  d  o  ^^^^^  f""^  ''ff''''' 
general  discussion  in  a  conimunitv  or  i  ^IrtnTT  \  ^^  Reputatwn,  or 
of  ways  as  showing  the  prr"  l/tv  .7l  >  ""^u^"  "'''^"' '"  '^  ™"«ty 

the  community  or  ^  loSild^S  ^  ^°"^"^«'  °'  ''^"'^^  ^^'  '^  "'«°>'-'  «^ 

2     Conduct.  „  iMdenc.  of  Knowl.dg.,  k,U.,  or  Con«,lou.u.... 

that  a  seco?dThtf^r  oT^vL'ent  f''"*'''^^^^         ''"^  <-'^'  §  ^44) 
termed  Knowledi  Bel  efor  ct,.!        ^'"''"^  '''"'  "'""*"'  «^*^^  ^^'"'^h  i 
son  to  Whom  the  ^f^l^:;^^^^^^^^^ 

♦«    «•    .    ..''" '"®  P'^'-''^«'ling  sort  (wfc  SS 'Mil  9fii\  *,^^ 

to  effect,  t.  e.  from  outwar.1  «vonto  »  "      .^       '  ^^  -*^'  '^°^)'  from  cause 

T  "  '"'"'"«  """*«'  «t"^^«-    The  basis  of 


*  18(4.  J,i,,,,e8  P.  Sax,  39  In.  370  (n  minor'. 

1888  Hennann  p.  State,  73  Wi,.  248.  41  Nw" 
171  ,i».rsonal  uppeamn™  of  a  fiiil  admittL'.l  t^ 
B.o>v  whether  thi  .lefe„.la„t  knfw  tireSK,'° 
o  m  ni'  "J"  "  I.'™'™""''-  for  k«pins  a  h"n^ 

»«  «o/'  ?"-^'"'"  "•  Lilians,  2  B.  &  A.l  845 
855  858  (a  letter  to  a  justice  of  the  peuee   nf.r 

I*!).  1858.  Tobin  ».  Sha«,45Me.  347  (the  is.,., 

ot  S  1198,   ;W,   her  sister  was  allowe,^  to  tell 

Tn  hen""  "''",''"''■''  """  l''''"'tiff''t''-"t.lertroy. 
in«  them,  m  as  o  nesutive  the  charge  of  fm,  ,lf,. 
e,  t .  estr,„a.o„);  I857,  ,.„„,.  ,..  c^,es.  9  G™y 
121  (eha-,;..    that    the    .lefen.lant  s.ibst  ti.te.l  a 

itint'  ,^'",,»ff"*'  »•'.-•'•,  ^;  -ppo-Vhrwa: 

•igiunjf .  the  ililf  .enc,"  in  the  deeds  b..ii,a shown 
a  pnor  conversation  of  the  defendant  witha  tl  „i 

mrpr^""'«'<'- -'»' -  chargtaTit 

•  The  preceilents  tend  to  be  too  strict  -1849 
OJen  „.  ^tublletield,  4  Ala.  41  (Cullier.' 0  ^  : 
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fV,!'iI'^r°?™"'  '^""""'  *■>«'  the  wife  informs 
dallJi?r>l  °','^;:^n;"'in«  «he  may  hea  "  es™! 
cially  il  It  be  not  likely  to  ntereBt  or  affec't  him 
".  8.n„e  way.     Now  it  does  not  apZr tn  ^  ^™ 

by  the  ph,  utilf  toa  third  party  was  chaigcd]  that 
the  defendant  had  or  was  abont  to  ac<,n,>  an  "l 
te^st  .n  the  slaves  at  the  time  the  wife  heart 
the  deed  from  the  plaintiff  spoken  of  so  tliat  it 
cannot  be  reasonably  inten.led  that  she^neald 

*  h.  364,  36b  (slander  byaw  fe;  communication 
ors„sp,e,ons  facts,  tending  to  negatw"  mali  "e 
J^i^.ted)'.""^'"*  °'  thedere„d.nt,*heldpro;;;,r; 

rt/i*'^\F""i"".''  """"fJ.  42 Conn.  294.  310 
(to  show  the  diminished  value  of  a  fiightim-d 
ho>-se  cvulence  was  admitted  as  to  the  extent  of 
<«al  know  e.l«e  of  the  horse  haviuR  run  awav 

fl  O;*40?"4S«','*a>=n'*«'-  '^'"^'""-  "  Const^ble^ 
.  nlawfnnv'  tu-  '**  ^'"'-  '.^  (statutory  action  fo^ 
unlawfully  ge  ding  an  aninm  know  n»  it  to  be 
kept  for  covering,  reputation,  «■„,«.,  1,id  ad! 
missihle  :  but  here  the  imiefinite  lac  tha  the 
an.n  al  was  "gcnernlly  known  "  to  1«  so  kei  1 
V^'ti''  '""''tti^i'-'"*;  1«88,  State  «.  FUnt  60 
crme  ina  .ni  "'.'  "  ■'"■   '?»  (notoriety  of  a 

si  ow  klt-U     "I'-'  "  ''7'"'"  '""-^.  »J'°i"ed  to 
SHOW  knowledge  by  one  there). 


ii  .-44-293]  CONDUCT.  AS  EVIDENCE  OF  CONSClU  r^SNESS.  ,  266 
!.a!J~""  T.'"'  """^  "f  ^^^^^^^re.  is  our  experience  of  the  operation  of  human 
eviatntial  fact  should  be  received  whenever  the /«.<«,»  «ro4«i»  i  at  least 
^oblVoTe"'^  "  ^  ''''"'''  '''''-''''■  ^'^-^^  -^  ^'^  -olusivr t,:  nZl 

cat  on,  are  there  any  controverted  points;  the Sa^ o^^ 'X^ 
questions  as  to  the  inference  from  Innocent  Conduct  ( mst  S  2Q-^r«n!i  T 
ference  from  Non-Production  of  Testimony  (^rt^  285  "^ll      tS    n      ,•"' 
problem  of  this  subject  lies  rather  in  the  f L^t h  i  ^^  Ict'admisSeC  'I 

sertion  and  therefore  as  obnoxious  to  the  Hearsay  .-ule,  which  excludes  tha 
use  of  testimonial  assertions  made  out  of  court  For  exam^on  an  fssue  of 
legitimacy,  the  parents'  conduct,  in  treaUng  the  child  as  '  .gitim  e  Ts  a 
crcumstance  from  which  may  easily  be  inferred  their  belief  h'sbtU 
since  marriage  and  from  that  belief  may  be  inferred  the  ultimat^  fact  yet 
this  conduct  of  theirs  is  also,  in  another  view,  equivalent  to  a  deck  ai'on  of 
h«  legitimacy  and  thus  a  hearsay  statement,  not  to  be  received  except  as  a" 

Sa  sTru?  n  rT'^  U  ^"'  "  r"''  ^"'"^  «P^^"«°  exception  t^t" 
Hearsay  ruk.  It  is  this  double  aspect  of  the  conduct^vidence  that  presents 
^e  chief  difficulty  of  principle.  Again,  when  a  person's  utterances  are  offered 
as  indicating  his  knowledge  of  a  fact  mentioned  by  him  the  utterance  ,n«v 
circumstantially  reveal  the/,a.„«  proi>arulum,  his  Lowk  g  ^ylTtre  „Z 
ance  cannot  be  used  as  an  assertion,  to  evidence  the  truth  of  theLt  asserted 
because  the  Hearsay  rule  forbids;  and  thus  it  is  necessary  con stanfto 
uuern'r  ""  '•"  circums^^ntial  and  the  testimonial  use  of  Lh 

The  specific  uses  of  conduct-evidence  may  now  be  noticed  in  detail  keetv 
ing  in  mmd  that  the  circumstantial  use  of  such  evidence  plents  litUe  St 
ficulty  on  principles  of  relevancy,  and  that  it  is  the  testimonial  u.se  wWch  k 
obnoxious  to  Hearsay  rule  and  thus  creates  a  special  complication.. 

§266      Conduct  .nd  XTttraaoe..  „  Brtdenoe  of  Knowledge  or  BeUef,  „  « 

ZToTt^r:  I  '"'^  word-utterances  may  betray  the  knowledge  ^r  be- 

^il  c„n  r  °"uT^""- "'  '^  ^''  "'  ^''^  '^'''^'  "''^  °^  ""erance  is  ofa  tent 
which  cannot  wel  be  supposed  to  have  been  willed  without  the  inner  exist^ 
ence  of  that  knowledge  or  belief.  For  example.  A's  act  of  boarding  a  railroad 
tmn  IS  some  evidence  of  his  belief  as  to  the  destination  of  the  trl ;  Fs  act 

0  taking  a  purse,  found  by  him  in  the  street,  to  the  house  of  X.  is  sme  evt 
dence  that  he  knows  or  believes  X  to  be  the  loser  of  the  purse.  So  aTso  for 
the  verbal  >  utterance ;  A's  mention  of  Charles  the  Great  or  Roentgeutys  or 

.na\e:uit?aSrce'rt"Lf"r2f "'I"'     ri"''""  «■'"<='•  »«r--d  in  woMs",  it  i, 

1  479.  '  '  *  ^^'  P^'     ""'  synonymous  with  "oral,"  which  U  the  term 

»  "  Verb.1 "  i,  he,*  u«d  in  it.  proper  .ense         "°'"™'  ""■"  "  '"***"•" 
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I  266  EVIDEyCE  TO  PROVE  KNOWLEDGE  OB  BELIEF.  [C„,.  XI 
th.  Klondik.  i,  mms  evidenc  lh,t  ho  kn«w.  „  i,  ,„„  „,  „,,  „|,^„„  „, 
«t«„„o».,...v,a.„™„,  k„„„w,,„  „,  MM.  the™  en  to  .o  l"„?tj 

«d^.uch  iudici^  r.,,,^  „  h.v,  be..  ^"1:; 'IS:':, '.t  ^^^S-' 

pie  have  bfen  dec^ived?^  ^    Now  D,   M.  t    °*  "i°  '^  ?"'?  '"  ^''''«'«'«  '»""  t^e  peo- 
people  did  beli...e  him  L  be  'J^M^'^         "  "'t"'*  "  "*"''  "'"^'""'y  <»*«»  ""d  tl«^ 

The  importKu.  thing  is  that,  so  far  as  the  evidential  fact  consists  in  an  ut- 
dencr  aldTht'  Tl  ""^^^''^  'V''  ''''''''  ^^^^^'  ^  '^-^^^^^^l 


n.,1  I  n?'  J^'i*'"''  4™"""'  Trial,  Eng.  (one 
Darnel  Clark  having  been  missing  for  tlnrteen 
year,  a  human  skeleton  was  discovered  anj  sua- 
peut«l  to  be  his ;  at  an  inquest,  Aram  and 
houseman,  with  whom  Clark  had  b^en  see™  f  "«t 
betore  Lis  disappearance,  were  sumnione.! :  and 
Houseman,  when  shown  the  bones,  said-  "This 
u  no  more  Daniel  Clark's  bone  than  it  is  mine  •' • 
whence  It  was  inferred  that  he  knew  something 
of  thew)ii>n>n>w>ii».»rr'l..i.  .  .-]  L         .     ■""^'-""'8 


of  thewhereabouUofClark  ;  and  he  sTib^-quentlf      ''r'Tr' •*7''>''f 'Tt'°""'"»''''8>'"»wi* 
co„r,.,s.,^p<.i„u,         .Clark's skefeSrei^      ^LL'T/i.'lf ''''1'!"' '.\'':«J>'t'?"' ""J" the 


„      r        I .     : •  v^»«if*  ,  null  lie  suusenueiitl 

ti.cly  d  ir.reut  place);  1879,   State  v.  Allen,  47 
bi  J2  (language  by  the  accused  implying 

kn,„v,e,l,v)  :  189o.leslieu.  Sute,  35  Flal  1827 
1/  S,,.  5aS  (an  offer  to  return  stolen  pio|»rty,  ai 
«i"«i,.K  knowledge  that  it  was  sto  en    ;  1850 
Com   „.  Wel«ter.  Mass..   Bemis'  Kep.  178  (  he 
delen.aut  had   asked  whether  they  had  fuui^l 
the  wOinle  of  Dr.  Parkman's  bo,iy  ;  in.iicatZa 
knowi„|ge  that  it  had  been  cut  np      189«   Carv 
».  t'rowe,  165  .Mass.  139,  42  N.  E^5«3  ri«»ghte7 
sho«.,„^  kn,.wle.l«e  of  the  pla,-e  of  an  s,^„7'. 
1903,   Hayes  i..   Hitts-Kimball  Co..     _  i,)    _' ' 
67  X.   h.  248  (whether  dece«se,l  was  mniciou; 
belore  death  ;    his  ntteranoe,  admitte,]) ;  S 
State  r.  Howard,  82  N.  0.  627  (munlVr    Is,, 
guage  showing  that  the  defendant    kuew  t  ^ 


deceased  had  money  in  hit  house):  1853 
Moore  v.  State,  2  Oh' St.  500,  506  (afcw  day. 
after  a  murder  by  strangling,  the  defendant  » 
marked  that  he  could  kill  f'man  by  .?n.ngu"«; 

ing  that  the  accused's  mind  was  running  on  the 

auYaect,  as  the  guilty  pereon's  would  bL)V"899 

Slavens  „.  R.  c„.,  sg  o.  f.  A.  151,  97  kd   056 

(uijure.1  penjon  9  declarations  showing  knowledge 

of  dancer,  adm  ttA    ■  ».„~.  j„..:i!..  i  ..*  .     .,  ""s" 
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ffwfcE  notion,  post,  {  1745);    1896,    Forbe^T 
Moi«,  69  Vt.  220,  37  Atl.  295  (to    how  that  i 

hluZ^  -V"  "*?■•""»?  ^noo  that  date  was 
?S  Vfa'  ^^l:  a^gS-agf  re 
WK  a  knowledge  of  the  circumstances  of  the 
murder,  admitted).  The  following  ease  resta  on 
peculiar  facts  :  1886,  R.  „.  Ounnell,  16  Cox  Cr 
i„f '"",'?",'  »J*t»te  exempting  a  bankrupt  who 
hrst  disclosed"  his  malfeasance  under  exami- 
km^ll.i""'*,'".^""'"''"  °f  M.  indicating  his 
T  ?,  i*"  J*^  '^*  malfeasance  were  excluSed). 
B"f^?"  "'^."tterances  may  also  be  offered  as 
admi«mns,  when  the  person  is  an  adverse  partv 
1086"      '  "        "'"'  '^'  «  "^«'  "81, 1088,' 


if  244-293] 


CONDUCT,   IX  GENERAL 
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1810,  DuBoit  V.  iJerrw/orrf,  2  Camp.  1511;  libel:  "Lord  EUenborough  held  .  .  .  that 
thedetlawtlons  of  the  te.t^itora  while  they  looke<l  at  the  picture  in  the  exhibition-room 
were  evidence  to  show  that  the  figures  jKjrtrayed  were  meaot  [rather,  were  understood! 
to  represent  the  defendant's  sister  and  brother-in  law." 

1800,  Knmelton,  J.,  in  Chaie  v.  Lmcell,  131  MasH.  4J2,  24  N.  E.  212  (notice  of  the  rot- 
tenness  of  •  tree_8  roota  was  in  issue,  and  to  show  Itnowledge  by  the  city  the  evidence 
mentioned  wm  offered) :  "The  acts  of  persons  in  loolcing  at  the  roots  were  an  important 
part  of  the  evidence.  From  this  it  might  be  inferred  that  they  noticed  the  decayed  con- 
dition of  the  roots,  .  .  .  The  remarlcim*le  at  the  time  rendered  it  certain  that  the  view 
of  the  roots  gave  notice  of  the  defect  to  tliose  who  then  saw  them." 

1802,  FieU,  C.  J.,  Com.  v.  rrefithen,  157  Mass.  188,  31  N.  K.  901 ;  "Suppose  that  it 
had  been  denied  at  the  trial  that  the  deceased  Itnew  that  she  was  pregnant,  testimony 
tnat  she  bad  said  that  she  was  pregnant  would  be  some  evidence  that  she  knew  it.  fthouBh 
not  that  she  was  so.]  " »  -»  l        « 

It  is  to  be  noted  that  there  is  a  specific  ffearsa;/  exception  for  assertions  as 
to  declarant's  mental  condition;  and  thus  an  utterance  of  that  particular  sort 
—e.  g.  ••  I  know  where  the  money  is,"  as  distin-ruished  from  "  The  money  is  hid 
in  my  house"  — is  receivable  equally  by  either  of  the  two  avenues,  as  cir- 
cumstantial evidence  and  as  n  testimonial  assertion ;  so  that  Courts  seldom 
discriminate  carefully ;  tlie  use  of  such  utterances  under  the  Hearsay  excep- 
tion  18  considered  post,  §§  1714, 1731.  This  exception  includes  also  assertions 
of  an  internal  state  of  physical  suffering,  existing  at  the  time  of  the  assertion, 
but  not  of  a  past  condition  (post,  1718). 

.  Nevertheless,  this  Hearsay  exception,  being  subject  to  certain  limitations, 
wi  1  often  not  suffice  for  the  purpose  in  hand,  and  the  present,  or  circumstan- 
tial,  use  of  such  utterances  may  become  the  only  available  one.  For  example, 
in  actions  on  li/e-ituiurance  policies,  where  the  deceased's  misrepresentations' 
as  to  his  health  are  in  issue,  his  statements  as  to  a  prior  illness  would  be  in- 
admissible  under  the  Hearsay  exception  to  prove  that  illness,  and  mi"ht  also 
not  be  receivable  as  a  party's  admissions  (under  §  1081, post);  and  ye't,  if  the 
fact  of  the  illness  were  otherwise  evidenced,  the  deceased's  statement  might 
be  receivable  as  circumstantial  evidence  of  his  knowledge  of  it* 


•  Other  i  lustrations  are  found  in  the  preced- 
ing note. 

*  1901,  Towns  V.  Towne,  191  111.  178,  61 
N.  E.  426  (insured's  comluct  and  decliimtions 
admitted,  on  the  issue  of  his  Icnowleilge  of  the 
contents  of  a  certificate  held  by  him) ;  1875 
Swift  r.  Ins.  Co.,  63  N.  Y.  187  (tlie  issue  being 
whether  a  kUtement  by  the  insured  tlmt  he  had 
not  had  scrofula  was  knowingly  false,  the  in- 
sured's statements,  made  within  a  year  previous, 
to  persons  who  saw  him  walk  lame  and  saw  a  sore 
in  his  side,  as  to  the  cause  of  the  ailment,  were 
admitted,  as  tending  "to  prove  with  more  or 
less  certainty,  as  the  cause  and  character  of  the 
ailment  are  more  or  less  in  the  conmion  and  un- 
skilled knowledge  of  men,  that  the  cause  and 
chararter  of  it  are  known  to  him  "  ;  the  ojiinion 
somewhat  obscurely  justifies  the  nse  of  these 
statements  also  as  admissions ;  it  also  requires 
that  the  statements  he  not  too  remote);  1876, 
Ellington  p.  Ins.  Co.,  67  id.  193  (similar) ;  1877, 


Pilleber  v.  Ins.  Co.,  69  id.  256,  260  (similar) ; 
1896,  .Mutual  L.  1.  Co.  p.  Seeley,  19  C.  C.  A 
331,  7-i  Fed.  980  (affidavits  of  third  persons,  the 
contents  not  being  known  to  insured,  excluded  ; 
Swift  V.  Ins.  Co.  cited) ;  1899,  McOowan  r.  Su- 
preme Court,  104  Wis.  173,  80  N.  W.  603  (in- 
sured's statements  of  a  condition  of  disease  too 
remote  in  time  to  be  material,  not  received  as 
adroissions  ;  but,  after  other  evidence  of  his  condi- 
tion at  the  time  of  application,  held  admissible  to 
eriilence  his knowledgeof  that  condition) ;  1902, 
Rawson  p.  Ins.  Co.,  116  id.  641,  92  N.  W.  378 
(insured's  statements  in  1895,  admitted  to  show 
his  knowledge  of  a  disease,  regardless  of  their  re- 
moteness from  the  issuance  of  a  policy  in  1896, 
where  the  alleged  false  representation  was  that 
he  had  never  had  the  di.sease).  If  the  insured's 
knowledge  is  immaterial  under  the  issues,  then 
his  statements  are  not  receivable:  1880,  Union 
Cent.  L.  I.  Co.  v.  Cheever,  86  Oh.  St  201. 
208. 
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edge  or  belief -i...  the  mental  condul  ^^^ '""K"'"*  »«=ti°'«.  the  knowl- 

of  hi,  illne...or  whether  fCubri:ret!k7to  tr" '"  '""""'  '°^" 
tory  meaning.    There  is  however  a  ]""?'      ^'"''*  ""  "  •="'^''"  •^«f«™«- 

knowledge  or%onsciousne,s  (Xte^e  Xtr^h^   '""  "'"'  *''''  »"''«'  ™ 
for  the  mental  condition)  is  of  mS IJ  n^?.      ^5     "PPropriate  ..sage  of  term. 

.tep  of  inference  to  aol  othSTtwLrt" '"'{'" ,'°™'"«  "  "--' 
proof.    It  ha.  already  been  uZdtJetl-o:^^  "'"''  °^^'''  "' 

be  evidenced,  retrospectively  b?  thlTrti  V?  u   "'  "°  ""'  °'  «^«°*  '"V 
these  evidential  tracVs  may  be  not  „"T   I    ^^'*•  "**  *''''*'  >"  ^^eor/ 
mental  or  psychical,  '  eU.eevlno?^^^"'"^  "^  °''«''''«'  ^ut  also 
or  belief  of%ome  p  r  on  ^  to  the  har,r      ""1^'  ^°  ''''  consciousness 
or  act.  which  has  feft  its  fmpls  1'    C'  But  S/I^'LFT  ^^^^^ 
sciousness  can  itself  be  evidenced  onlv  hi  •,'•    ""*' "°°«  •>"  belief  or  con- 
would  always  be  two  steps  of     fere„ee  illv'^d?'"^  or  utterances,  there 
eciousness.  -  first,  the  conduct  or  utter„Z  .       • ,"  "''"«  ^^""^  ^^'^  •"  <^^- 
the  belief  to  evidence  the  ac    or  eventL,?"  Tt""  '^'  ^^"«''  «°«i  ""t, 
inferences  is  of  the  class  here  conclnea    aTn    1  "^  ?'  ^°"°^'  °'  '""^'^ 
that  we  are  able  to  take  up  the  quesJon  ^h.^J      "  "*  ^^"  P°'°*'  ^^^'^'^^e. 
of  inference  is  allowable.  ^  '*^''' "  *  ^^°^«'  t''"  double  step 

What,  then,  are  the  objections  to  it  ?  Pio;-i  *v  .  •  . 
equivalent  to  the  inference  f  om  tes  Lnkl  1  ^^  '*  '*."  P"''*'''^"^  °^t«° 
should  be  violating  the  HeaLay  ruleTv  "^  *'""''  ""'^  *'^''*  '''«'«^°'«  ^e 
as  evidence  of  the  fact  afseS"^  For  exa"?^^  ""  extra-judicial  assertion 
of  a  lost  will,  suppose  the  Zt'toZS  ftl"""  V  "'""  °^  *•>«  ""tence 
bed  told  his  daughTer- My  tin  .^in  tf  ^'  ^  ''^"^"^^'^  '^^  ^^^  d««th 
legitimacy,  suppofe  the'  facTtot  offe  ed  thatTe  S"*/  7'  °°  "°  "«"«  °' 
child  as  their  own.    In  these  inlZll  P*^°''  "^"'"J''  t«ated  the 

cea.sed's  utterance  indicates"  "^^^^^^^^^^^^  ^^.  "^^  that  the  de- 

and  that  his  belief  in  turn  indTcS  thl'^S^,    ,  *f '*  -.  ^^'  ^'"'«  "'"ten^^e. 
the  parents'  conduct  leads  to  the  tf!  \^^  *''!  '''"'*  existence;  or  that 

have  been  bom  to  them  after  .i/rWn?  ?"*  '^'^  ^'^''^'^  ^^^  ehild  to 
ofsuch  birth.    Suchadoubecr-m^^^^^^ 

possible  and  proper.  But,  after  aTus  not  tL'  "  '"  "^  ^'^""'^^ 
to  accepting  the  deceased'  dec[arati"n  and  th?''°"'''  ^'"'"'""^  ^1"'^^'^"* 
assertive  and  testimonial  fashion  1?*^^!  ^^"^T  *=°°''"^*  >^  *  P^ely 
about  the  will  and  the  hiS  precil L  if  th^  '°°  '"'f  ^  ''"'  ^^"^'-^ 
were  asked  for  their  testimon ia'llSon^  to ^h!t 7^.  S''.'*?'  *°*^  "^'*'' 
dence  were  allowed  to  comn  in  7,  ^*  ^^^°' '    ^""^  «  such  evi- 

hear^ay  statement  tbr3t  in  urthT"'"S""?  °°*  ""^ -«*  ^-^^ 
double  inference,  namely  by  transE.  /•  ^  ''*  ^^  ''""^"'"g  '^  into  k 

N,into  an  inference  from  his  uttla-^  ^'  saw  M  strike 

t^efact  asserted,    Short  o^::^rpLriSS::^3it^^^^^ 
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i'orfc,  B.,  in  the  same  case  (in  the  lower  Court)  7  A  &  E  an  ma  .  <•  p 
if  a  wager  to  a  large  amount  had  been  ma.le  a,  to  the  t.tur'w.-         J    1      ""  """"PH 

after  examining  every  part  of  the  rewel,  embarked  i»  it  S Li,  ^1^    Al^r''**' 
when  deliberately  considered,  are.  with  reference  tn  0^«  ™.»     •     •       '^'"''y-.    ^^  ^^^, 

.  third  person  on  the  matter  in  tu^, "t:!*:    fb" i7a &  iher,!" irr  1 
or  opuuon  not  on  oath  [in  court]  would  be  of  itself  inaJimisaibr-  ""'°"'°* 

What  exit  did  the  common  law  take  from  this  dilemma  ?    It  followed  that 
instmct  of  compromise  which  has  aflfected  so  many  British   nst  utions   ! 
conceded  something  to  both  principles.     In  a  few  specific  intences  m^^^^^^^^^^ 
of  traditional  inheritance,  it  yielded  fully  to  the  theo^  of  circumstentrS 

^Z!L     V"^'  ^'°"P  °^  °'^"  '°^^^°^"'  ^'  y'^W^d  in  fact,  but  only  be- 
cause  the  evidence  was  commonly  there  also  admissible  for  other  reasons^and 
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fu  «L^n""'«n'r?'^'^?^  °'  "°  co„i«qu.nce  which  theory  wa.  relied  on  for 
lU  reception;  and  in  all  remnining  instances  it  denied  the  propriety  of  the 
«rcu„„tantial  inference  and  insisted  on  the  application  of  th^SSayrSe 
to  conduct  which  wa.  equivalent  to  an  extra-judicial  assertion.  S^thre! 
classes  of  cases  may  now  be  briefly  noticed  in  advance. 

cal  firr«"!i'7''T  "Y  ^^''l^  ''*''''"°'  ^"'^'  "P  ^  '^P'r'onal  dud,  of  radi- 
natur^f  Si      /       P»y<=hologic  significance,  and  thus  the  circumstantii 
nature  of  the  inference  strongly  dominates  the  testimonial  aspect,  a  few 
m^'"  °4*=7»*«  "cognized  in  which  the  former  U  conceded  to  be  leS 
mate.    The  distinction  thus  reached  is  a  fairly  practical  one.    For  example 
a  cnminal  act  leaves  usually  on  the  mind  a  deep  trace,  in  the  shlw  of .' 
consciousness  of  guilt,  and  from  this  consciousness^f  gui  t^e  may  aSue  t! 
hi  It      '^  '''/  '^,  ''^  '''"''  °'  '^«  '^^-    The  relianceTno?npon 
analogous  to  the  forces  of  external  nature.    As  an  axe  leaves  its  mark   " 
m  the  speechless  tree,  so  an  evil  deed  leaves  its  mark  in  the  e^l  d^rS 
consciousness.    But  as  soon  as  that  typo  of  consciousness  is  left  a"kle  an" 
we  turn  to  a  consciousness  based  upon  any.other  past  experience  "  7uSn 
the  impressions  from  hearing  or  seeing  another's  deed  or  an  outwTrd  eve^H; 
general,  we  are  dealing  with  that  commonplace  sort  of  mental  trace  or    m- 
cTZt'^'  "'f"'  T""  "'  ''''"""^  ««««'"-»  ^°^  testimony.  Sd  the    " 

use  On  slT  k"  ""iT""  "^T^^  ^"'^  """""'^'^  "P  ^  '^«  t^'timonll 
use.  On  some  such  real  basis  of  distinction  as  this,  then,  we  find  that  tlie 
circumsUntml  use  of  conduct  and  belief  is  plainly  allowed  by  tL  law  to  be 
resorted  to  m  a  few  classes  of  cases  covering  some  sort  of  p^r^onal  deed  o? 

1^  «  2  /  '>^.n  ^"r''"'"'^^'."^  «""^«  -idenced  by  flight  or  the  like 
trcase  !!2'  ^'  thw  's  ordinarily  ofl-ered  against  the  defendant  in 
.„L?K  .  ?•  ,'  ""«''*  ^  ^'^'^ov.ux^  for  under  the  second  class  (J 
x^ra),  but  It  IS  also  receivable  of  a  third  person,  to  show  him  to  ^  the 
guilty  one  and  thus  to  exonerate  the  defendant  {ante,  §  142),  and  m  us  J 
therefore  be  reckoned  under  the  present  headji  (2)  a  Belief  in  a  MarZt 

as  husband  and  wife  (^a.<.  §268);  this  has  been  from  time  immemorial 
«.jived  whether  or  not  the  persons  are  parties  or  privies  toThe  sdt 
and  IS  a  plain  use  of  the  double  circumstantial  inference;  (3)  a  B^Uef 
in  Legitimacy  as  evidenced  by  the  treatment  of  a  child  by  its  al Wed 
pai^nts  0«„^.§269);  this,  again,  is  a  tradition  of  long  sLd^ng  and  can 
be  justified  only  on  circumstantial  grounds;  (4)  a  Belief' in  PersonarName 
FamUy  History,  and  the  like,  as  evidenced  by  conduct  and  language  and  i 
tending  to  prove  identity  with  a  person  in  issue  {^t,  %  270) ;  this  i;  «cc^ 
nized  m  a  few  instances  only,  but  seems  nevertheCs  orthodii;  (5)  a  JeS 
m  a  Testamentary  Act,  as  evidenced  by  the  alleged  testator's  conducrand 

.pplilbi'e  tol^h  cZucr'''  '"'  *""  *'■•  """  '■"  Confe«ion,  (part.  |  821)  .r,  tr«Ud  «  not 
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(*)  In  the  second  class  of  caw.,  i.  tr,  k    •    i  7  °*"*"- 
which  is  received  only  Xnl  eZa  es  1      "'"'"''''^  ''"''  '""■*  ^'  «°°«J«''t 
«*«,  and  can  therefore  bo  ealllT W 'fi!^  ^  *  ^f'*  '"  '*'  ^'""«  «'  •  ^"'•'- 
s^lf-con^raaicti^.    Su^hcond^eUo  rallied"  Ih^^^^^^  'V"""^"  "''  " 
sion  of  evidence,  the  failure  to  produce  Sunt  t„"r*'°''  7  "'^^"''^ 

the  accS  Ty  be  J«ated  as  1 T""''  T.'-^  «""'^  ''°"''"'=*  "^^  '»»«  P"t  of 
would  fall  under  thetsf  el  s  (iTX'  1  °"°  1"'""^  '^"''' "^  »»>"• 
treated,  by  receiving  it  a  so  when  ^  5^/     '""'"^'^J  »"<'  **  "  in  fact  so 

and  by' Jt  apply/n^^'J  u'r  r^LZl  LC"Btrc;iV'^  "=^"^1 
for  witnesses,  the  belief  or  consciousness  relate.  h»nV  I  "^  '*"""'  "^ 
event  not  a  personal  deed.  _  m    or  e.lLu       *k       ""^"^  *°  '°'"«  «=*  " 

obviated  by  receiving  it  only  when  it  i,  n«^!7^    ,         Hearsay  rule,  u 
admission,  or  an  "admission  by  conduct"     M«,l  .         Ii  *P°''®°.°^  ««  an 

*  Another  class  of  canes,  not  tironerW  h»lnn™      .1.1 
ing  here  consist,  of  thosc'in  « h'ich'^fl^^„a"?;     «  isSTr"""  "'  »  P'"""'  "  ""»  »>"  0».<. 
of    third    i^rsons  u    received  oa    evi.leuce    of     """"•'• 
VOL.  ..-a  33^ 


'■■''     1 

<  l>         '^ 

■IBI 

i  t    i 

Hb<> 

iv  1 

i^i 
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c*^u5ac?i  tr'/°  "°'^'^°°  '''"'  "*''"  ''""•°<»«  »'  •  'i-iJ*'  -ort  from 
conduct  to  belief  or  cotucioufneM.* 

Ze«V;™?r°'  ?'  P""""'  »*"•'  "*^  »»»»•"  tl'"  fact  beli.ved.TVn 
too  open  to  con.trucUon  u  Mwrtion.  w>d  therefor,  u  mer.  he.„ay  S 
rewoning  on  which  thi.  result  i.  «ached  i.  iufflciently  "t  fJrth  in  th! 
P«««ge.  from  Wri,kiy.  Taikam,  .bove  quotei  S^rX  of  Vot 
op  n^n.  Ignore,,  to  be  .ure.  the  well^ettled  exception,  of  L'Sr.t  X 
(«)  ju.t8ummanz.d;  but.  apart  from  theu  .llowance8.it  fairly  reprewntJ 

m-yrnl'dTth:  fV ''"  ''"'''^"  •"^"""  °'  opposi'te Tdr; 

may  be  noted  m  the  followmg  section.,  and  however  well-founded  theM  may 

8  iW.   ICarriace,  „  •videnoed  by  Oondnot  or  Habit     When  the  fart  n* 
mamage  i.  in  i..ue  -  whether  a  con.en.ual  or  a  ceremoniTrar^tL -  th' 
uWquent  conduct  of  the  man  and  the  woman  .aid  to  have  iTn^Jf  partie 

JS^lpnJ  Jl    K         ,;  ^"'  '^"""''"  ''*"'^  of  proof,  with  the  reputation- 

evidence  which  u.ually  accompanies  it.  ha.  come  to  be  known  by  the  t,hml 

habrt  and  repute.".    The  logical  nature  of  the  argumentTndLL  ^t  pSy 

the  woZn'?  ^"7'  ^"""P'^'  '^''  "• ''»"'  »^«  -°duct  of  the  mJn  and 
the  woman  a.  married  person,  may  be  inferred  their  firm  belief  that  they 
were  at  some  prior  time  made  hu.band  and  wife,  and  from  thi.  belie    may 

Le  LTn  1  "'  7^'  *'"  •"*  "'  ^^'•^^-^  ■«  admi..ible  seem,  LTtJ 
have  been  questioned;  tl.-re  is  an  important  question,  depending  ut)on  » 

f  §  2082-2088);  there  is  another  principle  which  govern,  the  use  of  rrS 

TZ^Z^ry.  "'r:^r  ^^"'  ^^  I6O2-I6O4)!  and  there  is  stii  aZh^r 
prmciple  which  admits  hearnay  declaration,  of  marriage  under  the  Famn! 
History  exception  to  the  Hearsay  rule  (po^t,  §  1480  ff.  f  but  Jh   plS  oi 

m  §  267),  Mem.  not  to  have  been  doubted.    This  i.  partly  due  to  Z  p^ 

aTt^ rnt^oJT'  T'  '  *°"'1  '^'""'""^^  ^»-  C^'retirble' C 
ex^nHnn^K  .J^'"'"'  "^"PJ^'"  ''''""g  under  the  above  Hearsay 
exception,  when  the  person,  in  que.tion  were  deceased;  or  as  Admission,  n^ 
a  party,  when  the  per.on  whose  conduct  wa.  offered,  or  hi.^ucceT.or  ,n  in 
terest.  was  a  party  to  the  cause.  But.  at  any  «te,  it  hi  common  ybl» 
used  when  no  such  mode  of  justifying  it  waJ  tenable,  and  "tspropriety^s 
now  too  firmly  esUblished  to  be  for  a  moment  question;ble.     The  7olSn. 

SThe  TrLV""'''  '5'  T\  '^""^"^  -d  comprehensive  in  hT. Vm  a"  ' 
with  the  tradition,  and  the  lore  of  genealogical  controversies,  serves  o 
illustrate  the  scope  of  this  class  of  evidence! 
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Abbott.  C.  J.,  in  ,„«™i„/up  th.  .vid.no,   ;t..  T.^    T'^"'"",.'?*  '  •»'""«  '^'  ^J 

«l»nor.ub.i.Unc.of  th..ta'.of3;' °^T^'"*  :'":"  "•  P^"""  »"  »»».  ...try 
-.i.t  th.  Inferenc  th.t  th.  »„tr.L,  "'C  duirj?  ^.'.T  •!««'*P"°''.  -"l  wiU 
Roinw  cu.tom  of  Irariuclio  a,l  domZM^ »  7  ?  *»"•""»»*«•     «y  th.  civiJ  law  th. 

b,  U.. canon  law  .Imilar  wJghf Cr.:?; J^, 't^Tt.  if  I'b  P'""'?""?  »'  "«»"-'y.  -nd 
«.l.m..ity  U.U.1  upon  bringing  brid«  to  U^TiLlhJ^.T''"''  '"  P''"""*  *'"■'"  ""•«  • 
«un..tanc.  of  th.  man  imSiling  i,  Jl^'l;  !'r.^"'f.'*  .'l""'*'-    8°  '»  K-ffl-nd  th.  cir. 

crriase.  and  In  .notbercH  that  of  Z  father  of  t^^  \        '''*  '■'■"••  •-'«  "«» 

put«l  having  appointed  with  tU  c  .r«»m."  dl,  t  U^  mott'^  legitirnaoy  wa.  di.. 
..r.rally  treated  a.  carryiug  co,.,iderabuT.i.,tM  '  • .  ^^"'  *"  ^  churched,  were 
principle,  the  ...u^ptio;  by  the  wom'n  „f  S,  i" '!  „T'o  "'  ""''l'^'-  ""  ""  ••">•• 
waaring  by  he,  of  her  wedded  rin^o  n  L  'trLTwi.l^H.*''"'  "'"  r"""  """■"'•  "' 
peculiar  to  married  women,  ar.  wtllhic^    ft.  .    '''''"•'''•  "''''•>  »'  •"""«« 

..•n,.mayb.con.ld.r*l..«mI^„Tta^irdiM'  ''."'•y'^  ,'"'"'•  "«»".  '«/"•".  <»;»/.>„,. 
marriag;  between  th^  To  treJe  «i  Lt..  ""' ''^''''' P"""  °'  "•«  ««i.tenVe  of  a 
ing  M  hu.band  and  w".  in  Bn^ TnH  ""  "? ^  ^  '^''•''  '•"'  °'  '"•  ?•«*"  Join- 

of  the  latter  to  dowerani  tSe^nt  v     T.  "TmT*  /"f  ""  P-^P""  »'  P««i.!g  the  right 

tion  of  th.  wife  or  widolof  thtmiV    AYthl  »^^ 

differ.nt«.xe«,  or  their  behavior  in^S,;,-.^.  m«r.  cohabiution  of  two  per«>n.  of 
lnfe«n«,  of  grater  ole«,t™nJthU  ^^  "^  u"""""*^  •'"'  *"«•  •""•>•»  •'''rd*  « 

Their  cond.,?t  Wnr.urpt7b  .^^oVSl^nrir^ '^, '^  ^'^^'^  «""» 

tl,.„  immoral,  and  fredrifto  b^    'i"  n  t^^f      expl«n.Uon,,  i.  to  b.  moral  rather 

in.pli«i.ofafactp«,uliar,;ifhi!rth'e\7:w^,l^Vd;^.^^^^^^     '""'*^"  "P""  »' 
admit  on  an  i«»n«  „#  ""'Y'  ,         Pnnciple  is  also  sometimes  extended  to 


209*  sTi   «9'°/'i™    ••  ^'R"'J«'  "  Mo-  204, 
r"*'  \^"-  "*2  ("a  paper  found  in  the  mage.: 

T"  ^""'J'^^  ^"^  »»  'he  .ll.ged  n,.Vri^ 
or  produced  by  ,uch  party,  purpo^g  to  hTi 

KTound  that  luch  a  iK)«e™ion  or  .ucta  pro- 
«>'h'«rtv  th  ^f'"V^«'^"'  to  »  J'cl.mtion'^^f 
Ire  t'^.^'  ^'  "'•\'^"  ""t*^  '■"  "»'  eertifioate 
«re  true,  .  .  without  separate  and  distinct 
.Mdence  of  its  ^nnin.n^a'or  that  it  waa  riven 
by  oiie  Kting  ,n  an  official  capacity").  DiV 
tinKuish  the  following  caae  •  1848  Lorn  t, 
> loma.  1  Cud.  891  (aJultery  unauil 'nuVat^i 
certificate  m  poBwsalon  of  a  woman  said  t"be 
defendant',  wife,  excluded,  her  conduct  not  being 
evidence  againit  him).  ^ 

It   boa  been  lURgesled   that    conduct  as  ■ 
named  peiwn  afUr   eohabUxtion  is  mdtd  is 
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inaJmissible  but  thU  is  perhaps  not  neces- 
«nly  >o;  1881.  Dy«irt  Pwra/caae,  £  R. 
bofi'^^n  isa'/''^'  '?,='  <'?Sitimacy  of  a  child 
^fh  i.  "'';„f  "  ■"?««'  "'formal  marrisKe 
with  Am  1844,  another  marriage  with  B 
^T*.,^?  ?P*"'y  "''bmted  i:,  1851  "the 
husband  .  declarations,  after  1851,  of  the  fi." 
woman  being  hisUwful  wife,  excluded  ;  hU  00"! 
duct  and  .utemenu  "as  one  of  the  all^jjed  mar- 
rjing  mrties  "  up  to  that  date  woul.l  have  been 

tte  first  cohabitation  being  ended,  his  state. 
menta  were  so  .ly  testimonial ;  the  principle  of 
party  .  «imis»ion,  or  of  the  pedigree  exce  ,tion 
being  not  here  available).  cZra:  1886,  fcam" 
den  V.  Belpde,  78  Me.  204,  212,  3  Atl.  65". 
l-ompare  the  citations  ;hm/,  {  1770. 
*  The  cases  are  collected />ort,  §  1770. 
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I  269    tHittaMcy.  m  •tM,«o«4  by  PamU*  OMdnet     Urop  an  iuu.  of 

ini«„ble  on  the  pruteut  principle,  a.  involving  an  iuferenc«  from  the  DaLu' 
con. luct  to  thdr  belief  m  to  the  fact  on  which  the  IcKithuacMo^nTS: 

1^  ill  r  i  TT'  u'^'^'y  "'  ^'"^  '=''"'^'  ■""»  "'«  Uke).and  then  f  ot 
l^r  ^  '"''  u"'"'^-    '*'""''  •'^'''"'"'"  »>"  trmlUionully  been  receive 

Tder  the  f1  Iv  rr        •""""K«con.luct  (a.,.,  j  208).  be  al.o  defen.ibk. 
under  the  Fam.ly-Hwtory  exception  to  the  Hearsay  rule,  when  the  parent, 
were  deccaaed.  or  under  the  d.H:trine  of  Admi^ion..  when  tL  plre^u  . 
the.r  .ucce«or.  m  mtcre.t  are  partic  to  the  cauae.    But  it.  orthodJ^y   n  m 
he  present  pomt  of  view  i.  not  only  established  by  its  traditional  Z,.™ 

r*»  Ju,tffmtnt  0/  Salomon,  First  Book  of  the  Kines  III  IB  •    »  Ti»n  ..»   .i.       . 
woraen,  that  wers  harlotn,  unto  Um  kii.ir  ...d  Jt^?  L/      i.."         .    .  ^""'  "'"^  **" 

41.      .1  -J   .  »»'"•<'  my  loru,  gire  her  the  living  chi  d,  and  iii  no  wiaa  «lm«  (>      n,.» 

the  other  .aid.  Ut  it  be  neither  mine  nor  thine,  but  divide  it     Then  tT.Hn  '  ] 

Bucli  a  case ,  for  .uch  declarations  may  be  made  for  a  temporary  purpow 

by  \r^^z ift:::!  j:^'^.  Ti:i;!x"  iii'i^s^-M^r"-:^ "■  \ i»pai«coiiectio„  k„o.n 

who  lived  in  th.  .arlv  1700,.  '^Bv  tho  .I,m".«      Mr    uh/,*"n"--    ""'    ''u"?  '""■  'n"'"'-"-'!  t>y 
version,  the  jadge  onler,  the  t«-o  ohi„",nt»  tn      fl;-,^^""^''-  gr""* ,'",»■"  "English    ReaUen 
«r«.p  the  chif.l  Z  pull  each  o„:."o°v„Hh       !.  f?      '"' ^'CTm^'r^^l^^i    "'"''  V  P"  V"' 
th,  strongest  to  be  ti.  vietoKou.  cl.ini.,,..    Tl,;      NicolL:  iduluriJe  S:;;;:Jdy  «/'"  ^''"'  ^ 
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of  hi  •'""y. -n-l  tl..t  co».rucl  U  ,,r.ci..ly  th.  Mm.  thin, ;  ij  i   U -ui   .IN  n„Th  1« 
not  wy  th,t  .11  ,lmpW  declaration.  ar«  ,vl,lenc«  in  «uch  »  c«..  ;  but  I  »ill  ..r  tii.tUm 

the  fruit  of  that  intercourw.     It  i,  cft-n  a  mo.t  n.at-rini  ,,,.r,.,  of  .vl.Unc,.      It  1,3 
a^way,.  but  it  1.  fr«,u.ntly  a  «,fe  ground  for  i„f,r,„o.. :  for    t  cmel  from   L  lel.l 

1810,  Lord  fl*rf«,/,,/,.  lb.  4  10.  417  :    "  Acknowl.H|g„.„,t  of  a  cl.ilj  by  tlm  wnu.».l 

hnd"i;i'ii'^M,."r.."''" "•'"'' 'T''"""-^'*'''"'''^ •'''•''■•- <""'•  f-t "  sr 

child  U  the  cl.il.1  of  the  womnn,  un!c«  evi,lo„r,.  of  the  r».r*,n«  pr,.,ent  at  ita  l.iitl,  can  he 

[vTiir  L.t.rtr:r;^"''''''■'''•""" '-  •"«'^'-'  -'"-- "  -» -.St^ii'trcie!:: 

I'SOO   C/art.  J    in  r»W/KTir</  y.  HI,,,,  107  N.  C.  407.  11}  S.  K.  453  (Mournin?  Cri.n 
ward  Blue  a»  daughter  of  the  marriage  :  tl,e  defence  denhwl  the  m.^Uge,  and  afflr^d 

Tv  .houM  n„  h      T'  •■  ■'  T'""  ,•"'"«  "•*''«"<^«  »»  -how  non-acce«  by  the  hu-hand  the 
!rLv^«   ^M^'^^^°"   "^  fromaknowledg.,  of  how  Grecuica  treated  th.-  child. 

•howe.I  anxiety  in  it»  illne.«.  liiv.she.l  mon-y  on  it,  or  e,l„c«ted  it  ;  and  «ur  •  •  ti.e«i 
thing,  would  be  Urongly  corrolorative  of  the  evidence  of  the  d.-fendan  .  for  it  would  b^ 

ir™borrtlo„"th      K  "•"?'  f  ;'  ."1  "•""''  ""'  ''■'"''  "••"■'  "'«  0~"'  <"  'h.  child.  «,L 
oorroboration  that  ha  and  not  Iriah  waa  iu  father?"' 

§  270.  Id.ntity.  u  .Tld.ne.a  by  B.Uaf  «,d  Knowl.dg,  of  P«r.onal  Doina.. 
Pamllr  Hlatory,  .ad  th.  Uk..  On  »n  issue  of  personal  identity,  the  present 
pnnc.ple  finds  one  of  its  simplest  and  commonest  applications.  The  situa- 
tion 18  this :  Whether  X  is  A  is  the  fact  in  issue  ;  A  is  shown  to  have  done 
a  cerUin  act.  to  have  had  certain  marked  and  individual  experiences  •  if  X 
did  this  act  or  had  this  experience,  he  probably  is  A;  thu^,  as  indicating 
whether  X  did  or  had  it.  the  fact  of  his  present  belief  or  consciousness  or 
recollection  becomes  relevant,  and  therefore  his  conduct  as  evidencing  that 
belief.  This  sort  of  evidence,  of  the  commonest  use  in  the  affairs  of  every- 
day life,  has  of  course  its  wenknesses;  the  fact  of  X's  belief  or  recollection 
of  *he  act  may  be  explained  away  as  due,  not  to  his  having  actually  done 


•  Thp  authorities  are  few,  because  the  matter 
has  »el.lom  been  diaputiil  ;  roinp.ire  the  oii«es 
cited  under  the  Hearaav  exception,  /ln.^^  {  1497 
and  also  the  following  :  1S5«.  U^ge  v.  Edmonds.' 
26  I.  .1.  Ch.  126,  1.-19  (admittins  the  parents' 
eondgct,  hut  exehidinjf  letters  as  not  mere  con- 
duet)  ;  1904,  Locklovcr  v.  Locklayer,  —    Al« 


341 


—  .  85  So.  1008  (nejfro  birth);  1898,  Emin  e. 
Bailey.  123  N.  C.  Bio,  31  S.  K  844  (.luarrels  as 
to  rhild'a  lejjitinincy,  adniitteil). 

For  the  (juestinn  irhoM  dfclaratkna  tM  to  iiU- 
gitimacy  are  reecivahle  umler  the  Family-His- 
tory  exception  to  the  Heersay  rule,  sed  j"  I494 
porf.    Compare  also  §  1 790,  imt.  ' 
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the  act  but  to  his  having  heard  of  it  from  others;  while  the  fact  of  his  non- 
recol  ection  may  also  be  explainable  as  due  merely  to  that  failure  of  memory 
whKh  mcreases  m  proportion  to  the  lapse  of  time  and  the  insignificance 
of  the  act.  Thus  the  strength  of  the  inference  is  proportionate,  on  the  one 
hand  (When  he  claims  to  recollect),  to  the  improbability  of  the  person's  hav- 
ing earned  of  the  act  from  others,  and.  on  the  other  hand  (when  he  fails  to 
recollect),  to  the  improbability  of  a  forgetfulness  of  the  particular  act  The 
theory  of  this  sort  of  evidence,  and  its  application,  are  well  expounded  in 
that  marve  lous  feat  of  judicial  skill  and  endurance,  the  charge  ofVhe  presid- 
ing jud-e  m  the  second  Tichborne  trial : »  b  « presiu 

the'SreeT  16  •  H  ^.V l"?";  'tK^'T  ^""'"  '''"'"'  •""  tichborne).  Official  Report  of 
the  Charge  I,  16 ;  II,  3.>7,  40J ;  the  claimant  to  the  rich  Tichborne  estate  purported  to  b« 
Roger  the  long-lu.t  .son,  who  had  been  given  up  for  dead,  after  the  new^of^hK  at  set^ 
some  twenty  year,  before,  in  a  ve«el  last  heard  of  off  the  coast  of  South  Amerr  Ro^; 
had  been  brought  up  a  Catholic,  an.l  attended  a  Catholic  ,chool  at  Stonyhu™  but  l^J 
.pent  most  of  h«  youth  in  France,  where  he  In-came  more  fluent  in  French  than  in  F,l 
hah;  he  afterward,  served  a  « hi le  in  the  army;' he  was  some  twelve  year, of^^' 
when  he  b(t  on  h.s  travels.  The  claimant  had  lived  for  most  of  his  manh^  iTe  in  Te 
backwoods  of  Au.stralia:  and  was  said  to  be  really  Arthur  Orton  a  buwTer  of  «W 
p^g.  At  the  civil  trial  for  the  title  to  the  e.tates.'^in  1871,nhe  d^imant?  Le  fi  X 
broke  down  and  was  not  submittt-d  to  the  jury;  he  was  th»n   in  1874  out  ITJT, 

"'r^::?!rLSwr;st:Sk^™— c^^^^ 

and  when  shown  a  copy  of  Virgi^uT  ^a-  U>'2Td'ol::i!rZlZ':'Zi:^ 
kIZTTV""^  ■"""!  ''""?  ■"  ^''^'"''•"■y  '""'  have  no  recollec  ion  "    J'S  "  H^ 

fighter,     the  claimant  said  it  was  "  difficult  to  give  an  answpr  tr,  .«.h  I  .•  ^  n  . 

taking  up  these  insUnces,  the  Chief  Justice  commTted  as  fl",  "tthouTotw  ;d 
appearance  may  deceive,  yet  if  you  are  acquainted  with  what  has  p^^^e^l  tSou«h  J 
mind  of  a  man,  and  another  man  were  to  come  forward  and  say,  •  iL  that  man,'  ^ou 


Tlic  ohiir?c  fllone  oo.-unics  two  printed  oc- 
tavo volumes  .  f  some  seven  hundrwi  iiiiKes  eacti 

"  Reported  by  lleywoo.!,  s.  v.  Ticfiljoun.e  v. 
J.usliiiigtou.  in  book  form  ;  the  nJxive-cited  inis- 
sjiRis  nrc  found  at  [ip.  200  ff.,  390  ff. 

•A  neat  summary  of  the  various  points  of 
Identity  and  difference  Ixtween  the  defendant 
ami  KoRer  Ticliborne  and  Arthur  Ortnn  will  he 
found,  in  the  form  of  an  itemized  list,  in  Charles 
Kende's  "  Ueadiana,"  in  the  chapter  on  "The 
Uoolnne  of  Coincidences."  first  letter.  Besiiles 
the  lustnuces  ibove  quoted,  there  were  scores  of 
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others,  notably,  the  defendant's  ignorance  of  the 
contents  of  the  seale.1  ™cket  dei«site.l  bv  UoKer 
when  leaving  England  (Charge.  1.630  If.),  „,„1 
ot  Kogers  jH-culiar  amusement  of  stnih.fyinL' 
flics  with  cigar-sninke  (Charge  11,  162  i«:) 
It  may  be  sunposed  that  the  .trong  presumption 
create<l  by  the  extraoidi.iary  fact  tliat  Roger's 
own  mother  recognized  and  to  the  dav  of  her 
<leath  received  the  defendant  as  her  sin  could 
never  have  lieen  satisfactorily  met  except  by  this 
mass  of  striking  evidence  of  the  defendant's 
lack  of  the  meuUl  traces  of  Roger',  early  life 


{§  244-293] 
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have  remained  impressed  on  his  mtMi.ory,  and  wl.icli.  therefore,  if  ho  !«■  the  man.  he  must 
of  neceMity  retain,  to  enable  him  to  demonstrat.-  Umt  he  is  the  man  he  savs  he  i  ,  o 
t  rt    /""      pronounce  that  he  is  nut.     If  hi.s  memory  is  not  the  memory'of  the  nan 

knoTthlt  .'^""m'''  '1  \%'^T  ""'  "L""*  "'"  "^"'"^  "f  «""  """'••  «f«-  »  ''«  «'-  "ot 
nlfL^h  •  ^""'i,  ;  **"'  't'''''^"'  "'•="  *■""""'"•  """  •"»"'»  """"l  underwent,  he  can- 
W.  W^  .  "'d'vdual.         .  Now  you  are  in  danRcr.  in  an  i„.,uiry  of  this  nature  of  Mng 

ied  wUh  tr'ntti:""  V  "  '""■"'*'^'«'-  '^'""  -y  ""l-i™  •-  n>"c-h  =  you  may  be  satis! 
everv    l^  1     •.,      I"'  ""^  "">"""  *°"  "'"'=''  '^  y°»  "I"*"'  »  """'  •  •   •   to  recollect 

ri^l^Kr'^""l°'?r;*"''*  "'•'''' "'•-'•  •  •  •  »ut  there  are  things  which  it  is  nex 
to  impose  ble  any  one  should  forget,  and  in  respect  of  those  thing,  we  are  entitled  to  r" 
quire  that  a  man  should  exhibit  somo  knowledge  when  you  knofthat  they  hapS.ed  to 
a  person  whom  he  represents  himself  to  l,e.  .  .  .  You  must  consider  what  it  isTu  may 
fairly  and  reawi.ably  and  justly  ex, «,-t  that  a  man  should  recollect.  .  .  .  Aga!"  Z 
may  .  also  be  satisfied  with  too  little  if  you  are  led  to  accept,  as  true  eenuine  know" 
edge,  that  which  is  not  the  honest  production  of  the  unaided  memory,'lutk.owledge 
derived  from  extraneous  and  advei.titiou,  source..  This  is  the  danger  ii^  which  pe  «o^' 
lltu/  ^^'  have  before  now  been  led  by  impostu^.  .  .  .  [He]  may  have  acquired  that 
knowledge  from  w^hout,  instead  of  possessing  it  from  within.  .  .  .\vhat,  then,  are  the 
thing,  which  would  have  impressed  themselves  on  the  mind  and  memory  of  a  hoy  grow- 
If?  ""vea™  il!h7h  f°^  iT'""  "I'l  ^°'  "'"  ™-"™«°'«  of  boyhood  .fill  cling  to  us  i„ 
!™n  hZ  f  1.  ..!  ?':■"*'"  °^  *"  "^^  ^  ""^'"^  *'"'y  **'»»«•  •"•l-  «'°UKh  less  vivid. 
JZ     ^  '^^"^  '^°  not  wholly  disappear.  .  .  .  [After  the  recital  of  various  in. 

Wiethe;  rLrr"T"'°"  "  """'  •»""'"'*1=  '^  y°"  recollect  [from  your  studie.] 
whether  Cssar  was  written  in  ver.e  or  prose  'f    No.  I  do  not.  -  .  .  .  Did  you  ever  do 

cJST"  t  '•""."t™'"*'"'"'''  "''""""•  ^  '^'^  »'  "»'  -'^  '^^"ar  a  Latin  writer  or  a 
Pa..::  ■  r  "  J?^  T'V^^  memorable  answer,  •  I  should  suppose  C«sar  i.  Creek.' 
'^^^ZTIr  !.  u  \°",  **  '^""'  '^°  y""  "■'"''•  ^'"'^  '"«'1«  'hat  mistake  ?  When 
Sv  r^  nT  ,1  "  u''"""  '"  ""^  '■'^^''""f  ''•""••  °'  •"'*  •"»  »««•-«  be  was  reading 
Greek  ?  Is  that  a  thing  about  which  a  jwrson  could  make  a  mistake?  Do  you  think 
that  1.  what  a  mau  would  be  likely  to  forget  .> " 

This  application  of  the  principle  receives  constant  use  in  trials  where  personal 
Identity  is  m  issue,  though  few  rulings  need  to  be  made  or  come  to  be  re- 
corded.* When  the  person  in  question  is  deceased,  the  Family-History  excep- 


*  1846,  Smith  v.  Earl  Ferrers,  Cherer's  Rep. 
34,  323  (breach  of  nmrrinfre-pronii.se  j  the  plain- 
tiff put  in  a  long  aeries  of  lettm  alleged  tt)  have 
lieen  written  to  the  plaintiff  by  the  defemlant. 
i-ontaining  promisin of  marriage  ;  the  .lefen.lant 
elaiineil  that  the  iilaintitT  had  forgeil  the  letters 
herself;  from  the  matters  nieiitioiieil  in  the 
1  ■''"J*,"'"  *o"Kht  to  be  inferred  that  the 
plaintiff  alone  could  not  have  known  the  things 
mentioned,  but  in  fact  thev  wpiallv  inili<'ated 
that  the  defendant  could  not  have  written  theni 
because  they  mentione<l  numerous  things  that 
never  happened  to  him  ;  the  aefendanfa  ease 
was  clearly  made  ont,  and  a  nonsuit  was  taken  ; 
the  care  is  an  extraonlinary  one,  in  respect  of 
the  audacity  of  the  claim,  the  ingenuity  of  the 
yonng  woman,  and  the  narrow  escape  of  the  de- 
ftiidant  from  the  imposture) ;  1889,  Howard  v. 
Russell,  76  Tex.  171.  179.  12  S.  W.  625  (the 
identity  of  B.  with  S.  being  in  qncstion.  B.'s 
statements  as  to  his  change  of  name,  his  resi- 
dence, and  his  reasons  for  the  change,  were  ad- 


mitte,!) ;  IJOO,  Smith  v.  Rus.iell,  23  Tex.  Civ 
App.  554,  66  S.  VV.  687  (atatementa,  by  a  per- 
son to  h«  iilentified,  as  to  coming  from  South 
Carolina,  and  being  a  single  man,  admitted)  • 
1900  Nehring  t>.  McMurrian,  94  Tex.  45,  57 
S.  W.  943  (statemeiiu  by  the  person  as  to  his 
name,  family  members.  birth|<lace,  etc.,  ad- 
niittcd).  The  conduct  of  third  permis  seems 
eipially  admissible  to  identify :  1855,  Willis  v 
Qnimby,  31  N.  H.  485,  487  (treaiiass  ;  to  prove 
defenilaiit's  identity,  a  ileposition  was  otlered, 
referring  to  "a  roan  they  said  was  .?.  M.  I."  • 
admissible,  since  "  the  only  knowledge  nien 
generally  have  of  the  names  of  others  is  derived 
from  the  fact  that  they  hear  them  so  called  ")  • 
1877,  Gillian  i>.  State,  3  Tex.  App.  l;i2,  134,' 
(conspiracy  ;  "  there  was  a  man  present  that 
the  crowd  called  W.  O.,"  held  not  alone  suf- 
ficient to  prove  identity,  because  of  the  motives 
for  false  an,)eIlation  under  the  circumstances  ; 
but  held  admissible  on  the  principle  of  Willis  v. 
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tTer4T4rr  -^^^  °^  -  "  -  -  eTirfoSis 

is  general!,  iul^et'j:^^  S  ^nf d"  '"'it'^^^  °'  "  ^"^  ^^ 
person's  conduct  and  utterances  aLndcaive  of  S  L. '^;  "''•  "°*^  "  "'« 
that  the  theoiT  applies  eouallv  whl,   ?u     .  '  *^''^^'  ''  ^""l*^  ^°"ow 

in  issue.    UA^torZZ;^::^li^!:Z^^^^  »  f-^amentary  act  is 

in  the  existence  of  a  certain  will  of^hi,  tho    7'  "'^  "^'''''         '  ^^^^^ 

fact  executed  it ;  othe^Sse  exc  pt  'n  thr.  'T''  "  "'''"'''  '^''  "  ">«  '° 
he  could  hardly' have  a  Sii  he  I tf  or'^  '""  "'  '"  '"-"« '''^l"-n. 
the  act.  So,  too.  if  he  ha,  the  beLf  h!.  k  '""^"""«°«««  °^  having  done 
to  persuade  us  that  in  fac  he  has  t  T  .  .'  .k  "'?  °°  ^"^'  ^'''^  '^^^s 
step  of  the  inference  (,-.  ..  from  h"s  behef  I   ,  "  '\^'  '^'''  ^''  ^°'  ^''^^ 

tation.  either  in  principle  oll'l^^^^r^^,  ZT'tZ":::^',  V'"^ 
weakness  lies  in  the  other  and  prior  sten  nf  fho  Tt  ^^  ^°''^^  "'"^ 

person's  conduct  and  utterances  to  Ms  belef  't"°°^' ^^^^.v,  frcn  the 
shaded  that  the  person  actuallv  posses  ed  suof«  K  r  , ""'  °"''  '^'""^^  P^'" 
to  treat  it  as  a  stVong  piece  of  evEe  Zl\  ^"^'  ""'  '"''^^  "'"  '^^"^^ 
that  he  has  the  belief  1  From  his  conl,  .  ^  "'  ""^  ^^'"^ '"  «=''°'=l"<i« 
inference,  and  it  is  here  tL  Tl.e  Stion  Z  TT'^^  '^  circumstantial 
place,  and  as  a  matter  of  ci^unSn  allftr  ''''V°''='-  ^"  *''«  «"* 
ceded  that  the  probabilitv  of  Cf  '"/"^nce  purely.it  must  be  con- 

designing  relatiKs^tdTo  1^  ^rfn^f lieT f '  '"  °''^'  ^°  ''^^^- 
not  a  small  one;  the  circnmstantiar^  J  Ih  Iv /"  ^Tu  ''^"''""^ 
may  thus  be  thought  too  triflin-.     In  the  nl^ ,  '^  ''^  ^''  ^''^  ^«''«^ 

the  conduct  and  ^.tterances  t,rus  offered  a"  £'^1^ '%°'^"*^' ^'^' 
assertions  by  him  of  the  fact  of  hi,  eJcuTon  u^\  equivalent  to  mere 
and  are  therefore  inadmissible  a,  Lr  ?  ^  °°"^«cution)  of  a  will, 
significance  is  so  pla^th  rtheir  ci  uTJ  TT^'T'  ""'=*'  '^«''  ««««rt-e 
If.  however,  we  ca'n  bri  t  Lr^L  toons'"' r  ^"°"'^  "  '"^'^  P'^^-'" 
captious,  the  plain  fact  rem^n,  tlL    '^       '^^'''^  objections  as  forced  and 

strict  accordance  wi  h  thTg^r    ^i-iL  "°"^'  "^  ^'^™'^«'^'^-  « 

This  view  has  been  taken  by  a  Imter^of  r    J^  '''""'""'^  ^''"'^'  §  267). 
in^the  ..lowing  passages  I-:t^r^  ^.^J^^  -[-^ 

he  had  not  in  fact  revoked  it."  re^oKed  it,  I  am  led  to  the  conclusion  that 

..«•-.-. ., ,.  .,«„ ..  ^^, .  B.  „,„.  „  ,^       ^  ^ 

See  the  citations  under  the  Familv  Ki.tnr.,     ■        .u 

J.-ption  to  the  Hearsay  rule,  p<„<,  §  1502   a„^     tI.°.,     r  n*^'"  "^  P""^''^  Mentity  ;  the  uw  of 

«»'!,l"';i!.'''"'  of  principle  in  §  179]^       IlT,  "'  ^"T*  *"  «»"'ined  ant^i&  U9-i5t 
§S  413.  667.  nn./  .L  „«if— ..J  '    '".'  f*?'-      sometimes inTove9n-f,.tn,„.,i J  i.-A?*. '*"'*♦! 


i'l  SS  413,  66/,  post,  are  collected  casea  involv 
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which  either  requires  or  can  ermb  e  the  n,Tni  \^  J    w.     "°  P"°*"P''  "'  '"*  »'  '^W"" 
dence  of  iuternal  feeling  aTdinlutiot-TiM  '"/*''"'"•« '""'"'""■ated  force  of  that  evi- 

act  of  his  destroy  or  revc      it  ^  ""  '"  "'»'«''=«■  consequently  did  not  by  any 

to  ZlIZ'Zl^/^  ihe^Sz/to^HT^i?:  if;  *''  ^*  ^"•'•^''"'">*  '■"-"-  -* 

on  the  question  whether  the  te^imrof  !^torn  !  fh  ^?"°"i  """''•  ""  *'*''*  admissible 
to  revoke)  :  "  The  condit  o,   of    he^te  u^r  th^ suT"  fT  '^Z™  ""''  ''">  '"'*"» 

may  raise  an  improbability  almost  amou.t.W  i  '  "^'«  °^,^'»  affections,  when  proved, 
intentionally  destrovc.l     f  ^ m  thev  1     T  'Tr''""'^ ''"''  '•"  '«''"'*°^  himself 

believed  his'.ill  was  exiltii  i'.d  wouS act  „,^SiI llT  '°  '!i'  """'  °'  "''  ''''''''  "« 
non-appearance,  or  its  torn  appearance  w^fh-..^?'^^'  '""^  consequently  that  its 
or  intentional  let  of  th    deceTd       '     ^SVT  /T  """'"  """^  »'"'»  '^e  wbh 

offered  to  negative  the  intZn'io  destrly';  d  tre'^ct  of' ^^^^^^^^^^^^ 

question,  by  showing  the  true  rel.tinn  Z  ii!.,    \       i  •  ''^^''^"ction  of  the  will  in 

destroy,  and  hence  the  imprTbrbi  i  v  of  Lv V  .      f-  *^'  '"'"'  "^'""^  "^  »"t«"«°°  ^ 

will  by  the  party  by  whori^rcill^htir^Lr"'""^'  "'  °'''™'  °^  ""« 

But  this  mode  of  reasoning  has  not  been  accepted  by  a  maioritv  of  Cnurt. 
Some  judges  prefer,  in  admitting  such  evidence^o  treat  itS  y  as  a  S 
hearsay  assertion  which  merits  an  exception  of  its  own  toThrnlSsay  ule 
Others  representmg  perhaps  the  greater  number  of  Courts  alfoL'ardS 
conduct  and  utterances  as  obnoxious  to  the  Hearsay  rule  h!.'f  r!f  °  / 
:it7  exception  for  their  benefit,  and  Ihus^S  ^'tS^J^^":, 

ce^lT       ^''^  *^u'  P°-'^^l'^'«^  ot  using  a  testator's  de   arat  on^for 
certain  other  purposes  by  general  concession,  make  it  impracticable  to  ex 
amme  at  this  point  the  general  state  of  the  law  in  regaTrthese.elated 

examif  T    ""/T' '  '^'  '"'•^"""^^  "^  '^°"«'='«d  ^ndthe  various  priSles 
examined  in  dealing  with  the  Hearsay  rule  (post.  §8  1736-174?)     It  l 
enough  here  to  note  that  there  is  a  plausible  pLuLr  the  Present  nrin 
cple  for  the  circumstantial  use  of  such  conduct  and  utteiLces  ' 

8  ^U.    Sundry  Inferences   from  Belief  to  Past  Acts;  ContracU    Annot„f 
menu  to  Offlce.  etc.     The  same  mode  of  reasoning  m^of  co;rfe   uTon 

casion  be  resorted  to  in  evidencing  the  execution  of  a  contract  or  he'  dX 
of  any  other  important  act.     No  doubt  this  would  frequently  bring  tis Tto 

con'i.l7drdye°T;h';d^umSmiatt     :x:cl''d"1h'''''* ''"'^^-h'' h-"-!  "ever  knowingly 
ment  as  above  explained;  it  U  usuaUv  meMJ     ?i^i?Jh^  **'*  ^^^  .•  Whelpley,  J.,  alone  n«- 

repudiated :  1860,  Bovlan  r.  Meeker  28  4   I  I       ^  "  ^""^  *'  '  *""'  '""8  subsequent  ti  its 

274,  279  ("  the  plaintitr,  reU  „t"',he  ^Wht     ^h^St  ""*  "  ■»«««»'?  J^'omplion  thai 

tions    and    conduct  of  M tr.how  ,h™t     J''*,"''"^^"' """  "^n'^-nted^ith  it  "j  buthi, 

-'■•'-"         ■  "  Miow  tnat     «.■>!  reason  for  exclusion  seems  to  have  been  th* 

Hearsay  rule,  port,  {  1736). 


--  -,-..,     we  plamtiHs  relied  upon  I 

tions    and    conduct  of  M.  ...  to  ^liow'th^t 

whUe  Imug  be  never  knew  of  the  existence  of  such 
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plain  conflict  with  the  Hearsay  rule.  But  no  doubt  also  such  a  reasoning 
process  is  constantly  illustrated  in  the  trials  of  every  day,  without  any  objec 
tion  being  conceived;  and  the  following  passage  illustrates  how  wide  an 
application  the  principle  may  receive  while  remaining  within  orthodox 
analogies : 

1858.  Erie,  J.,  in  R.  r.  Forderwgbriifge,  E.  B.  &  E.  678,  084  (admitting  conduct  of 
master  and  apprentice  to  show  the  previous  execution  of  an  indenture  of  apprenticeship)  • 
"The  execution  here  is  whether  upon  tliis  evidence  a  reasonable  man  would  infer  that 
the  man  had  been  bound  apprentice.  I  know  ot  no  rule  of  law  requiring  technical  proof 
of  the  existence  of  an  indenture  of  apprenticeship,  or  of  any  other  deed,  or  which  prohibits 
the  presumption  of  the  existence  of  the  deed  from  the  circumstances.  ...  The  relations 
of  landlord  and  tenant,  of  partnership,  of  marriages,  are  frequently  presumed  fror>  the 
conduct  of  the  parties  being  consistent  with  that  state  of  things,  and  more  consistent  with 
that  than  with  any  other." 

In  its  application  to  contracts  and  deeifs,  the  principle  is  probably  oftener 
applied  than  the  number  of  recorded  rulings  indicates.'  It  has  also  an  appli- 
cation  in  proof  of  the  fact  of  appointment  or  election  to  office,*  although  here 
the  reputation-element  is  probably  the  most'  important ;  the  inference  is  at  any 
rate  so  well  conceded  that  the  presumption  of  title  to  office  (post,  §  2535)  is 
founded  upon  it.  In  other  instances  than  these  there  seem  to  be  few  rulings 
upon  this  use  of  the  inference.' 

§  273.  Conduct,  aa  evidence  of  Oullt;  (1)  Condnot  in  general;  Demeanor 
when  Charged  or  Arrested.  It  has  already  been  seen  (ante,  §  267)  that  one 
of  the  common  and  established  uses  of  the  mode  of  reasoning  here  involved 
is  the  inference  from  guilty  conduct  to  the  commission  of  the  guilty  deed ; 
and  the  place  of  this  inference  in  the  general  scheme  of  evidence-rules  need' 
be  no  further  considered.  So  far  as  the  employment  of  it  in  practice  is  tion- 
cerned,  the  real  opening  for  controversy  arises  in  the  first  step  of  the  inference, 
and  not  in  the  second.  No  one  doubts  that  the  state  of  mind  which  we  call 
"guilty  consciousness  "  is  perhaps  the  strongest  evidence  (on  the  principle  of 
§  172,  anle^  that  the  person  is  indeed  the  guilty  doer  ;  nothing  but  an  hallu- 
cination or  a  most  extraordinary  mistake  will  otherwise  explain  its  presence.* 


*  1858,  R.  V.  Forderingbriclge,  E.  B.  k  E. 
878  (to  prove  that  J.  D.  had  executeil  witli  B.  an 
indenture  of  apprentiwship,  the  fact  of  J.  D.'s 
wuiking  in  the  shop  of  B.  like  other  apprentices, 
of  B.'s  treating  him  aa  an  apprentice,  etc.,  was 
held  suHicient)  ;  1896,  Wrijjley  v.  Cornelius 
162  III.  92,  44  X.  E.  408  (issue  whether  the 
defendant  hail  ordered  of  the  plaintiff  10,000 
pictures  or  only  5,000  and  as  nrmy  more  as  he 
should  need  ;  evidence  admitted  that  the  ])lain- 
titr,  immediately  after  receiving  the  order,  had 
made  a  contract  with  a  third  person  for  10,000 
frames,  to  b«  delivered  to  the  defendants,  as 
throwing  light  on  the  terms  of  the  contract). 
Compare  the  cases  under  Interpretation,  post. 
i  2465.  '^ 

•  1860,  Com.  V.  McCue,  16  Gray  226  (assault 
on  tlie  field-driver  of  a  town;  "  the  testimony  of 
H.  tl-.at  he  was  a  field-iiriver  and  had  acted  as 
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such  implies  that  he  acted  under  the  belief  that 
he  had  been  legally  elected  and  qualified  "). 

»  1713,  Annesley  v.  Aiiglesea,  17  How.  St. 
Tr.  n?9,  1144  (to  [irovo  the  delivery  of  Lady 
Altliam  of  a  child  and  heir  in  1715,  the  fact  was 
offered  "  that  a  honfire  was  made  upon  this  happv 
event,  and  drink  publicly  given  to  the  neigh'- 
bors_  and  people  who  came  in  to  testify  their 
joy";  perhaps  this  rather  illnstrates  "§  269, 
an^c);  1897,  State  v.  I.ee,  69  Conn.  186,  37  All. 
75  (abortion  ;  suWfineiit  fear  of  the  defendant 
shown  by  the  woman  just  after  the  .illeged 
attempt  at  alrortion,  admitted  to  indic.ite  the 
fact  of  the  alleged  violence). 

*  That  this  sort  of  evidence  may  be  used  for  a 
defendant  to  prove  a  tAird  r'---  i  2uilty,  see  ante. 
§  142,  o       ."  ) 

That  the  nde  for  wn/<  docs  not  apply  to 

the  use  of  guilty  conduct,  Mtpott,  {  821. 
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But,  in  the  process  of  inferring  the  existence  of  that  inner  consciousness 
from  the  outward  conduct,  there  is  ample  room  for  erroneous  inference,  and 
it  is  in  this  respect  chiefly  that  caution  becomes  desirable  and  that  judicial 
rulings  upon  specific  kinds  of  conduct  become  necessary. 

In  general,  it  rany  be  premised,  any  and  all  conduct  may  be  open  to  this 
inference.  The  kinds  of  behavior  which  may  properly  suggest  such  a  cause 
are  beyond  enumeration ;  they  are  as  various  and  as  changeable  as  men's  dis- 
positions and  emotions.  No  conduct  is  conclusive ;  but,  on  the  other  hand, 
no  conduct  is  entirely  without  significance,  greater  or  less  according  to  the 
circumstances : 

1850,  Panom,  .T.,  in  Johnion  r.  Stale,  17  Ala.  618,  624 :  "  We  cannot  say  that  facts, 
•"-»<  as  silence,  which  indicated  unusual  seriousness  at  such  a  moment,  are  inadmissible  as 
e\  ■.  .  ice  tending  in  some  degree  to  show  the  prisoner's  guilty  knowledge  of  the  condition 
of  1.1=  wife,  or  to  show  his  crime  itself.  Doubtless  such  a  circumstance  by  itself  should 
wt,gh  but  Uttle  and  it  should  be  received  with  great  caution,  but  we  cannot  say  that  it 
was  wholly  inadmissible.  .  .  .  A  flight  is  universally  admitted  as  evidence  of  the  guilt  of 
the  accused,  though  not  conclusive.  If  we  take  a  flight  as  evidence  of  fear,  and  fear  as 
evidence  of  a  known  cause  of  dread  or  apprehension,  we  arrive  thus  at  the  inference  of 
crime.  But  it  is  sufficient  perhaps  for  all  practical  purposes  to  regard  a  flight  as  imme- 
diate evidence  of  crime,  because  it  lietrays  conscious  guilt.  In  this  instance,  then  we 
take  the  flight,  a  thing  of  itself  harmless  and  innocent,  as  evidence  of  conscious  guilt  a 
necessary  consequence  of  the  crime  itself,  and  the  conscious  guilt,  of  which  the  flight  was 
evidence,  is  proof,  in  its  turn,  of  the  crime.  In  this  instance,  therefore,  it  is  certain  that 
the  law  admiU  evidence  of  the  party's  conduct,  merely  to  prove  his  conscious  guilt, 
which  IS  proof  of  crime.  Now  this  conscious  guilt  is  merely  internal,  but  the  law  allows 
that  proof  of  it  which  consists  of  outward  signs.  Is  a  flight  the  only  outward  evidence  of 
conscious  guilt?  So  far  from  it,  any  indications  of  it,  arising  from  the  conduct,  demeanor, 
or  expressions  of  the  party,  are  legal  evidence  against  him.  The  law  can  never  limit  the 
number  or  kind  of  such  indications." 

1853,  Caldwell,  J.,  in  Moore  v.  Slate,  2  Oh.  St.  602:  "  From  onr  knowledge  of  tha 
human  mind  and  its  workings,  we  expect,  with  almost  positive  certainty,  that  when  it  U 
the  sole  repository  of  so  dreadful  a  secret  it  will  affect  the  conduct  and  sayings  of  the 
person;  hence  the  mind  naturally  looks  to  these  with  the  most  anxious  scrutiny,  and 
would  require  for  its  satisfaction,  if  such  a  thing  were  possible,  a  complete  transcript  of 
the  person's  conduct  and  sayings.  .  .  .  Sometimes  a  person  is  detected  as  the  author  of  a 
crime  by  showing  an  unusual  anxiety  to  discover  the  perpetrator;  at  other  times  the  dis- 
covery is  led  to  by  the  person  showing  too  much  indifference.  In  some  instances  the 
observation  that  the  person  appears  to  knowr  too  much  about  the  transaction  leads  to  the 
discovery ;  at  other  times  the  inquiry  is  sfr.rte'i  by  his  appearing  to  know  too  little.  These 
are  generally  acts  that  in  themselves  shiw  n.>  disposition  to  do  mischief ;  but  it  is  because 
they  are  unnatural,  because  they  tend  to  the  conclusion  that  they  are  produced  by  a  mind 
conscious  of  its  guilt,  that  they  are  provable  against  the  accused.  They  are  in  themselves 
nothing,  except  as  showing  the  state  of  mind  of  the  party." 

1878,  Brichell,  C.  J.,  in  McAHory  v.  Stale,  62  Ala.  1.t4,  159:  "Any  indications  of  a 
consciousness  of  guilt  by  a  person  suspected  of  or  charged  with  crime,  or  who  may  after 
such  indications  be  suspected  or  charged,  are  admissible  evidence  against  him.  The 
number  of  such  indications  it  is  impossible  to  limit,  nor  can  their  nature  or  character  be 
defined.  Presumptions  or  inferences  may  be,  and  often  are,  founded  on  circumstancta 
which,  of  themselves,  independent  of  the  accusation,  would  not  be  ground  of  crimination. 
It  is  largely  a  question  of  fact,  rather  than  a  question  of  law,  for  the  determination  of  the 
jury,  whether  parUcular  conduct,  or  particular  expressions  of  the  accused,  refer  to  a  crimi- 
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..al  offence  and  ipring  from  hi.  consclou.new  of  guilt    When  it  I,  cl«,  »k  ♦  .k     . 
no  relation  to  the  offence,  and  that  th.-v  oiiirht  notl,  h™.  .  1  "  ""*  ""'J'  •"»'" 

U  the  duty  of  the  Court  to  reje..t  the.n  L  e Wdence      But  h„wJv    """""t  '""'  ''"  ^"'y-  *» 

result  of  exactly  opposite  II^Xl^'^^^^^^  "^^  the 

admitted  because  there  is  n  Vertain  .l^arr If       »'  ^  evi.lence  w 

Sate?rsi:'-i:s^^f^^-^^^^^^^ 

general  and  of  the  aired  i.f^nti:/:""  '"°^^'^'=^  "'  '"•"'^"  ""^^  ^ 

»H,:;'i  T:::;^f^svj':x^  sr;;  "^  '^"^-' -^  -« ---'  ^^ 

might  be  prminced  in  on«  porson  by  a"^  ^eof  "   iT  "  K  Tu" •  "'"''*'""■"'  °'  ^''  "hi"'' 
be  exhibited  by  another,  d^er^ntlv  conn  tL«,r       "'    ^  *''!  T"^  °'  conscience,  n.ight 
the  degradation  conseanent  Z^a  crimi    .1  ace'..^^*"  "'T^'^"'''"^  "»"«>  °f  »''»".«,  and 
.ite  effects  ,„  different  j™    o^n^  to  ;eZT;/''!r''r^ 
inexplicable  moral  phenomena  "  ''«''*»«»''  or  strength  of  nerve,  and  other 

^'^^^:!^:rJ!^::::::j:;::^^;,j^z^  «^p,^««=  ••  s-h ». «.  vanon. 

heinou,,  a  charge  [as  murder],  that  who  or^rcan'tZ"'''''" ""•'"*  °*  "P*"""  "P°"  ^ 
ought  or  «ould  be  wholly  li/ely  to  act  m  Lch  a  casHr  tllT  '""T"'  °^  "  8""*^  """> 
moved  for  an  innocent  man  ?  Have  vol  an v  ex^rtnL  H  ?  *""  *°°  """=''  °'  *°°  ""'« 
under  the  mere  imputation  of  .achJZZf^^T  '*'  ""  '""°'=«''*  °"*"'  "t'"'"'^ 
appear  calm  and  cdlected  7  o"Lt  a  Sv  raf  w"^''TT' '?'"^"'"' ^■■" '''-''y^ 
might  be  somewhat  braced  up  for  the  con  eauence,  I  u',  ''»°'^'«dge  of  hi,  danger, 
thereverse?    Judge  you  conceding  il"^' ''""''^'^'''y' •PP''«''Ki'»t«d?    Or 

1881,  Muter,  J.,  in  Greenfield  v.  Slate    85  V  V  R«     ■<  a    v  •   j. 
by  no  means  conolu.sive,  and  must  det«n,I  rrr-.H,  .u  '"dwations,  however,  ara 

individual.  Innocent  I^rsonsTpnalKv^tL^n  ^•l  *,'  "?'*'  characteristics  of  the 
times  exhibit  great  weli^ness  and  Sor  a'Ld  thoL  wTo  h  °'  ll'"^^^  °'  •="■"«'  ^"'  «<""«- 
of  a  great  sorrow  will  manifest  tr^m.Z  *^'^*"  ""'''''''*''''•' the  weight 

meet  it  without  the  .heddi"!  of  a  Sar  AVh-u.T'""'-?"''  ''"'"'^^  '"  *»""'  g"^^  »"d 
time.  Indicate  excitement  an^d  grea^d  ^turban  e  '':,""'"'*''• 'f"""  "*  ""="  "  """'  -""»- 

1S50.    Johnwrn    •*     a*~«.»     1  f    » »       «.- 


•  1S50    Johnson   v.  State.  17  Ala   618   623 

tedl  %-s  M  tr"""'  "h*"  "'■■•••sti-i,  •  admit- 
t«l),  18,8,  McAdorye.  StatP,  62  id.  154  159 
question,  by  the  def.nd.nt  io  the  wi  ueL  of 
the  former  s  own  inotiOD,  as  to  the  latter  be  ne 
in  search  of  the  culprit,  held  admissib  e  on   hf 


348 


72  y  %*,'\' m'"°"  "'I^'')'  "82,  Benle  v.  Pn^ev, 
ti  1(1.  S2J  (demeanor  admiss'ble) ;  1896  Bn'i- 
km  V.   People,   22  Colo.  496,   45  PaV.  4)9  (  * 

ted),  1898,  Miller  r.  Dill,  149  Ind.  326,  49  N.  E 
272  (forgery  set  up  as  a  defence  to  a  iote  •  the 
payee's  conduct  in  attempting  to  di"pS^  of  Ih^ 
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Among  these  inexhaustible  varieties  of  conduct,  there  are  .  few  sorts  which 
recur  often  and  possess  son.e  uniform  feature  that  gives  rise  to  doubTorcon- 
troversy.    These  may  now  be  taken  up  in  detail  "ouot  or  con- 

tiding  judge  n..y  decide  contrary  to  the  expe^tatioL    n  ,!!l 'h  ^  Tk      ?^^  I'l^  f'™- 

rz::^:-stdi-i.;-?i^ 

.0  observer  would  regard  hU  co'nlct  and  ^li.or  1  fndS^^^^  t'Z.lt* 

But  none  of  the  supposed  dangers  of  mistake  apply  with  any  more  force 
to  this  particular  sort  of  conduct  than  to  conduct  in  general  Moreover  it 
u.  as  unwise  to  attempt  the  impossible  as  it  is  impolitic!  conducUr  dsupon 
a  fiction ;  and  the  attempt  to  force  a  jury  to  become  mentally  blindto  ?he 
behavior  of  the  accused  sitting  before  them  involves  both  an  impossfbi  L  in 
^rrsu^h^^aVrra. ''^"'^-    ^"  °'^"  ^^^  ^  -r  ^S^ZZ 


»»'?.  »dmitted);  1903,  State  v.  Dennis,  —  I,i.  — 
S:  r*  •^''1''.  (Jemeanorwhen  ideiitilieil);  1886! 
State  ».  Baldwin,  36  Kan.  10,  11,  12  Pac.  318 
(admitting  the  accused's  ajathy  as  to  a  sUter's 
death,  charged  against  him;  also  the  fuct  that  he 
was  nervous  and  showe,!  a  Rreat  deal  of  tear" 
when  arrested);  1883,  People  „.  Wohott,  61 
aiich.  615  (excitement  while  boot-tracks  were 
examined;  excludeil  as  dejiending  too  much  on 
IK-rs-inal  peculiarities);  1902,  State  v.  Brown 
168  Mo.  449.  68  S.  W.  568  (accused's  reluct-mci 
*"?'"'?.'"»  »'»<>«  measured,  held  admissible); 
1875,  Lindsay  ».  People.  63  X.  Y  113  155 
(turmng  i>ale  when  arrested,  admitted);  1881 
Greenlield  r.  People,  85  id.  75,  85  (uife-murder 
tne  defendant's  failure  to  shed  tears  the  next 
morning,  admitted;  demeanor  "at  the  time  of 
His  arrest,  or  soon  after  the  commission  of  the 
crime,  or  upon  being  charged,"  is  admissible ; 
see  quotation  fi'Pra)-  1897,  State  v.  Coudotte 
7  N.  p.  109,  72  N.  W.  913  (attempted  suicide 
01  an  Indian  under  arrest,  not  evidential  of  auiltv 
T^T"?!!"'l''^^-  '*53'  "'»'■«  <'■  ^tate.  2  Oh.  St. 


o(i,  avu,  3J  M.  t.  4,11  (approvmg  Puidy's case), 


the  finding  of  the  body  of  the  deceased,  admit- 

42  Tex.  444,  447  (readiness  to  deliver  up  on  del 
mand  a  hog  alleged  to  have  b..en  stolen,  ad- 
mitted); 1898,  Holt  V.  State,  39  Tex  Cr  282 
45  S  W.  1016,  46  S.  W.  829'(tl.at  he  Wk^ 
his  head  and  looked  like  he  had  done  somethinK 
wrong  when  charged,  admitted) ;  1901,  Weaver 
r.  State,  43  id.  340,  65  S.  W.  634  (de  endanf. 
refusal,  after  arrest,  to  look  on  the'bo.ly  of  the 
de,-eas6d,  excluded,  on  the  special  principle  of 
§  10,2  ;<os<) ;  1879,  Dean  i-.c5m.,  32Gi8tt.  912 
924  (admitting  a  failure  to  exhibit  natural  interl 
est  in  the  crime). 
Compare  also  the  citations  under  §§  394,  396, 

A/w  '^^^•..Ki'ler  r.  People,  llOid.  11,  13, Mm- 
Wf  (accused  s  demeanor  admissible,  when  "  on  the 
witness-stand   and   during  the  trial");    1892 

(forbidding  to  consider  his  demeanor  durina  the 
trial  where  he  has  not  taken  the  stand  ;  see  quo! 
^ri'"Li"&J  1892,  Sielwrt  p.   People.  143  id. 
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r;^^^^V.- r,S"iT,t  ^ss^"  Tit ':?^n.rs 

proelv,  th.  Vic  .n  «.  in.truction  telling  th.  Ju^r  th.t  S.y  may  do  th.  Srr^n.  !l.^ 

§  275.   ■»•:   (3)  ■•fiw.l  to  Undtrr)  .  8up.r.tJttoii.  Twu     The  Donulor 
tnist  m  certain  ,uper,titious  and  irrational  test,  of  guilt  is  much  moiTw"]" 

Kef  onit/rr^"  '•""  "  ''"'"T"'^  -upposedj'nd  it  i,  not  Z  J  the 
police  or  interested  persons  to  employ  these  superstitions  as  a  means  of  ob- 
toining  u  clue.  The  refusal  of  a  suspected  pe«on  to  undei^o  such  a  t^n 
would  properly  be  evidential  of  his  guilty  consciousness ;  although  U  wouU 

ttt  S^ro^rZ^^tf'  "  'T- ''  '"  "^"«"'"''=«  "^  -  unplefl:.ntrua' 
won  or  10  iguorancfl  of  the  superstition  : 

1876,  Brickell,  C.  J.,  In  Gaiunkeimer  r.  Slate.  82  Ala  818-  "  Th-  ~>„j„  »  j 

may  l.e  evinced,  and  may  .pring  from  a  eousclou.n^  o^gu  if  'l^  Z  o^den  tlf  uT" 
•  popular  .uperHUtion  that  the  corpse  of  the  .lain  would  Weed  afrih  ,°f  il  HI  T 
murderer;  and  it  wa.  deemed  almrconclu.  ve  of^u  ft  2u  hf  wt  wa.  cht"?  ^'  >H 
the  n.urder  refused  to  lay  hU  fl„ger  on  the  bodv  or  to  tfk-  hi!  k  7"  '^^  '*'"' 
persons  suspected  of  murL  have  L„  ^e^tr^rt^ul^The^e^ltdy  notrca"iiTh: 

1894,  <7an«,  P.  J.,  in  Stale  v.  WMom,  119  Mo.  639  24  S    W   inr,,  „    .. 
SinloTMe^nL'i^^SJ:;^:^^;?^,^^  for  the Jareeny  of  ,365  from 

»..  .ppi,.d » d,t,™,„. .».  ,„  j„„„  ,„„  ^  ^^,  ^  ;i.v„'2-,  j™j''.  ™ 
0.  sf rs?ij.'rii,''T."s.i",i"  """^  ■■  1"'  "^•i'"'  "•  """>'■■  ""s""-'  •i~»~ 
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UUeved  that  the  guilty  one,  in  the  anewy  itate  of  hi*  eonieienet.  would  be  OTereom* 
with  dreadful  lupentitiou  and  avoid  carrying  out  the  teit.' "  ' 

§276.  Sama;  (4)  nijlit,  Ba«apa.  Raalatanca.  or  Conoaalmant.  Flight  from 
justice,  and  iU  analogous  conduct,  have  always  in  human  experience  been 
deemed  indicative  of  a  consciousness  of  guilt.  The  wicked  flee,  even  when  no 
man  pursueth ;  but  the  righteous  are  bold  as  a  lion.  In  our  primitive 
system  of  law,  the  accused  who  fled,  whetiier  innocent  or  guilty,  suHered 
forfeiture  and  escheat;'  though  this  was  rather  a  mode  of  deterring  him 
from  refusing  to  appear  for  judgment  than  an  evidential  rule.'  It  is  to-day 
universally  conceded  that  the  fact  of  an  accused's  flight,  escape  from  custody, 
resistance  to  arrest,  concealment,  assumption  of  a  false  name,  and  related 
conduct,  are  admissible  as  evidence  of  consciousness  of  guilt,  and  thus  of 
guilt  itself: 

1708,  L.  C.  J.  Eyre,  in  CroufieUl',  Trial,  26  How.  St,  Tr.  216  :  "The  proeeoution  say 
--and  they  lay  truly  —  if  they  malce  out  that  the  conduct  of  the  priaoner  has  been  that 
he  has  either  o.iginally  witlidrawn  himself  from  justice  or  that  he  has  Uken  paint  to 
aecrete  himself  from  justice  after  be  was  apprehended,  that  those  are  circumstances  which 
do  at  least  infer  a  consciousness  of  very  great  guilt,  and,  if  there  be  no  other  reason 
assigned  for  the  conduct  of  the  party,  very  much  corroborating  and  supportinir  the 
charges."  " 

1830,  Par$ons,  J.,  in  J.>l,n»on  y.  Slate,  17  Ala.  618,  624  :  "  A  flight  is  universally  ad- 
mitted as  evidence  of  the  guilt  or  the  accused,  though  not  conclusive.  If  we  take  flight 
as  evidence  of  fear,  and  fear  as  evidence  of  a  known  cause  of  dread  or  apprehension,  we 
arrive  thus  at  the  inference  of  crime.  .  .  .  In  thU  instance,  then,  we  take  the  flight,  a 
thing  of  itself  harmless  and  innocent,  as  evidence  of  conscious  guilt,  a  necessary  conse- 
quence of  the  crime  itself;  and  the  conscious  guilt,  of  which  the  flight  was  evidence,  is 
proof  in  iU  turn  of  the  crime.  In  this  instance,  therefore,  it  is  certain  that  the  Uw  ad- 
mits evidence  of  the  party's  conduct  merely  to  prove  his  conscious  guilt,  which  is  proof 
of  crime." 

1898,  Parker,  J.,  in  the  Federal  District  Court  for  Western  Arkansas,  charging  the  jury 
in  Slarr  t.  U.  S.,  164  U.  S.  {)l>7,  17  Sup.  224,  and  in  Alberty  r.  U.  S.,  162  V.  8.  491),  16 
Sup.  864:  "  The  law  says  that  a  man  is  to  be  judged  by  his  consciousness  of  the  right  or 
wrong  of  vihat  he  does,  to  some  extent.  If  he  flees  from  justice  because  of  that  act,  if  he 
goes  to  a  distant  country,  and  is  living  under  an  assumed  name  because  of  that  fact,  the 
law  says  that  is  not  in  harmony  with  what  innocent  men  do,  and  jurors  have  a  right  to 
consider  it  as  an  evidence  of  guilt,  because  he  is  an  eyewitness  to  the  occurrence,  he 
knows  how  it  did  transpire,  he  is  presumed  to  have  a  consciousness  of  that  act  ...  It  is 
a  )rinciple  of  human  nature— and  every  man  is  conscious  of  it,  I  apprehend  —  that,  if 
I  does  an  act  which  be  is  conscious  is  wrong,  his  conduct  will  be  along  a  certain  line, 
he  will  pursue  a  certain  course  not  in  harmony  with  the  conduct  of  a  man  who  is  con- 
scious that  he  has  done  aa  act  which  is  innocent,  right,  and  proper.    The  truth  is  — and 


*  To  these  instances  Slid  the  followinj;:  1828, 
State  V.  Guild,  10  N.  .1.  L.  17'  (refusal  to  touch 
t  corpw ;  admitted  below,  not  criticintd  on  ap- 
pea'.).  The  illegality  ot  coinpelliri);  such  a  teat 
wohI.I  lie  immaterial:  poa,  §2183.  But  di»- 
tingiiisii  the  case  of  a  refusal  to  suhniit  ciie'a  feet 
to  nieasiiri-ment,  or  the  like  ;  if  this  be  regarded 
as  compulsory  aelf-erimination,  then  the  refusal 
cohM  not  be  admissible :  poat,  $  2265. 

For  the  priuciiile  which  excludes  such  tests 


as  in  themselves  a  mode  of  proving  guilt,   see 
ante,  $  9. 

»  160r  (?),  C<*«,  6  Rep.  109  b,  Foxley'sCase: 
"For  althoajth  he  be  found  Not  Guilty,  yet  he 
shall  forfeit  his  goods  by  the  flying,  quiafatelur 
faeinua  qui  judicium  fugit,  and  the  law  will 
not  admit  any  proof  against  this  presump- 
tion " ;  so  also  in  3  Inst.  232,  233. 
•  »  Pollock  i,  Maitland,  Hist.  Eiig.  Law,  II, 
588. 


asi 


I  27«  CONDUCT,   AS  EVIDENCE  OF  OUILT.  [Chap.  XI 

It  If  an  old  •eriptur.I  .d«i,_.th.t  the  wlektd  (Im  «hm  no  m.n  ponuoth  bnt  th. 
r.«htwu.  .r.  M  bolJ  M  .  Ho...'  M.n  who  ur,  «,n«elou.  of  righl  hrTr.oS  to  fiS 
r(,.y  do  not  ...iUU  to  oonfwnt  •  Jury  of  U..ir  country.  b^lL  thu  llrl  wUI  Dro!^ 

of  tl .  1.W  tb»t,  wb«n  a  man  tle«.,  tl.«  fact  that  b«  do«.  m  may  U,  tak«n  aMJi^Thlrl 

cirofV.Tu.r."'''''" "  •""'  -'-"  --  '^-'  '•4'  '•i^  ii^  rra's 

This  principle  \mn  been  no  many  timns  sanctioned  that  iU  frequent  modern 
rei.etit.on  ha.  become  redundant;*  no  further  judicial  attention  .hould  Z 

»il)le.  Imtoiily  to  inakute  tlw  |irriK.trator  ;  «l,ri» 
t he  Hit  u  hi)l .Irriiod,  aiul  tlii-  <Wgtt,  „f  lumiiriile 
al..n|.  Ill  luctiun,  excliiUe.1 ;  tlii,,f«m.  iii.«jiii„|, 
fur  th.-r«  li,«v  «  »  guilty  coil»ioll.Df«  of  til.  lll:.|. 
ic.  uf  tli«  killiiiR)  J  1«0I,  Slut.,  r.  LvoiiH,  -  i,| 
«i'i.".!r"''=  '"••■  1»?*.  Uarniii  r.  IW,!-,' 
73  111.  S.18,  a«0  (Kiviinc  •'«traw  Uil  "  aiiJ  f.irl.it- 
,'i?w  r  """K"''""^'  i  l««iii«  «ii<l.-r  an  o/iVmI  ; 
181#3,  JiimiTOii  r.  l>eo|.l«,  145  i,l.  347,  'i7«  (nnir- 
Uer  i  •  tliB  .ircuiintiiia*. of  thn  purituit  mi.)  nil., 
ture  hi  Ih,.  .lefriiilant  l.y  tlix  crowd  of  itoi,!,.  " 
fi.    "  he  flwl,  a.luiitt.'.l)  ;  /«</.  ..  18S0.  Portir  r. 

?!  A'  M".'^-  "*•  ""  •  "*«-'•  H'tti'«rr.  State.  Itf 
IJ.  48.  00  (Btteiii|,t  to  fm„i^) ;  1877,  Wayhriffht 
r.  State,  uii  1,1.  laa,  K>f,  (rfj^i.t  j,,.,  „„f  ;:f^^»  , 
real  iireHiuiiptioii  of  lav.)  ;  H,8J.  Batten  e.  Slate, 
80  1.1.  3U4.  400 ;  1897.  Aii.Iersoii  e.  State.  147 
'i:J*u'  "  ■'''•  I-  *<"  ("■-"tance  to  «rn.»t)  j 
190O,  Barton  v.  Stat.-.  1.14  id.  670,  S7  N.  E.  61S 
(lailiire  to  a|,|Kai-  for  trial  when  under  rrcoiiiii. 
».ii.'.')  :  /,i. .  is.i7,  Slate  V.  Arthur.  a3  la.  430. 
43-J  (.•aca|»)  ;  l»r7,  State  u.  .laniM.  45  iil.  411 
J*'"'*"*  i  l^'B.  State  V.  Fowler.  63  id.  103  105, 
^  N.  W .  D83  (ii»istame  to  a  demand  for  tlie 
weu|H.ii,  eneliideij);  1883,  State  v.  Rodman.  82 

1890    State  v.  Van  Winkle.  80  ill.  15.  18,  45 
y.   W .  388  (.le|»irture  anffiiiont.   if  oteurrii.K 
after    kiiowle.lf.'H    that    he    was    or  woul.l    l« 
cliarced) ;  189i,  State  v.  Miiianl,  98  id.  267,  65 
N.  W  .14.  (mimler  ;  the  defemlanfn  leaviiio  tlie 
fiinerol  |.ro.:e»,ion  on  hearing  that  he  wna  to  !.« 
Hiarged  with  the  crime,  a.linitled);  1895,  State  r 
SeviiHire,  94  id.  699,  63  N.  W.  6B3  ;  1900,  \Vi^ 
u.  Schh|e»«er,  111  i.l.  18,  82  N.  W.  439  (breadi 
ol  pi'.iinise  and  Deduction ;  douhtcd  foreivil  ca«.  s- 
the  di.ubt  iH  nnfonnded)  ;  A«n. .-  1897,  Stat.'  v' 
Thoni.a«,  58  Kan.  80S,  51  Pac.  2l'8  ;  1902   Sl.ite 
».  Stewart.  65  id.  371,  «»  Pa.-.  335;  AV  .-  18.;.J 
lliiniinerr.  Com..  1  l!ii«h  76.  78;  1878,  K.-u! 
m..Iy  V.  foni.   14  id  345  ;  1888.  Ila«lmi»  v.  fo„... 
?L^''  u  f  •  ®  ^-  ^^  •  '^^^  '"'S'"  ""•  ™n.-ealine„t 
Itnl-  ""'<"''••'•""-    -Ky-  -,  nS.  W.  «i5 
18.<5,   tlark  1).  Com.,  —    id.  —  ,  S2  S.  W   131 
(■ittempt  to  encajie  from  jail) ;  1900.  Savior  i-. 
Com..  -  Id  _,  57  S.  W.  614  (failing  to  appear 
un.ler  a  bail  Wid.  admitted) ;  La. :  1878.  State 

•"■•i,     ,'oX'..^2  ^-  ■*"•   '^*'  (attempt  to  l.r,.„k 
jaii) ;  18(9.  State  r.  Dufour, 31  id.  804  (i-scaii.)  • 

J?!!?'  '^'"'*  "•  "*'^»-  *^  '^-  1189,  20  So.  7--'9  •' 
IflOl,  State  V.  Middleton,  104  U.  914,  28  So 
904  ;  1901,  State  v.  Baptiste,  105  id.  681,  30  S" 
146  ;  Me.:  1879,  State  i>.  Frederic,  69  ile.  403 


ir      ."i    1*  '"""*'"«  fuliiitf"  tho  circum«UBc« 
otrereil  ia  Hijjht,  nnJHM  oth«rwi«e  aiieciUe.!  ;  and 
the  evideme  was  admitteil  whore  uot  otlierwix 
jt.ted;  fng.:  1S:J6,  B.  v.  Hazv,  2  C.  *  P.  4.-,8 
ftr.->!MM  ;  riirinina  away  ILini  t)ie  premiaes  when 
iletectetl,  u.ltnitte.Ta.e»i.leni-«  of  not  beiiiu  there 
by  i«rini«ion) ;  A/a.:  I8j3.  Campla-ll  ».  State, 
23  Ahfc  44.  75  (plan  to  atcaiia)  ;  18J6,  Martin  v. 
State,  28  id.  71,  81  )e«ittpe)  ;  1871.  Mnrrell  r. 
State,  46  id.   89.  91   (kiiuc)  ;  187.'.,   I.evi«,n  ». 
State,  54  1.1.  519,  627;  1877,  Bowleg  r.  State,  .',8 
Id.   333  (and    that   the  ttixht   wa*  lieyoii.l   the 
Juii*li.tion  may  be  shown):  18SI,  Svlve-ter  o 
State,  71  id.  2,1,  26  ;  18S.1,  Ko»,  ...  State,  74  i.|. 
536;  1885,  flarke  ».  State.    78  i.l.  478:  1895 
Whitak.-r  e.  State,  lotf  i.l.  30,  17  .S...  4.'lrt  •  lS9i' 
Ja.-k«..ii  r.  State,  106  i.l.  12.  17  8...  .(33    (fliuht 
aii.l  a«nnii.ti..n  ..f  «/,,„)  ;  ,S86,  White  ...  State. 

State,   26  Ark.   92,   9j  (.•..ncea!nu-nt  wli.-n  in- 
»|»-.-tel  with  .itlier*  in  .inler  to  he  i.h-ntilie.li- 
1S8I,  BiiriiH  V.  Stale,  33  id.  221,  -225  (Hiiflit  an.i 
ex-atie);  CW. .- 1873,  People o.  Stioiig,  4«Cul.  SO' 
(e*a|M),  H.lnii.H»il.le.  but,  .«»i/</«.   not  uiileas   he 
knows  til.-  .ans.-  of  the  artvat)  ;  1873,  People  e. 
8t.i.iley,  47  id.  113.  118  (e*.-a|e-)  ;  1880.  People 
P^  Wong  Ah  .Ngow,  54  id.  151,  1J3  (wme;  but 
It  .l..,-<  n.it  rai»e  a  preaiimptimi) ;  18i»7,  Peorile 
».  Winthiop.  118  i.l.  85,  60  P.ic.  390  (hi.liii«, 
taking  an  assumed  name,  carryiiijf  around  iiewa- 
pa|wr  aiTouuts  ..f  the  crim.)j  1897,    People  r. 
Asime.ul,  lb.  508,  60  Pac.  681  (failure  to  return 
an.l  .^laini  th.!  stolen  j{oo.|«  taken  from  him.  ad. 
niitt.-.|)  :   1,S9S.  People  e.  Vi.lal,  1->1  i,l.  221,  153 
lac.    .ISH  (fli:<lit  fmni  arivst  for  another  .-rime 
exelii,l.-.l) ;  1900.  P.-opie  e.  Lee  Di.k  [..ing,  129  id' 
491,   62   Pa.-.   71  (hut  not  the  mere  r.-,„ipt  of 
letters  Ironi  other  |iersonsa.|visin!{nii;ht)-   liiOO 
People  r.  naniieily,  123  i.l.  8.3,  «()  P,,-.  670  (re' 
aistan.v  to  arrest) ;   O.  C. :  1900,  Kiink  v.  U   S 
16  I).  C.  Ap|..  478.  4H1  ("a  confession  of  n  .-on'- 
teniplate.l  assault  f..r  the  puriHi-u-  of  es  ai.inz  " 
a.|mitte.|)  ;  F/.,. .-  1903,  Carrr.  Slate,  —  Fla     - 
34  So.  892  (resiatiin.a-)  :  fJa. :  1852,  Whalev  o.' 
State,  11  (Ja.  123,  126  ("It  isa,«ii..d  that  thU 
atti-mpt  to  l.rilw  the  fjiianl.  in  or,ler  to  etfe.t  his 
escajie.  is  .Miisistent  with  innocence.     But  that  is 
11.)  test.     Is  it  not  an  index  of  guilt '")  •   1358 
Keyel  v.  State.  26  id.  275.  281  (,.s.aw)  ';  is;!,' 
Snuth  0.  State,  63  i.l.  168,  170  ;  13S6,  Sew.ll  c. 
Vincent,   76  id.  836  (uiil.-ss  explaine.l)  ;   18si7 
Hiii.soutj.  State,  101  id.520,28S.  K.  1010-  /</.<   . 
1870,  People  v.  Ah  Uhoy,  1  Ida.  317,  320  (a.liiiig! 
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rliL^  "T  **'".  **'  ""'P*'»'»  "  P"«umpttto«.  u  to  miN  th«  qoMtion 
then  remain  only  .  few  deUiU  th.t  en  be  open  to  comraent : 
J„  -  ««»-;on.lly  require.1  by  .  Court  thet  the  «cu.ed  should  h.v. 

t^  Jr7i      J"  **f  '"'"'»"'^  "'  ""•P^^'"-     Thi-  i.  unnece.«ry;  U  i! 
lr.r  **"""  "'"  "  '"•"  •videnti.l;  ignorance  of  the  charRe  L 

:;tt«,'ndrr  ^"^'  *"^  "-•"  ^  "»'^"  -^  ^"^  ««"^^  -'«"*«-- 

evidenii  "^IT,?- ""  *T""  "i''  **"*  "  •"^/^'"■»"'  "wht  i.  the  adn.iMible 
evjdence.     But  thi.  u  obviou.ly  unsound.    The  prosecution  cannot  be  ex- 

f^t^J?KT"?!"u"''""'  '"  •=°""-^'""''  »""--^  explanation,     Th 
In  n^.l*'.     f-      J"^"  •'K"'Hcant;  it  become,  most  significant  when  after 
all  no  explanation  is  forthcoming. 

(0  The  dight  of  another  perton  is  relevant  so  far  only  as  the  accused  hu 
conn.ved  at  it ;  •  and  it  may  then  also  become  relevant  u  an  act  of  I^p™!^ 
•ion  of  testimony  {poU.  §  278).  "uppre^ 


Va  (•1low*bl«  for  fliftht  whrn  KUKht  for  irrcit ; 
whether  h«  hni)  bwn  inforiiit^  of  the  rharae  or 
not);  ./AM. ,  1878,  Com.  e.Tomv.r.  11»  »?,«. 
SIS  (HiKht  or  concealmrnt) ;  18W5,  Cnm.  v 
Acton  las  id.  11,  *3  N.  K.  S2B  (l.idinB  In-fr 
rroin  oncer*  i  ohing  for  lic|uor  ille|{g||y  kept ; 
the  iiitimitioi  at  thit  might  be  r«e.tteJ  if  the 
ieareh  waa  il  .1  and  the  defendant  knrw  thia 
aeema  to  be  improper,  b««aiiw  that  woul.l  fiiriii.h 
merely  a  oounter-expliinntion  of  the  ooiidiict)  • 
Mwh. :  1867,  People  r.  Pit«her,  IS  Midi.  897, 

ij.»vi""**  ""■'"' '  '*'*•  Pfoh«»<!o  r.  Cwk,  38 
Id.   717,  718  (re«iat«n<^  when  arreiteil);  Igiis. 
Peonies. Caldwell,  107 id.  367. 374, «5  .\.  W.  216- 
1900,  People  I..  Keep,  123  id.  231,  81  N.  W.  10»7 
(Mca|>e  from  jail  of  conrict  for  anotlier  offence 
kiiowing  of  the  nrenent  charge  agaitiat  him) : 
f^,i\^*^'  '^'"''5'  ••  ^'«"'  13  Sill.  4  M.  202, 
Ml  (hiding) ;  Mo. :  1851,  Fanning  r.  8(,ite,  14 
Mo.  388,  3»0  (attempt  to  ewaiH') ;  1857,  State  r. 
Phillips  24  id.  475,  484  ;  1^73,  State  r.  Wil- 
llama,  54  id.  170  (attempt  to  enoiiiw  nftr-  arrest)  • 
1882,  State  r.  Mallon,  75  id.  357  (bn-ali  .igorat- 
tempting  to  break  jail);  8tatri>.  King.  78  id.  657; 
189,,  Sutev.  EMiia,  138  id.  lH,  39  8.  W.  468 
(the  mere  fact  of  preaence  in  another  State  when 
arrested  la  not  enough) ;  1898,  State  r.  H.ipi»-r, 
142  Id.  478,  44  S.  W.  272  (mere  return  to  liomi 
near  byUnota  flight);  1899, 8t,itei,.Garri«.n,  147 
id.  548,  49  8.  W.  608  (escaj*  from  jail)  ;  Mint.  : 
1900,  State  ».  Lucey,  24  M..nt.  295,  61    Pac 
994  (inability  of  aearchera  to  find  thedefemlant)  • 
Arl,r^:  1898,  McVey  i,.  State.  55  Nebr.  777,  76 
«.  W.  438  (that  the  police  had  searched  for  the 
defendant     unsuccessfullv,    admitted) ;     1901 
George  i>.  SUte,  61  id.  869.  85  N.  W.  840  (going 
to  another  [art  of  the  State) ;  JV.   ff. .-  1856 
State  r.  Rand,  33  N.  H.  216,  225  ("the  act  of 
flying   and  escaping   from  the   pluce,  conceal, 
ment  and  disguise  of  the  pers(  a,  and  other    oU 
and  conduct  of  the  like  character")-  A' 

loon       n ^^  ■.    ..  ■  _-    '  » 


ing  ont  of   the  shtrirs  way)  j  tf.  D  ■  igga 
Stat.  „.  Kent.  5  N  J).  516.  87  V.  W  1052 ;  f^', 


W.V  if  "•''"''  »•  Com.,  84  Pa.  80,  88 ;  rmn. 
1844  Tyiier  v.  State,  5  Humph.  3«6  ("We  are 
told  bv  an  early  and  mott  vanerable  authority 
that  the  wickwl  fly  whan  no  one  pursues  ;  and 
we  are  told  elsewhere  that  coiiscieiice  makes  men 
cowarda  );  Ttx.:  1899.  Huchanen  ».  Sute,  41 
Tex.  Cr.  127,  62  8.  W.  7«9  (flight  after  .," 
Iiniinaiy  charge  of  another  tenor  for  the  same 
/n*'  J'^'^''""'  indictment,  not  eTclii.led) ; 
«;<,.*  •1900  State  r.  Morgan.  22  Utah  162.  61 
Pac  62,  ;  rt. .-  1901.  State  v.  Shaw,  73  Vt.  149 
60  Atl.  863;  fa. ;  1902.  Ander«,n  i.  Comu  lOO 
Va.860,  42  8.  E.  866  (escape).  '^-™^.  'w 

In  the  Federal  Supreme  Court,  the  evidential 
admissibility  of  the  circumsUnce  is  conceded  in 
•  series  of  cases,  in  some  of  which  howeyet  • 

w"'?',,'''*  ■*•''''  J"''k«  "'"''"•  J-  of  Ark" 
w.    U.)    IS   disapproyed    for    using   the    term 
•presumption":  1896.  Hickory  ».  U.  8     160 
I'.  8.  408,  18  Sup.  327  ;  1896,  AlWrty  v.  V.  S.. 
«2  Id.  50!.,  16  dup.  864  ;  1898,  Allen  r.  V.  8 
1«4  id.  492,  17  Sup.  154;  1897.  Surr  r.    U  S 
181  Id   227,  17  Sup.  223.     These  cases,  on  the 
point  of  presumption,  are  ill-nd»i8e.l  in  their  at- 
fenipU  to  assume  the  no»ition  of  monitor  over  a 
great  and  experienced  trial  judge,     in  the  Al- 
berty  case,  the  charge  did  not  bear  the  construc- 
tion put  ution  It  above.     I„  the  Allen  ca«,  the 
opinion  repudiates  the  notion  that  flight  create* 
a      presumption."  and  then,  in  the  very  n<'Xt 
pamginph,  itself  declares  that  fabrication  of  testi- 
nioiiy  creates  a  "presumption."     Compare  S  21 
o«/<,  note,  II  2490,  2iU.  po»<.  «~     »    '• 

♦  1873,  Peopl*  r.  Stanley,  47  Cal.  118,  118  (ea- 
ca,*  of  a  co-indicter,  excluded);  1867.  People  ». 
fttcher.  15  Mich.  397,  406  (flight  of  an  accom- 
plice;  adinitte<l,  the  defendant  having  instigated 
\^l  W>,U'"»'  f<'""°i'"  ••  People,  42  id. 
"^  ^^-  ^i^°I'  ""«'"  "f  ■"  "'-"'inpHce.  found 

with     inn     nAfanHanf      wkoK ^_  l     *       i        ..... 


1839.   People  r.    Rathbun.  21  Wend '60.    518     iii  .u.^r '*"?'"'«''.' °f'" '™'''"P"«.  f"""'- 
Toui — 23  853  ^        ' 
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I  27«  COXD'JCT.  AS  EVIDENCINO  A  WEAK  CAUSE.     [Cmp.  XI 

th«  rulM  of  prMumption(/w<.  112490.2611).  4««uon  oi 

(#)  On  the  logical  principle  of  Explanation  (anh.  |  32X  the  aoenaed  may 

irTr.^"'"'  *°  **"'"'  **"  8""»y  .igniflcanca  of  W.  condurj/f^S^ 
which  indicata  it  to  ba  equally  or  more  conai.Unt  with  aoae  other  hrpoth- 
eaia  than  that  of  a  conaciouaneM  of  guilt :  ^^ 

h,^n!!J^Sufr'Jr  '"  *r'""'f  '   ^"*-  "  ^■•''  »<•  Ol-  a«.o«d  off.rMi  to  show  that 

readily.  efflci.ntly.  and  with  entire  -f.ty  pr„vid«i  .g.in.t  by  th.  aocu^d  •llitrbvTk 
own  act  or  through  th«  in.trun,enUlity  of  the  offlc.rt  of  tb.  Uw."  ' 

Such  attempta  at  explanaUon  are  aometimea  declared  improper;  but  the 
Sirtt^pla"^^^^^^^^^  "  ^°  -^"'^  ^^"-^  '-»^-  '-^^°«  »»»»•«  i«y  to 

§  277.  Oondaot  aa  eTldanea  of  Coaaoloneaaaa  of  a  Weak  Oaoae ;  (1)  Oea- 
•ral   Theonr.     The  aecond   class  of  cases  already  noted   (i  267    t>ar    b^ 

It  r  J'""  iV/'  ?"  '""'"'"'"'  "  ^"•'^'  •"  ■«»  «'  -vent  n'otTeceJ 
es  LrEr.  ?^'  '"?  '^''"  J*""  circumstantial  nature  of  the  evidence  ia 
less  marked  (though  not  less  real)  in  comparison  with  its  testimonial  nature. 
For  example,  when  A.  the  defendant  in  an  action  by  B  for  slander,  bribe,  a 
witness  to  assut  in  proving  a  plea  of  truth  aa  to  B's  misdoing.  A'a  conduct 


•  18«8,  Chumblea  ».  Bute,  78  AU.  4««,  4«8 
(o#rtain  oxplanatorv  e»i.leno»,  bp|<l  ir«^r«iit)- 
1902,  .San.  .M  v.  Stat*,  131  id.  1,  si  *..  6«J 
(acta  of  a  lynching  mob  three  weeka  altrr  the 
flmht,  excjmled);  18!»2,  U.  H.  ».  Croxa,  20  f)  C 
878  (explanation  a.lniitti-cl);  1S5H,  Onl.len  ,' 
HUte,  28  0«  627,  6)1  (fear  of  an  attack  fr,ni 
??!.*„  ""'*  "'"•'"'y  «»M"lted  him,  iMlmittea), 
1881,  Batten  i>.  Stat.-.  80  Intl.  394,  400  (fear  of 
Tiolence  from  bvatan<ler«,  admitted):  1885 
Welch  ».  State,  104  id.  347.  352,  3  N.  E.  850 
(exclu1e<l,  liecaiise  no  evidence  of  the  flisht  bad 
been  offere.1)  ;  IDOl,  Bradt.iirn  e.  U.  S./S  Ind 
T.  B04,  «4  8.  W.  550  (that  be  had  been  advi^ni 
to  leave,  to  avoid  vengeance  by  the  deceased'a 

fj  So''.^"*?"^''  '*'^'  ^'"""  «•  I>e:imnnd,  109 
id.  72,  80  N.  W.214  (defendant's  attempt  to 
escape,  held  explainable  a«  due  to  fcnr  of  mob 
Tiolence);  1886,  Plummer  v.  Com.,  1  Bush  78 
78  (fear  of  violence  from  aoldien  ancl  from  the 
mol>,  admitted);  1876,  Com.  i-.  Tolliver,  119 
Masa.  314  (the  defendant  having  denied  that  he 
concealed  himself  and  affinne.!  that  he  wen.' 
about  openly,  avidence  that  he  was  disguiaeii 


when  Boinjt  ahont  waa  admitted);  1895,  Peopl. 
».  Cahlwell,  107  Mich.  874,  85  N.  W.  213  ('"it 
Is  alwaya  open  to  the  perton  to  make  explana. 
tion  of  the  reason  of  his  escape,  to  ahow  that  he 
WHi  not  prompted  by  a  conscioasnesa  of  ouiit  " 
but  a  volunUry  return  after  eacape  did  not  fur- 
niah  auch  explanation) ;  1856,  Bute  v.  Have. 
23  Mo.    287,   316  (explanation  allowe,l);  1867. 
State  V.  Philli|«,  24  id.  484  (popular  excitement 
a»  a  naaon  for  Bight,  not  admitted  here,  because 
It  did  not  yet  exist  at  the  time  of  flight,  nor 
could  It  he  apprehended);  1882,  State  ».  Million 
75  Id.  365  (maltreatment  admitted,  in  explana- 
tlon);  1883,  State  p.  King,  78  id.  667  C'the  pre- 
sumption  or  inference  from  guilt  arising  from 
flight  may  be  modified  or  overthrown  by  testi- 
mony showing  that  the  flight  of  the  defendant 
waa  occasioned  by  other  causes  than  conscious- 
ness of  guilt");  1896,  State  p.  Tavlor,  134  id 
109,  35  8.  W.  82  (that  he  was  willing  to  returi 
when   arrested,   not  a<lmitted).     Comiwre    the 
doctnne  post,  {  293,  as  to  conduct  indicating  con- 
tcKmrneu  of  iniwcnie*. 
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IH44-W3J       FALSEHOOD,  rRAUD.  SPOLIATION.  ETC.  157., 

awl.  M  that  hii  b«hi.f  or  coiiiciousneH  ia  not  a  mark  or  a  trac  o#  hi.  Z« 
oy  inquiry.    Thm  if  A  wore  a  third  perwn,  the  evidential  um  of  hii  con 

Zb Ton  *"  ^"8''»/-  Tathnm  (q«ot«l  «A  267)  apphe.  „  f„l Lt 
force.  Coniequentljr.  .uch  evidence  would  have  to  be  wnfined  to  th« 
conduct  of  partie.  in  the  ca„«.  ,i„c  for  them  it  woSd^?  any  rite  S. 

^y^l';;;Vlt^^^^  for  any  exertion  by  an  opponent  in  Lcau^ 
may  oe  onered  againit  him  na  an  adiuiss  on  (pott.  S  10481  It  U  ♦«.«  »k.. 
.0  far  a.  the  conduct  i,  that  of  a  criminal  defCd  nt.  it  may  U  «f  r^d  to  1' 
con.c.ousneM  of  hi.  peraonal  deed,  and  thu.  would  all  Ser  t^e  fim  1  ' 
.heady  noted  (§  267,  par.  « ;  §  273>     But  the  «.rt  of    ondTt  in  que"  on 

Z'r- i:?"lr:  ',r'^  °'  ^^rr-  "-P-''-t-  oVev?.ienr.n"d 
ine  like -is  a  matter  of  law  receivable  equally  against  civil  nartie.  «n^ 
»u.t  therefore  In,  treated  in  the  light  of  ?hi.  Lofd  r  u^  ItT.  enou.h 
then,  for  practical  purpo«„  to  note  that  thu  kind  of  conduct  though  ct 

uamg  ,t,  in  exvxl  can;  only  when  predicated  of  the  farty  opponent  i  e  only 

not]nr\^^T'"^  "  ""  *'^™'"'°"'  -»•"«  in  mLn^t  though 
not  so  theore  icaljr  so  reatrict.d.  practically  it  doe3  not  exceed  t  >     °"S 

imiu  except  m  the  rare  instance,  when  it  is  offered  to  prove  a  third  person 
the  really  guilty  party  (antt.  §  142).  ^  ^"°° 

alight'  1  "^v!"*'  'i'  ""*""  °' '''"  '"""*"°»  ^'>i<'»'  »  open  to  thi.  inference 
all  that  can  be  , aid  in  generalizing,  is  that  there  are  broadly  two  sortT^ 

cenLT  r-.!."'''"'i'"»  '  consciousness  of  the  weakness  of  tL  cause  1' 
general,  — bnbery,  destruct  on  of  evidence    and  the  lilr«.  .-!i  ,, 

conduct  indicating  a  consciousness  of  the  wVknt.  of      ^c  fit^ire:  ^f ' 

See  "Ttr  ?"""  V'"^r  '  P"'*'^"'"  ^'^"^  °'  •  dSent-nd  the 
Me     In  the  former,  the  inference  is  an  indefinite  one.  that  the  whole  cau^ 

TtL^  rr  "!:^'"^''^  °"^  "'"''  '"<=»'  "-"•  «-  employed  o,u,tai?r 
in  the  lat^r.  the  inference  ia  a  definite  one.  that  the  specific  wi  ne,"  t' 
document  bears  unfavorably  on  the  cause.  ^  °' 

§  278.    Same:  (2)  raUehood.  Prand.  PabrtoaUon  and  SuppreMjon  of  11,1 
dene.  BHbenr  SpoUatlon.  and  th.  U...     It  has  always  b^n  ""Sst^od 

partys  falsehood  or  other  fraud  in  the  preparation  and  presentation  of  his 
cause,  his  fabrication  or  suppression  of  evidence  by  briLry  or    polhtion 
and  all  sun.lar  conduct,  is  receivable  agains.  him  as  an  indiStfon  of  ll' 
consoousness  that  his  ca.e  is  a  weak  or  unfounded  one.  and  frem  that  c!n 
scmsness  maybe  infenred  the  fact  itself  of  the  cause'   lackoft  uth  and 

fT  in  M  '  "'T  '^""^  ^"^'  ""'  "PP'y  •'«^"  "e-^e^^arily  to  any  specTfic 
fact  m  the  cause  but  operates,  indefinitely  though  strongly  agninsT  the 
whole  mass  of  alleged  facta  constituting  his  cause.     The' nature  of  t 
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inferenee,  in  general,  may  be  gatherr  i  from  the  following  passages,  which 
deal  with  one  or  another  variety  of  conduct  of  this  character. 

1743,  Craig  dem.  Annetlrg  r.  Earl  nf  Anglena,  17  How.  St.  Tr.  1217;  in  this  cele- 
brated can  tlie  plwiitift  claimed  to  be  the  legitimate  son  of  the  defendant's  brother,  and 
the  true  heir  to  the  esUteg  and  peerage;  he  showed  that  at  the  age  of  14  he  bad  been 
kidnBpi>ed  by  the  defendant's  procurement  and  transported  to  Pennsylvania,  and  after 
l.i  years'  slavery  had  escaped  bacli  to  England  and  instituted  a  suit  to  obtain  his  rights; 
while  on  the  way  to  begin  proceedings,  he  joined  the  gamekeeper  of  a  friend  in  catching 
«.  me  poachers,  and  one  of  them  waa  killed  by  a  shot  from  hi-i  gun,  which  he  claimed 
went  off  accidentally;  he  had  been  tried  for  murder  and  acquitted ; »  he  now  proposed 
to  show  "that  the  relations  of  the  deceased,  being  convinced  that  the  killing  was  only 
aacidi  ntal,  had  intended  a  very  slight  prosecution,  but  that  the  defendant,  who  was  in 
no  way  related  to  or  acquainted  with  the  person  killed,  employed  a  solicitor  and  carried 
on  a  severe  prosecution  against  Mr.  Annesley  at  a  very  great  expense,  and  declared  '  he 
would   «pen<l   £10,000  to   get   hirn   hanged';"   the   purpose   of  thia  evidence   was  to 
"strengthen  that  evidence  of  the  defentlanfs  spiriting  away  the  lessor  of  the  plaintiff, 
and  show  the  defendant's  continued  design  of  removing  this  gentleman  from  any  possi- 
bility of  asserting  his  birthrijiht  " ;  Mounieney,  B.  (for  admission) :  "  The  foundation  of  my 
opinion  is  this  :  Every  act  done  by  the  defendant,  which  hath  a  tendency  to  show  a  con- 
sciousuess  in  him  of  title  in  the  lessor  of  the  plaintiff,  must  I  think  be  admitted,  beyond 
all  controversy,  to  be  pertinent  and  legal  evidence  in  the  present  cause.     I  think  that  the 
evidence  now  offered  liiith  that  tendency,  and  consequently  is  proper  to  be  admitted. 
This  evidence  of  the  prosecution,  in  my  apprehension,  stands  exactly  on  the  same  footing 
with  the  evidence  of  the  kidnapping,  ...  for  I  can  by  no  means  enter  into  the  dis- 
tinction of  lawful  and  unlawful  .icti,  which  seems  to  have  so  much  weight  with  my  lord 
chief  baron.     That  unlawful  act  was  not  therefore,  in  my  apprehension,  to  be  admitted 
in  evidence  because  unlawful,  but  because  it  had  a  tendency  to  show  such  a  consciousness 
as  I  have  mentioned  in  the  defendant;  and  if  the  carrying  on  the  prosecution  (which 
must  be  admitted  to  be  a  very  extraordinary,  though  lawful,  act  of  the  defendant)  hiith 
the  same  tendency,  it  ought  niK)n  the  same  principle  to  be  admitted  ";  Dawson,  H.,  was 
at  first  nnd.ciiled,  but  later"  agreed  with  Mounteney,  H.     Chief  Baron  Bmre,  also,  in 
charging  the  jury,  finally  showeil  his  acconl   with  the  same  general  principle,  in  thus 
alluding  to  the  kidnapping:  "  You  will  also  consider  whether  these  acts  are  not  evidence 
to  satisfy  yon  that  the  defendant,  in  his  own  thoughU  and  way  of  reasoning,  considered 
the  staying  of  the  boy  here  as  what  might  .some  w.iy  prejudice  his  title.     But  whether,  as 
insisted  upon  by  the  plaintiff's  counsel,  you  ought  to  take  this  as  an  admission  on  the 
part  of  the  defendant  that  the  plaintiff  was  the  lawful  son  of  Lord  Altliam  [earl  of 
Anglesea].  will  deserve  further  consideration.      Undoubtedly  there  it  a  violent  presump- 
tion, because  no  man  is  supposed  to  be  wicked  without  design,  and  the  design  in  this  act 
must  be  some  way  or  other  relative  to  the  title  :  but  whether  or  no  it  was  the  opinion 
of  the  trouble  he  might  have  from  tliis  lad  that  induced  him  to  do  the  act,  or  a  con- 
sciousness that  the  lad  was  the  eon  of  Lord  Altham.  must  be  left  to  your  deterniinalion." 
1870,   Cockhum,  C   J.,  in  Morinrty  v.  It.  Co.,  I..  R.  5  Q.  \\.  ;)in:    "  The  conduct  of  a 
party  to  the  cause  may  be  of  the  highest  importance  in  determining  whether  the  cause  of 
action  in  which  he  is  plaintiff,  or  the  ground  of  defence  if  he  is  defendant,  is  honest  and 
just,  —just  as  it  is  evidence  against  a  prisoner  that  he  has  said  one  thing  at  one  time  and 


'  R.  r.  Annesley,  ih.  109S;  this  grest  contro- 
versy leil  to  three  trials  ;  the  tint,  K.  i>.  Annesloy, 
was  for  the  above  murder  ;  thesei-oml,  Annesley 
».  An^leses,  was  for  the  title  to  the  •stntes ;  and 
the  thinl,  K.  i>.  IXenth,  18  How.  St.  Tr.  1,  was  for 

Serjury  c^ommitted  by  the  chief  witne.ss  for  the 
efeudant  at  the  second  trial.    The  remarkable 


fenturo  is  that,  though  the  jury  fonnd  for  the 
clnimant  in  the  second  trial,  yet  in  the  thini,  in 
which  the  whole  rause  was  virtually  re-tried, 
the  jury  acquitted  of  peijury  the  chief  witness 
agniiist  the  claimant  at  the  second  trial. 
»  lb.,  p.  1244. 
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•nother  «  another,  m  ihowing  that  recourse  t<  falsehoods  lead. Ir,  :,  to  an  inference  of 
gm  t.  Anytijing  from  which  «uch  ...  i.iferen,  o«-  be  drawn  is  .  ^eut  and  i.nportant 
evidence  with  a  view  to  the  i«.ue.     So,  if  you  c  u.  ,.ow  th»t  a  pla  .tiff  hae  been  ri,orn 

1  h  t  T'.?""*  ''"u'"*'""""*  *"  •'•""  "^""'•^  '=•  '"  nury.  it  is  .tiong  evidence 

timt  he  knew  perfectly  well  h..  cauw  wa.  an  unrighteou.  one.  1  do  not  eay  that  it  i» 
conclusive ;  I  fnlly  lyree  that  it  should  be  put  to  the  jury  with  the  intimation  that  it  doe. 
not  always  follow,  because  a  man,  not  sure  he  nball  be  able  to  succeed  by  righteous 
means,  ha.  recourse  to  means  of  a  different  character,  that  that  which  he  desires, 
"amely,  the  gaining  of  the  victory,  is  not  hi.  due.  or  that  he  has  not  good  ground  for 
believing  that  justice  entiUes  him  to  it ;  .  .  .  but  it  U  always  evidence." 

..Th'^'  /Y^.!!!!;^;'!'  ."  ^Z-  ^'"""'  (Tichbome  Case),  Charge  to  the  Jury.  I,  813: 
"  These  falwhoods  [of  the  defendant],  however,  must  not  operate  unduly  to  L  preiu- 
dice  of  the  defendant  beyond  this,  that  falsehood  is  a  badge  of  fraud;  and  a  case  which 
IS  «3ught  to  be  supported  by  means  of  deception  may  prima  facie,  until  the  contrary  be 
shown,  be  taken  to  be  a  bad  and  dishonest  caM;  and,  further,  the  recourw  to  fraud  and 
falsehood  necessarily  engender,  distrust." 

1850  SAoic,  C.  J.,  in  Com.  v.  Weh»itr,  5  Cush.  293,  316:  '•  To  the  same  head  may  be 
referred  all  attempU  on  the  part  of  the  accused  to  suppress  evidence,  to  suggest  false  and 
deceptive  explanation^  and  to  cast  suspicion  without  just  cauM  on  other  persons  -all 
or  any  of  vvhich  tend  somewhat  to  prove  consciousness  of  guilt,  and,  when  proved  to 
exert  an  influence  against  the  accused.  But  thi.  consideration  is  not  to  be  pres*id  too 
urgently;  because  an  innocent  man,  when  placed  by  circumstances  in  a  condition  of 
.usincion  and  danger,  may  rewrt  to  deception  in  the  hope  of  avoiding  the  force  of  lucb 

1802,  Bigtlow,  C.  J.  in  Egan  v.  Bawktr,  6  All.  452  (admitting  evidence  of  .uboma- 
tion  of  a  witness) :  "  The  inference  i.s  a  reasonable  and  proper  one  that  a  person  havinir 
an  honest  and  fair  debt  will  not  endeavor  to  support  it  by  falsehood  and  fraud;  and 
the  fact  that  he  resorU  to  such  means  of  proof  has  a  tendency  to  show  that  he  know, 
he  cannot  maintain  his  suit  by  evidence  derived  from  pure  and  incorrupt  source.  " 

1875,  Ro„,  J.,  in  Gretn  v.  Wuo<ll,ury,  48  Vt.  6:  "  All  authorijed  attempU  of  a  party 
to  suppress  the  testimony  of  the  other  party  are  clearly  admissible,  and  are  evidence  that 
in  such  party's  own  conviction  liU  case  will  not  bear  full  examination.  They  .how  a 
consciousness  in  such  party  of  the  weakness  of  his  own  cause." 

Wi,Slale  V.  Heed,  62  Me.  145;  the  following  charge  wa.  approved:  "There  is  no 
reason,  if  he  is  innocent,  for  withholding  a  single  truth ;  there  U  every  reason  for  utter- 
ing It  If  innocent.  If  guilty,  if  he  does  not  confem,  the  reaoH  in  all  caM.  is  or  must 
ever  be  to  faUehood,  evaeion,  or  silence.  .  .  .  Kach  falsehood  uttered  by  way  of  exculpa- 
tion  become,  an  article  of  circumstantial  evidence  of  greater  or  less  inculpatory  force." 

As  the  general  principle  applies  in  common  to  all  these  forms  of  fraud,  it  ia 
not  necessary,  nor  is  it  usually  possible,  to  discriminate  the  precedenta'  that 
apply  it  in  one  or  another  form.  Roughly  classifying  them,  they  admit  all 
forms  of  personal /altification  by  the  party  iu  the  course  of  the  litigation;* 

the  prior  trial,  aiimitted  and  sUowed  to  be  shown 
fsiM  ;  Curley.  J.  :  "Itbetrsyt  ■  conKiousn«« 
tlwt,  uiileu  the  jury  are  made  to  believe  a  faLw- 
IkkxI,  the  ca«!  axainst  the  party  u  KuffiiMent  to 
convict  him";  ChriatUncy,  J.,  diss.,  but  bU 
opinion  aeema  to  tnt  on  the  rule  that  a  witness 
i«  not  to  be  contradicted  on  a  collateral  point, 
—  a  rule  not  here  applicable,  beciiuae  it  la  the 
partv'.H  fabrication  as  defendant,  not  as  witneaa, 
that  IS  offered);  1902,  Com.  ».   Devanev,  182 


»  1873.  Walker  v.  State,  49  Ala.  398,  401 
(lying  explanation  of  auspicious  circumstaiicea)  ; 
1875.  Laviaon  v.  State.  64  id.  619.  527  ("fabri- 
cation of  evidence") :  1894.  Jones  r.  State,  69 
Ark.  417,  27  S.  W.  601  ;  h.  c.  61  id.  88,  32 
S.  W.  81  ( "  false,  iniprolwlile.  and  [or]  contradic- 
tory sUtementa  "  explaiiiinK  suspicioiia  circuni. 
stances  against  him) ;  1897,  Hinsbaw  v.  State, 
147  Ind.  834,  47  N.  E.  158  (telling  a  false 
s<  ry);  1874.  State  v.  Benner,  64  Me.  367,  889 

f<..lun  o»«M..t.    loan    n ..!_  ^      a i  i     <•>  •■•    a 


(mise  stories);  1880.  People  e.'  Arnold,"  43  Mich.      Masa.  '38,  64'  N.'  E^ioiTuTiiffr  laM'^lltl'^ 
■Mi,  306,  6  N.  W.  886  (defendant's  .Utam.nt  at     Fuigenoi,  162  Mo.  SSs,  m's.  l?°  ioi  (ftl^ 
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of  docuo^ents  (post,  §  291)  or  other  CeriaYobyct  .""'""  "  '^''"•^" 


stones  et.-.);  1874  SUte  .,.  En.  10  Nev.  277. 
^1  (larceny  ;  different  statmnents  as  to  how 
possession  WM  obtoined,  admitted):  1874  Cole 
man  r.  People,  68  N.  Y.  556.  660  (false  st^te 

w"„^r  I«1  "iT  «''"'"'?,«  »  eon.iloZie«': 
kI^^JI  1869.  U.  8.  V.  Randall,  Deady  624 
S42,  643  contradictions.  nji»statenientrf.1«,fi^„' 
tions  of  entries);  18M.  ■mUoTrU  S  162 
US.  613.  16  Sup.  896  (false  storied)  1879! 
?91  VfT"  r  ?H'«'  "  ^^'••'-  288.  293.  4  N  W 
821  (false  stories).  Couim,  but  unsound:  ISSl' 
Burns  v.  Sute.  38  Ark.  221,  225  (an  aflidav k 

iZt:rCT''  *"  rr  ""«"'  »'t-rs  had 
n^!!  I  "'»'i''*y  'i'?'''^  P""'«  threats  of  the  de- 
ceased ;  on  the  t„al  these  witnesses  were  offen«l 
by  the  State  to  testify  that  they  had  never  S 
such  threats  nor  told  the  defendant  aCt  then 
excluded,  on  the  theory  that  the  defendant's 
character  was  attacke,! ;  the  present  ui  of  *  Jh 
evuence  was  ignored  ,  it  showed  a  cor™,!  fa  si 
hcation  by  the  defendant).  ' 

fro,n"thl.'*f"f\""',  '■PP™?*'-  •ttempt  to  ai^fue 
whole  fh-  '"'-".  ?u*''\'*^'''°'''"'t»  <'«■■«  «?» 
789°     C^   ""'t''  ?*u"  bogging  of  the  question  ; 

denee. ^i,!!. Jl??"! J.''"''  ^^ Jhe  other evi 


-  .  _  .„,  ,     i„  ai);ue  mac.  ny  th< 
fhTtu\^''^?!^^'\^  '"  "''»"'■•  to  be  guUty  and 

Jermittod  •■)"''  '*'''"'  ''''='•  °"8''*  """o  be 

Hot 'I?  V^'^.  77'  ^""™''y  "•  *"«'«'«'.  17 
now  St.  ir.  1217  (see  quotation  supra):  1806 
Vowle,  ».  Young,  13  vJs.  Jr.  140  (fe^ry  of  « 
"g-xter;  Erskine,  L.  C. :  "Every  .'S.'mu,? 
defend  upon  its  own  circumstances  "TT  1870 
Monarty  „.  R.  Co..  L.  R.  5  Q.  B.  314  («  ten,  "s 
i^J'''""-"  ""■>«??«.  by  the  plaintiff  and  by  *c! 

"    ^finWK*""    ^"  "'""'"'y '    Blackburn,   .1. : 
I  think  there  is  no  case  or  authority  in  which 

Zl''?'^.T°i  ^^  y-  !f-!  of. Angle 


tssTrwii!  ""  ™"">i"ing  these  fmuds")  j 
III'aJ^T  '^-  "•  F"-  "•  McMahon.  103  III 
486.  487  (attempt  to  bribe  a  witness  j  "it  is  n 
the  nature  of  and  implies  an  admission  thaMie 
has  no  nght  to  recover  if  the  case  was  tri^  „n 
the  evidence  as  it  exists,- that  it  is  not  suffl 
cient  to  nniover  unles,  aided  by  sup,  «^L  "w 

67  N    V    7o27T?  '^°--  "•  ^"'^^y-  203  id.  306. 

tempt  to  .ul.,rn  a  ;itneL)^'8V4;*p:tpliT 
«'S  ^J'^'l-  ',''  ?"  (""•'■"Pt  to  influt  e  . 
Sti.  u-  ''"'"  jurj-men);  1903.  Baker  » 
qu7st'  t^  b'1;  7'.f  f*",-  V^  (•l<'|-e''danfs  „: 

mony  ;  but  the  falsities  of  a  witneS  ofThede: 
fendant  must  of  .  nurse   have  been   known   to 

46™  ^'l^o'^^lWt'''  ^"'""'-  R"''hart  26  0^ 
M„u     K       ?"f"'*  entries  of  account)    1898 

?atte,n?t   ",■  *'"S."8'''  '*«  P"-  1»7.  40  Atl   410 
(attempt  to  suborn   witnesses  and  to  corrmit 

ircut'ri^^,;?"''^ '  """  -^ff ''»"»  «a»  »■■  i-^    a 
Ikms   2?Vt^7-2?-9T,'i''"=  1855,  State  „.  hi- 
i   US    164  US   ioVtjT""'"''  18»«.  Allen 
testimony)  *  "^  ^'  "''  "  ^"P"  "*  '"""g  '«!« 
*  1888.  Vye  v.  Alexander.  28  N.  Br  89   B-J 
84    «mW«  (fibel,  defendants  change  oKl 
nature  since  lit.>[ation  began,  admissible  toU?; 
consciousness  ofgnilt) ;  1889.  Alexander  °.'vVe 
16Can.  Sup.  601  (foregoing case  affirmed)-  1857 
Li lea  V.  State.  30  Ala    24  (onlering  his  wife  to 
hold  her  tongue  about  the  malito?  ^m^t 
miti^nZ"b  b^-Af.'!:.-?A^''.- "«•>  (..eon'.' 


It  w,«      Peo  de  e.  Chin  Hane,  108  Cal.  697,  41  Pac  697 
mtimidatmn  nf  .«i.„L.i.  ,o«o    ?.'  V  "^"O-.O*' 


that  heTh„,„l>i  u-  "»e.— not  necessariy 

nof.  1^?  *'^*..'"'  ™"  ""*'•»«•  b''t  that  it  w,« 
not  a  good  one"  ;  see  quotation  tupm)  ;   1876 
Wy  „  Hill,  L.  B.  4  bh.  D.  537,  M3   .Ie*4I.' 
M.  K. .     jso  man  makes  fictitious  entnes  and 
commits  forgeries  except  to  conceal  tha"  which 

credit,  and  therefore  no  one  can  doubt  for  a 
moment  that  Sir  R.  Harvey  wa.  perfectly  well 

ir^M***'-^'*."""  "■  ^''to,  40  Fla.509,  24So 
474  (burning  a  house  to  destroy  evidence  of  bur 
glar^  admitte.1);  ,903  WeigLnovel"  rst^ 
u.  ^  \T^'  ^^  **•  858  (abort  on);  1881  Betts  e 
State,  66  Oa.  508,  512  (murder ;  throw  nTaway 

"ail,  4  All.  306  (swallowing  a  counterfeit  bill 

fTh'bifCr't?? 'r  """"^S ?,""""« -'""'" 

Ann  ;'  '  '„  ■  '•  ^'""'  "■  Wallace,  123  Mm. 
400  (Illegally  keeping  liquor  with  intent  to  «lf : 


lln''72o1d%«,*i',"r''  '"««'»•  P-ip'e -CI." 

broker  ?^»f"'  ^l  ^-^^^^^  <'""»"'  "f  l-wn- 
broker  to  enter  goods  in  book  required  bv  law 


8M 


?«  M  K?,"'^^""  '"'".°">'  1882.  Com.  „.  Daily. 
i^Jl  ^U^"'" ''  '"tontional  breaking  of  a 
Nittle) ;  1892,  Com  ..  Sullivan,  156  id.  487?  3? 

bo.ly  in  a  hole,  and  false  sUteme^ts  „,  to  he 
c>«  of  the  dece.«d'.  disappe.r«.ce.  admitted)? 


a  244-293]        FALSEHOOD,  FRAUD,   SPOUATION.  ETC.  ,  279 

§279.  Same:  Other  rule,  dtooriainated ;  Coafawloa..  Inpaaehment  of 
Wltn.^..,  r^ur.  to  prov.  Allbt  .tc.  In  applying  the  pri^Sto^e  forf 
going  anstances.  no  difficulty  arises  except  so  far  as  it  teconTsnecessary  To 
discriminate  certain  other  principles.  necessary  to 

t^  ?^  J*"^.  ™?!u°^  limitation  for  an  accused's  confession  of  guUt  do  not  apply 
to  conduct  of  the  foregoing  sorts,  because  a  confession,  properly  so  called  k 
a  du.ct  assertion  of  the  incriminating  fact  and  does  ^o't  ifc  L  w  Z  itt 
defanitioa  mere  conduct  used  circumstantially  {post,  §  821) 

(2)  A  witness  may  be  impeached  by  bis  corrupt  conduct  consisting  in 
bribery  or  subornation  of  other  witnesses  or  of  court-officers;  this  is  dealt 
with  elsewhere  (post,  §§  957  fF.). 

(3)  The  mere /«,•/««  to  produce  witnesses,  documents,  or  chattels  must  be 
distinguished  from  the  suppression  or  concealment  of    hemTthe  inTl^ 

§§  280-291)  In  particular,  the  failure  to  establish  an  alleged  alibi  is  to  b^ 
distinguished  from  the  use  of  perjury  or  subornation  in  an  unsuccessful  at 

tion  of  witnewes;  "«iich  conduct  U  recarJed 
«»  10  the  nature  of  an  admission  that  the  party 
has  a  bad  caw,  which  cannot  he  supported  by 
honest  proof ;•);  1878,  State  i,.  Hudson,  50  la. 
167  (funiishiug  money  for  an  accomplice's  es- 
T^  '•  ?"•  State  V.  firuce,  24  Me.  72  (property 
obtained  by  threata  ;  its  subsequent  conceal  nent 

^m^h  ?"•  ^'T-  "•  '^^''""''-  123  Mass. 
1r.^  7^1  '"luof-wllinff;  concealment  of  bot- 

f'K  '?nS'  -^P™-  "•  /"''■''•  18''  '<^-  37!i,  40 
JN.  li.  103  (liquor-selling ;  refusal  to  let  an 
officer  see  something  hidden  under  the  clothing 
and  sha^  hke  a  bottle);  1899,  Adams ».  .Swift, 
172  id.  521,  62  N.  E.  1068  (concealin«  identity 

M  I,r  "?1''IV".V  '*<^>  •''"•»  <•••  Shattnck,  175 
id.  41S.  66  N.  E.  738  (refusal  to  disclose  one's 

JfCIf'a?"  '^""»''  •ft"  »  collision,  admitted); 
1899,  State  v.  Rozum,  8  N.  D.  548,  80  N.  W  480 
(intimidation  of  witness);  1864,  Stote  v.  Bar- 
""'v^'tZ.';  'Z'  *'  (Re't'DK  witnesses  out  of  the 
way);  1898,  State  v.  Taylor,  70  Vt.  1,  39  Atl 
447  (refusal  to  give  name,  age,  and  residence,  to 
attending  physician  after  arrest,  held  admissible, 
by  a  insjonty  of  the  Curt);  1882,  Snell  v.  Btay 
66  Wis.  156,  162,  14  N.  W.  14  (letteia  to  a  wit- 
ness  urging  non-appearance  ;  also  letters  unrina 
«  particular  tenor  of  testimony).     To  these  add 
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tlio  code-provUions  cited  post,  §  285,  which  cover 

the  present  sort  of  conduct  also. 

,^^1?*^'  l*''*'  Porter".  SUte,  55  AU.  107 : 

^'  ??"■"  "•  ^T'  ",'  '^;  '2,  31  So.  369 
1883,  Kilgore  v.  State,  74  id.  8;  1881,  Peopli 
V.  Malaspiua,  67Cal.  628 ;  1869,  White  v.  State 
31  Ind.  262  264  ("The  fabrication  of  an  alOi. 
like  the  wilful  introduction  of  false  and  fabri- 
cat«Kl  evidence  in  support  of  any  other  ground 
of  defence,  is  a  circumstance  against  the  so- 
cused  ;  but  not  the  mere  failure  to  succeed  in 
showing  an  alibH  ;  1878,  Turner  v.  Com.,  86  Pa 

a 'w  ',!.!'*• /"'■''  "•  ^^^'  "1  Tenn.  454.  47 
8.  W.  703.     Cmtra:  1870,  State  v.  Josey,  64 

,..  .•  °5:  '•'•  *"■"«  (""e™  tiulan  to  prove  au 
aliin  suffices).  '^ 

But  any  inference  which  merely  accepts  the 
failure  of  evidence  to  deny  the  foct.  as  in- 
dicating the  truth  of  the  fact,  is  permissible 
on  the  nnnciple  of  {  286,  post:  1865,  Goi-dou 
r  Peopfe,  83  N.  Y.  501,  608  (inference  allow- 
?.,„  ^^  'V^"^  ^  account  for  whereahouto) : 
1879,  Dean  8 Case,  32Gratt.  912,  925  ("the  fail- 
ure unexplained  to  assert  the  defence  of  an  aim 
when  It  could  first  be  made  here,  at  the  pre. 
liminary  examination],  and  if  true  would  be 
conclusive,  u  always  regarded  ...  as  a  most 


i  < 


I  280  CONDUCT.  AS  mOENCINO  A  WEAK  CAUSE.     [Ch*p.  XI 

§  280.     •«»•:  Fraud  to  8.p«.U  Lltl.«tton;  rr.nd  by  Awnt.      H^  TI,« 
use  of  fraudulent  practice  in  a  uparate  lUigathn,  harof  iti^  „!^'  .1^ 
niflcance  than  a  reflection  on  the  opponentr«enLrchaJ.t  "«• 

•      99  55   64).     But.  80  far  as  the  other  litigation  involves  substantiallv  tl.„ 
stake  m  that  and  the  present  litigation  are  so  united  thatt^"  -  ^  ^ 

on  the  one  hand,  that  no  mere  technical  tireor/o  agenTwul  suZ  ^ 

OrtL  oti'  T\  "  T'T '''  '''''  "^^"'^^>'^  oTacTua"  i  Snnivan? 
On  the  other  hand  no  less  should  mere  technical  deficiencies  of  proof  b^anoTd 

should  B  ne"dd"?  '-''"T  ^  ?"''>°"""«  ^'  '^^^'  >»-'  be  proved     Cy 

«n»picion»circam»tance,"«8indicatinffthat  th.     laio  n  o    . 

"lOi  wu  false).  inaicaiing  Mat  the     1839.  Com   i,.  Sacket,  22  Pick.  894  (offer  of  ra 

»  The  prece.lent«  do  not  .how  the  sanction     il.  .',?I^  "f'^'""'*"P?°5?'">  fofbi'teoHmonT 

second  proviso,  is  illustrated  by  t)ie  first  of  the 
ensuing  cases:  1743,  Craig  dem.  AnnesTev V 
Anglesea  irHow.  St  Tr.'\217  (set^rj^^ion 
onfe,  S278;  Bowes.  C.  B.,  seems  to  have  dis- 
sented) ;  1896,  Georgia  R.  4  B.  Co   v  Lvhrend 

neetion''^."  'T  ^^''  '«  f""  •«'>"Vu'in"cSn: 
Mction  with  .  former  trial  of  the  same  cause ; 
AtKinson.  J  oiss.,  because  of  the  inddental 
admission  of  facts  affecting  character) ,  1899, 
Fuller  B.  Fuller,  08  id.  256,  33  S.  E.  865  (.": 
,o'"P'tl  »"'»"'»"<>"  ■"  another  case,  excluded) ; 
1899,  State  p.  Seevers,  108  la.  738,  78  N.  W 
705  (institution  of  a  collateral  prosecution  ajniiist 
complainuit  to  hinder  pn«nt  trial,  «lmuSd) 


mi«ed"Tutle^eim^'h"LroAr:;!tnt 
seems  alone  to  have  heeJTin  mind) ;  1881  Hm" 
inp ...  Stetson,  130  Ma...  76  (attempt  to  brili 
a  juror  at  .  former  trial  of  the  same  c«e^ 
mitted)  ;  1866,  State  i,.  SUples,  47  N^'  ns 
(an  offer  of  a  bribe  to  a  witnes.  fof  help  i„  a 
sene,ofchargesincludingthen„sent,,dmift;")' 
v»t«l  t  ""  "f  """''"  ^^id-n™  to  impeach  a 
1«<WM  a»  corrupt,  see  po^,  f$  957-963,  1040  : 
some  of  these  cases  involved  witnesses  who  were 
also  parties,  and  they  might  serve  as  precedents 
of"t!;"'%'"T'"  •'<»'l-     Compare  al5o   he'l' 

(Uf75-^3r«s:^f"^°'*»^-^'»» 
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FRAUD   BY  AGENTS. 
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Ploye.,  a.  an  agent  to  proc„reliUen'ee.7srn.irb.;;"?'r;:^,  U  Tlr'.  '^  T"  ^"- 
necessary  in  many  cases,  .  .      and    b«  n,,  a  ilJt  T       ,  '""'"'  e"'Ployment 

untiJ  the  contrary  be  Xwn  tharth;  .Z^  employment,  it  is  to  be  presumed, 

execute  it  by  WuTm'an,  ^L^^^Z  ""^""^  '""'  ""^'"^^  """  »"*  ^ent  shal 

proof  is  oiTefed.  be  w^JVorant  of  the^^;  ^I'l  7  '"  *"'.  "'^  """"""*  *"*"  *"« 
that,  having  been  informed  of  it  he  rn-!v  h^  •  f^  ■  '  "2*""  "  "  "°  '""''  """"istent 
dialed  the  proffered  t^Iumony  a^SwTthh^r  ^T  -1  "  *',""  '■"l'S"»tion  and  have  repu- 
.bsentfrom^hetrial.  wh  chf~«vhantf!"  .  "  "'T"  ^""".u*""  ''°'"'=  ""''  "  "«  »« 
in  the  one  case  or  the  protietTof'hi  "ZZ^  '^ ^'^'^ZS^^fZT 

1901,  Vann,  J.,  in  2^^/.^  S.^S^^  ^Y  '4"^'  ^  SVt"  .'?,''«  "h"""""""^" 
by  mistake  employs  a  dishonest  nn«  t^  1-^1,  -.  ,     .  " '      "  *"  '•"lest  man 

evil  acu  upon  the  g.^u„Trt  the^  ie:.  not  ^u  'htil'r  ^  ''"•'"^«  »"  -■""■"=«  »*  the 
be  inferred  from  thVnature  of  he'^mpLment  I.  snch  i"""""  T^"'^'  T'  ^""^''^ 
«.Wed.  if  ^ible,  in  the  interest  o^^T^r,^:^:^  Stl  X^,.T 


*  The  preceilents  seem  to  furnish  no  accepted 
rule  or  test :  1743  Craig  de.,,.  Annesley  ..  A?«le 

f  i78)  J  1820,  The  Qiieen'a  Case,  2  B.  &  B  302  • 

177,  184  (offer  of  bribe,  made  by  A,  not  a  wit! 
ne<«  to  B,  not  a  witness,  A  being  the  larty's 
agent  to  procure  witnesses,  but  no  antlioritv  to 
offer  bnlws  being  expi-essly  shown  ;  exchide.!. 
brcauso  the  party  may  have  been  wholly  ignorant 
of  It;  unsound,  for  (1)  it  is  possible  that  the 
party  was  ignorant,  but  it  is  entirelv  unlikelv  : 
comiuon  nrobability  suggests  connivance  as  the 

^r.,i'i  •'Lf^f ''If """•  •"'' » p""y'»  *>"'•«•«  ™n 

otherwise  be  hardly  ever  prove<l ;  (2)  reiwated 
instances  of  the  sort  indicate  a  general  plan  to 

♦^^»^™  "  'i""  P"r''"Pj'  ?'«'",  post,  and  from 
that  may  be  inferred  the  i)robable  bribery  of 
other  |K;rsons  actually  examined  as  witn^ses, 
and  this  circumstance,  no  matter  who  rave  the 
brilw,  would  be  admissible  under  §  982,  post  ■ 

r nn*  'iTo"", «' "'  */'•  '^"•'^  •""'  I  *"1  ^"^<^. 
sJ/'o/a-i  ",',•  ">>'"'l^")-<  1856,  Martin  v. 
State,  28  Ala.  71,  81  (suppression  of  evi.lence  j 
third  persons  conduct,  inadmissible  unless  a 
connection  «;ith  the  party  U  shown);  1870, 
Wmchell  ».  Edwards,  67  ifl.  41.  48  (fabrication 
by  a  former  party  m  interest,  admitted)  ;  1882, 
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Chicago  C  R.  Co.  V.  McMahon,  103  iO.  '.85,  488 
(a  clerk  of  the  company  offered  the  bribe;  the 
solution  IS  worked  out  by  the  doctrine  of  mom 
of  employment,  as  making  the  principal  respoS! 
sible  tor  malicious  acts);  1902,  Ashcra'ftB.  Cmu., 

father,  or  any  other  person  than  the  prisoner 
hHd  bribed  or  offered  to  bribe  a  witness  in  the 
case,  cou  d  not  be  a  relevant  fact  against  the 

rm"26  I'  i!T,^'»'^  "•  «"-*»•  "  I^  An 
1108,  26  So.  64  (admissions  of  subornation  bv  a 

1825.  Com.  V  Bobbins,  3  Pick.  63  (husband's 
attempt  to  sutern  the  prosecutor  not  to  tm"rv 

PrivSvl  187.'  r*''"  •"«  *''"  'J'"-"'»nt.wifJi 
MR  MV  ?•  ^?-  ".^^y^"'  134  Mass.  223, 
228  (suppression  of  evidence  by  a  prosecuting 
officer  m  «  criminal  case;  undecidid) ;  ISSd! 
Com.  r.  Locke,  145  id.  401,  14  N.  E.  621 
it^tTLlf*""^"'°?^"'^'"•"  Vv  the  defend- 
M  H„„^  rA*-',  '"'"?'"«'');  1888,  Com.  r. 
McHiigh,  147  Id.  401,  18  N.  E.  74  (samp  • 
destruction  bjr  «  pe,^„  p„«„t,  „i„,o"„n^^ 
defendanfs  objection,  admi'tted) ;  Com.  e  Dow! 

?888  rl""  ^l^"  •'•""•J""*'''  "if".  "Jniitte,")  ; 
1888,  Com.  V.  Gillon,  148  i.l.  15,  18  N.  E  584 
(same  as  Com.  t.  Downey) ;  1S60,  DilUn  v.  Peo- 
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I  281  COXDUCT,  AS  EVIDEXCIXO  A   WEAK  CAUSE      [Chap.  XI 

§  281.  Buna:  Bxpiainiag  .way  th.  Snaptoloa.  Conduot  On  the  ceuerai 
loj-ical  principle  of  Explanation  (ante,  §  32)  the  opponent  may  always  intro- 
d..ce  such  facts  as  serve  to  explain  away,  on  some  other  hypothesis,  the 
apparent  significance  of  the  fraudulent  conduct.  A  consciousness  of  the 
weakness  of  the  cause  is  the  natural  inference,  but  not  the  only  possible  one 
from  such  conduct ;  and  there  is  nothing  to  prevent  the  admission  of  facts' 
Which  make  some  otlu-r  :ift<rence  more  plausible.' 

§  282.  Bam*:  (3)  Takia,  Praoanttona  to  ramady  or  pravant  Injury;  Con- 
vayla«  Proparty  ;  Xnaurliig  agalnat  Rtoks.  The  opponent's  conduct  in  taking 
precautions  to  prevei.t  an  apprehended  injury,  or  to  remedy  one  already  in- 
flicted, may  sometimes  indicate  a  consciousness  of  wrong,  in  respect  either  to 
the  party  s  identity  ns  the  wrongdoer  or  to  his  culpability  in  doing  the  act.  For 
example,  the  precautions  taken  by  the  owner  of  an  animal  alleged  to  be  vicious 
wouhl  be  8o.„e  evidence  of  his  knowledge  of  that  viciousness ;  •  the  conveu- 
anie  oj  properly,  during  litigation  or  just  prior  to  it,  may  be  evidence  of  the 
transferors  consciousness  that  he  ought  td  lose;"  the  procurement  of  an 
abortwn  may  indicate  consciousness  of  the  procurer's  paternity;!  and  other 


pie,  8  Micli.  357,  370  (attnnpls  l.v  Mcciise.r, coiin- 
tA  ami  fiicnils,  to  iniliice  n  witnosn'  ahsenic  ; 
"  KUfh  tcst-moiiy  should  only  Iw  ullmvid  to  jjo 
to  the  jury  whrn  some  fvideiiec  iicconipaiiies  it 
ujioii  wljicli  the  jury  m.iv  imiuire  a»  to  the  prison- 
er a  kiiowleiltfi-  of  and  i-oni|.licitv  in  it  ") ;  1903, 
People  V.  SalslHiry,   —  id.  — ,  »6  N.  W.  936  (it 
must  apiiear  that  the  attempt  to  brilie  was  with 
the  "consent  or  approval"  of  the  party,   "or 
mt  least  kDowIcdxe  or  ex(iectation  that  it  had 
been  or  would  he  nude  ") ;  1898,  Matthuvs  v. 
Luinher  Co.,  65  Minn.  372,  67  \.  W.  1008  (ad- 
missible if  the  agency  is  shown  ;  here  the  person 
was  only  an  officer  of  the  law) ;  1878,  Sute  v. 
Kotbs(thild,  68  Mo.  52,  54  (inducements  to  leave 
the  State,   made  by  is-rsons  not  shown  to   lie 
connected    with    dcfendnrit,    exclude.))      1901 
sute  V.  Huff,  161  id.  459,  61  S.  W.  900  (im- 
pro|ier  attempta  by  a  i>er»on  claiming  to  repre- 
WMit  the  iwrty,  but  not  shown  to  be  authorize.1 
excluded)  ;  1901,  Nowack  e.  B.  Co.,  166  X    Y 
433,  60  N.  E.  32  (a  corrapt  offer  liy  one  ion- 
ce<Iedly  an  agent   to  interview  witnwises,    ad- 
mitted, the  paity  being  a  coriwration  ;  Landon, 
Haight,  and  O'Brien,  JJ.,  diss.  ;  see  quotation 
lupra) ;  1883,  Tullis  v.  State,  39  Oh.  200  (that 
money  had  been  olfered.  though  not  by  the  op- 
ponent's agent,  admittetl)  ;  1876,  Heslop  i..  Hes- 
lop,  82  Pa.  537  (efforts  to  tamper  with  a  witness, 
by  the  defendant  ami  her  son  jointly,  a.Imitted) ; 
1899,   Luttrell  v.  State,   40  Tex.  Cr.   651.  51 
8.  W.  930  (siilmrnation  by  defendant's  nttornev  • 
excluded  for  hick  of  proof  of  authority)  •  1893 
Baltimore  &  0.  R.  Co.  v.  Kamls),  8  C.  C   A    6* 
69  Fed.  75,  82  (attempt  at  bribery  by  the  "spe- 
cial agent "  of  the  defendant,  admissible)  •  18(5 
Green  v.  Woodbury,  48  Vt.  5  (attempt  to  keep  a 
witness  away;  "such  acts  must  Iw  the  acts  of 
the  party,  either  direcUy  or  by  authorization  "). 
Dialingmsh  the  use  of  eviilence  of  brilierv  or 
the  like  for  the  purpose  of  impeaching  a  oar- 
tieulur  wUum,  post,  Jg  957-963 
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Comi«re  the  rulings  in  regard  to  using  a  con. 
promiar  hy  nn  authorized  person,  pott.  <  1082 

»  1903,  Sherrill  v.  State,  _  AU.  _,  35  So. 
12it  (an  ex|.lanation  made  some  time  after  the 
flight,  excluded):  1859.  Com.  v.  Goodwin,  14 
Gray  5,";  (as  temling  to  explain  away  his  false- 
lioods,  the  defendant  wns  not  alloweil  to  show 
that  he  had  formerly  acknowledgiMl  the  tnifh  in 
the  matter;  apiarent.y  too  strict  8  ruling);  1881, 
Lyncrh  V.  CoHiii,  131  Mais.  311  (fabrication  of 
evidence;  explanation  allowed);  1883,  Homer 
V.  Eve.ett.  91  N.  Y.  641.  646  ([lermitting  an 
explanation  of  an  alleged  attempt  to  suborn): 

i?2^;„.*^;"'"''  "•  ^^^<  —  Tex.  Cr.  — .  76  S.  W. 
467  (night.) 

Coni|«re  the  principle  allowing  exidanation 
of  nu  luluimim  {,mit,  §  1058)  and  of  a  iciViicss' 
prt:>r  arlf-coiitradiction  {pout,  $  1044). 

*  1798,  Jones  v.  Perrv,  2  Esp.  483  (tlie  pre- 
ojiution  iiseil  in  tying  up  a  dog,  admitted  to  show 
defendant  s  knowledge  that  it  was  fierce  anti  dan- 
gerous); 1900,  .Sanders  v.  OCallaghan,  110  la 
674.82  N.  W.  989  (keeping  a  dog  chained  so  that 
It  would  not  iiiteisan  admission  of  his  vicious 
character) ;  1883,  Montgomery  v.  KoiKter,  35 
U.  An.  1091,  1093  (similar);  1888,  Brice  v. 
Riuer,  108  N.  Y.  428.  431,  15  N.  E.  695 
(similar). 

.„  I/'^''''''  ••  1898,  Miller  n.  Dill,  19  Ind.  328, 
49  N.  K.  272  (mere  fact  of  conveva  ee  of  prop- 
erty, not  revived  as  an  admission  of  a  debt)- 
1892,  Tile  Co.  v.  Snyder.  93  id.  325,  63  N.  W 
359,  te.Me  (that  the  defendant  hod  disi>ose<l  of 
Ih..  proiwrty  (lending  suit,  excluded) ;  1901 
H"*-""  »•  SpraiRers,  113  Wis.  123,  87  .V.  W. 
1101  (defendant's  attempto  to  disiiose  of  his 
property,  excluded). 

•  1881,  Mcllvain  v.  State,  80  Ind.  71  (has- 
tardy ;  the  fact  that  the  defendant  had,  after  the 
complainant's  pregnancy,  procured  abortion- 
medicine  for  her,  adniitte<l);  1894.  Budder  v. 
Keefer,  100  Mich.  272,  273.  68  N.  W.  1007  (ba^ 
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causelsuranrL  La.^;il7jtdr.rT  '"'^""*=«'  «"'•'- 

which  no  one  uiay  be  o  blame    an]^      1."^"°''  '°''''"*''"  injuries  for 
to  cover  injuries  caused  hvho'  '""^"  f«'=°"'J'^-  «ven  so  far  as  it  is  intended 

insurance).^Z  a^rS  no'iiZ?    m'"'^  <'-^-  ^"'P^^^-'^  '-•'"'ty 

injury  at    sue^or  to  assume  thatT         '  '"T"^''  ''•^"^^  ^  ^°  "'«  «P«"fic 
against  is  to  £g  t  .e  qrt.^n      It  1^.°"  f  '''/l"'  "'  '"^""«'  """-^ 

nials  :  this  however  wn„l  i  ..  ^"  '^"'""S  P'^cautions  forani- 

above'for  that  dr;fTa"ei     "  ""  "''""  '°  '""''  '''^  ^-'"-  1-d  down 

If  la!Lrbridge?td\watkr;nT^^^^  -'  '^'  "'«-  "^  «  '"l-T- 

jury  except  through  urriL^f^fttTrfr^^  ""^''  "^'''P^™'  ^"- 

their  condition  after  t}.«  iTn  f  ,  "^''  *''*"  '"*  "^'  "^  improving 

belief  on  tis Vr    th^^^^^  ""  'T?'  *''"^"''  ^""^^  "'<J''=«te  f 

assumption  is  plainly  all  ilir  'T'  '/  ^'^  '"'8^'8«"*'«-  »"'  the 
reason  of  ineviS  ace" letu  31  T  ""'^  T  ''""'^"^^^  ^«"««d  by 
of  the  injured  l^^on  tol^^'Tote te  co,  \T"  f  ^ '"'"*°'^  "««""^»«=° 
is  therefore  to'Indicate  a  bS  LeSyX^^^  t  "'^"^ir""«  "'J'^'^' 

by  the  ownis'^neJligTnritX^^^^^^^^  "  -^"  - 

IS  not  the  fact  that  constitutes  a  liability  for  the  owner    it  I,  ^  TZ"  '"'"^ 

use.    On  this  ground.  tLn/nan^ely^XtTsupposeTinleTnt^^^^^^^        '"^ 

eviyt  J  §?31  ?«;   r''  'u  "^«''  *•""*'  ""^  ^''^  e-«™l  theo^  oTL^ 
cvdncy  ^(inte,  §§  ji,  33)  j^  ^rould  suffice  for  admissil>ili>v  if  „       /  .1     ■ 

ference  was  a  fairly  possible  one  -  leavinTif  rr.        ^         '''^^^  ^^"^  ^°- 

it  was  the  less  probable  one     TheoretLalW  V    *^"/PP«°«»t '«  "gue  that 

deny  this.     But  in  the  present  iZn.^'      '"'"^'*  '^  ^'^'^'P^  "i'*^"'*  »» 

been'invoked  to  sl^gthL  t    Lsetre^c  SsiTTh^^^      PoHcy  has  always 

adnussion  of  such  actf.eve.  though  Zl^^no^ptT^^^^^^ 

discourage  all  owners,  even  those  who  had  genLel/^en  cLS  f  '„? 

proving  th.  place  or  thing  that  had  caused  the  in  nrv  h^.?        '  """ 

fear  the  evidential  use  of  fuch  acts  .  ^^^I!:^  ^ZZT^X 

262  •  1903  ?  I'  '**'•  ^"i'-  S'*^-"'.  13  Minn 

♦.in  m^-  "f  ^'""'•'^y;  Jefendanf,  offer  to  obi 
tain  >n«lic«l  ai.l  to  get  ri.l  of  the  child,  admitted). 

911    s«4'p"ifrV",''-.  ^'"'''*""^'''  "2  MaM. 
nfl!:,  ~  ^^  (admitting  a  convereation  for 

tbu  fact  referred  to  in  it);    1899,  Manley  r 
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to^'nT''-  f^'^i  'l"-!  "  Minn.  169.  78  N.  W 
1050  (employer-a  indemnity  policy,  not  adn  iJi" 

n!ri'ij?Jmr)^"-«"-t-««vi-^^ 


f  283  CONDUCT.  AS  EVIDENCING  A  WEAK  CAUSE.      [Chap.  Xi 

would  careful  ownen  refrain  from  improvements,  but  even  careless  ones,  who 
might  have  deserved  to  have  the  evidence  adduced  against  them,  would  by 
refraining  from  improvements  subject  innocent  persons  to  the  risk  of  the  re- 
currence of  the  injury.  Whatever,  then,  might  be  the  strength  of  the  objec 
tion  to  such  evidence  from  the  point  of  view  of  relevancy  alone,  the  added 
consi-lerations  of  policy  s.  ice  to  make  clear  the  impropriety  of  resorting  to 
It  On  one  or  another  or  both  of  these  grounds  have  most  Courts  rested  their 
reasoning  : 

1800.  Bmm«^llB.,  In  //art  v.  It.  Co.,  21  L.  T.  R.  ».  s.  2«8 :  "  Pwple  do  not  fumiri, 
.Tid.no.  .g«„.t  then,«lve.  .imply  by  «loptlng  a  n.w  plan  in  order  to  pr.ve,.t  th.  «»u^ 
renc.  of  «„  accident.  I  think  that  a  propcition  to  the  contrwy  would  be  barbarou..  U 
would  b.  (as  I  have  often  had  occasion  to  tell  jurie.)  to  hold  that,  becau..  the  world  «U 
wiMr  as  it  geU  older,  therefor,  it  waa  foolish  before."  ^ 

1892.  Colerulge,  L.  C.  J  .  in  Beeeer  v.  Hanson,  23  L.  J.  Note,  of  Cawi  132 :  "  Now  a 
perfectly  human,  man  naturally  make,  it  physically  impoMible  that  a  particubr  accident 
which  ha.  once  happened  can  happen  again,  by  fencing  or  covering,  or  at  any  rat.  mak- 
|ng  Mfe  the  particular  thing  from  which  it  arow.  That,  however,  U  no  evidence  of,  and 
1  prote.t  against  u.  being  put  forward  a.  evidence  of  negligence.  A  place  may  be  left  for 
a  hundred  year,  unfenced,  when  at  la.t  Mme  one  faJh.  down  it;  the  owner,  like  a  un.ibl. 
and  hunjane  man,  then  put.  up  a  fence;  and  upon  thU  the  argument  i.  that  be  ha.  been 
guilty  of  negligence,  and  .how.  that  he  thought  th.  fenc.  wa.  neccary  becau«»  he  put 

nf  ?„  'I         "".'»"•  »"'J  "''J'"'-    It  "  niaking  the  good  feeling  and  right  principle 

01  a  man  evidence  against  him."  »  »     r   ■"••f" 

1883,  mcheU,J  in  Mor,e  v.  R.  Co.,  30  Minn.  468,  16  N.  W.  858:  "  Such  act.  afford 
no  legitimate  basi.  for  conbtruing  «uch  an  act  a.  an  adraiwion  of  previou.  neglect  of  dutv 
A  perwn  may  have  exercised  all  the  care  which  the  law  required,  and  yet,  in  the  lieht  of 
his  new  experience,  after  an  unexpected  accident  ha.  occurrwl.  and  a.  a  measure  of  ex- 
treme  caution,  he  may  adopt  additional  safeguard..  The  more  careful  a  person  U,  the 
more  regard  he  h«  for  the  live,  of  others,  the  men,  likely  he  would  be  to  do  .o,  ai^d  it 
would  seem  u„ju.t  that  he  could  not  do  m,  without  being  liable  to  have  .uch  act.  construed 
!L"n°  ^*""""°"  "'  P"°'  n.gli(fence.  We  think  such  a  rule  puU  an  unfair  interpretation 
T««o  ".."i?-  """t  *:*•  t"**  '"*"""y  ''°'*'  °"'  ""  inducement  for  continued  negligence." 
1889  £«,««,  J.,  ,„  Terrt  Haute  «■  /.  R  Co.  v.  Chm,  123  Ind.  18,23  N.  E.  905:  "The 
effect  of  declaring  such  evidence  competent  U  to  inform  a  defendant  that  if  he  makes 

S^nT'^"^  '•~"'"r''"P*"'"y-  •  •  •  True  policy  and  sound  rea«,nrequi« 
that  men  .hould  be  encouraged  to  improve  or  repair,  and  not  be  deterred  from  it  by  the 
fear  that  if  they  do  so  their  acta  will  be  con.trued  into  an  admission  tiiat  they  had  b«.n 
wrongdoeri.  A  rul.  which  so  operate,  a.  to  deter  men  from  profiting  by  experience  and 
availing  themselve.  of  new  information  ha.  nothing  to  commend  i?;  for  U  U  n^itoer 
expedient  nor  jiut."  "»••"»« 

Accordingly,  it  is  conceded,  in  almost  all  courts,  that  no  act  in  the  nature 
of  repairs,  improvement,  substitution,  or  the  like,  done  after  the"  occurrence 
of  an  mjury,  is  receivable  as  evidence  of  a  consciousness,  on  the  part  of  the 
owner,  of  negligence,  connivance,  or  other  culpability  in  causing  the  injury* 


•  In  three  or  four  jurisdictions  only  is  there 
any  inclination  to  qualify  or  to  rrpuiliate  this 
doctrine ;  the  early  contrary  canes  in  Pennsylva- 
nia raised  the  question  generally,  ami  were  fol- 
lowed in  Georgia.  Iowa,  Kansas,  and  Minnesota ; 
but  since  Morse  v.  R.  Co.,  in  Minnesota,  anil 
tolumbia  K.  Co.  v.  Hawthorne,  in  the  Federal 
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Court,  there  has  been  little  disposition  to  con- 
cede any  force  to  the  Pennsylvania  view,  and  it 
has  spjiarently  been  discarded  in  most  conrU 
where  it  waa  originally  accepted  :  England: 
1869,  Hart  v.  R.  Co.,  21  L  T.  R.  N.  s.  261 
(injury  by  a  railroad  colliiiion;  subsequent  im- 
provement of  tracks  excluded);  1892,  Beever  r. 
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Jnnt.  """L"^  '?""*  ^  .*"''"'  «^'''«""«>  PUTo^es  for  which  the  acts  in  que»- 

of  u  «l«V(tori  luhMqaent  con.triirtloii  of  (n 
■iiyjuthloD  bcnnth  It.  •xdmlwl);  isiil  ^\u,i^t 
'  ..«ry  187  id.  319.  S-J8.  28  N.  L  ma  mZIo, 
.«..., „t;  iiiipro»eii.fnt.  .ftrr  tli«  wciiUi.t,  in- 
rdini«il.l,) ,  1892,   w.ter  W«koi.  Co.  v    kli\ 

«l».-ry  rtoorj  .ul«qu«.t  chai.Kf  of  tl.«  fl.H.r. 
ISl  ifl.  B.   IS  .17  V   p   a,ui  / «"■■  •'•  i*KKi 


fiUnion.  2S  L.  J.  NoU.  of  &».  133  (l,gurv  on 
oogi  of  a  machiiiK  i  labKqucnt  boahliiu  of  th« 
cc({i,  excluJH);  Canadat  1»00,  fole  v.  R.  Co 

'?  ."?.'•  J;J°*  <"'t-«io.nt  »f,«,„";  „: 

rliidif.l);  ^/a*n/nn,  lgi»«,  LoiiUWIIelN.  K.  (  „ 
r.  M.lone,  101*  Ala.  60».  20  8o.  83  (th-  nH-re 
fact  of  retiair.,  Md  inadmiHibli! ;  l.ut  in  deter- 
miuiUK  the  condition  af  the  timi-  of  the  a.-,cldent 

p  '.^.'T  .  '  ."•  *  Co.,  »l  Cal.  4s"  61.  27 
Pac.  590  (injury  by  failure  of  the  (.in  in  the 
drawhead  ol  a  car ;  iubae<|ueDt  adoption  of 
an  improved  i«u,  eicluded);  1896.  Vurner  «. 
He.r.t.  116  Id.  394,  47  Pac.  129  (the  dl»ch-rKe 
of  the  reporter,  after  the  libellou*  publiiatioS, 

127  Id.  S98,  60  Pac.  176  fw,g„n  accident ;  .ubl 
nemient  remedy  of  defect,  excluded);  19(13,  K.hn 
».  Trie»t.|Wnberg  Co.,  _  id.  _  ,  73  P.,c-.  1«5 

boiIeivexnlo«ion  ;    .ubeequent  pn-caiition,    held 
inaamiwible);  1903,  Dyaa  v.  Southern  P.  Co 
~i    '^l'  ''  ''""•  *72  (.ubeequent  condition  of 
a  derrick  structure,  admitted  to  «how  its  con- 
dition at  the  time  in  question,  though  in.  iden- 
tally  involving  a  mention  of  the  fact  of  rei«ir»); 
Colomdo!   1874.  Kansas  P.   K.   Co.   v.   iliHer 
a  Colo.  442,  468   (w«,hi„g  away  of  «  biil«,'. 
a.ib«-.|uent  different  construction,  admissible  to 
•how     that  the  Hr«t  one  was  inadequate,"  but 
not  to  show  negligence);  1888,  Colora.lo  Elec 
tno  Co.  V.  Lubbers  11  id.  60.1,  SOS.  19  I'uc   479 
(ii^iury  to  employee  by  electric  .ho.  k  ;  defeii.l- 
ant.  subsequent  warning  to  employees  a*  to 
mode  of  doing  work,  exclu.ie.1):  1893,  An»ou  ■>. 
Evans,  19  Id.  274,  277,  35  Psc.  47  (subsequent 
ril-«2  /    .r""^?;  ««'"'led);  AnnotStaU  1891, 
I  S<06  (railroads  appointment  of  appniiwr  for 
damage  done  by  fare  set,  not  to  be  evidence  that 
fire     WH  set  ont  or  caused  by  the  operating  of 
auch  raUroad    );   Coniuetirut :  1884,  Nailev  v 
Carpet  Co.,  51  Conn.  524.  626  (injury  at  a  door'; 
!S^''i"l'  ?>™"'«-»P,  "f  the  door,  excluded) 
1901,  Waterbury  ».  Waterbury  T.  Co.,  74  i.l 


152,  50  Atl.  3  (subsequent  restoration  of  a  rail- 
ing, not  receive.!  as  evidence  that  it  was  the 
defendant  s  workmen  who  had  taken  it  down) ; 
Otorgia:  1898,  Atlanta  C.  8.  R.  Co  v  Bates. 
103  Ga.  333  30  8.  E.  41  (.triit-nmr^d  c.2 
p«ny  8  rule  for  motormen  at  a  certain  place, 
received  as  an  admission  of  its  ilancei) ;  11102 
i^'?.?f„*  ^-  ^  Co.  V.  Cartle.1^.  116  Ga. 
104,  *l  n.  K  405  (subsequent  removal  of  a  iwst 
near  a  railroaii  track,  considered  ;  "our  faith  in 
the  correctness  [of  our  prior  decisions  admitting 
•nch  evKlencel  which  in  the  |«st  bad  already 
oeen  much  shaken,  has  fuccuinled  .  ,  .  •  we 
do  not,  however,  distinctly  niinouncc  tljut  .'iiose 
decisions  are  now  overruled,"  -  «  singularly 
unjudicial  utterance) ;  Idnho:  1898,  (iiffen  r 
Lewiston,  -  Ida.  -,  65  Pac.  545  (injury  at  a 
amewalk;   subsequent  renaira  excluiled):" ///j. 

?^9,Mr*^  r^'-.T"  ",;  ^'"Kht,  103  111.  298, 
302  (fallnig  of  a  sidewalk  ;  the  fact  an.l  mo.le  of 
rebiiiliiing  afterwards,  exclude.1);  1890.  Ho<lim! 
».  Percival,  132  id.  63,  68,  23  N.  E.  423  (lalluig 
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Jiirmg  article,  inudniissible);  1899.  Howe  ■> 
iedans,  183  i.l  288.  66  n''e.  724  ("rhine  j 
.uh»e.,uent  repair.  exclu.led) ;  1902.  tavlorville 
».  Suiford,  198  id.  288,  «3  N.  E.  624  (.uIm- 
quenl  irpainofashlewalk.  held  not  reeiiv.bl, 
as  an  admu.<on  but  only  to  explain  a  difference 
of  meaaumnen  );/„</.„»«:  1883,  Lalayette  r 
Weaver.  92  Ind.  477.  479  (injury  at  a  sidewalk  • 
Jiljse,,uent  repair. exclude.1);  1889.  Terre  Haute' 
*  I.  B.  Co.  ».  Clem,  123  i.i.  15.  23  N.  E.  965 
mjury  it  a  railrood  crossing;  «ubse.|nent  re- 
r«ir«  excluded;  remidialing  the  obiitr  dictum  in 

o-"7^'J.a,'''a''"?'  "»  ''^  »«»•  »73.  21  N.  K. 
9/7);  1891.   Boird  v.  Pearson,  129  id.  4,'i6   28 
N;  K.  1120  (fall,  g  of  a  bridge';  .iefendant  com- 
missioner,  rerolution  to  renew  the  bri.lge,  ex- 
eluded);  1898,   Sievers  v.  P.  B.  k  I.   (  o     I«l 
..I  842,   60  N.   E.  877  (suhse/iuent  change  of 
operation  of  an  elevator,  exilu.le.l):  loira :  1877 
(  ramcre   Burlington,  45  la.  6a7,  629  (injury  at 
a  sMewalk  ;  sulwequent  repairs  ex.lude.l,  but  on 
the    heory  that  the  acts  of  an  agent,  to  oi.erate 
a~  admissions,  must  l>e.>onteniporaneou.s);  1882 
Hu.lsou  V.  R.  Co..  69  id.  581,  684,   13  N.  W 
'35  (same);  1883,  Coates  i.  P.  Co.,  62  i.l    49l' 

r,\  I'l  *i;  ^n"  !■"  '''''*  «■*',»''■>''■<■ "'  «  ^.tieralorder 
tt.>  block  all  Irogs  on  the  line]  was  imiHirtant 
on  ^,s  a  cmnmstance  in  the  nature  of  an  ad- 
mi..M..n  that  withont  some  protection  frogs  are 
dangerous  to  employees");  i897,  Heumii %.  R. 
Co  102  1,1  25,  70  N.  W.  716  (fire  Iron,  a  loc^ 
motive;  subsequent  re|Hiir.  conM.lere.1);  1900 
8y  vester  y.  Casey,  110  id.  268,  81  N.  W.  468 
(Hidewa  k-injury  i  .ubsetiuent  reiwirs,  held  in- 
..Imisaible);    1901,  WimW  v.  H.  to..  114  i.I 

fh,»)"  .?•  '*'l  *°*  (l'l'»'"R'«I'h  of  a  track; 
shewing  the  subsequent  reuioval  of  the  guard- 
rail  in  which  plaintilTs  foot  had  N-en  .aught 

\t\  ^IT\^^'  ";•'"*'«"'  on  the  '•"■<") ;  Kanu,,, 
1873,  St.  .Joseph  &  D.  C.  R.  Co.  r.  1  base,  11 
Kan.  47,  66  (fire  from  engine-«|»,rks:  subse.|Uent 
change  of  the  smoke-stack,  a.tmitted) :  1877 
Atchison  T.  *  8.  F.  fi.  Co.  ...  Ketlor.1,  18  ii. 
246,  249  (injur)-  at  a  track  near  a  c.«il-<hute  • 
siibsequent  removal  of  the  track,  admitted)'; 
1885,  Empona  r.  Schmi.lling.  33  id.  485  488 
8  Pac.  893  (injunr  at  a  si.lewalk  ;  sulsequent 
removal  of  the  walk  admitted  to  show  it  defec- 
tive, but  not  to  show  notice);  1886,  St.  Louis  k 
?;/',j  •  ^?-  '•  '^'^''^r<  35  i.l.  412.  432,  11  Pac. 
408  (derailment  at  a  washed-out  culvert ;  snb- 
se.pient  erection  of  a  larger  culvert,  admitted)  • 
Kentucky:  1897,  Taylor  v.  R.  Co.,  _  Ky.  — ." 
41  S.  W.  651.  ttmbh  (repaira  to  an  eii<rine  said 
Jo„l'"',!,*1'.'"'"^  "'"fks,  exclu.le.l);  Marylmid: 
1894,  Washington  C.  k  A.  T.  v.  fas.,  80  Md. 86, 
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caution  PB«trictinR  their  um  to  the  apeciflo  prowr  DnrooM     Tn  T-.4.V..1 
(«)  when  the  defendant".  li.hUit,  deJTnd.  ^^^rXZT.  land^rf  oThS 


month!  I«t;r,  »icla.l*|)i  UnmAw^u,,  |g»o. 
Mensrd  ».  R.  Co.,  ISO  Miw.  88«,  S88,  23  N  E. 
214  (iBjurr  «  •  nilro«<l  iroMing ;  tnhM<,a«nt 
Plucing  of  «  )|.gni»u  th«»,  »xi1u.liH|)i  ig»i, 

N.  E.  10  (Ull  of  1  hank  of  nrth ;  aubwiiKnt 
treunh-nt  of  the  h.i,k,  .x,la,|«.l)j  m-i,  IX.L... 
».  *iwyer  157  M.  118,  3i  N.  E.  gfti  ;'.,y„r»  ,t 
•  wool.f«,li„g  m«chin« ;  eh^inm  of  «|i|«r»tu( 
not  ».lmiM.bl«  to  show  fonu-r  Jafect  or  fonn"r 
I'r^lT'ii  ""'i  "»*•   ML-Uuerty  ».   Hal^   HI 

geannu,  «xcln(|Hd);  1895,  Chalmers  e.  Mf«.  Ci.. 
164  fc,  S3'J.  42  N.  E.  1*8  (m,.,.hin«  ;  ,«b,ti.„tion 

•witnh  ;  .uhaonuent  conHtrtiction  of  a  .liffereiit 
P.T,  "ur'*l"''''  T''"'"'):  MM,,,m=  1889. 
ir  v"J"i;'^'.  "•  ."""'Mil.  62  Mich.  146,  119, 
17  Jf.  W.  733  (injury  at  a  bridge  j  .ubwqiieiit 
repairs  excli.dca);  1891.  LoinLar  o.  Ea»t  Tawai 

walk':  "•,'*•  **/•  ^: ""  c-j-^y  •'  •  .Ii- 

walk;    (ubae'iaent    repair*.    ejulii,|«|)  ;     1899 

on«  ™'"°"  "•  •*•  ^°-  •'  •''•  2S5,  !!«0,  51  X    \s ' 
995  (injury  at  a  cro«.in«;  «ut».,|.i«nt  rrmWi 
of  a  hml.lmj?.  exchi.l«l);  1893.  Noble  v.  R  c, 
M  ..1.  249,  57  X.  W.  12«  (injury  bv  .  car-ho^*. 


•hy  na  ;  jiibwiui-ut  »e|.iirati.)n  of  hor»»,  e,i- 
flJl'f  .I?'  '•('»'";*"."■•  th«  "i.l«n™  »a.  here  at 
first  thought  adtni«iblH.  P.llowina  the  Penu«vl. 

Minn.  «5,  83  (injury  at  a  ditch  near  a  bridm: 
.ubpueiit  covpnug  of  the  ditch,    admitt«I) 
1877,  Phelpi  B.  Mankato,  23  id.  276,  879  (in- 
jury  at  a  po^t  in  a  street,  mihseouent  removal  of 
the  post,  admitted);  1881,  Kei  v  v.  R.  ('o     28 

.■rosain«;  subHe.pient  repijn,,  a.lraitte  I)  ;  hut 
tins  »!(.»  was  afterwanU  repudiate.t ;  188.J 
Morse  B.  R.  Co.,  30  id.  465.  46S,  18  N  W  358 
(derai  rimnt  at  a  switch  ;  snbseciuent  repairs  ex- 
elude,!);  1893.   D,v  b.  Lumber  Co.,  Sl'^d  523 

furnaoe-sparks  ;  «ubse,,uent  improvement  in  the 
smoke-sUck    excluded);  1897.   Hammargmn  b 
8  .Paul,  6?  Id.  6,  69  N    W.  170  (,id?-,alk 
a^  bsepient  rei«irs.  excln.led):  Jfimuri.-   1882. 

emhankment;  .sub^,,u,nt alteratio,,,,  exclu.Jed); 
188.5,  Hmsley  v.  R.  Co.,  88  id.  .148,  331  (r,ii|. 
road  accident ;  subsequent  repairs  of  the  tnick, 
ex.hded);  .V;.»  *.,„^,A,„,  ,89.^,  Aldrieh  r. 
B.  Co.,  67  y.  H.  2.50,  29  .\tl.  408  (subsequent 
replacement  of  a  .witch  by  a  new  kind  ex- 
clu.led  ;  Martin  v.  T.>wle,  59  i.l.  31,  so  fkr  as 
inconsistent,    overruled);     Xew   Jeruy .■    ]S99 

aA"T,\,7  £"««?".''*'"'  «■  ^'"-^  63  N.  J."  U 
647,  44  At .  ,62  (injury  from  alleged  defective 

Sl'rl'"'''.l''''''?'"""=*r  by  defendant's  em- 
te»rn  •i'""  '"J'"?- *>"'i*'i''l<'  M  accounting 
for  plamtilTs  iion-production  of  it  and  as  dis- 
cwliting  employee's  exculpatory  testimony)- 
A'e.crort:  1871,  Ree.i  b.  R.  Coif  45  N.  V  575 
(derailment  of  a  car ;  subsequent  placing  of  new 


tiea  in  tb*  rldnltjr,  Mcloded  ;  J»74.  Doiigin  1.. 
ChamplalnCo..  MM.  I,  8  (f.llln,  off  .  .tSm,/ 
deck  ;  aubMouent  boanling-np  of  the  nil  ... 
elude,!);  18^.  B.W  ..  I&1,.%8  Id.  s'J'^'b"*,- 
(•wampiog  of  a  wow;  tubseqiient  towing  of  the 
jow  at  »«li,c«d  .iMed,  eicludeJ);  1878,  Dale  r 
B-i^o.,  73  Id.  468  (inlnry  on  a  narrow  hriilw  • 
ojiu.r,,a,qt  .reetion  oN  wi.lerone,  excluded  on" 
the  facta ;  but  evi.lenea  of  .uhae.iueBt  repair* 
jaid  <*,<«•  to  be  admUalble);  1878,  Well"  ('" 
hoe.,  75  Id.  45, 54  (injuiy  at  a  low  bri.lge  ;  .ub- 
•eqiient  removal  of  tb.  bridge,  held  in«.Vmii«.il,le 
to  show  nwligence);  1888,  Corcoran  b.  Hieka- 
kill.  108  id.  161.  184.  18  N.  E.  809  (ininry  a^ 
an  area  ;   auhMKiuent  fencing  of  the  aiva    ex. 

N''t'L'?K'i•r"^'';  ""'"^"''  l^i'1^38.27 
1*^1  M  '"'n'^'**'  •'*'''•"»  ;  ""t-e-jiieBt  nJiJ 
exdude.1);  Ptjimylmnm;  18HS,  I'a.  R.  60.  v. 
Hendenwn.  51  Pa.  315.  320  (iiyury  on  a  railroad 
platfonn  ;  subae<|uent  removal  of  the  platform 
admitte.!);  1871.'  Weat  Chester  *  P.  ft  Co™' 
McKlwee.  67  id.  311,  814  (inju- ,  on  a  rail^ad 

milted);  1873,  McKee  ».  Hidwell,  74  id  218 
injury  at  an  elevator- opening;  .ubseiiiient 
I  acing  of  »  gas-light  then-,  ..Imitted);  189.5. 
L.-derraan  ».  R.  Co.,  16i  id.  118.  30  All  705 
(injury  at  railroiid  crowing;  subwiuent  erection 
of  Bates  there,  a-lmitted,  "to  rebut  an  inference 
that  the  fpitei  were  there  at  the  time  of  the  ac 

Co^'^'v'*"^:  *'^'.'"1'  ."•  P''"'"<''lpl'»  Tmction 
Co..  202  P.i.  84.  51  Atl.  815  (substitution  of  • 
new  system  of  Mnding  track^  held  not  evidence 
of  ne«li^.et„:e);  1902.  Baron  ».  Readins  Iron  Co 

the  later  ewes  the  rule  ha.  been  recogni;.e,l  with 
relucljince   and  doubt  .ngKested  as  to  its  valid 
ity ;  the  time   ha.  come  when  w«  should  dU- 
tinctly  say  that  we  do    not  approve  the  rule"  • 
subseniient  alteration  of  .railroad  platform  her^ 

rlJt}  ^^Jf'"??^'"*  "^  followed)  ;  Rko,le 
A/iarf,  1902.    McOarr   ».   National   ft  P.   W. 

™i»'  t7  A'-  ~  "?  ^*'-  8**  ('"h-Hluent  i». 
1887    P.el       '"S    "!•"'«');    South  (Mnlim,: 

a.  K.  193  (snbsennent  precautions  at  a  machine; 
question  nndec„fe,l :  ijdver,  C.  J.,  for  reiec 
tion) ;  r^nn^wc-  1900.  Illinois  C.  R  Co  i- 
Wyatt.  101  Tenn.  432.  68  8.  W.  308  (.."l^: 
ouentrepam.,  excluded);  Texa,:  1889.  r.nlf  0. 
a  w  ;«/  u-  *''^"«n.  73  Tex.  355.  362. 11 
8.  W.  336  (washing  out  of  a  culvert ;  subse.,uent 
7rm'^'  •«'?''"''•"'*  not  as  an  al«olute  r'lle); 
1889.  Missouri  P.  R.  Co.  r.  Henneawy  75  i, 
155,  .158,  12  8.  W.  608  (injury  atT'rafrJd 
e^Tyfil  '?.^''"""  'iKh'i»Kof  the  c™  ™^ 
excluded);  1890,  flulf  C.  &  S.  F  R  C</  r 
Common,  ib.  667,  676,  13  S.  W.  667  '(milm,d 
^Slw'i '/'^Titl'  P"'««"tions,   excluded); 

^^,:3       '•'"•'"'?  '?  »  "'''f<'<'«''e  sidewalk;  si.l^ 
T^^  n  r'7."'  S'''!l'"«l :  no  authority  cite,!); 

•ilK,  12  Sup.  691  (injury  at  a  machine ;  subse- 
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tanant  was  in  control  of  premise.,  or  upon  whether  a  municipnl  corporntion 
WM  exercUing  authority  over  a  highway,  the  .cu  of  control  of  ,uch  a  ,"«,°" 

•uch  an  act*    (6)  Again.  ..nee  the  condition  of  a  place  or  thing  af  the  time 

after  that  time,  provided  no  .ubstantial  change  han  occurred  (post.  8  437) 
the  de.cnpt.on  of  the  condition  of  the  place  .ulmequent  to  the  injury  mly 
nece.«i„ly  mvo Ive  a  mention  of  the  fact  of  repair.  ; »  but  thi.  u.e  of  the  fac^ 
should  be  guarded  against  misuse  for  the  forbidden  purpce.  (e)  Further- 
more,  the  failure  to  observe  a  precaution  re.uireU  t,  L  my.  if  unexcu^d^ 
be  in  lUelf  a  ground  of  liability,  though  it  is  sometime,  dealt  with  in  term, 
of  a  rule  of  evidence.' 

to  ..pULi  Innocnc.  (1)  In  general,  a  delai,  in  instituting  a  prosecution  •  or 
a  relucunce.  overcome  only  by  the  instigation  of  others.'  is  some  indication  _ 


auent  pUcJng  of  nrfgnanla,  fxcludeil);  1900, 
outhiTii  PHdfic  Co.  V.  Hall,  41  C.  C.  A.  50. 100 
Fad.  760  (suWniiei.t  cliaiigp  of  rniJKwd  livdmnt 
•xcludrd):  llKW,  Choctaw  O.  k  «i.  R  Co  p 
McDude,  60  C.  C.  A.  5D1,  112  Ke.1.  8Slt ;  k'  r' 
on  a|.|«al,  -  U.  8.  -  ,  24  Sup.  24  (,h«ngi.. 
of  coDHtmction  ui  a  watenpout,  adriiiUfd  nol.  ly 
M  affecting  the  meaaunment  of  ita  diinriiaiona); 
llah:  I8W1,  Jenkiiia  v.  Irri^^tion  Co..  13  I'tah 
100,  44  Pac.  829  (change  in  the  method  of  using 
an  irrigation  ditch,  made  after  aiiit  brought,  ad- 
mitted to  ahow  ronnriouaneaa  of  former  negli- 
aence);  Fermanti  1834,  Kichardnoii  r.  \V.  t,  R 

a    bridge ;    anlMeqnent  erection  of  a   stronger 
bridge,  intimated  to  be  not  adniiwiblr);  1901, 
McOovem  V.  Smith,  7.3  id.  62,  60  Atl.  649  (in- 
jury at  a  croaaing ;  defendant'a  maintenance  of 
electric  aignaU  at  other  cromingfi,  held  no  evi- 
dence of  negligence  in  not  having  them  nt  thia 
croaaing);  1901,  Siaa  v.  Conaol.  Lighting  <o.  ib. 
85,  60  Atl.  B54  (that  the  defendant,   lieing  the 
emplover  of  the  plnintifT,    had  furnishetl  meil- 
ical  or  nnraing  assistance,  held  not  receivalije) ; 
Wnthingtm:   1893,  ChristenHen  r.  V.  T.  Line 
«  Waah.  75,  83.  82  Pac.  1018  (discharge  of  the 
defendant'a  employee  cauaing  the    injury,  ex- 
clnde.1) ;  1894,  Bell  v.  W.  C.  S.  Co..  8  id.  27, 
28,    35   Pac.  405   (snlisequent  changea  in  ma. 
chinery,   not  adniiasilde  to  show  negligence); 
1899.  Carter  e.  Seattle,  21  id.  585,  59  Pa.-.  500 
(sidewalk  injury;  suhae'|uent  repairs,  excludnl)- 
1871,  Caatello  p.   Landwehr,  28  Wis.  522,  5S0 
(subsequent  safeguards  for  a  bridse,  excluile<l); 
1890,  Lang  ».  Sanger,  76  id.  71,  74,  44  N.  W. 
1095    (planing-mill    accident ;   aubeeoiient    re- 
pairs,  excliideil);  1894,  Anderson  v.  R.  Co.,  87 
id.  195,  202,  58    N.  W.  79  (railroad  accident ; 
snlMefluent  precaution  as  to  speed,  excluded); 
1895,  Jennings  v.  Albion,  90  id.  22,  62  N.  W. 
928  (subsequent  repairs,  exclmled);  1898,  C.reen 
iv  W.iter  Co.,  101  id.  258,  77  N.  W.  722  (sup. 
plying  contamineteil   water;    precautions  after 
the  injury,  excluded);  1901,  Kreider  e.  Wiscon- 


•  lii83,  Ufayette  v.  Weaver,  92  Ind.  477,  478 
(ripniis  as  ai ta  of  dominion  by  a  city  over  a 
street ;  but  the  Court  here  practically  inlHiiKea 
on  the  piecediug  rule  by  allowing  this  ivi.leiVce 
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»in  R.  P.  *  p.  Co.,  no  id.  64.V  86  N.  W.  663 
(•ulweciueht  rr|wir  of  machinery,  excluded). 

But  it  would  leem   that  precautions   taken 
tefim  IJu  injury  might  in  aonie  asiwts  )«  re. 

194  II.  441,  62  N.  E.  784  (adoption  of  a  nili 
i-c<|uiriDg  Hugs  and  torpedo.--  in  u  certain  exi- 
gency,  held  an  admiasfon  "that  onliiiary  .are 
reijiured  the  course  of  comluct  prescrilie.i  ') 
•  lii83,  Ufayette  v.  Weaver,  92  Ind.  477,  479 

a 
ilniigea 

even  though  "the  city 'a  obligation  .  .  .  were 
Mifliciently  shown  by  other  evidence  "  ;  thia  ia 
going  too  far) ;  1870,  Mander8<,hid  v.  Dubuque, 
2»  la.  73,  82  (refiairs  done  to  a  highway  by  a 
city,  admitted  aa  acts  of  dominion);  1879.  Ke,.d- 
miin  r.  Conway.  126  Mass.  374  (on  the  ciuestion 
whether  laiidlonl  or  tenant  had  the  control  of 
and  the  duty  to  rei«,ir  a  platform,  the  acta  of 
the  landlord  in  making  re|«irs  aft-r  ihe  injury 
wer*  admitted);  1878,  Sewell  r.  Cohoes,  75 
».  y.  46,  54  (injury  at  a  low  bridge  built,  by 
a  coal  com|«ny  on  land  owned  by  the  defendant 
city  ;  subsequent  removal  of  it  by  the  defendant, 
admitted  aa  an  act  of  control  involving  resrionsi- 
bility);  1899.  Siglin  «.  R.  Co..  35  Or.  79,  56 
Fac.  1011  (acts  of  rejiair  of  a  fence  admitted  to 
show  ownership). 

'  A  few  instances  of  thia  occur  in  the  cita- 
tions of  note  6,  tupra;  e.  g.  in  AlaUma  and 
Iowa. 

•  The  following  statute  u  typical  i  Ohio  St. 
1898,  Apr.  13,  p.  113  (failure  o"f  a  factory  pro- 
jrtietor  to  make  alterations  or  safeguards  ordered 
by  inspector  "shall  be  prima  jaeit  evidence  of 
negligence  "). 

•  1895,  Fussell  e.  State.  93  Oa.  S.'iO  21 
8.  E.  97.  Contra:  1902,  Davis  f.  Hamilton, 
-  Mich.  -,  92  N.  W.  512  (lib.1 ;  idttintitTs 
failure  to  sue  or  otherwise  call  defen<laiit  to 
account  for  prior  similar  utterances  by  defend- 
ant, not  receivable  as  an  admission). 

•  1878,  Rogers  i>.  People,  34  Mich.  345. 
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per.Hi*  only  .  .|,ght  one  in  f.ot-of  .  coi,Kloa.n«M  of  the  weeknee.  of 
one.  c«u.e.     So  „*,  J.  t.«  f.ilu„  to  ,u.  o,  pn-ecute  in  the  jurT^Z  o1 
court  wl..oh  would  nHumlly  be  .ouuhf    The«,  are  but .  f.i  uJm«Uon, 
of  .  g«.t  vrietr  of  the  part/,  conduct  which  m.y  be  end  "I.u«  fr  i  i" 
quired  into   m  «ffmi„g  hi.  belief  in  the  menu  of  hi.  c^Tuk.  ll 

?i"Tu'"'."T^""'"'  ''  "  "'  """*  "P""  to  "PUn.tion.« 
h«  .  hI      ^  '"  "'"*'^""*  "P*"'"^  "'  •  •"•/*  '•  '"'ivenwilly  conceded  to 

be  «  d«iu.«u,g  c,rcum«tu«ce  H«.in.t  the  woman  making  the  eharse      The* 

meTtrT't*"  fT"'-'  ^'"'  """*»»'•"  •"•'»'«^-  o'  explain.  g.w.y« 

«S  ill  ':*'""' V'"** "''"  ""•'^■"•^•'  •  "'"*  "  *'•«  ''-»"°-  "'  impeachment  «d 
rehab,!  t«t.on  of  witness-,  ore  mainly  concer.wd.  the  aubject  U  examined  "n 
detail  elsewhere  (po»t,  JJ  1134-1140).  ""minea  in 

\J^ITT  rT."'  •^'•'""  *'"  ''■'"""' '"  """^  *"•  "''"«"•.  th«  father  of  her 
ftt     H       ^,  •'''',,'™,^'"""  ^"  """«  juri-diction.  receivable  a.  a  .ignlfican 
fact     Here,  too  the  doctr.nPs  about  witne.«.come  to  be  concerned  and  the 
•ubject  u  examined  elsewhere  (po^t,  §  1  ui).  wncernea,  ana  the 

(4)  The  failure  to  lodge  immedinte  information  of  a  robbery  i.  aimilarlv 

IZ^r'^r  f'"'^1'""«  t»'«  'Charge;  for  like  ia«,n.  it  «  dilT  wS 
in  another  place  (jmt,  §  1142). 

(5)  The  /a,7«r«  to  proteH  one'»  itinocenre,  m  being  arrested  for  a  crime  _ 

con"S"nn"727?"'T  T/'!.'"  '"^''"«"'"">-  '-™  the  conduct  already 
considered  in  §  273  -  leads  to  the  question  whether  the  fact  of  such  prote'- 
tation  may  be  ahown  to  repel  in  advance  the  inference  that  might  otherwSi 
have  been  made  ;  this  i.  considered  ekewhere  {po»t  §  1144)  "^''erwise 

.  ^\  The/at7ttr«  to  explain  the  possession  of  stolen  goods,  when  arrested  is  a 
..gnificunt  circumatance  which  gives  rise  to  the  question  ;hether  aT  xpl'ana* 

.on  actually  made  at  the  time  is  receivable  ;  this  trenchea  upon  the  Heamy 
rule  and  with  other  related  questions  is  there  consi.lered  (pist.  §  1781)        ^ 

Jd!l  mT'  *'  "•'"";.  "^*"""'  "  *-'»*•'"-•  t^-'-or.bl.  T.„o,  Of 
To^ri^A^J  •?  ""'"t  ^'"  eonsciousnea.  indicated  by  conduct  may  be. 
not  an  indefinite  one  affecting  the  weakness  of  the  cause  at  large  but  « 
ml\"X  .^''"r7""«  the  defects  of  a  particular  element  in  the  caTse.  ThJ 
faaure   o  bring  before  the  tribunal  some  circumstance,  document  or  witnew 

theXli"."''H^y  ''•"""  "'  """  opponent  claim's  that  the  fact.  S 
tUf^  ;>""d»ted.  serves  to  indicate,  as  the  moat  natural  inference,  that 

stanc^e  ;  ^dl:""     .  ^"  ""•  ""''  '^''  ^*"  '•  «"""«  «^'''«"«'  that  the  ci^um. 

ab  e  to  the  nar  tT  ""T"  '^  ''""«'''•  "''"''^  ^'^'  "^^'^^  ^"=ts  unfavo" 
able  to  the  party  These  mferen-es.  to  be  sure,  cannoi  .airly  be  made  except 
upon  certain  conditions;  and  they  are  also  open  always  to  exphnation  by 

«al  is  not  dtL  h"T"-  ^"'  '^'  P^P"^*^  °'  •"°»'  «"  i'»fa'«°«'  in  gen- 
Sve  bl  nr^ln  »,  '  T'P''^"';'"''  °'  ^^'''«"''«  that  would  natuiSlly 
have  been  produced  by  an  honest  and  therefore  fearless  claimant  permits  the 

•*  O^  dw  ^A""  "^^  "'  "'"•  '*''  '"  ""■  ^-  "'• 
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took  u ;oZ7rf«d«rrLi£Tr.r\\"^'-^^^^^^   »~y.  «"•»"! .  j.w.l 

lh.t  unl,«  U.,  U.<.uUMt  Ji.J  pr'luc.  ,urj.w!l  a.tl  7    "''!:"«•  f''^*^  -^^^^d  th.  Jury 
.!««.  t..  h.v.  pr^lucd  .„d  XP^J^X  ^  rrl"'"'''  "  *-  '"  '»»  l-o-'   "on™ 

^f^l'ny'^.  ti^f-;^,^^^^^^^^^^^^  W.W  ...,  ,^  .,,,,. 

r.j.cU  erideno.  of  .„  i..f.rior  de^  wh. 'tiJh.r     T''   ""!  -'"•  """'»"  *»"'-•»' 
of  tb«  .ubj«:t  would  h.T.  Uid  o«^,!^aciiLl    T",!f  ""'  '  "^™  »•''«='  e«P««ition 
JW8.  A»fa,»,  .1.,  In  Clifton  v.  </'.  S.,  4  How  947  •  ..  n        .  .^ 

•lu.-.  «  of  which  th,  nature  of  t ..  cmI  w.Jll  Jt     Th     '''T"'*^  '""•  «""  »*  P">- 
•pplie.  only  to  th«  dUtinction  b«twee.,Trim«vt^^  ^'  '"''•  ''*'''"«  »«=''«'ic.lly, 

M.iK..ed  fortheapplictionof  Te^l^nrri.  r~"''"'y  •"«•"«« ;  but  the  reJn 
fr«,».nUy  ,pp,ied''to  rSi.tin  1 .  betwL^thS  u"''  I*  f^''^  '"•""""••  «"'«  "^ 
.p..king  in  .  »or.  g„„,r.l  .ad  elSZ.^  „,  tl'e  Jri::'  "^'T  "T*""  ""«'• 
«»  higher  .nd  inferior  teetimony  cai^oT  be  !l^lvii  u^J  '  '  *'"1 '"  "«~  *•>«„ 
denoe,  technically,  lo  ■■  to  oomnel  tlui  Tli»l,i  .^  '"to  priir  vy  and  lecondary  evi- 
tion  exUto  in  ful  force  anT.ffi^tZl',^!"  °'j^' *!'f"'  "  •  '  »»>.  wme  preZump. 
e.|«ci,lly  when  It  appear.?or  h^L^I^LL  P'f  •'""'°'<l'''.<f  'be  better  evidenc^. 
•nd  ihould  in  all  cmc.  eiereiiTno  ii^<l„  L     k,    ,"-'"'  P""^'""  °r  power,  and  niu. 

pr<K.  the  degr.  o,  crj^:i:':;:!z:rr:::^xv^^,:r'^  -  •"'^"'-'^ »» "-•  '-''ho; 

-videni  whiXii^ti^r  Si  "c^;;:,:  ?  'r  "r? "  '"•*"""'""  '»■"  -  "••- 

.-.Picion.  nature  i.  P«.otrrwi£„  tl  dlnlnt^V'^'T'''''**  °^  *  ««^«  •«<» 
n..ke.  no  effort  to  p^ure  that  iumiST  "  .rf„M  ""'"^  ""^  "*"'•  •«"»  »" 
that  that  eUuM  i.  only  a  r«co«,iH^„^r''  »  '"]•'"«*  "V  •ri»«):  "  It  aeem.  to  ua 
The  Instinct  of  wlf-D«i«aS?  »  welI.und.n,tood  principle  of  human  ^stion 
ever  te-timony  he^a^^a.  tV .H^'hT.  "  r"  1  *^,^'^^^^'y  ^  prod^cethal 
can  to  .hield  him«lf  from  'hrdi.Z.  of  «  ^^  "^f  P*?'..  '''•'^  """  '"'  ''o  'h't  he 
i.sh,nent.  We  all  know^r  Vve'Tex^tT  Wh"  "T  '"?  ""  ''""*'"'  »'  P""" 
tend,  to  prove  crime  upon  a  defendant  anH^nl  ]  'T"  """  '  '»"'  **  •''"''n  "hi^h 
of  the  ca«e  peculiarly  w^rhfn  hU  kn'JlJ^^     I  e«planation  of  .uch  fact  i.  in  the  nature 

Mi 
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ir'« 


rr:;l 


compel  lam  to  gi»,  «  expUnailo'    0.7,^5' ^If*"/"?'!"?   »?  •««-P«»erv.tion  will 

Tf-   8"!    "W.   Rowan'.  Triri,  28  id.  luo 

its'  ^'"'   *^??u'   ^"''■»  ^'.  27  id.  VoSi 
1836,   Boyce  ».  Chapman,  2  Bina.  N    C    222 

Tracy  Peerage  Ca«,  10  CI.  *  F.  154,  180,  189 
(failure  to  produce  available  witneaaet.  Uken  aa 
necativino  the  r^t  .ll.^^n  .  loTrT?.?""  " 


negativing  the  fac   alleged) ,  IsrrvTughton  " 

Rained  hia  livelihood   by  canl-.harping ;    that 

n,^".'^P''y'"S  "•"«  "»'  P~-I"™d*by  the 
prosecutor,  w«.  allowed  to  be  c^naidered ;  "you 
may  fairly  a,k  youraelvea  whether,  if  th^  wr- 
•ona  had  not  been  aaaociated  with  the  prosecitor 

»^.n     "''  i"~"f*  ■"f««''  •■•  W""M  not  have 
teen  eager  to  produce  them  aa  witnesses  to  rebut 
the  chargea  made  against  him");  t'oii.;  1878 
Bngss  „.  McBride,  17  N.  Br.  663,  686     1899 
f;r2?i  ?L "'"'"',  ^■•'^"V  »"  ^''"-  S-P.  218,' 

^  /  n*^*  n  "'''*  *'■■•  *""»'•  C.  1892,  {  845) : 

"fJ-5-/-  "'^-.f  1?*"  (it  "  to  be  pilLumid 

that  evidence  wilfully  suppreased  would   be 

adverse,   if  produced."  and  "that  higher  evi! 

dence  woul.f  be  a.ivers^,    from   infen*r  being 

produced");    Cbnn...    1895,    Throckmorton. 

Chapman,  65  a>nn.  441,  454,  82  Atl.  930  (con! 

veyance  in  fraud  of  creditom  j  inference  allow«l 

65d  (fwlure  to  call  a  person  who  could  have  «! 

Oa  " i««V"T?  J",?"''  '  i"f''"n<=«  «nowe.l) ; 
va.:  1883,  Mitchell  v.  State,  71  Ga  128 
137  (homicide)  J  1885,  Gainesville  k  J.  8.  b' 
Ca  «.  Wall.  75  id.  282  (f»ilu«  of  defendant  to 
produce  ft«nian  of  engine,  in  an  action  for  kill- 
ing  a  cow)  ;  1886,  Davis  v.  R.  Co.,  ib.  645  648 
(similar);  1885,  East  Tenne««e  V.  k  0   R  ci 

44J,  3  ».  h.  158  (similar;  but  on  the  facts  the 
».   Kiser,   79  Id.  688,   592,  4  8.   K.  820  (em- 


"hth  U  'J"*'"~  J"  "«]»««  "lie.  on  that 
which  i,  of  a  weaker  ni  inferior  nature." 
that  the  opponent-,  "cham  or  claim  U  w^ll 

ind.  3S4,  47  N.  fc.  168 ;  la. :  1883.  SUta  r 
^J"""' «2  !»•  «6,  458.  17  m.  W.  663 ;  r«n  ; 
1877,  State  e.  Grebe.  17  Kan.  458  ;  la  -1899 

19  Atl  ^nrf^™"  "J^'J^  *•••  "8,  411, 
IB  Atl.  907;   McM.:  1880,  Com.  e.  Clark    li 

fl^i  'fr',"A  ""'  I8«2.  WhiSle?  r    iiiey 
4  Atl.    173.  176;    1895,  Com.  ».  HcCabT  IM 
Maas.  102,  37  N.  E.  777  •  Jt^  •  is7k  w'li 
V  Harri^^32  Mich.  380  ^t^'imhZ^^V 
«°'J'"'- «  iJ- 710.  720 ;  1882.  BilpVnuin: 

1879,  Sute  ».  Degonia,  69  Mo.  485  490  •  V„»V 
iVn  i«  iIiTi  "^^'V  "■  Hutching  70  N.  H 
eontrif  ?  I'nferenoea  allowable  from  faifure  to 

5?  C  •  TsrrH.T'^P'r  f,"  »  "»'*™'  pint)  i 
A.  C..-  1876,  Sute  V.  Sniallwood,  76  N.  C  104 

106  (inference  allowed  from  failure  to  call  it  witi 
p"?  °7r;S*».""«  •  eonfoMion);  Or.  Annot 
c2^%'c*%*2*fi«'?.-  '«S2.  I  788  (simUarto 
Se™..;*  1  P  '«??'',  '*•■  "56>  Fowler  I.. 
Bergeant,  1  Pa.  866  (malpnetice ;  failura  to  call 

DWilnt  at  .i^l"!^"  =  '?""."  *°  ""  »  pi""" 
ST",/  ?     ,'ilTl.""'"?^""  "'  the  defend. 
5^i'  •    Sl"*-"  '87*'  Steamahip  Ville  da  Havre 
7.B*"- 828,  338.  16  Fed.  (WsViOlure  to  e"l  i 

^natr*  ""Ik  "^^  {"""»*'  •  »«''t.  to  .how  what 
condition  the  light  was  in)  7  1880.   U.  8    r 

ISM  J? l  •^"1  ?f ■  ^'"">'».  1«  Fed.  635 
1896,  Kirby  v.  Tallmadge,  160  V.  8.  879  883 

Ftl^'*78'1?;/"'l'^'^''h  B.  ThomV^'i 
;        V  ^.IC*''""  t°  produce  probable  evTwit- 

fTi^?'^  •"■i^-  ^V.  ""  C-  C.  A.  148,  117 
ofUmiVP?  "i!"P'!il''P"'^  *»  P"«'  of  the  value 
of  timber  cut  h^  «  trespasMr) ;  1903,  Maraiide  r. 

r«oo  "pT-^-  ^-  *•  ^r-  ."*  Fed.  42 ;  W.  To. : 
1892,  Robinson  v.  Woodfonl,  37  W    Va    377 

l^V\^  !i  T^  '^'  «"•»' »  Biatihi": 

61  Id.  147,  41  S.  E.  222;  1903,  Vandervort  v. 


f~t.) ;  Cod.  isSi   I  6  SrCr  C    .  989  f"  nro       li  '**•  ..   m   or —  -—rt  ». 

.nmption  ariaea,  .'■Ihere  \Lny  U  evfc  en  Mv"i™n  ^"'  ^l**-  ^-  i'^  (but  u.i«g  thi 
in  hi.  power  and  within  hU  .4ch  .  ,„d  n«^if„H?„P"'*'  ^Ji'T'  "»'  »  "concfu«ve 
omiU  to  produce  it.  or  having  more  2e;t.i,;^^     P~'""P'""'    »'»»«')• 
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witness  but  on  h,l  f    •     *  *  particular  person  is  not  produced  as  a 

UMt  l,.v.  ten  .„m„„„ri  „j  „t^  ,„  ^^  hi.  »M.™°     But 

unaer  the  heads  of  the  respective  privUeges* 

Of  course,  a  rule  of  evidence  other  than  a  rule  of  privilege  for  the  nartv  i« 
a  means  of  excludmg  evidence  which  he  is  always  e 'titl  Z  take  adSnL" 
of ;  and  h.s  objection  to  prohibited  evidence  (or  his  failure  to  waive  an  T 
jection)  cannot  xn  any  way  be  construed  I  his  disadvanta^.  L"  t 


*  This  ii  mentioned  or  uiumed  in  aluioiit  all 

1«8, 171 ;  1887,  People  r.  Sharp,  107  N  Y  427 
483,  14  N.  E.  819;  Im.  Suti..  Buck,L  /i 
Vt.  309,  62  Atl.  427.  "i-""!",  /4 

»  CVimpare  the  circumsUnces  allowed  in  ex- 
planation :  pott,  I  287. 

»  1896,  State  v.  Fitigerald,  68  Vt.  125  34 
Atl.  429;   1902,  McKiwtry  v.  Oolliiik  rif'vt 

be  within  the  peculiar  knowledge  of  the  on. 
ponent ;  but  the  objecting  party  niiiat  ahow  that 
It  was  Dot). 

»  Compare  the  rule  as  to  notice  to  produce 
documeniM,  port  §  291.  Whether  a  con-mUiZ, 
can  bedefuulte.1  for  its  failure  to  cause  itaoffi- 
cer,  being  out  of  the  juri-«lietion,  to  appear  as  a 
witness,    IS  considered   in  Central  Gnin  4  8. 

(IMS).''"  ""*"•  ^-  ^'-  ^■'  ^^  ^^-  "3 

-.-',3^'  ^^°^  "•  8'«te,  112  Ga.  378,  37  8  K. 
416  (failure  to  call  a  minor,  not  ahown  iomJT- 
teiit,  who  was  an  eye-witness,  not  to  be  conoid- 
ere.1 ;  Little,  J.,  dws.,  because  the  witness  was 
competent) ;   1862,  Carter  v.  Beats,  44  N    H 


luali- 


871 


vm,   4ia   (partya    husband  disqualiAed 
otherwise,  where  he  is  aa  joint  drfendant 
?^  ^  T^lil""  ''•»»•") :  1893,  Graves  v.  U.  8., 
160  V  8.  118,  120.  14  Sup.  40  (wife  alleged  ti 

and  deaired  so  as  to  allow,  of  identification  ;  she 
WM  incompetent,  both  for  and  againat  him; 
failure  to  produce  her.  not  admiaaible). 

•  This  seems  not  to  be  questioned. 

»  This  situation  would  be  chiefly  likely  to 
occur  for  a  witness  privileged  not  to  produce 
documents,  under  the  principle  of  {  2211  uort  ■ 
.1^  i"o^^  *°  non.production  of  documents," 
po»,  %m.  Compare  tiie  nile  permitting  the  iis« 
of  copies  of  documerts  in  a  third  persons  hands, 
but  re.,uinng  that  at  leaat  a  demand  or  service 
of  Piweaa  be  first  shown  :  pM,  }f  1211-1213. 

•  For  «ie  privilege  between  kuOaHd  and 
*n/e,  see  pod,  \i  2243,  2340 ;  for  the  privilege 
between  aUonuy  and  client,  see  port,  t  2322- 

^  A  £?,';.'''*'.  •«*'"•'  ''!f-<nminalhm,  we' 
i»?«,  H  2272,  2273.  The  effect  of  cUi,„i„g  , 
privilege  as  a  civil  parly  may  be  sufficiently 
examine.!  here,  in  f  289,  pod.  ""-"•»'? 

•  1901,   Ijurd  V.  Laird,  127  Mich.  24    86 
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hypothesis  the  evidence  is  prohibited  not  for  ),,•.  ~.~.  i  , 
independent  of  the  value  of  the  evlZ.  hi.  personal  sake  on  grounds 
§  2196),  but  because  TiC  £^Z^SnTJ7^^^  T''^'''^  "  C^'- 
a  party  usually  does  take  adv«„fl„!    #       u      ,       ^^^  evidenca     No  doubt 

dence'is  unfavoS  e  a„d  no  doTt  l":!™'".'*""^  *''^  '"'^''^'^-  «- 
endo  to  give  an  unfavorabk  me^n  „„  ?  opponent  constantly  seeks  by  innu- 

evidence  could  nem  CnfoJd  if  2.^  '"'^  °^^''''°"''-  ®"'  ^'^^  '"!«  «' 
calling  attention  to  ^e  iLS/vSt'nT^^^^^  T""""'  '"^  ^^''P^  •» 
sally  assumed  and  undersfJXt  n  tfel^^^^^^^^^^  1"  ^r" 

consequence  of  such  objections.  '"'^^nc*  can  lawfully  be  urged  in 

^^^^'7l^o:Te\12^^^  -  V.„..  (,)  i„  ,he 

question  is  one  who  by  hL  LlTon  wol  1^^.^°°'  ''^'"'  '^'  P«"^»  ^^ 

party  that  the  latter  couWnCl'uotJtiin^^  "«""^*  ^''^ 

Furthermore,  it  seems  plain  th«f^;M  "  ^"^  ^^^  unbiassed  truth.' 

any  roason  c^mp^UvelyTnim^rC  "^  "'''''T'  """"^  *^«""™y  "  ^»' 

already  utilized.'lighttirX^J^d"  wi^^^^^^^         if '^'^^  *?  '»'-*  " 

of  expense  and  inconvenience  without  1™^^  ^^^       ^^°^™'  8""""^ 

their  testimony.     In  other^orfs  If  J  ^r""*°°  "  *°  *^«  *«°°' °' 

general  HmitaL  Se^uLX  it^LnW    '  """^  ''™"«^y'  ''"^'^  »  « 

that  the  inferonce  inn^t  faifly  i  Traw^^^^^^^^^  '^f  "^"^  »'  ««'<='>  ^^e) 

witnesses  whose  testimony  would  bTll       ^        "^  *''"  non-production  of 

proved.    This  limitation  IZ^noX'l^Zrj::^  1^  '''''  1  ^« 
wise  It  would  become  practicallv  «».;»„»•      ui.  ^  "tnctness;  other- 

and  has  often  been  rec^ntd I  ^  objectionable;  but  on  principle  it  is  sound. 

tJfT;  ^'""t- C- J-.  in  Carter  y.  Ckamber,,  79  Alk  003  224  o,,  ... 
that  "  It  a  party  has  a  witi.e«  within  hi.  oiwer^  n^'  '  ^  i  (f  ■•'PPW'ing  a  charge 
presumptiou  u  fair  that  the  witnew  tf  ^,^"^P^"~' •»"* '"'' »°  P«'d»«' him,  the 
P«rty  "):  "Carried  to ito extent  it  wouM  £^!"**' /""'d  "ot  support  the  right  of  the 
the  witnesses,  no  matter  hoTn  Jme^^^^^^^  .*  wh'°L*"  "''  f^"'*'  P"^"- »" 
action.  .  .  .  There  i.  a  rule,  and  a  ja.t  one  fflf  1  ^r*  u  ^"T  ""^'"fl  «>'  ">•  *«».. 
liar  knowledge  of  the  tran^^Uon,  and  .ud^  *«  I  T^'  If  '  "'*'"•*  P°"^n»a  pecu- 
.»ch  witne«i  when  he  ha.  the  m^"  of  d'K^ttl^r™''' ^ '"'  ^ '""'oVrZe 
«  ^und  of  ..pieion  that  such  better-info^IJ^^- ^^^^^^  "'^^^^^ 

Si"b?  SroAi.'f •  '"'^■~''""  '^  ^~'"- 

N   W  *Mi  n^^    '■  ^''""»'   "   '••   250.  12 

to  produce  penon*  preaeiit  at  the  time  ofthl 

S^i  '"r.^  "  ^•""1  f"'  infer  n"e°  heir 
probable  relation,  to  the  defendaut  heini  .S 
"  to  make  .  u«.|e«  for  the  proaecuti^n  fo  mII 
them.  wh.„.t  had  other  evidence),  1898.  PoSd" 
».  K.  Lo.,  71  Minn.  438.  74  N  W  idn  /i  r  j 
•nf.  failuj  to  call  the  In^ployee  ibj±!^ 
the  plaintiir,  admi^iiU,.  thoigh  h.  w^ZaMr 
icceauble  to  plaintiff).  »«  '  "•  was  equally 


.J,^'^'  .1««2.  P«tten  V.  Rambo  20  AI.. 
486  (two  phjr.ici.n.  had  examinedTS&vefwho^ 
■oundneas  waa  in  issue;  one  only  wa»7«|U  th! 
failure  to  call  the  other  held  no  Kreu.^d  for  .„ 
inference,  without  a  showing  that^ir^tilnv 

pn-ecution  for  ptniucing  on„  onIy;T^U  for 
defenda„t-."UrrilSi.''t'^*^^ 

jyg"""*  "»•  '^'"^  i  figure  of  tha  pUinUff  to  call 
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equally  available  to  h^Zni^Zttjr'i'^T''''''^'''''^^^^' 
court;*  though  there  seeras  to  bln'n  ^  ?^^  ^^'~  ^^  "  '^'"""^  "' 
absolutely  o/toenforcTirtrictt?  YeHT'L'" T^' r""  "  "'"'^«'-" 
failure  to  produce  is  open  tn  «„  ^i  ""'^  ^"S"™'  ^'«*  "  that  the 

strength  o'f  the  inleSe  a^inTt  eXir^"*' ^"^^^^^  the  particulaj 
To  prohibit  the  inference  eS!  f,  1  ^^^"•^•"g  °°  the  circumstances.* 
fomity  that  which  Sy  deSs  on  tLf  "*='  *°  ""  .''•'''""y  '"'«  "^  «ni. 
cannot  be  so  measured.  ^  "^"'^'"^  significance  of  facts  which 

§289.    Same:  (rf)  P^ty  hlaueU  fallia,  to  Te.tif,      Af 


the  debtor  aa  to  the  consideration  of  the  «,Ie 

gne  ;  ^0  i„fe„„ee  .Mow^J,  fl/^rtt  " 
-         *'• — •  "1  Poc.  94.5  (C   n    P   K  loco 

«3  47f(-4.!tioi'^/'«^dred*';iS''"V?.?tha"; 

State  „.  Staniea,  94  N.  C.  973,  9?5.'  ' 

the  |,roseci,tion,  see  ;w««.  J  2079  ^ 

So    43?.''im.fl"'n.li^'""5'   lis  Ala.  562.22 

250,  12  N.  w' 28l      196"^   J-rie  R   C^""'  W   '''■ 


Sn  lJ«  ,  •  '^""•'f/-  Harmon,  94  Ala.  420,  10 
8a  156  (  H.rchase  from  an  attache.)  debtor fboli 
grantors  bei»K  m  court,  it  wa.  held  that  noV^  " 
picion  or  presumption  couM  arise  SCTinst  fh^ 
p..rcha«.r  for  not*^  calling  th.m)T^m2  Bitet 
r.  Moms,  101  Ala.   282,  286,   13  So    138  Ah« 

ortth  ?l,it '""'?"«■■"•  ^-"-J  avail  I': 
rLiri  parties;  inference  not  allowed) ;  1895 
Crawford  y.  State,   112  id.   1,  23,  21  So.  214  ■ 

l«o  /.  '  *''=-V'».''y  "•  State,  62  Ala.  154,  167 
1«2  (presence  of  witnesses  not  called-  left  to  tri.i 
Cnrts  discretion)!  1897,  Weste™  ft  A  R  Co 
r.  Momson  102  Ga.  319,  29  S.  E.  I04(failu™ 
to  put  on  the  stand  a  material  witnesi  who  U 
however  produced  in  Court,  may  be  cemented 
on  by  counsel ;  Simmons,  C.  J.,  di«Tl899 

thouRh  ,,la.ntiffn.ight  have  taken  hisd  p^'itL^w 
yet  or,!  nanly  no  inference  can  be  dra«n  be-' 
cause  a  witness  p><n„ii,.  .»  .v uruHn  ne- 


-  ..  ■. J   ""  luierence  can  be  dmnn  be. 

cause  a  witness  eon.lly  ,t  the  command  of  each 
party  is  not  ca  leS  •) ,  1899,  Frank  W.terh™^ 
I  "IhV/""''  ^y-  P"-  "SC.  C.  A   28t 


^F;n*;i(oZn:n^-;5:uJ''t^,^-^^; 

employee  to  wLm  leave  of  absence  ha^Len 
Krantoi  open  to  inference,  the  proponent^a  C 
frnitlessy  sub,KP„aed  him);  1892.  Arbucl"? 
r.  Templeton,  65  Vt.  205,  211  25  Atl  1095  fin 
ference  not  allowable  from  a  mo,^  o  n  «,"o,' t,! 
ask  a  witness  v.hile  on  the  stand,  bera^s"  tl  e 
opnoncnt  also  niij;ht  have  askcl). 

wlth/,^"  1  il  T"'?"'  «""'"«'<"•.  «■"!  M.,  being 
lestiij  as  to  the  bell-nnging ;  either  nartv  liel.l 
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against  him  But  since  the  general  abolition  both  of  the  privilew  and  the 
disquahfication  (post.  §§  2218. 577).  the  party  has  become  10^3  "nt  anS 
compellable  IJce  other  witnesses ;  and  the  question  plainly  arises  wCherht 
conduct  «  to  be  judged  by  the  same  standlU  of  inferenT  Thl  qlLon 
should  naturally  be  answered  in  the  affirmative :  ^ 

1882,  AppUton,  J.,  in  Union  Bank  v.  Stone,  M  Me.  695.  BOB-  "Th.™  —        -a 
piDvinir  or  tending  to  Drove  that  >  nnH»«  „#  j      ""  ""■  ""(^  o™  •     There  wm  evidence 

little  likely  to  omit  an  opportunity  o  f.tatinT.T^i  flT  ^,^'  f"*"""*  '*'  """'"^  ^ 
evidence  tinded  •trongly  toch,"«  h^  AlniTf  **"?  ~"<'>'«"''"y  *»  W.  favor.  The 
ril  liability.  .  .  .  llnlc^h^^^^J°'^lT^\^'^"''i^''>^''^^^^-^«^irom 
be  .ilent.'Th.  utteiS   oflht^  ^rrutd^uEh  t^'^^ 

were  a  «it„e«.  he  ™n.t  either  .tat'tSe  truth  oJ^al':^^^^^^^  Jl  "«  i  /  '  ''.'' 
hope  of  a  succeuful  defenre  was  at  an  end     tV-  j.f    T  TT'  °  testified  truly,  hU 

mony.    He  prefer  the  adve^infel^twJch  he  c.n'    .  k"^  ""*  ""'"-is  own  teeti- 

:enr.ir„^ify:.rt:r.:;i:r^^^^ 

exisu  .ho  would  no,  if  L  trialtr^r  Lit  rn?^^":^^^:^"^^^^^ 

his  decision.    To  direct  a  jury  to  dii-regard  it  would  be  to  E  Vk       ♦    i"  ^'""^  °" 

existent,  material,  and  probative      H„-ol„         u       '^.'^"^'  them  to  disregard  a  fact 

perceive,  and.  per;eiving'tuT^;ota"^;;arg^r"''^^^^  ~"""""  '»>'  'o 

1H75,  il.7n«»,  C.  J.,  in  Brown  v.  Srhnct.  77  Pa.  471   47«.  .'  A  ,„.       <    ^■ 
gence  must  Icnow  that  his  failing  to  appear  when  hi  hJl  .\  ."'  '"^'"■'y  '"**"•■ 

in,  evidence  against  him  ;  it  he  r^L  Zn  hTs  at  iTv  t«  j^^        ""^  T"''' '^  "PP*'''-'  "»'''» 

important  step  to  that  end  ia  th«  «^^JiJi        °^'7  !    '""K"'""'  *««i  the  first  and  most 

co^  before  them.''Si:l,;•ren^Ter;M."'a:lS^::Sl^^t^'""^^^^^^^  """^ 
applied  in  the  just  settlement  of  disputes.  L  t^nSToJ^the  dSv  7  '-".^  ^"'P*"^ 
legitimate  way  in  the  elucidation  of  tl  e  truth  \vh^„  ""e  the  duty  of  assisting  in  every 
mony  throw  light  upon  matters  at  issl  . ««.    " '"'°  »;'«/<"'d'«'t  can  by  his  own  testi- 

of  his  interested  motives     The  lpi7i«kfir,n  ^.v-      ^    ■    °°"'*'***  "J   ^ason 
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over.  ,t  does  not  appear  that  the  Southern  Courts  are  either  un  Louslr 

mere  fact  of  the  party's  failure  to  testify  is  not  of  itself  open  to  inference-  it 
IS  his  failure  when  he  could  be  a  useful  and  natural  wUne  rS  8  287 

bv  th«^.     ,  V  r°?"  '°''*"'*''  *^'    ^''^  P*'tys  conduct  is  to  be  judged 
by  the  standard  of  other  witnesses.'    '        party's  .^fusal  to  submit  tf  a 

N_^  ; .  808  (party's  failure  to  testify  in  denial  of 
certain  representations  attributed  to  him.  held 
open  to  inference);  1890,  Cole  v.  H.  Po  81  id. 
156.  159,  45  N.  W.  983  (,«,«,»»:  .  pi,  „. 

tiff  .failure  to  testify,  held  opn  to  .  ince  on 
the  facte ;  the  rule  is  applicable  where  the  partr 
possesses  knowledge  of  the  facts  in  controlersy 
unTcnown  to  others  who  have  been  called  u 
witnesses  and  such  facta  would  supply  positive 
evidtnce  of  what  would  otherwise  be  eitablisheil 

fiVQ«"^",J"'?). ",*''"  '"*=»«")!  1893,  Cole,..  R. 
Co.,  95  Id.  77,  80  (.snie  ease  on  re-trial;  plain- 

8^«M;»  1?"  *«"&•  •'*'''  "P*"'"  inference); 
1896,  Connell  r.  McNett,  109  id.  329,  67  N  W 

?oft/n  "•*."*  *  fo™'"  "■'»'  :  inference  allowed)'; 
1901,  Bunckley  r  Jones,  79  Miss.  1,  29  So.  1000 
(failure  of  plsintiff  and  l.is  father  to  testify,  held 
adnnssible  under  the  circumstances);  N  M 
Comp  L  1897,  S  3022  (if  op,K>»ing  ^rty  faili 
to  testify  when  sun.mone<l,  it  shall  betaken  "as 
an  admission  pro  em/f«o,  unless  other^vise 
ordered  by  the  Court."  an.l  ju.Ikc  may  non-suit, 

?S^7  nf"!"'"'"'',"?-  "  P<«t[«ne  on  teinm) 
18/7,  Bleecker  r.  Johnson,  69  N.  y.  3n9  311 
(failure  to  call  one  of  the  defendants,  helil  to 
aiithonze  "  the  jury  to  say  whether  under  all  the 
circumstances  the  absence  of  the  defendant  was 
suspicious,  so  as  to  authorise  «n  unfavorable 
inference  );  1868,  Devries  v.  Phillips,  63  N.  C. 
6J,  86  (no  inference  from  the  mere  failure  to 
call;  but  there  may  be  "according  to  the 
circumstances,  as  the  introduction  or  non-intro- 
duction  of  any  other  witness   might   be   com- 


««  ,  '!■  ^^'y'"'"  '•  ^'"''°"'  «  B-  *  Ad.  845, 
f.it„i.  f  I"".",  P™*^"*'""  i  the  prosecutor'i 
failure  to  testify  at  the  ptwecution,  held  not 
inapt  anaer  the  very  peculUr  cireumstences  of 
tbu  cue,  to  raise  an  inference  that  his  motive 
was  »  consciousness  that  he  had  no  probable 
cause  for  instituting  the  prosecution  "  );  1858, 

^"!l''ll^^\^'''"'y'  *  ^"^"  N.  B.  62  (trover  fo^ 
cordwood  Uken  ;  the  defendant's  failure  to  tea- 
tify  as  to  the  exact  quantity,  usable  to  infer  the 
amount  to  be  unfavorable  to  him);  1880.  McGar 

defendant  8  failure  to  Uke  the  stand,  held  not 
neceKMinly  to  raise  an  infer?r-ce,  where,  on  the 
facts  he  might  "properly  relj  on  that  which 
Ins  advemry  uitrciuces.  when  it  is  without 
oontr«l.ction");  1895,  Throckmorton  ...  Chap. 

lowed,  but  here  It  did  not  appear  that  the 
.b«.nce  was  unexplaind,  and  the'  circumstance 
Sn^rhTlr" "o,^™"?'''"™''*!  '8"'  Emory  r. 
?a77  TK*  "'■  ^"'  '^'^''  (no inference allow^); 
1877,  Thompson  o.  Davitte,  69  id.  472,  480  (see 

?lT^-l,'",'..'^^'''=  '"*•  *'°""  "•  Wright,  90 
111.  4/0  (  It  was  a  personal  privilege  " ;  no  infer- 
ence allowed);  1899,  Har-liilgr.  American  Glu- 
wwe   Co.,   182  111.   651,  65  Ij.   E,  677  ■  1901 

80.  164;  1908,  Safe  ne|K»it  k  T.  Co.  v.  Turner 
(rv.n  7ri'«*"„l"''^'  l""'  McDonough  r.' 
?««!  I  "'•."""'i.  *?•  .»«  ('"'••'••'npe  .llowe<l); 
Ma*  i''""'*  "•  ^.^"'""'y-  1"  'J'  »2  (same) 
1889,  Mooney  e.  Davis,  75  Mich.  188.  193   42 
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^fir/Z'"!^'*^  "'"'?  51""''"  ^  ''P'"  »°  '"'«"°".  '«'  he  i.  virtually 
withholding  evidence;  and  this  is  generally  conceded  (poit.  8  2220)  the 
cunou-  thing  ..that  it  U  equally  conceded  by  Court.  whicKlL  to  coni^! 
a  .ubmiMion  and  thu.  in  effect  recognize  a  privilege  ^ 

wmft  ^oinr!!?*'""^'!'"*  '"""""'  '"•'  »°  »»''«  *«  -t^nd  ought  to 
permit,  so  far  as  the  present  principle  i.  concerned,  the  ume  inference  m  for 
witne.se,  and  parties  in  general    But  here  the  question  a^.^  whetir/he 

^«Ui    l.^«.t.,    Depduo-.;    lUpUaatton.,    n.Uu.   of  Infant 

TpXelJlt'   "-u-Ptlon.    (1)   The  principle   under  consideration 

for  the  aTnS      H*"";^  '"*"  "  '°  "'"  ""^««'  ^o^h  for  the  prosecution  as 
for  the  accused.'    So  far,  however,  as  it  affects  the  accused,  some  complica- 

ir„Jr  '"  J"'.7""*"«'°«  the  generally  prohibited  inference  S  the 
fnT'nc   fZ  i-l'Ti "  'f'^'}'  '''""'"«  P"^"«8«'  --^  »he  permLbl 
hlrfo™  tl?       i"  T- '"  ^'■'"'""  "'^^  ''"■''*'^'  '"><l  8»ch  p^blems  are 

rfflnf  „f?v.  •  7^2-2273).  One  thing  only  (which  does  not  involve  the 
ine  accuseds  failure  to  produce  testimony  to  his  good  character  is  not  open 
?6J) Vo"„M''r  '';!,?  '''r*^*^'  '"  ^ad-since  otherwise  the  rde^ 
cnaracter  until  he  offers  to  prove  his  character  good.* 


m«nt«i  on");    1898,  Weeks  «..  MeNtiltv    101 
llu-»K'}\^-  ^-  «"»  ('"ferenc^Sllo" 

883.  16  Sup.  319  (f,.ilure  of  defendant,  to  "ke 
the  stand  to  explain  an  alleRed  fraudulent  pur- 

pietnck.2r  W    V«    16.  23  (inferem-e  allowed 

hS  th»  i    knowledge  ;  the  result  partly  affected 
^  iu  ?:"?•"?•  of  »  Jemurrer  to  eWdence). 

The  following  princinles  are  distinct  from  the 
foregoing,  although  in  their  application  the  dif- 
ference  is  sometimes  obscure.!:  (1)  that  the 
foilutt,  of  a  witness  (or  mrty)  to  give  certain 
tatittumyatafarmtTtrid  which  lie  now  jrives 
amounts  to  a  self-contradiction  (m<  8  10121- 
that  a  party  s  Mmce  duHng  adle,,ct!^imjy 
inay  sometimes  te  equivalent  to  assent  and 
tm^Sr  \Z  V  '"J'ni^!""  of  its  truth  (pr«;, 
J  10?2);  that  a  narty's  failure  to  dtny  in  a 
chancery  anstoer  tfie  allegations  of  the  bill  may 
amounttoan  admission:  this  is  a  question  of 
chancery  pleading  (Ungdell,  Equity  Pleading. 

The  effect  of  a  party's  faHure  to  product  a 
<fon<m«i<  is  dealt  with  in  §  291,  po*. 

fhi.      •      '^   ?''"*    ""'«•   P«*"'™.    i'l'istrato 

Mrj.'BreCr.ft2*^!  "^""^  •"""^^   f""" 
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Pac  I?  •  fPfV;  ?'""^'  ^^  C*'-  8?0.  66 
1874,  State  ».  Kabrich,  39  la.  277  j  1876,  Strie 
r  DocksUder,  24  id.  486 ;  1878,  Stite  r.  North! 
rV^^'^w  *4'  '*"•  O""'  '•  State.  11  Nebr. 
\'.  ^'   I  '^^  ^-  *"!  "«>.    People  r.  White 

worth.  Ch  diM.  at  637;  this  ca«  ovemili 
People  „.  Vane,    12  Wend.  82;   1834);    mT 

r^.P'"'-^™'  *  5^"-  28J-  292,  314;  1831 
State  r.  Collins    3  Dev.   118;  1847,   State  v. 
0  Neal   7  Ired.  261  ;   1881,  State  v.  Senders  84 
N.  C.  729;  1895,  Com.  v.  Weber,  167  ft   153 
627*"-  'f/  ''»39,  State  r.  Fo,d,'3Stro{*:  e^!.' 
627,  «m«fe  (here  holding  that  the  absence  of 
Kood-character  evidence  simply  leaves  the  de- 
fendant  without  such  a  benefit  as  it  might  have 
Kiven  in  persuasion,  and  umbU,  that  this  is  not 
tlie  same  as  directing  an  inference  that  the  char- 
acter  is  had);    1899,    McKnight  t..   U.   8  ,  38 
C.  C.  A.  116,  97  Fed.  208.     The  only  juri^ii^ 
tion  in  which  any  doubt  remains  is  that  of 
Maine;  1814,  State  v.  McAllister,  34  Me.  139 
JiMi'°nr,"-"  »"owed) ;  1854,  State  0.  Upham 
?f  'L^fK^^^K"^'  "«2.  State  V.  Tozi'er,  49 
ul.  404  (left  undecided).     But  note  that  it  is 
incorrect  to  say   (as  in   Mullen  v.  V.  8.,  46 

L.^-r^-   ^^  \'"'  •''"'•  «»2;   1901)   that'the 
accused  s  good  oh.nracter  is  presumed  ;  this  in 
tly  gi"""  *-•—  ^^-  — "  '•  ■  - 


,.  ^  ..  p...^,  i.ti.ii.tvi«i  u  presumea  ;  this  in- 
consistently gives  him  the  untrammelled  benefit 
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(2)  The  kind  of  wUneu  or  evidence  is  iromaterial.  The  inference,  for 
example,  may  be  drawn  from  a  failure  to  use  txpert  testimony*  or  a  failun 
to  employ  experiments  or  samples  or  like  instructive  evidence.*  So  also  the 
form  of  the  testimony  withheld  is  immaterial;  the  failure  to  take  a  deposi- 
tton.  where  it  could  have  been  taken,*  or  to  ««  a  depontion,  where  it  has 
been  taken  by  the  party  not  using  it,«  may  be  equally  open  to  inference. 

(3)  In  any  event,  the  party  affected  by  the  inference  may  of  course  explain 
It  awayT  by  showing  circumstances  which  otherwise  account  for  his  failure 
to  produce  the  witness.  There  should  be  no  limitation  upon  this  right  to 
explam.  except  that  the  trial  judge  is  to  be  satisfied  that  the  circumstances 
thus  offered  would,  in  ordinary  logic  and  experience,  furnish  a  plausible 
reason  for  non-production.' 

(4)  The  inference  (supposing  the  failure  of  evidence  not  to  be  explained 


of  evidence  which  if  he  h«d  introduced  miaht 
have  been  dispnted.  What  reallv  hanpena,  or 
ought  to,  is  thut  the  defendant's  character  is 
aiiniily  a  non-existent  quantity  in  the  evidence ; 
this  distinction  has  sometimes  been  expressly 
pointed  out;  1901,  Addison  v.  People,  193  III. 
405,  63  N.  E.  236  J  1880,  Knight  i.  State,  70 
Ind.  880. 

»  1898,  McKim  r.  Foley,  170  Mass.  426,  49 
S.  E.  62.1  (signature  denied  ;  failure  to  call 
experts  said  to  have  been  consulteii,  aiiniissible, 
in  trial  Court'a  discretion  ;  doctrine  may  be  ap- 

Cl  to  expert  witnesses);  190],  Vergin  v 
naw,  125  Mich.  499,  84  N.  \V.  1076  (railing 
to  call  physicians  who  had  examined  plaintiff's 
injuries;  inference  allowed);  1901.  Wilkins  v 
Flint,  128  id.  262,  87  xV.  W.  195 ;  1886,  Buli 
lani  ».  R.  Co.,  64  N.  H.  27,  31,  6  Atl.  838  (wr- 
sonal  injury ;  plaintira  failure  to  call  one  of 
the  phyeiciana  consulted  by  her,  held  to  be  open 
to  inftTence). 

♦  1900,  Concord  L.  *  W.  P.  Co.  v.  aonsh. 
70  N.  H.  627,  47  Atl.  704  (failure  to  show  sub^ 
soil  at  a  view).  CoiUra :  1880,  Philadelphia  r. 
Hnle,  9S  Pa.  15,  18  (action  for  (nvement  laid  ; 
failure  to  present  samples  of  work  done,  held 
not  to  be  considere<l) ;  1893,  U.  S.  Sugar  Refin 
».  Allis  Co.,  6  0.  C.  A.  121,  9  V.  S.  App.  550, 
662,  66  Fed.  786  (rule  refused  to  be  applied  to  a 
buyer's  failure  to  test  a  machine  aa  evidence  of 
its  defects). 

For  a  partj^a  failure  to  submit  to  corporal 
examination  of  hli  injuries,  »e»  post,  g  2220. 

For  the  non-production  or  concralnient  of 
ehaltrU  or  other  material  objects,  see  post,  g  29) . 

•  Compare  the  cases  cited  ante,  patsim,  and 
the  following:  1895,  I^slie  v.  State,  35  Fla. 
171,  17  So.  656  (allowiug  comment  on  a  failuM 
to  take  out  a  commission,  after  filing  intermga- 
tories,  for  an  alleged  witness,  so  material  that 
the  failure  indicated  that  the  witness  was  a  ficti- 
tious person);  1884,  Judcviuc  v.  Weuks,  67  Vt 
278,  281.  Cmlra;  1901,  Limlle  ».  Com.,  — 
Ky.  — ,  64  S.  W.  986  (introducing  an  affidavit 
fur  continuance  containing  the  testimony  of  sup- 
posed absent  witnesses,  and  then  proving  that 
the  witneaaea  were  present  and  that  their  testi- 


mony had  not  been  offered  by  the  accused  either 
on  the  stand  or  by  affidavit,  held  improper ;  this 
ruling  seems  unsound), 

•  1882,  Learned  v.  Hall,  188  Haas.  417, 
lemNe;  1885,  Com.  ».  Haakell,  140  id.  128, 
3  N.  E.  773  (on  the  facta,  held  a  matter  for  the 
jury  to  determine). 

Distinguish  the  question  whether  the  taking 
and  filing  of  a  deposition  is  suck  nn  adoption  of 
It  as  amounta  to  an  ndmimoii  of  its  truth  (post, 
1 1075);  and  also  the  question  whether  the  op- 
lionent  may  use  a  deposition  taken  but  not  used 
by  the  other  party  (post,  |  1389). 

•  On  the  general  principle  of  Explanation, 
ante,  J  34. 

•  Some  of  the  following  circumstances  wonld 
have  sufficed  to  forbid  in  the  first  instance  any 
comment  on  the  failure  to  produce :  1875,  Com. 
V.  Costello,  119  Mass.  214  (that  the  missing  wit- 
nesses had  been  threatened  by  the  prosecuting 
officer  with  prosecution  for  |)eijury  on  a  col- 
lateral charge,  and  had  fled  the  jurisdiction) ; 
1895,  Com.  V.  McCabe,  163  id.  98,  39  N.  E. 
777  ;  1897,  Riimiill  v.  Ash,  169  id.  841,  47 
N.  E.  1017  (failure  to  look  for  probable  evl- 
dence  ;  reasons  for  failure,  allowed) ;  1898,  Hall 
V.  Austin,  73  Minn.  134,  76  N.  W.  1121  (wit- 
ness' illness,  admitted  in  explanation) ;  1875, 
Pease  v.  Smith,  61  N.  Y.  477,  482  (vrover  for 
goods  stolen  by  the  defendant's  porter;  the 
phiintiff  allowed  to  show  that  the  porter  was 
then  in  prison  for  the  theft,  as  explaining  why 
he  was  not  produced);  1885,  Hoard  v.  Sute.  15 
Lea  321  (person  not  summoned,  shown  to  be 
mentally  incapable) ;  189.1,  Weatlierford  M.  W. 
&  N.  R.  Co.  1).  Duncan,  88  Tex.  611,  32  S.  W. 
878  (a  showing  that  the  witnesses  had  been  suli- 
panaed  but  were  in  defendant's  employ);  1874, 
Diirgin  v.  Danville,  47  Vt.  96,  105  (a  formpr 
wiUingnesa  to  be  examined,  held  allowable  to 
explain  away  a  later  refusal  on  the  score  of  fee- 
bleness). Contra,  hut  clearly  unsound :  18S2, 
Learned  ii.  Hall,  133  Mass.  417  (failure  to  use  a 
deposition  ;  explanation  of  the  reasons  forhidd.'ii, 
as  involving  ■  new  issue  over  the  merits  of  the 
witnes;). 


OX 


877 


law  CONDUCT.  AS  EVIDEXCINO  A  WEAK  CAUSE.     [Cbap.  XI 

bT'lll^iriT  *''"'  '^*  *•""  °'  *•"  'P*'""  nnproduced  evidence  would 
be  contrary  to  the  party's  caae,  or  at  leaat  would  not  support  it  In  other 
words,  the  inference  does  not  affect  indefinitely  the  merits  of  the  whole 
cause,  as  it  does  when  frmudulent  conduct  is  involved  (ante.  C  277).  but 
affecu  specifically  and  only  the  evidence  in  question* 

IZT-  A  "^  T'^'ty  ^  >•"■*••  ""^'  »'*«'*'«"•  «»*"  the  burden  of 

rr^lT  and  mi"''  ^.t''"^  ^'  *""  "^  *""  ^  ''"°«  '»""*«•  ""^  evidence 
at  al .  and  may  go  to  the  jury  trusting  solely  to  the  weakness  of  the  first 

party  s  evidence.    Hence,  though  he  ukes  a  risk  in  so  doing,  yet  his  fliluw 

op^uce  evidence  cannot  at  this  .  age  afford  any  infei^nce  m  to  his  hok  S 

ien  ZT  ?"'  irT"""'**  ^''^"""^  "^  «^''*°8  »-  legitimate  bu^! 
hasbeTStH  r  r  5"  ^"  ^cognized"  and  is  unquestionable;  but  it 
has  been  little  developed  in  its  application.  The  nature  of  the  two  burdens 
of  proof  (post.  S§  2485.  2487)  is  here  involved. 

J\^'  T'  T***"  ''^  '''^  /''««rf«'V«  or  otherwise  a  party  has  judieially 
stn^l  "hf^    r"?«  his  opponent,  the  opponent  may%el^  on  thi^  ZS 
sion  and  his  failure  to  produce  evidence  to  prove  the  admitted  fact  cannot 
be  taken  as  evidence  against  the  truth  of  the  admission." 
.„i      •    A  '^"^  "•'"*°''«f  the  question  arises  whether  conduct  of  the  present 
sort  raised  a  presumption  of  lau>.  i.e.  shifts  to  the  opponent  the  buHen  ^ 
producing  evidence.    These  instances  are   examined  in  dealing  wUh  the 
various  presumptions  of  law  (post.  §§  2490.  2524). 
(8)  Whether  a  «««,  trial  should  be  granted  on  the  ground  of  the  success- 

(antej  21),  and  does      .  involve  the  admissibility  of  evidence 

V    }".,*"■• '  ^^^  0«x»«»«>ts  or  Chattel*  Destroyed  or  not  Prodii<»d      Tl.« 
applicability  Of  the  general  principle  to  an  opponent's  non  prSti;  ^r  s^p^ 
pression  of  doeumenU  or  chattels  has  always  been  assumed.     From  th^ 
beginning  of  the  recognition  of  the  principle  in  England  some  sort  oMnl, 
ence  has  been  acknowledged  to  be  legitimate..    L  this  countTsiiilaS;; 


•  In  the  following  opinion   the  two  infer- 

«ii  »,«'/.I!  flecker  p.  Johnion.  69  N.  Y.  309. 
811,  818  (the  jury,  on  failure  of  the  defendant 
to  can  «  co^iefendant,  "might  takea  less  f«voi- 
able  view  of  the  teatiinony  on  the  pert  of  the 
defence,  but  should  not  infer  "  that  his  testi- 
'"«^r»?''L'^„'^"""*  *°  ^^0  defendanu"). 
„1.V-«t^'  ^"u  ''■,^"  ^''-  «"  ''"«•  909  (the 
5  r  J  ."^  ■•","!"'  '"  P™"*  ""•  'nt^nt  in  the 
defendant  to  infringe;  the  defendsnfs  failure 
to  adduce  testimony  to  the  contrary,  held  to  be 
no  eridence). 

"  1898.  East  Tennessee   V.  4  O.  R.  Co    « 
Kane.  93  Ga.  187.  192,  18  8.  R  18 

"  As  m  SUnden  v.  E.lwanls,  1  Ves.  Jr.  133 
Sng.  :  1617,  B.  v.  Arundel,  Hob.  109  (title 


i^it!!'"'"'  '■•'T'  '•''?* '''"«;  the  titi«i.,.;i, 

wmg      Toiy  vehemently  snspirions 
been  suppressed"  on  the  defendants' 


to    have 
behalf. 
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the  denree  gare  the  land  to  the  king  "till  the 
defendants  shouM  pro,luoe  the  deed?")  "1898 
Anon  1  Ld.  Raym.  731  (Holt,  C.  J.  ^Td 
that  If  a  man  .iestroys  a  thing  that  is  designed 
to  be  evidence^  against  himseff,  .  small  mftter 
.^  l»''r/  "  '  ""*  "  "•  «'Py  «worn«  ."s 
1  m  1-,.V  r'?  '  "f*"  •?'  'W"<»«''t  torn  by 
mm),  1,05,  Ward  V.  Apprice,  6  Mod.  261  ("if 
v.ry  slender  cvi.lence  fie  given  aminst  him 
then^  if  he  wi.l  not  pr^luce  K.'bJcl^'u  '  .rt^ 
«  great  «lnr  upon  his  cause") ;  noe/Sanson  v. 
Rmisey,  2  Yen,.  561  (the  defendant,  having 
burnt  cerfcnnartcle,  of  marriage-settlenieu* 

bill"'  .17, a  v''"  ""S  f°  "■«  •"■«='  in  "'o 
bill   ) ;  1718,  Young  ».  Holmes,  1  Stra.  70  (eject- 

Tf  ,  /"»  I  '<■»*'•"'.'';  "it  being  prove.!  the 
defemlant  had  the  lease  in  her  cnsto-ly,  and 
r-.fu„ngto  pr^Kluce  it,  an  attorney  who  hid  read 
It  was  allowed  to  give  evidence  of  iu  content. 


-il 
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the  tmdition  hu  been  conUnued  and  steadily  enforced,  in  numerous  in- 
■Unces,  when  the  opponent  has  destroyed,  suppressed,  or  refused  or  failed 
to  produce  a  document  or  chattel  whose  contento  or  quality  came  into  issue 
or  became  relevant  under  the  issues*  "ho  iwue 

»na  th«a  J.  [P*rktr]  Mid,  h*  wonld  Intnid  it 
m«dK  aniiMt  th«  dchndant,  it  Mog  in  her 
pow.r,  If  it  WM  otiMrwiM,  to  (how  lh«  coa- 
V^Xi^.i  >"'•. '>;'»X»  ••  Ccuworth.  1  P.  Wini. 
7S1  (bill  for  nUcf  noinit  anpiimtioD  of  ■  ilrrd  : 
deenw  niailt  (cconirng  to  th*  oontcaU  u  t«ti- 
?.  *?>'  l'**'  A™o«7  '■  D»l«miri»,  1  Stn.  SOS 
(jswel  nfuiad  to  ha  prodiuxid  hy  builni  no 
quotation  a»to.  |  285) ,  17«,  CooU  ».  H«lli.r, 
£V«.  8r.  8S4  (L.  C.  Hanlwiekc  "IfdMdaoJ 
writingi  ira  dratrored  by  >  party  who  wonld 
take  benenti  therrar,  a  court  or  tuuitT<»  tdium 
tpoliataru  will  so  farther  than  k  court' of  law  ")  • 

V,*:  "•,  u  *'"".''•  '  ^""^  "76  (charga  of 
trading  without  a  license  ;  nfuial  to  produce  it 
held  to  be  aulRcisnt  eridence)  j  1789,  Boe  r. 
Harrey,  4  id.  »484.  S4g»  (th.  plaintilTin  eject- 
ment would  not  produce  a  deed  aRecting  hia 
title:  L.   C.  J.    kanifleld  obaerred  that  the 


—--F  —    -■■   -•    -»»*iiviu  ui^rTcii   inai  me 
Court     leare  the  refnial  to  do  it,  after  proper 
notice,  an  a  atrong  preauiniition  to  the  jury '") : 
1807,  Cluiinea   v    pMfgy,  1  Camp.  8  (wile  of 
liquor  ;  proof  of  bottles  delinTcd,  and  nothing 
more;  the  jurjr  antborind  to  assume  that  only 
:,. .   •M***  l"l"°' "^  ">•  Plaintiir  was  thi-rein  1 ; 
1818.    the    Hunter,    Do5s.    Adm.    480,     486 
(spoliation  "generates  a  most  uufHTorable  pre- 
anmption  ') ;  1828,  James  v.  Bion,  i  Sim.  *8t. 
600,  "08  (non-production  of  receipt*,  treate<l  as 
eri  .ence  that  these  receipU  atronl  infen-ncea 
nnfarorable      to  that  party) ;  1826,  Barker  v. 
Ray.  a  Russ.  63,  78  (discussing  the  jurisdiction 
of  Chancenr  in  cases  of  spoliation,  and  negativ- 
ing the  existence  of  an  aboolute  pKsnmption  ; 
Lonl  Eldon.  L.  C. :  "To  say  that  if  you  once 
prove  spoliation,  yon  will  take  it  for  granted 
that  the  contenta  of  the  thing  spoliated   are 
what  they  have  been  alleged  to  &,  may  be  in  a 
great  mnnjr  inatanoes  going  a  Kreat  length  ") ; 
1841.  Curle»is  v.  Cortfeld,  1  Q.  B.  814  (non- 
prodiictiou  of  a  letter  called  for,  held  relevant  to 
show  ita  contents  to  be  as  claimed)  ;  1854,  Gray 
».  Haig,  2f,  Beav.  219,  224  (Mil  for  an  account ; 
dMtruction  hy  a  party  of  docnmeuU  of  unset- 
tled  accounts,    held    ground    for    presuming 
"  evetything  most  unfavoralile  to  him  which  is  • 
Mnststcnt  with  the  rest  of  the  facta  " )  ;  1857. 
Sutton  V.   Devonport,  27  L.  J.  f.  P.  54  (to 
verify  ..  description  identifying  a  document,  it 
was  offered,  but  was  objecte.1  to  hv  the  other 
party  and  was  withdrawn  ;  held,  that  the  jury      product 

(supp«s,io„of.dc«raff^ti,;gtl^ei."aiw.«      i'!LL"°"SLy".'r .»"»L^  .P"«l"-) ;    1858^ 

to  be  taken  most  strongly  against  the  persons  " 

keepmg  it  back)  ;  Can. .-  1895.  St.  Louis  v.  B., 

25  Ciin.  Sup.  649  (uccount-lKmks,  etc. ).    Contra 

l'?J»"*X*'"  '■*•  **■'"«  '"*™'y  a  casual  sanation  : 

1813,  Cooper  v.  GibUms,  3  Camp.  S<\A    sale  of 

goods,  the  defendant  setting  up  a  joint  debtor  ; 

the  non-production  of  his  books  bv  the  plaintiff 

after  notice,  not  allowed  to  be  considered). 


Ma  /^'  •  i'?**'  ^  '■  ^'*'  »  C«'-  M*. 
661  (rafasal  to  prodoca  an  original  dw.1  in  pos- 
»M«ion  ;  inference  may  be  drawn,  though  an 
alleged  cony  IS  offerMl) ;  Cmn. :  1843,  Merwin 
V.  W.r.1,  18  Conn.  877  (party's  l«„,ks:  whether 
an  tnrerance  could  be  drawn   Irom  secondary 
•vidence,  nndecUed  ;    but  no  prwumption  of 
WW,  and  mmNe,  no  inference  can  arise  whrra 
the  documenu  wonld  not  be  admisaiMe  without 
the  opponent s  consent) !  Oa.i  1878,  Davu  «. 
Alston,  61  Os.  825,  228  (no  inference  allowable, 
where  the  Court  rules  that  the  document  need 
not  be  nroduced)  ;  III.:  1848.   Rector  r.  Rec- 
tor, 8  III.  105,  119  (failure  to  pMnce  l>ond  ;  in- 
ftrenoe  allowed  as  to  contenta) ;  1868,  Law  r 
y/oointr,  tS  id.  399  (bre«:h  of  niarriage-pnm- 
toj,  the  defendant  a  failure  to  produce  the  plain- 
tiffs letters,  after  the  defendaufs  answen  to 
:•-"!.'??  ***"  'ntnxluced  by  them  to  the  plain- 
tiff, held  not  to  nise  a  presumption,  nor  to  re- 
quire an  unfavorable  construction  of  defendant's 
letters) ;   1877,  Gage  ».  Parmelee,  87  id.  829, 
341    (partnership-settlement ;    inference    from 
destruction  of  acuount-lwks,  held  on  the  facta 
not  to  overcome  the  weight  of  evidence) ;  1878. 
Downing  v.  PUte,  90  id.  268.  27S  (contract  and 
indorwments  burned ;    inference  to  be  drawn 
*'i"'°',«."',*.  •Polu'of)  i   1882,  Andereon  v.  Ir- 
win   101  id.  411.  415  (destruction  of  a  will : 
alight  evidence  by  the  propounder,  held  to  suf- 
JS!'  ',i*'*'  ^»rt«f  »•  Troy  Lumber  Co.,  188  id. 
633,  639,    28  N.    E.  982  (no  inferenie  to  be 
drawn  from  non-production  where  the  document 
could  be  used  only  by  the  opponent's  consent , 
moreover,  that  the  production  might  prove  "  in- 
jurious to  his  case,"  other  than  by  ahowing  the 
contents  and  inferencea  from  them  to  be  u  al- 
leged, held  not  a  proper  inference  from  a  failure 
to    produce);     1902,    Momence    Stone  Co.    v. 
Grove..  197  id.  88.  64  N.  E.  338  (rule  applied 
to  non-production   of   a   hook) ;   Ind. .-    1867, 
Thompson  r.  Thompson,  9  Ind.  823,  382  (pre- 
sumption from  spolution,  not  conclusive) ;  La  ■ 
1871.  Lucas  V.  Brooks,  23  U.  An.  117  (infer^ 
ence  not  drawn,  upon  the  facts  of  the  case  from 
a  destruction) ;  1884,  Crescent  C.  1.  Co.  v    Ef 
mann,  86  id.  841  (hills  indicating  to  whom  credit 
Was  given  ;  inference  drawn  from  non-prodnc- 
non) ;  1902,  Johnson  r.  Levy,  109  La.  1036,  34 
So.  68  (inference  allowed  for  certain  drafta'not 
produced) ;    Me. :    1829,    Emerson   v.    Fisk    6 
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Tobin  ».  Shaw,  is  Me.  331,  34»  (inferincVaTI 
lowable  if  notice  to  prodnce  has  been  given)  • 
1878,  Davie  v.  Jones,  68  id.  393  (b.M.k  of  ac- 
counta;  inference  allowable  from  non-nroduc- 
hon);  »fa»,.;  1830,  Thayer  v.  Ins.  Co..  10 
Pick.  826,  329  (like  Cross  v.  Bell,  N.  H.,  in/ra)  ■ 
1859,  Reecher  v.  Dcnniston,  13  Gray  354  (con- 
version of  watch,  etc. ;  defendant's  concealment 
of  tbem  from  plaintLTa  value-witnesses  htid 
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TsLs'liS  *»?;""'  ».   Wn.ii.o«.   141   Mm.. 
«f»JL:       ■"?  ('onT'fiion  of  iimrl-riiig;  nil* 

iDreranc.  .Ilnwable  from  noD-prodiictioB) :  1888 
(d«tri.rtlot,  of  •  .eeona  will  by  th.  pirtS 

ilenc.  of  due  .Utut07  •»«"tioii) ;  IWl.  B.t. 

jiiif.r.nc  .llowed,  on  th«  fut.);  ifi^  :  1878. 
lk.tU  ».  Wood,  64  Mi«.  138,  440  (ipoli.Uon 
th,  iofewnre  c.n  only  b.  dmwn  whin  there  U 
other  evidence  of  coiitenU !  .nd  it  cinnot  h« 
drawn  wh'n  the  other  erideo<«  fully  lupport. 
the  .pol,.tor^cl.im)  ;  J/o. ;  1882.  /ome"y  " 
Benton,  77  Mo.  «4,  8S  (partnen-hip  Mcount  • 
Uefend»nt ■  de»tru<tion  of  book  of  aoconnt  .fJ 
ter.ait  brought,  held  to  be  o,»„  to  infe^^*': 

;!.  ''*-,.'^v"*',  '  8-  W.  145  (de.troyin«  oj 
cm.ce„lmK  forged  noe«^  inference  ,Iloi,lIl,)  , 
iti  ■■  ',  '"'•  ^"""  "•  B'll,  84  N.  H.  82.  88 
(the  inference  not  to  be  drawn  .imply  from  the 
f«ct  of  «on.pro,lucii,.n  ;  bnt  if  *.mfl  Mcond.ry 
•ridence  ia  giren  of  the  content.,  "«nd  .iich 
•Tldenee  u  im|i«rfect,  rogue,  .nd  nncerUin. 
every  intendment  and  pre.iimption  U  to  h^ 
made  .gainrt  the  party  who  might  nmore  .11 
doubt  by  producing   th.    highe?   evidence") 

831.  831  (inference  Rllowe<l  from  non-pro.luc. 
tion.  after  Mme  evidence  of  content,  b.d  been 

i  Weu.I     31    84  (the  wme  ;   the  rule  of  thi; 
ca«)  is  rt.te.1  in  full  in  Crow  v.  Bell   N   H 

kTU  ^r''"  '»*'•.  I-'"'*  "•  M.r.h:  8  l"i: 
K'l-  18,  27.  »t,Me  (inference  allowible  from 
.poliat.on) ;  Or.  .•  139S.  Counellp.  McLauglZ 
28  Or.  230  42  Pao.  218  (there  m,.,t  be  oh"; 
evidence  of  content,  than  the  inference  from 
non-pro.luction ;  bnt  sneaking  of  it  confuseilly 
Sm   ';?''"':il"'I"»  "f  •'"'>  i   1S9«.  Schrever  ». 

I^wlhl^°V  ^  "'•  '•  "  .^'"'-  ''"  <""■"«»■<*  •>■ 
lowable   from    non-production) ;     P,   ■     1828 

Wishart  V.  l)owney.  15  8.  k  R.  77.  79  (nonl 

pmiiiction  of  a  re.eipt  for  money  ;    inference 

.nowabl,.);    1837,    McKeynoM,  /  McCo,!^    « 

^iVo're'S'-  '"'»(''"'""'«*''"  hy  the  opponent  ; 

Wore  he  can  be  fixed  with  the  character  of  a  . 
.poller,  the  purport  of  the  pa|K.r  mti«t  be  proved 
1°  ..r  ^"  "•'•'  't  "  •iirmUed  to  have 
been  ) ;  1870,  Frick  r.  Barlwur,  64  Pa  1«0 
(as8ump.it ;  the  non-production  of  receipts,  held 
T'"  ♦"„ '"f?"":;:) :  T^''-  ••  1890,  Martin  Brown 
to.  i:  I  ernll,  77  Tex.  199,  203,  13  8.  W   975 


niiiwible  a.  imUvsnt) ;  K  S.t  1817  Th.  «. 
mrro,  a  Wh..r.  187,' 841  (p.,  ItLj  fl 
vary  awakening  olrennMtanee,  oalenhtitd  to  •«. 

of  furthar  .Tidenc.  nor,  In  |wij.  eun,  ,  .ut- 
.tontira  cauM  for  oond.mn.tlon) ;  1844,  Hin. 

pro.|uc.  hook^  under  .notice,  .*.  the  found.- 

•nd  «U  inference,  .hall  b«  taken  from  the  hi- 
ferlor  evidence  nioat  .trongly  uain.t  the  Mrtv 
refusing  to  produce- ;  boT'T  refuil  O 
H"".  »»  I"T-»mi'«'"'  of  .n.picion  or  impuu- 
tlon  to  the  dincndit  of  the  party,  excert  in  a 
CM,  of  apoliation  or  -luiv.lJUTJi^Z^on"! 
in  other  wor.1.,  with  the  exceptiolTmrt  men- 
iond,  h.  refu«l  to  produce  took.  Vp.»?, 
aiK.n  notic  1.  not  an  indenendent  element  iKm 
w^ich  anything  can  be  infrrred  aa  to  the  S 

fPS     m',,       "  ^°°  narrow) ;  1846,  Clifton  v 
IT.  8     6  Id.  242.  247  (faUly  invoicing  to  dll 
fraud  the  custcais  ;  inference  allowed  where  th. 
Iwok,  of  .ccount.  .nd  one  of  the  seller^  being 
.vailable,     were    not    pro-luced    to    .how    thi 
price.);  1873.   Chaffee 'e.   U.  8..  18  W^  516! 
«^i  '" '"y;'""''  f"«"'l»  i  defendenf.  f.ilure  U, 
produce  his  h«,k.,  held  not  to  throw  th,  buHen 
of  explanation  mwu  him  .nd  to  aerve  to  remove 
reajonablo  d -ubt ;   poor  opinion) ;    1884,  U.  8 
r  Flemraing,  18  K.,|.  907.'916  (fraudulent «;»: 
blmg  in  .to.-.;s  ;  inference  illow.ble,  from  fail- 
s' ^i'"?k"''1  "ccount-booka.  that  they  would 
not  help  the  defendanfa  case);   1893,  Runkle 
t>.  Burnham,    153  U.  8.  216,  225.  14  Sup?  837 
(power  of  attorney  ;  non-production  helj  open 

Elliott,   42  C    C.   A.   188,  102  Fed.  96/ 103 
(failure  to  pro.lnce  train  books,  held  open  to  in- 
ference);  i/ioA:  1898,  Mclntyre  e.  MiVina  Co 
17  Uuh  218.  53  Pao.  1124  (fJlure  to  p^u™; 
contract-copy  hecauM  he  waa  not  aura  that  it 

not  corrj-ct  it  could  not  be  uwd.  Kmble,  evN 
ilT^  "'''»'•■""»  Mng  M  claimed  by  oppn- 

V  vi  Tr,  ^oV."'  ^"','*'V  "•  Marti".  28 
^;m.  ll"  '  ^t^  (""""«t  ofMfe  ;  the  effect  of 
withholding  do.^uinenta  ia  not  "to  .nwrsede 
the  iieceMitv  of  other  evidence  "  but  to  furnish 
ofW  •  i"  '"^"'i™  I"  w^'Kl'inK  the  effect"  of 
other  evidence).  To  the  al«ve  ruling,  are  to  be 
Ji««  '"'  ,«'"?"tory  provisions  collecte.1  ,««^, 
S  1858,  in  dealing  witb  the  right  to  inn^i  „,! 
»pp<mtnt,d,<emnfnt>  befwe  trial;  on  hi.  failure 
to  nermit  such  inspection  or  to  produce  at  the 

!h.f'.K  "J'™""'*'!  in*  """Jority  of  jurisdictions 
that  the  Court  may  direct  the  jury  to  i.resume 
the^^ntent.  to  b...  th.  demand.it  Jlege.  it 
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•t  common  law  the  DriviWp  n#  .„  ^^  pnvuege.    u  u  true  that,  while 

time  the  couTuf^LZT^ij^^Jl^^^^^  '"  »h«t 

refwingtoproduS*    But  l^t^       »«  ««  Jrawn  against  the  opponent 
civil  JL,  ;,"'*•  .  ^"».  "nee  the  general  abolition  of  the  priviWe  of  . 


mrtJ-manta/  tenliinmy,  mm  po«^,  {{  2233,  2243  • 
the  pnvilejje  against  marital  communiaitima', 
««  port.  M  2387,  2340;  the  privilege  .«i^t 
commuHimtuM,  bamm.  aUoniy  and  dim  aee 
po^,  n  2S07,  2322.  ' 

th.*;^  '"  *^1";""°  !•  '■"^'  M'  Th.  rule,  for 
the  time  and  form  of  notice  would  natunUly  be 
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the  Mine  u  thow  for  the  notice  which  nermiu 

teii'ss^/.or ""  •^"*'"'  •""•-" 

•  As  in  Merwin  «.  W»rd,  Conn.  :  Carter  « 
Umber  Ca,  III. ;  Martin  Brown  Co  J]  pTrrill" 
Ter  i  <»mp.re  al.0  D»vi.„.  Alston.  Oa.jUw 
r  W««lrafr.  Ill  Compare  the  n.le  as  to  infer 
ence  from  unaiinmnu  httm  (pom,  |  10731 

It  i»  leas  lucidly  .Utedin  HauKin  r  Ea*. 
tace.  U.  S,  ropro,  note. 

•  In  Boa  V.  Harrey,  nipra,  note  1. 
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•  Wl  CONDUCT,  AS  EVIDENCINO  A  WEAK  CAUSE.     (C«*p.  XI 

•re  in  truth  convinced  to  that  effect  Whet  herdehip  or  unfdraee.  i.  in- 
volved  to  the  poMeeeor  of  the  document  ?  He  hta  deiiberetelr  failed  to  .how 
by  production,  that  which  it  wa.  in  hi.  power  to  .how.  and  hi  ha^y  hy S 
j.«  g.ven  no  other    act  in  explanation  than  the  apparent  one.^meKt 

were  any  n.k  of  the  inference  being  too  .trong.  would  he  not  immediately 
make  production  ?    And  doe.  not  hi.  failure  to  do  «,  indicate  tl«t  the  Z 

which  the  tribunal  may  make  for  lack  of  the  document  itwlf  ?  Add  to  thi. 
that  no  one  who  withhold,  evidence  can  be  in  any  mum  a  fit  object  of  clem- 
ency  or  protection.  The  truth  i.  that  there  i.  no  reaeon  whv  the  utmo,t 
mference  logically  poMib  e  .hould  not  be  allowable,  namely,  that  the  conlu 
of  the  document  (when  de.ired  by  the  opponent).  ar«  what  he  allege,  them 

allege,  them  to  be  The  existence  of  a  contrary  view  wem.  to  be  due  chiefly 
^  two  distinct  induencea.    One  of  these  i,  the  general  tendency  at  commoJ 

nLrti^.2  l\f'r  "  *  T''  "'  ^'«^  quality,  and  to  concede  to  the 
partie.  the  right  to  hamper  and  obatruct  their  opponent.,  bo  far  a.  may  be. 

„L?.\"^  k""  r^  f" "!^  advantage,  (including  the  pcaeseion  of  docul 
si;  ;L7l  '5'"**  'l"  ^^  '"  '^''"  ^'^'^  "'  *•«'  °"»'«t-  Thi,  spirit  ha. 
J^Jer^W  htr  r.*^  ''  '•''/r"'  ^'^  "^^'^^  statute,  which  almost 
2^^^^^/        ^T"  the  power  of  forcing  an  opponent  to  disclose  before- 

«mLh»T.1:  7  •*'!.*''"'*•  "''  ^'"'^  *»""'  "*<»"y  condemned  the 
pming  theory  of  the  Bntish  common  kw  (pott,  §§  1847,  1859).    The  other 

For  e.t,„r  'k  ""."V"'^  ^''  ^^"  ""'  P~P«''^  '"^'  'he  general  principle 
IIZ7a\  \  "'"^.*"  P"'^"  '•"  "''«  ^'y  '"»««d  from  X  to  Y  describ- 
ing  the  land  he  claims,  and  upon  B's  faUure  to  produce  it.  A  show,  that  B 
ha.  burned  a  deed  from  X  to  Y  and  aigue.  that  th'e  deed  be  Uken  ",^^5  .^ 
he  alleges,  and  B  maintains  that  the  burned  deed,  though  from  X  to  Ya," 
cerned  a  piece  of  land  totally  different  from  the  Und  in  controversy '  H, 

from  the  supposed  fact  that  B  ha,  destroyed  the  deed  that  A  wants,  but  if 
does  not  yet  appear  that  the  destroyed  deed  was  the  one  which  A  wants  In 
the  words  of  an  emment  judge,  "the  act  of  a  spoiler  [i.  e.  of  a  desired  docu- 
ment is  m  Its  nature  equipollent  to  a  confewion ;  but  before  he  can  be  fixed 
with  the  character  of  a  spoiler,  the  purport  of  the  paper  must  be  proved  to 
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!L  'i^lntl""^'  f  rr  "^  ''•""  ""^"  ~»«  evidence  ouKatS; 
wquiremMt.  which  .««n..  to  «5count  pertly  for  the  rule  m  bid  dow?  by 
jom.  Co«rU  that  ^jm.  evidence  of  the  coninu  of  the  docu^uttrt  Z 
^l^t^KJ.  P"  •n»in"y  to  the  ««,  of  the  inference .»    Kee;;g  i""  „d 
then,  the  object  of  the  wquire.uont.  the  rule  miKht  correctly  be  .tated  m  fo?.' 

tion  of  it  i.  eridenoe  from  which  elono  iu  contenU  may  be  inferred  to  be 

*>eHmtHt  u  daimUd.firU  introduce,  tome  rxidence  tending  to  ehom  ihit  /A. 

not  U,«,qu.re  anything  hkeepeciflc  detoiU  of  contenU.  but  merely  .uch  evi! 
denoe  M  goes  to  general  marks  of  identity. 

Jweild '"ih!«"*  »'»«,.P~"di°8  q»e-tion.  the  «K:ond  one  h«  aLo  been 
ttawered.  There  «  no  distinction,  m  the  present  connection,  between  spolia- 
Uon  and  non-production.     If  the  latter  adniiU  of  the  inference.  certainlVthe 

L^.^  .  ?«^'  ^»«='°"''"««  "'  t»'e  weakness  of  the  whole  case.  Iu  that 
wspectit  differs,  of  couhk,.  from  a  mere  withholding  of  the  document     It  u 

^fZrxiZuT:::::^''  ^""'*"''  °'  ^'^  «>-•"»-*  *»>»*  ^•^^  ^  - 

Certain  discriminations  of  other  principles  remain  to  be  noticed.  (1)  The 
failure  to  produce  a  certain  kind  of  document  «,metimes  affords  an  inference 
tunt1^'"^:^l  ~rr^^«^'"  ""d  »  various  classes  of  cases  a  statuto^ 

Lir?K^°J"  mdirect  method  of  placing  upon  the  defendant  in  a  crim- 
on  th?n™  r Vj"!f """8  '^'*'*""'  ^P*^'  S  2511);  for  while  leaving 

made  sufficient  evidence  of  non-possession,  i.  e.  in  effect  he  must  prove  that 

nli^n  *  i  '  .^r?*  """*  ""*■*"  ^y  production.  Had  the  burden  fallen 
originally  on  the  defendant  of  pleading  and  proving  his  license  (as  it  natu- 


o..  i«?^;. McBeynoldi  r.  McConl.  6  W.tU 
288,  290  (the  opponent  had  ilentroyed  a  paper 
obtjjiued  from  the  i)Uintiri  witnew). 

"  Tlie  quention  cannot  uaaally  arUe  for  a  n. 
faaal  to  produoa  ;  for  a  reruaal  U  oauallr  made 
uiion  a  apecific  demand  and  thai  the  identitT  of 
Ihj  .locnnient  U  likelv  to  be  apparent 
/  II  1  *v'  8'"'«..«'-  Siinona,  17  N.  H.  83,  88 
(Illegal  h.|Uor-«elling  J  iion-pooMaainn  of  a  U- 
cenne  inferable  from  non-prodootioa  of  it). 


11^  ??  ?i.*T  P™'*'''?  ««>«»  of  «uih  sUtates 
all  told;  the  following  are  example! :  Mam.  .St 
1894,  c  608,  {  87  (failure  to  prolluce  certiB.ato 
of  minor,  prowr  age  for  employment,  ovidenca 
of  illegal  emplovment)  ;  N.  Y.  Law.  96  c 
376,  I  62  (refuaal  to  produce  [wddlor'a  u.cnwon 
demand,  endenoe  of  non-poMaiiion). 
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^"^.r^l**  ^'"'^  '*"^"^'  *"'^'*  "'**"'*"  ^'^"''^  "»«'  Ix^ve  been  necessary 
{2)  Whether  the  non-production  of  a  telf-criminating  document  may  be 
the  subject  of  an  inference  is  considered  under  the  head  of  the  privileae 
against  self-crimination  {post.  §  2264)^  (3)  The  opponent's  refusal  to  pro- 
duce  may  serve  as  a  ground  for  permitting  the  use  of  a  copy  or  other  second- 
ary  evidence,  under  other  rules  {post,  §§  1199-1210).  (4)  The  effect  of 
spohation  as  evidence,  not  merely  of  the  contents,  but  also  of  the  due 
«-«tt<um  of  the  document,  is  more  conveniently  noticed  elsewhere  {post, 
§  2132). 

§  292.  SU«no«.  ••  .qulTalMt  to  an  AdmlMlon.  SUence.  when  the  assertion 
of  another  person  would  naturaUy  caU  for  a  dissent  if  it  were  untrue  may  be 
equivalent  to  an  assent  to  tiie  assertion.  This,  however,  fixes  the  liarty  by 
adoption,  with  the  other  person's  assertion,  and  thus  it  ceases  to  be  a  ques- 
tion of  conduct^videnoe,  and  involves  a  genuine  admission  in  express  words 
i-or  that  reason  it  is  dealt  with  under  the  head  of  Admissions  {post,  §§  1071- 

§  293.    Condnot,  >•  CTldeno*  of  ConsoionMeM  of  Innooano*  (AoouMd'a 
Volunury  Burrender.  H.fn.1  to  Bioap.,  De«.«or.  .ta).     If  guilt  leaves 
the  psychological  mark  which   we  term  "consciousness  of  guilt"  and  if 
this  18  available  as  evidence  {ante,  §  273),  then  the  absence  of  that  mark 
(whicii  for  want  of  a  better  term  may  be  spoken  of  as « consciousness  of 
innocence")  is  some  indication  of  the  absence  of  guilt,  t. «.  of  not  havinjr 
done  the  deed  charged.     No  Court  seems  to  repudiate  this  proposition 
(ante,  §  1/4);  but  the  tendency  to  reject  evidence  of  a  consciousness  of 
innocence  is  rather  due  to  a  distrust  of  .  e  inference  from  conduct  to  that 
consciousness,  since  the  conduct  is  often  feigned  and  artificial     Such  dis- 
trust, however,  seems  improper.    Certainly  in  the  inferences  of  ordinary  life 
we  attach  as  much  weight  to  that  inference  as  to  the  inference  of  conscious- 
ness of  guilt;  the  bearing  of  one  accused  person  as  consciously  innocent 
impresses  us  no  less  strikingly  than  the  bearing  of  another  as  consciously 
gmlty.    Moreover,  it  is  judicially  conceded  (as  noticed  ante,  §  273)  that  the 
inference  of  consciousness  of  guilt  is  a  highly  dubious  one.  and  that  the 
evidence  IS  never  to  be  emphasize.!  or  treated  as  of  much  valua     If  this 
be  so,  why  should  we  strain  a  doubt  to  admit  a  dubious  inference  against 
the  accused,  and  yet  refuse  to  admit  in  his  favor  a  scarcely  more  dubious 
one  ?    Such  an  attitude  is  wholly  inconsistent  with  itself  and  is  out  of 
harmony  with  the  spirit  of  our  law.     Ut  the  accused's  whole  conduct 
come  in;  and  whether  it  tells  for  consciousness  of  guUt  or  for  conscious- 
ness of  mnocence.  let  us  take  it  for  what  it  is  worth,  remembering  that 
in  either  case  it  is  open  to  varying  explanations  and  is  not  ti)  be  empha- 
sizea     Let  us  not  deprive  an  innocent  person,  falsely  accused,  of  the  infer- 
ence which  common  sen^e  draws  from  a  consciousness  of  innocence  and  its 
natural  manifestations.     With  singular  perversity,  however,  a  majority  of 
the  Courts   profess  to   refuse  to  allow  conduct  to  be  considered  for  the 
purpose  of  drawmg  an  inference  of  consciousness  of  innocence:  but  one  con- 
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159,  207  (\\ itiij-M:  "It  w««  a  good  evi.lence  of 
h  .  iuno..eiiry  that,  .ben  he  ha<l  notice  of  it,  he 
did  not  lly.  ...  All  that  I  My  i^  if  flight  be  a 
..K»  of  gu.lt,  as  no  doul.t  it  i,  -  •  A,lan.,*««,«  r 
.T«'!.".li"""''*°'"'""'  '■  •  »•«"  °f  inuocenev, 
Tnal.  19  ...  833  charRe  of  aendiM«  thivatening 

w,V.  ..^l"'"  ""•'"' "f  M.rlbo,x,u«hi  thelettel 
twice  made  aimnntnienu  for  the  Duke  to  come 
and  pay  th.  (,f««kn.ail,  at  Kensington  and  a? 
We.tmm«ter  Ahhey;  he  went,  and  on  lK>th 
occaaioDs  found  the  defendant  iNwaing,  but,  on 

what  the  Uuke  meant;  the  defendant,  a  n-gpect- 
.ble  br.dKe.l,u.ld..r,  admittetl  hi.  i.^nce  on 
those  occasions,  but  denied  all  knowledire  of  the 
letten.  and  wu.  allowed  to  prove,  by  his  family 
and  others,  h,s  publ^  and  fre..uent  expreasioS 
of  surprise  that  the  Duke  should  accost  him  in 
hat  singular  way  ,^/„..  1850,  Oliver  ...  State? 
17  Ala.  587,  696  (that  the  acc-used  went  to  town 

do  It  till  he  had  obtained bailm'n,  ina.lmiy 


--   .._,.  „„„,.,,^u  uniiiiii.-u,  100111111}-. 

except  under  §  Ml,  a^U.  toexnlain  away  fli^Mj 
185J,  (amplwll  v.  State,  23  fd.  44,  79  ("the 
prisoner  could  no  more  make  his  appearance  or 
conduct  evidence  than  he  could  hisXclanltronJ 
or  admiaaions  ;  excluding  evidence  that  "he 
appeared  surprised  on  being  informeil  of  the 
murder"),  1887.  Hall  ..  State,  40  id.  698.  700? 
70(i  (  conduct  and  statomenU,"  excluded  for 
■ .  .^"".  ••*«»»"•;  1872.  BirJsong  v.  State'  47 
■■l.  68,  71,  77  (like  Oliver  v.  State);  1886.  Jor- 

t^^JT"  *^;'"''"';  "  """W  be  "toalliw  him 
to  make  evidence  for  himself);  1895,  Henrv 
r  Stote.  107  id.  22,  19  So.  23*  detieinor  ex' 
eluded  i  same  reason) ;  1896.  Doraev  »  stiit. 
no  id.  38,  20  So.  45i  (going-  v'Sri  y  to  thi 
wlice-sUtion  after  hearing  of  the  chanje.  ex- 
cMed  ;  White  ..  SUte,  111  id.  92.  21  To.  MO 
isT^v!  *  ""^n^"  to  the  police,  admitted)  i 
1901.  Vauphn  r  State.  180  id.  18,  30  So.  669 
(defendant i    volunury  .urrender.   excluded); 


?^i.\J?l'  ^'°^^'  \  Montgomeiy,  63  Cal.  676 
(refuaal  to  escape  when  abPe,  excluded);  18S(«, 
People  r.Shaw,  111  id.  171,  43  Tac.  698   volunl 

State,  30  Ga.  ,5«  (i.utting  an  otficer  on  the  track 
of  the  real  cnm.nal.  admitted) ;  18!t5,  Boston  ». 
State,  94  id.  590,  21  S.  E.  603  (voluntary  mr. 
'^"•^?r''^<»itM}:  1897,  Kcnne<ly  v.  State. 
10    Id.  659  28  S.  E.  979  (failure  to  escape  fro.i 

4  Kan.  *)9  (failure  to  accept  an  opportunity  to 
es<.ape  when  others  did,  admitted;  tl'en  explained 
«"^  Li?"/'""  ••""  "■•  "WUsedwas  ill); 
Miu,.:  1861,  Com.  t.  Hersey,  2  All.  173.  177 
(refusal  to  escape,  excluded);  Mich.:  1860. 
Dillin  ..  People.  8  Mich.  367,' 367  (subN3,,uent 
menul  condition  or  utterances,  not  admissible, 
«?.'  f ".  ^'\  "[  *'■*.  »?>  ff"to  or  a,  explainini 
away  facU  intro,luced  by  the  prosecution ;  here 
^llJ^^^^^oi/"^"'^'''""  Pon-ose,  by  themnjoritv)! 
^o  ■  1890  State  v.  J„.,ick.  101  Mo.  260,  274,1 4 
a.  W.  212(voluntary  surrender,  excluded);  1892. 
State  ».  Smith.  114  id.  406,  424,  21  S.  W.  827 
l'?T\ir  I'^^V^'""'  "•  Strong,  163  id.  548. 
65  8.  W.  78  (that  defendant  went  for  a  phVsil 
cian  after  the  stabbing,  excluded);  1899,  State 
V.  McUug!  '„,,  149  id.  19,  60  8.  W.  315 
(voluntary  surrender,  excluded);  Jf.  J'..-  1839 
People  1..  Rathbun.  21  Wend.  509,  519  (refusal 
to  escape,  excluded);  JV.  C. :  1903,  State  ...  Wil- 

^*I  TJ?-  n  ~  •  *\^-  ?•  *25  («fu«l  to  esca,», 
excluded;  Connor,  J.,  doubting);  S.  C. :  1852 
Stat*  V.  Vaigneur,  6  Kich.  I,.  391,  403  ("the 
conduct  of  tKe  accused,  whether  before  or  after 
he  IS  charged  .  .  .  is  a  source  of  evidence,  some, 
tunes  for  him  as  well  as  the  prosecution"); 
ITo^?-"  '*"'•  State  V.  Bickle,  — W.  Va.— 

he  might  have  done  so.  excluded).  Comiwre  the 
citation.  «<  II  1144.  1782,  1766.  1781.  con- 
cemingtheadmiaaibility  of  an  accused's  protata. 
lum$  o/tnnoeenee  or  other  explanatory  statements: 
and  of  an  accused's  expreiiioiu  of  loyaltj  in 
ledUum  cam,  imie,  |  367.  '     ' 
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[Chap.  XII 


ScB-TiTLi  n  (continued):  EVIDENCE  TO  PROVE  A  HUMAN  OUALTTY 

OR  CONDITION. 

Tone  VII.    OTHER   OFFEKCES  OR    SIMILAR   ACTS,    AS   EVIDENCE   OF 
KNOWLEDGE,  DESIGN.  OR  INTENT.       '''""*'"^*=   ^^ 

CHAPTER   Xn 


I  300. 
ciples. 

{301. 

{302. 

«303. 

{304. 
tein. 

I  305. 
>ct«r  Ku 

{306, 
Bated. 

2. 


1.  0«n«ral  PrlaeiplM. 

Ducrimination  between  Varioas  Prin- 

Theory  of  evidencing  Knowledge. 
Tlieory  of  evidencing  Intent. 
Same:  Anonymoai Intent. 
Theory  of  evideucing  Deaign  or  Sya- 

Criminality  of  Act  Immaterial;  Char- 
lie, diatingnished. 
Other  Evidential  Parpoaee  Discrimi- 

Forgery  and  Conaterfeltlag. 


■•■      3 


{  309.  In  general. 

{310.  Evidence  of  Knowledge:  (1)  Other 
Uttering!). 

{311.  .Same:  (2)  Other  Poaaeaaion. 

{312.  Evidence  of  Intent:  (1)  Other  Ut- 
teringK. 

I  313.  .Same  :  (2)  Other  Poaaeaaion. 

I  314.  The  foregoing  Principlea  Compared. 

{  315.  Evidence  of  Design  or  Syateni. 

{316.  Time  of  Other  Acta. 

{  317.  Sundry  Limitationa. 

{318.  Sute  of  the  Law  in  the  VariousJuria- 
dictions. 

3.  Falae  Pratonoea  or  RapreMntattons. 

(  320.  Oeneral  Principle ;  Thrse  Modea  of 
Evnli»ncmg. 

{  321.  sute  of  the  Uw  in  the  Variona  .Turia- 
dictiona. 

4.  XnowinK  Poaaeaaion  or  Reoaipt  of 

Stolen  Oooda. 

{  321.  Other  PoaMision  of  Stolen  Ckwda  : 
(1)  Knowledge  Principle. 

S  325.   Same :  (2)  Intent  Principle. 

{326.  Same :  Sute  of  the  Uw  in  the  Viriaus 
Jurimlictions. 

f  327.   Other  Uodea  of  Evidencing. 

6.  BmbeBBlement. 

General  Principle. 

Other  Principlea  diacriminated. 

State  of  the  Law  ia  the  Vationi  Juria- 


{339. 

(330. 

{331. 

dictinna. 


8*  n«ndalent  Tiranafera. 

(  833.  Tranafen  in  Fraud  of  Creditor!  ;  Cten- 
eral  Principle.  ' 

{  834.  Same :  State  of  the  Law  in  the  Va- 
nous  Junadictiona. 

I  25'-   5"™"  ■  O"""  Kinds  of  Evidence. 
ntu^  ''    °"'"    *'™'<"'P'«»    di«;rimi- 

{337.  Frandulent  Purchase  with  Intent  not 
to  ray. 

{338.  Other  Fraudulent  Transfera. 

7.  Snndiir  Franda ;  and  Frand  in 
Oeneral.* 

{  840.  False  Claim  of  a  Canae  of  Action  : 
Fraudulent  Insurance.  ' 

{  841.  Sundry  Frauds  (Taxes,  Mails,  Meas- 
ures, etc.). 

{342.    Perjury. 

{343.    Bribery. 

{844.  Fraud  in  General ;  Utitnde  of  Inves- 
ligation. 

8.  Larceny  and  Kidnapping. 

!  !f  J*  i*"*"? :  General  Principle. 
{  347.   ftune :  State  of  the  Uw  in  the  Va. 
nous  Jurisdictions. 

{348.   Same:  Sundry  Limitations. 

I  349.    Kidnapping  and  Enticement. 

9.  Robbery,  Burglary,  and  Bztortion. 

ci  'e***'   ^^^^  ■"'*  Buiglary ;  Oeneral  Prin- 

{  352.  Extortion  and  Bkekmail  (Bobbenr  by 
Threatening  Demands),  '    '' 

10.  Araon. 

{354.  OenersI  Principle  ;  State  of  the  Uw 
in  the  Various  Jurisdictions. 

11.  Rape  and  Abortion. 

{857.  Rape:  General  Principle;  Stata  of 
the  Uw  in  the  Various  Junadictiona. 

{868.  Same:  Other  Principlea  diacrimi- 
nated. 

{SS9.  Abortion. 
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I  880.    Inilecent  Expomira,  Sodomy.  Btmrnv 
IncMt,  SedueUon,  AdJlUiyrete/  "W*"?. 

13.  Homlold*  and  Bomloidal  AManlt. 
(  3«8.    Homicide,  ioMndinK  Mnider  br  Pol. 

V.l^>]  V^irnl"""  '"*""  0">"  Crime,  of 
i  366.   Other  Princiiile*  diKriminated. 
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MiaocUuaoiw  OfliinoM. 


t  *  "'^  Tr«ioa,    Sedition,     KioL     0.inin> 
Li-luor-Selliuft  Elector.1  Olfencei,  etc.  * 

14.    ClvU  CiMM. 

1870.   iDRenenl. 

i«o    p°I'y"8''t  Infrinjjement. 

I  372.   LontracU  (Side.  Agency.  Le.,^  etc.). 


1.    General  Prinolplea. 
§  300.    DUoTlnilnation  between  Yartona  PrlnoiDl...     Tn  fl,»  *       * 

of  the  issue  a  proper  one.  while  the  other  is  not.  all  will  dd  on  th«  n, 
purpose  involved  and  the  requirements  appropriaterit    "^  ^  °"  "*'  P'"^'^^ 

Knowirr  T  T'"I'  "*i^i'  ?*"'"*  *°  "^^'^  ''"^flj^  *»>«  distinction  between 
Knowledge  Intent,  and  Design.    (1)  Ar«cn.;.rf^e  signifies  a  being  awa^fZl 

refet^o  I'n'^t*''  1"'^^"''  "'  *'"  P^^"'  ^'^ 'his  knlwldge  hist' 
refer  to  the  nature  of  a  thing  used  in  the  alleged  crime.    Even  whe«  th« 

thZt  n,   'L"'T''''  "  not  disputed,  a  knowledge  exi  tingltL  i  o 
the  act  may  be  m  dispute.    Thus,  proof  of  knowledgt  becomes  a  uual„"ces 
«ty    or  certain  offences,  such  as  the  uttering  of  forged  or  counterfeit  rn^r 
and  tiie  possess  on  of  stolen  i?ooda  •  whilo  it  .o^k.    i  i    ''"""'*''^'''  Pnper 

in  other^offenees.  sudflrrfbt;:  ^^  liZ^rlS^'Tnlr  'T' 
often  nothing  mor«  than  knowledT;  or  hostile  S^l  or  wLf  TT 
not  very  different,  if  knowledge'or  hosS  fetltrCmaH^^^^ 
8p«=.cally  there  may  be  inferred  immediately  the^rimta?  intent  wthout 
further  evidence.  But  Intent  more  frequently  signifies  (anteT-m«^.T 
the  absence  of  accident,  inadvertence,  o?  casualty  -a  va^t^sta^^^^^^ 

out  by  the  nature  of  the  crime  as  an  innocent  state  of  mind.  Thn-  in  honf 
cue  the  cnmmal  intent  may  signify  the  absence  of  good  faith  as  to  sT 
defence  or  the  absence  of  inadvertence;  in  assault  witrintent  t^ra^  »h« 

changeable  -„  .  different  thing  from  Knowledge.'  In  a  given  7£u^'JZ 

387 
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in  uttering  counterfeit  money -the  proof  of  Knowledge  may  practically 
affect  the  proof  of  Intent;  but  in  such  a  case  the  evidence  is  directed  specifi. 
cally  to  show  Knowledge  and  U  governed  by  the  rules  appropriate  to  that 
subject.    But  if  the  issue  does  not  involve  specifically  the  element  of  Knowl- 
edge,  then  the  rules  about  evidencing  Knowledge  have  no  application     In 
short,  Intent  may  sometimes  be  indirectly  got  at  by  proving  Knowledge;  but 
this  18  not  necessary  nor  is  it  (for  most  kinds  of  offences)  usual ;  and  since 
in  any  case  Intent  may  be  conceived  of  apart  from  Knowledge,  the  mode  of 
proving  Intent  is  a  problem  distinct  from  that  of  proving  Knowledge  even 
where  the  latter  is  also  concurrently  available.    (3)  Demgn.   The  peculiarity 
of  Intent,  as  a  factum  probandum,  is  that  an  att  is  assumed  as  done  by  the 
defendant,  and  the  issue  is  as  to  tlie  kind  of  state  of  mind  awompanying  it 
Design  or  Plan,  however  (with  reference  to  present  bearings),  is  not  a  part  of 
the  issue,  an  element  of  the  criminal  fact  chai^d,  but  is  the  preceding 
mental  condition  which  evidentially  points  forward  to  the  doing  of  the  80*1 
designed  or  planned  (ant,;  §§  237,  242).    Thus,  the  peculiarity  of  Design  is 
that  the  act  is  not  assumed  to  be  proved,  and  the  design  is  used  evidentially 
to  show  Its  prob.ible  commission.    It  is,  obvious  that  something  more  definite 
and  positive  is  hi-re  involved  tlian  in  the  case  of  Intent    In  proving  Intent 
the  act  is  conceded  or  assumed;  what  is  sought  is  the  state  of  mind  that 
accomp,viied  it.    In  proving  Design,  the  act  is  still  undetermined,  and  the 
proof  IS  of  a  working  plan,  operating  towards  the  future  with  such  force  as 
to  render  probable  both  the  act  and  the  accompanying  state  of  mind.    The 
IntLut  is  a  mere  appendage  of  the  act;  the  Design  ia  a  force  producing  the 
act  as  a  result. 

§  301.  Theory  of  evidenoing  Knowledge.  In  resorting  to  former  offences 
or  other  similar  acts  to  show  Knowledge,  it  is  sufficient  to  invoke  the  gen- 
eral principles  of  proving  Knowledge,  as  already  set  forth.  It  may  perhaps 
be  practicable  to  employ  acts  of  conduct  as  exhibiting  a  po$terioii  the 
inward  state  of  mind  (according  to  the  principle  of  §  265,  ««<«),— bs 
when  a  person,  finding  his  counterfeit  coin  closely  examined  by  his  vendor, 
attempts  to  run  away.  But  such  a  ca.se  presents  no  problem  of  the  present 
sort.  The  problem  now  to  be  dealt  with  •  -  the  use  of  evidence  of  former 
offences  — involves  the  other  general  mode  of  showing  knowledge,  namely, 
the  use  of  external  circumstances  likely  a  priori  to  have  produced  KnowN 
edge.  It  has  been  seen  (ante,  §  24.'))  that  this  mode  of  proof  rests  on  the 
following  process  of  thought.  When  fact  X  is  used  to  show  a  person's 
knowledge  of  fact  A,  it  is  assumed  (a)  that  through  fact  X  there  probably 
was  received  an  impression  by  the  person ;  and  (b)  that  this  impression  would 
probably  r.-sult  in  notice  or  warning  of  fact  A.  Thus,  (a)  a  prior  injury  to 
an  enipl  y.  •  by  a  machine  would  probably  have  come  to  the  employer's 
notice  in  «n,ne  way,  and  (b)  the  notice  of  the  accident  would  probably 
reveal  to  him  the  defect  in  the  machine.  These  two  elements  may  not 
both  be  doubtful  in  a  given  case,  but  they  are  always  impUedly  present 
if  the  inference  is  to  h-.ve  any  vaUdity.    Apply  this  to  the  class  of  cases  we 

ass 
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1301 
It  to  a  sick  d^  Jh^k^  JT*^  ''  "''I^  '^'  ^»^'  °^««<J  *•»«'  he  once  gave 

uL."^':  ^f»^\";«"°e  to  his  notice,  and  (b)  that  the  fact  o    tCdelh  woJld 
hfd        LZ    T  ^"^  *''  ^"*"^"*=«  ^  ""'^  ""'  *»>«  >»-»  that  elutd 

inference  of  probable  knowledge,  it  iric^:  'w^bTue^  i^p  labTe  (a)  Z 
in  the  course  of  usn.g  the  bank-notes,  at  one  time  or  another  up  to   he.r  fini 

doubtlf  ^/      genuineness  of  the  bank-notes  would  probably  s  ugL    * 
doubt  as  to  the  genuineness  of  the  silver  dollar     Aanin  ir  a-,  i,       i  j 
of  the  stolen  character  of  a  bar  of  iron  is "ot Iw^S   he  f  et  •  °Sd 
that  he  has  also  received  and  possessed  a  stolen  bicycle   then  our  Z^JrZ 
must  assume  (a)  that  A's  receipt  of  the  bicyrw    '  unSr  Ich tX 

^  amXrbTr  '"^  ""'r  °'  ''''''''  *"  ^  "^  *'''«^'  -  -  to  riul  Tna 
T.Z    7-  ^  -""  """^  "  ''^"'"g  ^  the  defendant ;  so  that  (b)  when 

the  bar  of  ,ron  was  offered  to  A.  by  the  same  or  another  vendor  or  pledgor 
hecreumstances  were  such  that  the  former  transaction  would  natuSlv 
suggest  that  this  bar  of  iron  also  was  stolen  naturally 

„Pt!t'''?""'i?  ^^'.  1™*  *"'*  legitimate  scope  of  evidence  of  other  similar 
acts  to  show  Knowledge.    The  process  of  thought  ic:  The  other  acrmusJ 
probably  have  resulted  in  some  .ort  of  warning  or  knowledl    fhL  t 
or  knowledge  must  probably  have  led  to  the  kTwle^t^^^^^^^^^^^  Th"f 

as  Where  A  at  a  former  attempt  to  pass  the  same  counterfeit  bill   was 
!;;ST  ".•«  ^'^^''  ^^^  counterfeit-;  but  such  cases  cause  no  diffioiUy 
and  the  difficulty  that  does  arise  can  always  be  accounted  for  by  a  Zb   L' 
to  one  or  the  other  of  the  above  two  elements.     The  principle  is  cleLfv 

1 7^  r  ,,  T       »t""'"«'*"''>  •*  to  »nother  pereon  who  had  died. " 

JZ  a":::^\L'rn^n:f''Tri' '"'"  '''■  ^^  ''"^  •^"'^  °*  -<^-"t  ---j-ct 

coc.LtH.hehadoir„roW 

n«ed  ,n  th,.  ca«>. ..  t  not .  f«r  inference  to  make  to  the  jury  that  hi«  obi.crw^t^ 
tllfhTT^  *""''.  ^'^*  ^«°n«"«.  forth,  defendant:  ..^.n.d<2rnor,"ow 
«.at  he  had  an  .ntention  to  obtain  money  at  thi,  particular  time.  .  .  .  Supinrthe  ch.r~ 
wa.  breaking  mto  a  house  with  intent  to  .teal ;  the  fact  of  his  h.v  ng  C„  f„2X 
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could  not  be  adduced  to  .how  wh.t  hi.  ictentJon  wm  on  the  .«x,nd  occJon  ,  «d  th  . 
.how.  the  differance  between  proof  of  knowledge  and  that  of  intention."  Cr«,««  J 
^rb.  que.tio„  i.  whether  on  thU  occaeion  he  did  an  ^  with  the  deeign  of  eifi  a 
certain  object.  One  .tep  In  the  proof  would  be  to  .how  that  he  would  bi  likely  tTkuow 
that  a  cerUln  re.ult  would  follow ;  and  if  it  can  be  proved  out  of  W.  own  mouth  that"., 
fTI!'!  .  "  •"=»'•,"»''"  »»»'<«  be  I>«Hl«ced,  it  i.  one  ingredient  iu  the  „ece".ry 
proof  that  he  contemplat«l  it.    8uppo«,  ,  charge  again.t  a  ^that  he  atteS    o 

ol^rif^t"!!!!  M  tT"  T:fi"1  "^'"I"  ^  •d'»'°"'«"^  "ith  ^h-t  iuteution  Ir  with 
V  :►./  K  .  u*5°r""'*"'"^'''"»  «*'•»  "••'  "••dWne  before  and  that  he 
knew  that  abortion  had  alway.  followed,  .urel,  that  would  be  evidence  again.t  him  Or 
if,  on  a  charge  of  wounding,  a  certain  instrument  had  been  UMd  by  thelrUoner  with  a 

of  ",Srg"?tr- i   '  "°*  ""*  **  "■"""*''•  *"  •''»*  *"•*  •••  •'"•"^  »^«  conlLiIence. 

§  302.  tteory  of  •Tid.ncJag  Intent    To  prove  Intent,  aa  a  generic  notion 
of  cnminal  volition  or  wilfulness,  including  the  various  non-innocent  mental 
states  accompanying  different  criminal  acts,  there  is  employed  an  entirely 
different  process  of  thought    The  argument  here  is  purely  from  the  point  of 
view  of  the  doctrine  of  chances, -the  ipstinctive  recognition  of  that  logical 
process  which  eliminates  the  element  of  innocent  intent  by  muItiplyinB 
instances  of  the  same  result  until  it  is  perceived  that  this  element  cannot 
explain  tiiem  all.     Without  formulating  any  accurate  test,  and   without 
attempting  by  numerous  instances  to  secure  absolute  certainty  of  inference 
the  mmd  applies  this  rough  and  instinctive  process  of  reasoning,  namely' 
that  an  unusual  and  abnormal  element  might  perhaps  be  present  in  one 
instance,  but  the  oftener  similar  instances  occur  with  similar  results,  the  less 
hkely  18  the  abnormal  element  likely  to  be  the  true  explanation  of  them. 
Thus  If  A  while  hunting  with  B  hears  the  bullet  from  B's  gun  whistling 
past  his  head,  he  is  willing  to  accept  B's  bad  aim  or  B's  accidental  tripping 
as  a  conceivable  explanation  ;  but  if  shortly  afterwards  the  same  thing  hat^ 
pens  again,  and  if  on  the  third  occasion  A  receives  B's  bullet  in  his  bodV 
the  immediate  inference  (i.  e.  as  a  probability,  perhaps  not  a  certainty)  is' 
that  B  shot  at  A  deliberately;  because  the  chances  of  an  inadvertent  shoot- 
ing on  three  successive  similar  occasions  are  extremely  small ;  or  (to  put  it 
in  another  way)  because  inadvertence  or  accident  is  only  an  abnormal  or 
occasional  explanation  for  the  discharge  of  a  gun  at  a  given  object,  and 
therefore  the  recurrence  of  a  similar  result  (t.  e.  discharge  towards  the  same 

*  Other  pamages  are  lu  follows :  1882,  Dev- 
•ns,  J.,  in  Com.  v.  .lackson,  132  Mass.  18 
J  '  It  i»  the  knowlwige  which  it  may  be  inferred 
ne  must  have  derived  from  other  transactions 
.  .  .  that  makes  the  evidence  admissible  as  af. 
wrdmg  just  ftround  for  inference  against  him  as 
to  intent  in  the  matter  under  examination  ") ; 
1811,  Mitchell,  C.  J.,  in  SUte  v.  Smith,  6  Day 
176,  178  {"  It  is  lawful  to  prove  that  the  pris- 
oner attempted  to  utter  the  note  at  different 
times  and  places  where  it  had  been  suspected 
and  challenged  as  false  ") ;  1832,  U.  S.  v.  Kou- 
denbush.  1  Baldw.  514  (the  Court  admiu  the 
nttenng  of  other  note,  "if  their  geneitd  raaem 
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blance  to  the  one  laid  in  the  indictment  ia  snch 
that  a  person  who  knows  the  one  to  be  a  coun- 
terfeit could  not  reaaonably  believe  the  others 
were  genuine  " ;  and  excludes  them  if  ther  are 
"so  unlike  in  appearance  that  an  honest  man 
might  think  one  good  though  the  other  was 
known  to  be  bad  " ) ;  1878,  Allen,  J.,  in  Coleman 
V.  People.  5S  N.  Y.  81.  DO  (referring  to  evidence 
of  former  receipt  of  stolen  goods:  "There  must 
be  such  a  connection  of  circumstances  that  a 
natural  inference  may  be  drawn  that,  if  tlm 
pruoner  knew  one  article  was  stolen,  he  would 
also  b«  chaigeahle  with  knowUdgt  that  another 
wa.   ), 
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object,  A)  excludes  Ije  «.r  powibUity  of  such  an  abnormal  cause  and  poinU 
out  the  cause  as  probably  a  more  natural  and  usual  one.  t.  e.  a  deliberate 
discharge  at  A.  In  short.  simiUr  results  do  not  usually  i^cur  through  "S 
normal  causes;  and  the  recurrence  of  a  similar  result  (here  in  the  shape  of 
an  unkwfnl  act)  tends  (increasingly  with  each  instance)  ti  n^at  ve^cci 
dent  or  inadvertence  or  self^efence  or  good  faith  or  other  inncSnt  menul 
state  and  tends  to  esteblwh  (provisionally,  at  least,  though  not  cerUinly) 
the  presence  of  the  normal. ».  t.  criminal,  intent  accompanying  such  an  act  • 
and  the  force  of  each  additional  instance  will  vary  in  each  kind  of  offence' 
according  to  the  probability  that  the  act  could  be  «peated.  within  a  Sd 
time  and  under  given  circumstances,  with  an  innocent  intent.  The  general 
^rniustraSd  ""^  '^'^^  ""'""^'^  ^'"*^'  §5  31.  32)  is  here  Applied 

inar^Jt^'^^S''^!!  "I  "!.'''«°"''S  Intent,  as  expounded,  in  various  phras- 
ings  and  for  aU  sorts  of  offences,  in  repeated  judicial  utterances : 

1848,  Mr.  UoltMi,  arguing  in  R.  v.  Milehel,  6  SUte  Tr.  K  s.  689  83o  reh«Il»n-i„» 
||JT.y  as  not  .elected  by  the  Bherilf  with  impi^tial  M^^lon^A^t^^t^^TZ^ 
portion  beUeeu  the  Catholics  aud  Protestont.  qualified  and  tho.,  ^ij  .um,no  .  J- 
the  contention  being  approved  by  the  Court)  :  "  We  don't  put  it  on^pound  of  .Si' 
gion.  If  .man  w.„  playing  hazard,  if  all  U  fair  and  the  dice  ar^noUoSed  there  cin 
benohonestergarae;  but  if  one  man  always  th«>w.  'crab.,'  as  it  is  cX   whurth- 

in  this  case  there  is  strong  evidence  that  all  is  not  right.  Jf  the  natural  r«mlf  of  .kI 
proportionate  numl^r  of  those  qualified  to  be  placed  on  the  pane  hoi  iTttat  here 
would  be  on  It  two  Catholic,  to  one  Protestant  and  that  we  find  tl,.^  w  far  froL  f^t 
being  the  c«»,  there  are  of  ProtestanU  five  to  one  on  the  nanel  i.  U^nlV       .      . 

1874,  Coierulge,  C.  J.,  in  R.  v.  Franei,,  L.  R.  2  C.  C.  K.  128:  -It  wem.  ole«r  „non 
pnucjple  that  when  the  fact  of  the  pri«,„er  having  don.  the  Lng  ch^d  tpro^ 
JILm  th  ^  """.•"""A '!'•««<>''  "  whether  at  the  tiae  he  did  it  he  hadTguilty  Cl 
edge  of  the  qua  1.  y  of  hi.  act  or  acted  under  a  mistake,  eyideno.  of  the  dass  re^°^ 
iniu.  be  admissible.  It  tend,  to  show  that  he  was  panning  .  coursTof  ^11^^ 
and  hereby  it  r«.e.  a  p,«umption  that  he  wa.  not  Lting  under  a  miatake  It  i.  noi 
conclusive,  for  .  mw.  may  be  many  time,  under  a  simitar  mistake,  or  Ty  U  many  imS 
the  dupe  of  another;  but  iti.  leM  likely  he  should  be  k>  oftener  than  on«,  and  IvT™ 
circumsunce  which  rtow.  he  was  not  under  a  mirtake  on  ^  one  of  th^ "  ca^SS 
.trengthens  the  presumption  that  he  wa.  not  on  the  hwt."  occaaion. 

1878,  Grove,  J.,  in  aake  v.  Aiaurawt  Co.,  L.  R.  4  C  P  D  B4  flR-  •> UK«„  ♦!,» 
tion  is  whether  an  act  wa.  or  wa.  not  fraudulent.^  of  a  IXlnd  L  iSi'ire^ 
dence  to  show  intention.    I  remember  in  a  hou«,breaking  ca«,  in  wh  ch  I^MZn^ra 
man  wa.  found  under  .uspicious  circumstance,  in  a  bed'oom ;  it  wal  «,t  up  tiiat  he  i^ 

the  fact  that  he  was  Men  m  the  house  a  week  before  under  circumstance,  equally  susni- 
cious  and  which  rebutted  the  idea  that  he  was  there  for  the  purpose  of  court^f  .  To 
tett^rt  oTiTd"  '."'"r  °"™»''  «"»""t'«d  by  means  ot'^bSSng  letter.,  "if  a.  ngle 
lc^„Jfc«„„  .  J  i  "j!  T  P"'"^'  *•'•'  ^'^•*'""*  ^""•'1  P'obaWy  be  insufficient  for 
th^,™  K  ^V  ^"'"!'""  ''»""'«'«''»  "  ^hown  to  be  a  guUty  one  by  proving  that 
?«  told  f^l^^T^        f"-  "'*-'*'"•  *«»«"«"ty  «">-  befo™.  »nd  that  b  each  cLe  to 

this  ev.dw.ce  ?    I  am  of  opinion  that  there  is  not.    Where  the  act  itwlf  doe.  not  »«■ « 
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•how  lU  natuK,  the  l.w  permit,  other  aeto  to  be  rlren  in  «JJ.»-  #     .u 
•howing  the  Mture  of  the  particular  ^f  ^  for  i^.SZ  T  '"'  ''•  »'""P*«  »' 

coin,  e»en  iu  aome  CMes  of  murder  ^d  ««.,.«„  ^      "f^  "'  """■■'"«  "•""'♦•rfeit 
l..tent  with  which  theTt  "LTuI  fIS   !^fhr    "'r'./'  **  "'^^'^  ^  •'""'  "'• 

carried  out  under  the  Mme  f.t.*.me.  .L^th^t  .h    -,TV'  y""  '•"•*  •'•"""  ••'am.. 

fraud,  where  other  aoU  in  f.frtheran«  „V  il!.      ""*"**    »  «"«»  «>'  con.piracy  and 

».i«ible.  first,  to  e.tabn.htl^^LZtl^Vrhf"''^-^'*"'''''''^    *•"'»"  '^  '«'■ 
ondly,  to  repel  the  iUEimtioD  th.Vth-  .o»!  Tw  .  ^  •*. '""*l»»^J  •"«'  f^ud ;  and,  mo- 

or  im.oceut'ilhnei  ??Te"  li™iS  ,™t '^  'f'"^  """'""*'  *"  '«"''^'"'  '"'•^•'«'. 
of  intent  or  purpoM  or  dSruhe^t  SZ  T!^  •"'"'""^y  '"**  ''•"''•  "•«  1"-"<" 
or  fraudulent^  r^y  adrnT^of  dh^rLfd  1. v  "  "'"T"*"'  "'««•''  *''«"'«'  h""""* 
rariou.  circuLunLTmor^  or  W  .i.^^  Poa.t.ve  proof ;  but  it  U  to  be  deduce.1  from 
the  .a.ne  parti-,  but  betwZ  thl^tt  T ""^J""^  Z"T  '^"'^"«'  "»'  "•«"'"y  »»tween 
per«,u..  And  ii  ^1  cal  wKe™  thr5u  fr**  ""'  ^^  «<"«'?'"«'/  <"  fraud  and  third 
ir  de.ig„  with  whiTh  th^rwrdone'^or  '  1  hi  ^^^ ''r '"fJJ'""  *"«  ""«"'•  P^Po^^ 
it  to  be  a  general  rule  tharcoTute«?Lur;  t.^^^^""^!^  "'''""''•  ^  ""'"'"S 
for  the  purpoM  of  e.tabli.KS  !^m"T„^  "'.'"'"•^  '"*°' '»  ''•''<=»'  »>e  bore  a  part, 

ing  and  entering  Z  .tore  at  the  wZend  „f  pKi^f  •  x'^*^."*  "'^  ^""^  '»'  »'«»k- 
«m  of  all  the  .to,*,  on  thlt  .t^t^iuh  inl^M  ?*  '°  «•"«=»'«»'•'- the  mo.t  north- 
broke  and  enteral  that  .toreXl.  wm  ^r^ted  '^tL  "'T' ' » "*?  P™'*^  »''«' '«' 
que.tion  we«  whether  he  int;„d^  to  .te^  .Tptl  th^  "^  '"ITW"'^  "•"  ""'^ 
on  that  .treet,  and  he  had  broken  and  «!^  Ji  ^^^  there  were  one  hundred  other  .torea 
in.Te7oneofthem!beginnTnrat   Je"^^^^^^^ 

aucceeaion,  on  hi.  bu;gIarioM  m 'ch  from  o„e  enV„f  th*  '"«'•'•'!*•«'>«  'he  .tore.  i„ 
did  all  thi.  in  one  night  and  wrcoLlTnrhi  ^  ll  "u"^'.*"  *'"'  °""'"  '"PP""  h« 
tion  of  hi.  intent  in  LL^g^orhuSLrd  fi^^t  .r'  """jr-*^'  »"  "'«'>'«* 
jecting  to  evidence  of  hi.  one  hundr^  Ze^e.  if,  th^  ^^'  """k  '?  '"'^'  "'"'*  "'  "'»- 
robbing  one  hundred  .tore.  wo„IH  fl^  .     u       i      .     °"'*"  ""•  •""'dred  ttore.  ?    Hi. 

.nd  firft,  ju.t  "  hU  ptbgToulrSt  mteT  fnlhe^^^^^^^^  ""  '"^  °"«  """'^■^ 

that  he  intended  to  pL  counterfeU  ,^1«7  '  «n  the  one  hundred  would  tend  to  .how 
and  first.  There  wodS^I^„o2i>™rMwrnh!"  '""P^"'"''  '»  t*"  «"•  hund^d 
atoie,  and  hu  baring  oounterfe  t  n?n„?„  i  If  '"•?'«!"'"»  "» »»»•»  one  hundred  and  first 
question  of  intent  aiTtteSLSitv  f  threv^H  '"  ""V  '^  V*'*'  ''°""^'  °"  '*•" 
other  hundred  .tore..  SurpoeT^stead  oLhW  ?  u  °l ".•"*  •"  ^"^  ^""^  '»  »•• 
fn,m  one  end  of  the  stn^ttoThe  ^^S^  ^nS^tnli'n^T"  '  "1  "1'^  ^"^'''^  «"'''« 
men,  one  after  the  other,  and  not  t^chL  a, in^^  ""  """*  ~*''*'"K  °"«  '"'"•^«<» 
down  the  one  hundred  and  fi,^t  man  .l/l  f  *l  T'^l"  =/"PP^  *'"'"  '"  »"^  knocked 
arrested,  and  the  q^sWon  w"re  wLhet  ^l°l^^''}^J"^t'r  '"  ~''  •■'•"•  '">  ^"'^  '>**'' 
fence  were  an  attempt  to^b  Tr  a  me™  L^  u        "^  **  "''' '''°'' "  ''"'""'^  »■»  '-"»  °^ 


il  S00-S72] 


GENERAL  PRINCIPLEa 


iS03 

quMtion  wm  whether  hi.  hut  •M.ult  *.«  1  L»  .?"'  '"'°'*'^  ""'*  »'"••  ""J  «'• 

oom«it  •  robbery,  or  .a  M«r.lt^h  l.r,7 1    ^  •**""' "'  •"  •*"•""  •i'h  '"^-'t  lo 

how  would  you  exf^S  if  vou  w.«  U™  '''''•'"''"•»"•"'  i"Jict«l  for  her  muM-r,  .  . 
the  defendant-.  i..Cth.ri  .tU.lu7n^"t '"'  ??~"'  *"/"?  '"^  '*''"-  '"'•'''"o-  »' 

yew.  .nd  four  month,  .fie  wa^llLufr., ...  .'..''  ."""'•"  '•*"'  '*'  *"''»•  "d  '«"•' 
fro.„  Congo  «  Pembroke  Aca.":^''  r. t  8t  I  JS'wI Hh"  'h'  ^/rr'"""''  "  '" 
•e..ion,- would  «.,lKxJy  think  that  hirproJd  1^^'  !,«'''/'"'""'  •''"»■'*  *"  ''"  P<»- 
matter  of  fact,  do  tendency  to  .how  Ihll  T  •  .  .  .  1  ""  '"'™*""  °c«""ion  had,  a«  a 
Ko  man  on  earth  woJ^S  r7fl  to  he.*  u  or".^  '''.^  "".f"  ""  '^  '»"«'  «»«iou?'.  . 
.rbifary  «,d  irrational  r^r^virrwTnV  hir„^d?»u„'li  "•  "'"r. ''"  ""^  '"'""'  ''V  .om. 
with  hi.  conimoD  MnM.  .         1 1  U  th!  .,    "'"*'"»«nJ'n«;  •»<«  dictating  a  coume  at  war 

Rnule  of  intellect  that"-  -appi^r^d  i^.llSr.pSr tZ'S'ti"r "  •"'  "'  -""^ 
U  an  involuntary  and  unavoidable  tire.,..,™  „#  tu  r'**'' '"  '"'*•  »'•»«  °'  existence.  It 
conduct  and  intention  i  rineS  «reEr..  n  t  '."'"'""'  '"'*  "^''^'W-'t  relation,  of 
un.n.w.r.ble  a.  con^^iousnlT'  ""'  "  '^'^"'^^  •'"'  -  '""tworthy  and 

WM  indicted  wa.  not  iwicidental  _  *  «  Th^«!h.  u  ^  ""'  ''"'  "'''•=''  ">"  Pri*""" 

within  a  .hort  time,  or  where  Ui'e  JI'  Lt,.,  had  H'  il^w'^'  ""  """  P^"""  '*'«• 
•everal  death,  by  poi«,n  had  tak!^  diJ^T'  th^^  /'  1^^  °'  f™'"  **'""• «"  "hew 

«.n.e  mother  had  »y,terioSly  dieS. '  iT.  ^h  caT.":  mS  "'.r^"  "'"•'""  »'  '"• 
•hould  .hoot  another  accidentollv  but  th!t  h«  .7  m^  ^  '^•"  ''»fP*''  *''»'  »  """> 
would  be  very  unlikely.    &  "rn^i^ht  lain,  h     "'""'l^'*"  "  '"i™  "ithin  a  .hort  tirn. 

rick  of  barle/once  byLiZ  b-t^aTJi'.teoJt  'rtr»"  «""  ""«•"  ''"  * 
be  very  improbable.  So  a  oer^n  SJhtAS  ,  ■?  ?^*'*'  "'"••  '"  suocemion  would 
«.n.  .hould  «,  die  in  th^  wmeT,"  R  jiff      ?^"'"'"^  P"'*""'"*'  *""  '»> "  --•«'  I^" 

.  child  .hould  be  .u«f.^,:sTn  S  £  1 4^^ . 'r^.  r""  •*  '"^  ""'"'•''>•  s°.  t^** 

d«ith.  in  the  «me  family  col  not  feS.iTai^^^^'n^'^"  ""'''•  '"'  ""'""^  "''"»•' 
ca«,  of  embezHement  effected  bv  meirof  fal« -T"  ^  f*  r*'*^""**-  ^o.  in  the 
wcidentallymade;  but  ^^  probabmrof  L^^^^^  """'7  -"'sht  b, 

inaUncet  increased. "  P™"""""/  »'  •cadent  would  diminUh  at  least  a.  fa«t  a.  th« 

1886,  Taft,  J.,  in  Penn  M.  L.  Tni.  Co.  y  Af  L  R  A,  7-  f  ,«  o  «  • 
422:  "  It  U  a  well  e.tabli.hed  rule  of  evidenle  th..  .f '  *!'  ^'^  !"  ?'  '^^  '^^  288-  72  Fed. 
of  one  in  doing  an  «>t  having  he  effltr™^,*^*::'''™'^^  '?."?*•*•'«'  '«"<!  or  innocence 
•iinilar  acU  of  the  .ame  De~,n  havh!!  .^  m'-Ie*i  another,  it  i.  relevant  to  .how  other 
time,  or  connected  wTh  tre^o.  J  ^al  rbi^:""!'.  *"  tl''**  '*  °'  '"'°"»  '»"'  ■«"»• 
evidence  i.  ba.ed  on  log^cL^rinciS  It  tiutT?''-  ?^'  '•«"  "'-^''^y  «>'  "uch 
innocent  mi.take  wa.  made  in  "u  un^™.,  i.  ?"^'!",'''y  !>'"""«he«  the  po«ibility  that  an 
different  mi.leadini  .tTtTenU  of  th«  «™       ""•'««^'nff  statement,  to  .how  .imilar  but 

!«.  probable  that  .5,e  wS  mak    i'n3  SLtf"!  fl""°d'  ""r!;-  "^"""'^  ''  '• 
In  repeated  inatauce.  than  in  on.  in.tan^ '  •  ^  '"''  mwleading  character 
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purpoM  or  general  achenie  u  a  neceasary  requiremuut  for  the  other  acta  evi- 
dentially used.  It  ui  not  hiTu  uecestary  to  look  fur  a  general  rtcheuie  or  to  dia- 
eover  a  united  system  in  all  the  acta ;  the  attempt  is  meruly  to  discover  the 
intent  accompanying  the  act  in  questioa ;  and  the  prior  doing  of  other  similar 
acts,  whether  clearly  a  part  of  a  scheme  or  not,  is  useful  as  reducing  the 
possibility  that  the  act  in  question  was  doue  with  innocent  intent  The 
argument  is  based  purely  on  the  doctrine  of  chanoea,  and  it  is  the  mere 
repetition  of  instances,  and  not  their  system  or  scheme,  that  satisfies  our  logical 
demand. 

Yet,  in  order  to  satisfy  this  demand,  it  is  at  least  necessary  that  prior  acts 
should  be  nmilar.  Since  it  is  the  improbability  of  a  like  result  beiug  repeated 
by  mere  chance  that  carries  probative  weight,  the  essence  of  this  probative 
effect  is  the  similarity  of  the  instance.  Suppose  the  blowing  up  of  an  Ameri- 
can waraliip  in  Havana  Harbor  to  be  in  question  ;  the  blowing  up  of  various 
ships  of  various  other  nations  in  the  preceding  fifty  years  would  have  no  sig- 
nificance  as  to  the  accidental  nature  of  the  occurrence  (except  to  show  that 
such  an  accident  is  possible]^;  the  blowing  up  of  an  American  warship  in  the 
preceding  year  in  Algiers  would  have  scarcely  more  significance;  but  the 
blowing  up  of  an  American  warship  in  the  same  year  in  Cadiz  or  in  the  same 
harbor  of  Havana  would  have  striking  significance.  So,  where  the  intent  of 
an  erroneous  addition  in  a  bookkeeper's  accounts  is  in  issue,  the  erroneous 
addition  of  a  bill  rendered  to  a  former  employer  ten  years  before  would  have 
no  significance,  because  it  is  still  within  the  limits  of  ordinary  casual  error 
that  such  things  should  occur  at  intervals ;  but  several  other  erroneous  addi- 
tions in  the  bookkeeper's  own  favor  in  the  same  year  and  the  same  book  of 
accounts  go  to  excludn  the  explanation  of  casual  error,  and  leave  deliberate 
intent  as  the  more  probable  explanation.  In  short,  there  must  be  a  similar- 
ity in  the  various  instances  in  order  to  give  them  probative  value,— as  indeed 
the  general  logical  canon  requires  {ante,  §  33). 

It  is  just  this  requirement  of  similarity  which  leaves  so  much  room  for 
difference  of  opinion  and  accounts  for  the  bewildering  variances  of  rulings  in 
the  different  jurisdictions  and  even  in  the  same  jurisdiction  and  in  cases  of 
the  same  offence.  Some  judjjes  incline  to  treat  the  judicial  test  of  probative 
value  as  identical  with  the  common-sense  test,  and  to  admit  such  instances 
as  bear  a  similarity  liberally  interpreted  by  the  standard  of  every-day  reason- 
ing. Other  judges  set  their  faces  firmly  against  every  instance  which  is  not 
on  all  fours  with  the  offence  in  issue,  regardless  of  the  consideration  that  jus- 
tice consists  quite  as  much  in  protecting  the  public  against  evil  doers  as  in 
showing  mercy  to  those  w'lose  guilt  has  been  more  or  less  skilfully  concealed. 
It  is  hopeless  to  attempt  to  reconcile  the  precedents  under  the  various  heads ; 
for  too  much  depends  on  the  tendency  of  the  Court  in  dealing  with  a  flexible 
principle.  One  Court  will  be  certain  to  exclude  everything  that  is  not  too 
clearly  probative  for  even  technical  quibblers  to  oppose,  and  sometimes  will 
exclude  even  that  Another  Court  will  accept  whatever  has  real  probative 
value.     Something,  however,  may  perhaps  be  gained  by  realizing,  as  to  the 
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formci,  that  it  b  not  the  Uw,  nor  precedent,  nor  principle,  nor  policy,  tiuit 
will  account  for  tucti  ruling.,  but  niurel/  •  rooted  inclination  to  uke  the 
•tnctcT  view  and  a  preference  to  err  in  favor  of  criuiuali  and  aiminit  inno- 
wnt  vicunia.  ^ 

i  303.  aaM :  AMnymoo.  btMit  It  will  be  seen  that  the  ttrength  of  the 
foregiing  kind  of  inference  doea  not  rest  excluaiveljr  on  a  given  perwn'a  con- 
iiecti.,1.  with  the  prior  injuriou.  transactions  It  U  poasible  to  negative  acci- 
deni  ur  inadvertence,  and  to  infer  deliberate  human  intent,  without  forming 
any  conclusion  as  to  the  peraonality  of  the  doer.  Thus,  if  A's  cellar-window 
is  found  !.roken,  and  the  pieces  foiling  ii  -ide,  one  morning  after  a  high  wind, 
he  may  well  asxumo  the  probability  that  the  force  of  the  wind  blew  the  glass 
in ;  but  if  on  the  next  morning  and  the  next  he  again  finds  a  wiudow  broken 
m  the  same  way,  though  no  high  wind  prevailed  the  night  before,  he  givea 
up  the  hypotliesis  of  the  force  of  the  wind  as  the  explanation,  and  concludes 
that  a  deliberate  human  efTort  was  the  highly  probable  cause  of  tlie  breakage, 
although  he  can  form  no  notion  whatever  of  the  personality  of  the  doer.  It 
is  thus  clear  that  innocent  intent  —  accident,  inadvertence,  or  the  like  —  may 
be  negatived  by  anonymoui  inttance$  of  the  previous  occurrence  of  the  same 
or  a  similar  thing.  After  assuming  or  proving  the  defendant's  cmnection 
with  the  deed  charged,  then,  to  negative  innocent  intent,  resort  is  had  to  the 
anonymous  instances;  and  they  may  have  equal  force  for  that  purpose, 
whether  they  are  connected  with  the  defendant  or  not  Tliis  mode  of  proof 
is  not  infrequently  resorted  to ;  and  the  following  parage  illuatrates  ite  judi- 
cial sanction : 

mi.  Pollock,  C.  B.,  ill  R.  T.  DaiUj/.-iCox  Cr.  811  (ar«on ;  the  flrn  had  originated  near 
Uie  kitchen,  wbers  the  acciued  .toyed  an  ierrant;  evidence  wae  offered  of  two  Bres  occur, 
ring  .hortly  before  iii  the  proeecutor'g  .hop  and  wanhoiue  attached,  though  no  connection 
of  the  priHouer  or  any  one  elM  with  theM  was  .hown) :  ■'  I  think  thii  u  clearly  evidence, 
and  may  be  lued  at  aU  evenU  tor  the  purpo«e  of  showing  that  the  present  Are  which  was 
the  third  on  the  Mtne  preroiK.  within  »o  short  a  time,  mmld  not  have  been  the  reeult  of 
accident.  Surely,  if  a  man  find,  certain  niysteriou.  circumtUnoea  to  ariM  day  after  day 
in  his  eeUbliehment,  he  i.  at  liberty  to  refer  to  them,  if  only  for  the  purpoM  of  showing  • 
that  they  could  not  have  hiid  their  origin  in  accident  and  that  a  repetition  of  them  could 
only  lead  to  the  conclusion  that  Uiey  reeultml  from  malice  and  design.  This  course  of 
evidence  u  not  without  prece.ient  and  authority,  moreover  ;  for  on  the  trial  of  Donellan  for 
the  murder  of  Sir  Theodoelu.  Broughton  by  administering  him  some  poiMn,  evidence  was 
given  th^  a  certain  tree,  which  hong  over  a  deep  and  dangerous  brook  near  a  spot  when 
Sir  Theodoeiu.  was  accustomed  to  fish,  had  been  sawn  almost  in  two  by  soma  unknown 
Sf^H  /*"*  "'"  f"""^  *°  •''°''  *•"»'  »«">•  o»>«  entertained  a  design  against  the  life  of 
Sir  Theodosius,  for  he  was  accustomed  to  stand  on  that  tree  while  engaged  in  fishing;  and 
the  natural  presumption  was  that  whoever  cut  the  tree  did  so  with  the  design  of  precipi- 
tating the  deceased  into  the  water.  Those  i»ct»  were  given  in  evidence  on  the  trial  of 
Donellan  for  murdering  Sir  Theodosius  afterward.,  and  were  received,  though  quite  un- 
connected with  the  prisoner,  in  order  to  show  that  ume  one  entertained  a  design  on  bis 
Me  and  that  the  probability  was  that  be  had  not  oome  to  a  natural  death." 

The  only  limitation  upon  this  mode  of  proof  ia  that  the  defendant's  doing 
of  the  act  in  issue  must  be  shown  by  other  evidence  at  some  ataee  of  the  trial- 
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and  the  anonymous  inttancm  thould  not  be  received  until  tho  trial  Court  la 
utisfled  with  tho  amount  of  evidence  introduced  or  pled^jed  (or  ehuwiug 
that  connectiiin. 

§  804.  Theory  e(  evt4«Miiig  OeeigB  or  ■yateai.  When  the  very  doing 
of  the  net  charged  ia  still  to  be  provud,  one  of  the  evidontial  facts  receivable 
is  the  person's  Design  or  Plan  to  do  it  (anl*.  {  102).  This  iu  turn  way  be 
evidt)iice<l  by  conduct  of  sundry  sorts  {ante,  {  234)  as  well  as  by  direct  asser- 
tions of  thn  design  (pott,  {  1725).  But  where  the  conduct  offerud  consists 
merely  in  the  doing  of  other  similar  acts,  it  is  obvious  that  something  more 
is  required  than  that  mere  similarity,  which  suffices  for  evidencing  Intent 
{ante,  §  302).  The  object  here  i>t  not  merely  to  negative  an  innocent  intent 
at  the  time  of  the  act  charged,  but  to  prove  a  pre-existing  design,  system, 
plan,  or  scheme,  directed  forwards  to  the  doing  of  that  act  In  the  former 
case  (of  Intent)  the  attempt  is  merely  to  negative  the  innocent  state  of  mind 
at  tho  time  of  tho  act  charged ;  in  the  present  case  the  effort  is  to  establish 
a  definite  prior  design  or  system  which  included  the  doing  nf  the  act  char^ 
as  a  part  of  its  consummation.  Intiie  former  cose,  tlie  result  is  to  give  a 
complexion  to  a  conceded  act,  and  ends  with  that;  in  the  present  cose,  the 
result  is  to  show  (by  probability)  a  positive  design  which  in  its  turn  is  to 
evidence  (by  probability)  the  doing  of  the  act  designed.  The  added  element, 
then,  must  be,  not  merely  a  similarity  in  tho  results,  but  aueh  a  oyHcuntnet 
of  common  featuret  tKat  the  variov$  arli  are  naturally  to  be  explained  a$ 
eauted  hy  a  general  plan  of  which  they  are  the  individual  mani/ettationi. 
Thus,  where  the  act  of  passing  counterfeit  money  is  conceded,  and  the  intent 
alone  is  in  issue,  the  fact  of  two  previous  utterings  in  the  same  month  might 
well  tend  to  negative  innocent  intent ;  but  where  the  very  act  of  uttering  ia 
disputed  —  as,  where  the  defendant  claims  that  hia  identity  has  been  mis- 
taken — ,  and  the  object  is  t'>  show  that  he  had  a  general  system  or  plan  of 
working  off  a  quantity  of  counterfeit  money  and  did  carry  it  out  in  this 
instance,  the  fact  of  two  previous  utterings  may  be  in  itself  of  trifling  and 
inadequate  significance.  So,  on  a  charge  of  assault  with  intent  to  rape, 
where  the  intent  alone  is  disputed,  a  prior  assault  on  the  previous  day  upon 
the  same  woman,  or  even  upon  another  member  of  her  family,  might  have 
probative  value;  but  if  the  assault  itself  is  dispnted,  and  the  defendant 
attempts,  for  example,  to  show  an  alibi,  tho  same  facts  might  be  of  little  or 
no  value,  and  it  might  be  necessary  to  go  further  and  to  show  (for  example) 
that  the  defendant  on  the  same  day,  with  a  confederate  guarding  the  house, 
assaulted  other  women  in  the  same  family  who  escaped,  leaving  the  com- 
plainant as  the  only  woman  accessible  to  him  for  his  purpose.  This  require- 
ment of  common  features  for  the  various  acts  pointing  to  a  common  plan  or 
system  as  their  natural  explanation  has  been  set  forth  by  the  judges  in  vary- 
ing phrases: 

1878,  Lindlejf,  J.,  in  Blakt  v.  Auuranee  Co.,  L.  R.  4  C.  P.  D.  04, 106:  « I  agree  thst 
in  order  to  prove  that  A  has  eomraitted  a  fraud  on  B,  it  ifl  neither  sufflcieiit  nor  even 
relevant  to  prove  that  A  comnii(t«<l  fraud  upon  C.  D,  and  E.     Stopping  there.  I  admit 
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tkM  propMitlM.    Bolfet  UUtbownUirtlh.  fraud  01.  BU  on.  «#..!.-„/    .u     . 

18M,  r.  AUin,  J.,  in  Co*.  V.  HMiuon.  ItS  Msm.  871   1  ,  \    K 
MUorerim«twbioh  m  .hown  lu  l..v.  bwn  oommitt"!  a.  •   ' 
Pjjrpo*  or  iu  punuAuea  of  it,  in  .ueh  cuu  tliare  b  •  «fi,'4, 
effect,  resulting  from  tlia  ooutiDuauoe  ul  the  uim  iiIm  f>.   ' 

oU..,  «ct.  in  puriuwce  th.r«)f.     It  i.  w.n.wh.t  of  tJ«      ■        ,.  , , „  . , 

1 1  M  ?•  r  .I  T?  '"f*"''"'  -^  J^P*™""-  'or  th.  •o....„iM.lon  -f  th.  . ,  in,.   „hi,  I.  i. 

formed  »  .,ttl«l  purpo*.  to  obfin  crtain  property  which  couJ.l  only  b*   JTI 
Hwr.!  preliminary  thing.,  th.  l-t  of  which  in  «..  of*^„fTm,  »  ■^,  m  !!,  ;i         ** 

zzi  •"'«A\"'--  °"  •"•  '"•' '-  the  co.„»ij;;7o?thru.  ,;;'':!:; 
^pi!:t--;^th^--;t:i^^^ 

sr^«;::^-dt:^iriS£^^ 

It  wUl  be  seen  that  the  difference  between  requiring  nmilaritu  for  acU 
n^t.vmg  .nnocent  intent,  and  requiring  con.nl  fealres  i,l%L    ^Z 

vZZlZ  .f'"^'"8/«'"f  •  »  »  difference  of  degree  rather  than  of 
kind  for  to  be  «,m,  ar  involves  having  common  features,  and  to  have  com- 
mon  features  «  merely  to  have  a  high  degree  of  similarity.  ThU  is  another 
reason  why  the  precedents  are  so  difficult  to  reconcile;  for  the  Courts  have 

thereto^  two  d.stmct  tests  for  such  evidence.  Nevertheless  the  diTnction 
ltr»^Hrr>-      •!'•       ^  '^^  '"^  "''"""*"  illustrations,  even  though  in 

test  »  „S  h  V°'  "T  "^  '°"°"'''*^-    ^'>«  «='"•'  *^  'he  difference  is 

best  gamed  by  remembering  that  in  the  one  class  of  cases  the  act  charged  is 
^umed  a,  done,  and  the  mind  asks  only  for  something  that  will  ne^tive 
innocent  mtent;  and  the  mere  prior  occurrence  of  an  act  similar  in  ita^oss 
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features  —  t.  e.  the  same  doer,  and  the  same  sort  of  act,  but  not  necessarily 
the  same  mode  of  actin;;  nor  the  same  sufTenir  —  may  suffice  for  that  i)ur- 
pose.  But  where  the  very  act  is  the  object  of  proof,  and  is  desired  to  bo 
inferred  from  a  plan  or  system,  the  combination  of  common  features  that 
will  suggest  a  common  plan  as  their  explanation  involves  so  much  higher  a 
grade  of  similarity  as  to  constitute  a  substantially  new  and  distinct  test 
An  occasional  error  in  judicial  rulings  is  to  require  the  higher  conditions  of 
the  present  test  where  only  the  preceding  test  (for  Intent)  is  needed.  Tims, 
to  show  that  certain  representations  as  to  goods  sold  (the  making  of  the  rep- 
resentations and  their  falsity  being  assumed)  were  deliberately  and  know- 
ingly made,  and  not  innocently,  the  former  making  of  like  representations 
aliout  the  same  gomls  to  the  same  or  other  persons  is  clearly  of  value  to 
negative  innocent  intent ;  yet  in  at  least  one  jurisdiction,  in  such  cases,  the 
Court  has  in  terms  required  that  these  evidential  instances  shall  be  so  con- 
nected by  common  features  as  to  indicate  a  general  fraudulent  scheme  or 
system.  This  is  a  misapplication  of  the  stringent  theory  of  Design  or  System 
to  a  case  where  the  theory  of  Intent  li^  alone  involved.  Such  misapplica- 
tions of  the  rigorous  requirements  of  the  Design  principle  are  also  met  with 
in  rulings  uiion  other  kinds  of  crimes ;  but  the  error  involved  in  such  rul- 
ings may  be  perceived  by  an  analysis  of  the  purposes  of  the  evidence  in  a 
given  case. 

Two  necessary  limitations  are  to  be  observed  in  the  use  of  this  class  of 
evidence  of  Design.  (1)  Anoni/mous  acts  are  not  available,  as  they  are  for 
evidencing  Intent  (ante,  §  303);  for  the  whole  purpose  of  the  evidence  is  to 
fix  a  design  upon  the  defendant,  as  making  it  likely  that  he  carried  it  out, 
and  thus  that  it  was  he  who  did  the  act  charged.  Nevertheless,  in  the  order 
of  proof  it  may  not  be  possible  to  evidence  tha  defendant's  connection  with 
the  previous  acts  until  the  acts  themselves  have  been  testified  to ;  and  hence 
the  trial  Court,  applying  the  general  principle  of  conditional  ndmi.ssibility 
(ante,  §  14)  may  admit  tiie  latter  portion  of  the  evidence  on  the  assurance 
that  the  defendant's  connection  with  those  acts  will  later  be  duly  evidenced.' 
(2)  The  object  being  to  argue  to  the  act  charged  from  a  design  or  plan  to  do 
it,  the  prior  acts  are  received  to  show  that  system ;  since,  however,  it  may 
require  a  number  of  acts  and  circumstances  to  furnish  the  desired  mass  of 
conduct  illustrating  this  design  or  system,  and  since  the  production  of  only 
parts  or  fragments  of  it  would  in  effect  violate  the  principle  and  remain  in 
evidence  merely  as  affecting  the  defendant's  character,  the  trial  Court  must 
pass  upon  the  offer  beforehand,  to  see  whether  if  offered  in  its  entirety  it 
satisfies  the  proper  test  and  is  sufficient  to  go  to  the  jury ;  and  (on  the  same 
principle  of  §  14,  ante)  must,  if  the  offer  is  sanctioned,  require  an  assurance 
that  it  will  be  forthcoming  in  its  entirety.* 


1  The  following  U  an  example  :  1868,  People 
V.  Frank,  28  Cal.  507,  518  (the  onler  of  proof 
beinj;  in  the  Ji-icretion  of  the  trial  Court).  Com- 
pare 51 1870,  1871,  poit  (onler  of  eTiilence). 

*  The  following  is  in  example  :  1888,  Com. 


V.  Rohinaon,  148  Maaa.  679  (the  judge  merely 
deciding  that  there  waa  attfficient  atrength  in 
the  evidence  to  snbroit  it  to  the  jnry,  but  not 
thereby  giving  it  any  greater  weight  with  the 
jnr)). 
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§  305.  CrtminaUty  of  Aot  Immateilal ;  Chuaotar  Rnla,  dlatlngiilalied.  It 
has  already  been  noted  (ante.  §  216)  that  the  criminality  of  prior  acts  thus 
offered  does  not  affect  their  admissibility.  Either  they  are  relevant,  by  the 
above  teste,  or  they  are  not ;  if  they  are  not,  they  are  rejected  because  they 
are  irrelevant ;  if  they  are,  they  are  received  in  spite  of  their  criminality. 
The  only  bearinf;  of  the  latter  quality  is  that,  if  they  are  irrelevant,  it  fur- 
nishes another  reason  for  excluding  them,  namely,  the  reason  of  Undue 
Prejudice,  as  enforced  in  the  Character  rule  (ante,  §  194) ;  for  these  other 
criminal  acta  would  not  merely  be  irrelevant,  but  would  go  to  evidence  the 
defendant's  character  and  career  as  bad  and  thus  to  create  undue  prejudice,  — 
a  mode  of  argument  against  him  that  is  forbidden  by  a  fundamental  princi- 
ple. It  is,  however,  to  this  reluctance  to  violate  the  Character  rule  that  is 
due  the  strictness  shown  by  the  Courte  in  excluding  prior  criminal  acts 
which  do  not  strictly  fulfil  the  rigorous  tests  just  examined.  If  the  admis- 
sion of  irrelevant  evidence  had  been  the  only  consequence  of  an  error  in  the 
ruling,  there  would  undoubtedly  have  been  seen  a  greater  liberality  in  the 
judicial  application  of  the  foregoing  tests.  The  unsatisfactory  result  has 
been  that,  in  this  narrow  and  over-cautious  anxiety  not  to  infringe  upon  the 
Character  rule,  evidence  highly  appropriate  to  show  Knowledge,  Intent,  or 
Design,  and  amply  fulfilling  the  proper  teste  for  that  purpose,  has  often 
been  excluded. 

Of  the  other  objections  (than  undue  prejudice)  from  the  point  of  view  of 
that  auxiliary  policy  which  creates  the  Character  rule  (ante,  §  194),  the 
objection  of  Unfair  Surprise  is  the  only  one  that  could  be  supposed  to  l)e 
here  applicable.  But  it  has  never  been  treated  by  the  Courte  as  of  conse- 
quence. This  rational  and  practical  conclusion  is  easily  understood  when  it 
is  remembered  that  any  other  conclusion  might  result  in  shutting  out  most 
of  the  appropriate  evidence,  of  this  and  other  sorts,  to  prove  a  crime.  The 
legal  objection  of  unfair  surprise,  so  far  as  it  is  ever  recognized,  is  not 
founded  on  the  notion  that  the  opponent  was  not  in  fact  anticipating  this 
specific  evidence  (post,  §§  1845,  1849),  but  on  the  notion  that  he  could  not 
by  possibility  have  anticipated  evidence  which  might  easily  be  fabricated 
beyond  detection ;  and  the  objection  is  recognized  as  having  force  only  when 
the  evidence  offered  is  of  a  class  capable  of  involving  the  entire  range  of  the 
person's  life.  Evidence  tending  to  show,  mt  the  defendant's  entire  career, 
but  his  specific  knowledge,  motive,  design,  and  the  other  immediate  matters 
leading  up  to  and  succeeding  the  crime,  is  of  a  class  always  to  be  anticipated 
and  is  in  each  given  instance  rarely  a  surprise ;  moreover,  the  kernel  of  the 
objection  of  unfair  surprise,  namely,  the  impossibility  of  exposing  fabricated 
evidence,  is  wanting  where  the  evidence  deals  with  matters  so  closely  con- 
nected with  a  crime  as  design,  motive,  and  the  like : 

1804,  EUit^nugk,  C.  J.,  in  R.  t.  Wh^,;'/,  2  Leach  Cr,  L.,  4th  ed.  985:  "  The  observations 
respecting  prisoners  being  talien  by  surprise  and  eomiog  unprepared  to  answer  or  defend 
themselves  sgair.st  extrinsic  facts  is  not  correct.  The  indictment  alleges  that  the  pris- 
oner uttered  this  note  knowing  it  t«  be  forged;  and  they  must  know  that  without  tha 
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nweption  of  other  eTideace  Uwn  tlut  which  tk«  men  oircuniitoncet  of  the  tnnMction 
it«elf  would  furniih,  it  would  be  imponible  to  aaceruin  whether  they  uttered  it  with  • 
guilty  knowledge  of  ito  havii.g  been  forged,  or  whether  it  wm  uttered  under  circumstanoei 
which  showed  their  minds  to  be  free  from  that  guilt." 

§  306.    Other  ZhrldantUl  PnrpoaM  filaorlminated.     Other  similar  acts  by  a 
defendant  may  of  course  be  available  for  other  purposes  than  to  show  Knowl- 
edge, Intent,  or  Design.    These  other  uses  and  their  distinction  from  the 
present  one  will  usually  be  apparent.     It  is  worth  while,  however,  to  point 
out  those  which  arc  often  available  at  tlie  same  time  as  the  present  ones: 
(1)  Motive.    To  show  the  hostility  towards  the  deceased  of  a  defendant 
charged  with  murder,  a  former  assault  by  him  upon  the  deceased  would  be 
relevant  (po4.  §  396).     Owing  to  the  occasional  failure  of  Courts  to  distin- 
guish  between  Motive  (Emoti(.n)  —  the  state  of  feeling  impelling  towards  an 
act  —  and  Intent  —  the  mental  state  accompanying  an  act  — ,  it  is  not  always 
possible  to  know  whether  a  ruling  admitting  «uch  evidence  is  meant  to  deal 
with  the  subject  of  Motive  or  Intent.     Its  relevancy  to  show  Motive  (hos- 
tility) has  never  been  doubted.     (2)  IdeAtili/.  To  identify  a  defendant  as  the 
perpetrator  of  the  crime  charged,  it  may  become  necessary  to  show  former 
conduct  of  his,  known  to  be  the  conduct  of  the  perpetrator  (post,  §  413,  ante, 
§  218).     (3)  Inseparable  act:*.    In  evidencing   the  act  charged,  it  may  be 
necessary  to  describe  an  aflTair  which  involves  a  number  of  acts,  one  or  more 
others  of  which  will  also  be  crimes.    Such  proof  is  receivable,  because  it  is 
inseparable  from  the  act  charged  {ante,  §  218).    Courts  often  employ  that 
principle  — especially  in  proving  deeds  of  violence  (post.  §  362)  — as  the 
sufficient  source  of  admission,  where  that  of  Intent  might  equally  have 
sufficed. 

It  remains  now  to  take  up  the  various  kinds  of  offences  charged,  and 
examine  under  each  head  the  application  of  the  foregoing  principles  to  the 
use  of  other  similar  acts  to  evidence  Knowledge,  Intent,  and  Design. 

2.    Forgary  and  Conntarfaiting. 

§  309.  Oanaral  Prinoipla.  The  chief  forms  of  offence  connected  with 
forged  and  other  counterfeit  documents  or  money  are:  (1)  making  the  false 
article;  (2)  possessing  it  knowingly  with  intent  to  utter;  (3)  knowing  utter- 
ance of  it.  In  the  last  two,  the  defendant's  knowledge  is  always  in  issue ; 
in  the  first,  it  is  occasionally  in  issue,  as  where  the  act  of  writing  is  conceded 
but  an  authority  is  claimed.  In  all  of  them  the  criminal  intent,  including 
knowledge  and  other  elements,  wiU  be  in  issue.  In  any  of  them,  the  act 
charged—  making,  possessing,  or  uttering  — may  be  disputed,  and  a  plan  or 
system,  may  be  offered  to  evidence  the  doing ;  but  this  will  rarely  happen 
except  in  the  first  class  of  offences. 

§310.  Brldanoa  of  Knowledge ;  (1)  other  t  'aring..  The  principle  here 
applicable  (ante,  §  301)  is  that  a  former  utterance  is  likely  to  have  resulted 
in  a  questioning  of  the  false  article  by  the  person  to  whom  it  was  presented, 
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and  thus  the  attention  of  the  defendant  would  have  been  «.llo^  ♦«  •. 

Iwin  tli«  point  ot  view  „l  InuM,  („,  wliich  purpo..  ( o.,;  « 'mwIT^ 
oo„d..t  tarajing  .  kn„„l£  J  .he\.S  t '^' T'.TT  °')"»\*« 


•  K.  V.  Foniter,  Eng. 
»  R.  V.  Pliillins,  Etir. 

•  Suite  e.  Smith,  Conn. 
^  •  A.  well  Mt  forth  in  V.  8.  ».  Rouaonbiub, 

•  R.  ».  MilUrd,  E.B.  Sunderland,  U.  v.  Hodo- 
roL..._28  °«8^j 


Iip^  H.V.  Ball   R.  „.   Forster,  Eng.  ;  Stalker.. 

».   State,    Oh. ;  MaHin    r.    Com.,    Va.  ;  Stat. 
V.  Twnty,  N.  C.  :  U.  8.  v.  DoeWer,  U.  8. 

*  K.  ».  Jarrin,  EnB. 

»  State  ».  H  -M,  oS. 

»  Sute  e.  Antonio,  8.  a 
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equally  to  the  article  iii  quefltitm.  Here,  moreover,  similarity  of  the  article 
would  probably  be  immaterial,  for  the  concealment  indicates  a  general 
criminal  knowledge. 

§  312.  BridMioe  of  latmat:  (1)  Other  Uttaiinga.  The  principle  here  ap- 
plicable (ante,  §  302)  proceeds  uieiely  upon  the  doctrine  of  chances ;  it  does 
not  attempt  to  show  knowledge  or  any  other  possible  element  of  Intent ;  but 
it  endeavors  to  negative  inadvertence  and  any  other  innocent  explanation. 
It  argues  that  the  oftener  a  like  act  has  been  done,  the  less  probable  it  is 
that  it  could  have  been  done  innocently.'  (a)  It  is  therefore  immaterial 
whether  the  other  attempt  to  utter  was  unaucctaxful,  or  whether  it  resulted 
in  notice  to  the  utterer ;  it  is  the  bare  fact  of  the  uttering,  or  of  the  attempt 
to  utter,  that  is  evidential,  (i)  As  to  the  similarity  of  the  article  uttered,  it 
follows  that  the  act  as  a  whole  must  be  like  the  act  charged ;  so  that  the 
test  is  here  in  general  the  same  as  when  it  is  desired  to  show  Knowledge 
{ante,  §  310).  No  eflort  seems  to  have  teen  made  to  define  more  clo.sely  the 
similarity  to  be  required ;  ^  but  at  least  it  seems  clear  that  the  specific  prin- 
ciple applicable  to  evidence  of  Knowle(4'e  —  a  similarity  such  as  would  have 
warned  the  utterer  of  the  falsity  of  the  article  in  question  {ante,  §  310)  — 
has  no  application  here. 

§  313.  Same:  (2)  Other  Poeaeeaion.  The  principle  here  operates  precisely 
in  the  same  way,  —  not  as  tending  to  show  a  probable  warning,  but  as  nega- 
tiving, by  repetition  of  insUnces,  the  possibility  of  innocent  explanation.' 
The  practical  difference  between  the  use  uf  such  facts  to  show  Knowledge  and 
to  show  Intent  is  that  in  the  former  case  {ante,  §  311)  sonietliing  more 
than  possession  is  theoretically  necessary,  while  here  the  mere  fact  of  posses- 
sion is  evidential*  The  difference  is  also  brought  out  by  this,  that  another 
possession  after  the  act  charged  would  be  evidential  of  Intent,*  while  it 
could  in  no  way  be  evidential  of  anterior  knowledge. 

§  314  The  forecoing  Prinoiples  Compared.  It  is  thus  seen  that  the  prin- 
ciples to  be  followed  in  evidencing  Knowledge  and  Intent  differ  to  some 
extent  at  certain  point-t,  —  each  one  being  m  some  respects  more  exacting,  in 
some  more  lax,  in  its  requirements  than  the  otlier.  Moreover,  the  Courts 
.seem  at  some  times  to  have  the  one  principle  in  view,  at  some  times  the 
other.  Which  of  the  two  is  to  control  ?  Neither ;  and  both.  Tlie  trnth  is 
that  Intent  in  general,  as  well  as  Knowledge  in  particular,  is  in  this  class  of 
offences  always  open  to  be  proved ;  that  either  object,  or  both,  may  be  aimed 


*  1887,  Pi-rkham,  .1.,  in  People  v.  Sharp,  107 
N.  V.  467,  U  N.  K.  319  ("A  man  might  think 
the  money  lie  |>asKed  was  f^ood,  and  he  might  be 
miataicen  once  or  even  twice  :  tmt  the  pre-iump- 
tion  of  nii'.take  lessens  with  every  repetition  of 
the  act  of  jNissin^  nii>ney  ivally  counterfeit"); 
see  also  !!.  v.  Fraiiei.-.,  <|Uote<l  «w/<-,  g  302. 

■  See  till:  easeif  (Mteil  ante,  note,  §  310. 

'  1829,  State  r.  Houston,  1  Bail.  300  ("His 
havini;  a  niitnher  of  others  of  tlie  same  de*Ti|>- 
tion  is  eviden<'e  of  a  fp-neral  guilty  purpose,  of 
which  the  act  under  consideration  is  only  a  part : 
•ne  may  by  accident  come  iuto  the  iKmenion  of 


■  single  counterfeit  ni>te  or  coin.  Imt  when  lie  is 
jioHsessed  of  many  or  |Mi»es  many,  it  must  t>e 
attributed  to  something  niDi-e  than  accident  ) ; 
1853,  Thurman,  .1.,  in  Kam'r  r.  State,  2  t)h.  St. 
73  ("The  best  evidence  of  this  «o>ii<(-r  ...  is 
proof  that  the  aoeusett  had  more  spurious  mouev 
in  his  possession  than  wouhl  he  likely  tn  come 
into  the  hands  of  an  liunest  man  in  the  ordinary 
course  of  husiuesa  "). 

*  See  for  example  the  cases  in  Engluid  and 
Massachusetts. 

»  As  in  Com.  v.  Price,  Mass. 
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f  316 

Km  u  tending  to  ,bo<,  tke  doi„.  „f  ,1  .  ,  "^  "  *"  *  P'"*  "'  •!"- 
U.  „n..t„i„gL„  th:„t  Svdlu  .S'lC.T  ^-^r" 
connected  by  common  features  ax  tn  .,.1      »  '  ^'''^^  ""•"'  ^  "^ 

(1)  This  sort  of  evidence  Z  rot  alwf't "  '^''',?  °'  ^^^^  <'"*'^-  §  304). 
Conrts.     It  has  occasioSlXn  rece  ^H    i   ^1!  '"^"'S^^''^  ^^e^ted  by  the 
rejected -but  there  are    £  re  : Ss  Cl^^  T,"'^ 
still  others  which  can  only  be  desSd  as  r^I .  ,  ^  f  PPorted.3  and 

our  law  of  evidence  *    (")  ZZZ  "^"'"^»"''  ""^l  tending  to  dishonor 

may  of  courset  "mp wid  ^"^luTrrr"  '^  ^■""'^  ^'  ^^•^'^'"  -  «^-'S» 
Intent  alone  (.„...  § 'S)  i,  t  Lue  «  thV  T  "°\'^'«P"'«J-  ''n^  »he 
stronger  than  is  absolutely  eJntialK  .  >    '"ft'f  ^"'^  ''''"^   merely 

sholS\e"litredr;i„nti:„^i  Whet^r  «...,.„.  actHf^ttering 
.as  afterwardsXT  ,  fav^f!?*^?'  •'"'  T'  ^"'"'^^d ;  ^  but  the  donbt 
country  to  have  recdled  a  rsulrt'Tub  '"'  '^^^  "^"^  '^^  '»  '•^''' 
admissible.*  This  result  emphS  the  dS^  T'''''"'  ''  '''1"«"^ 
Knowledge  and  evidencing  InteT  for  thp  r*""  **'''"""  «^''l«»<="'g 
course  result  in  no  warni^.  v^^S  ;htld low  tt''^"'^!"''"'"^'  '^""'^  "^ 
time  charged;  while  in  eWdroT,  „  T  ?   .    1       Knowledge  at  the  anterior 

that  tend/to  ^e^;  innTc  nee  "^L;!  '  "  ""  '^"^  "P«^'''°"  "^  '"^t""-- 
terial  whether  The  Tn  "a,  ces  a  '  f^  7  '"'''"°'''  '"'^  ^^'"^  *^ '«  ^•"'"a- 
charged.  (2)  xL  C:;iro  liS^wTI '''""  '"  "^^'  ^''^  '"'^ 
dential  instances  is  ol/viously  deterLLb  tyToTxS'  "11?""  °h  "' 
illustrate  various  lengths  of  time  6    Thu  ^-  ,   ,  ^''®  P^'^cedents 

here  control-  ^  ^''"  discretion  of  the  trial  Court  should 

»  BoiiKll  r.  Hawa,  Rn^. ;  BUiock  r.  Randall 
III.;   Card   ..   Sut^    In,l. ;  Carver  r.    Peop^] 

»  n '".7  '•  ,"«'•»,»•  B«"™tti  1;.  S«rani,  Enif. 
fi  alt  ».   l^nl  Bertie,   Eii«.  ;    Frinkli.i  r 
Franklin,   Ten,,.  ;  R«ldi„g  vroUd^g'  K^i] 

•  "»i«^.»;-  Haskell.  Mh.  ;  Co«telo«,Crowe|I 
.Vlaw.  ;  Keith  v.  Taylor,  Vt 

•  Con,.  B.   White,  Maa,.  ;  Finn  «.  Com.,  Va. 

•  S-  "^  I'^-Tuer,  R.  f.  Smith. 

•  R.  V.  Foister. 
People  „.  Frank,   r^.  ■  Thoiiu.  e.  SUte 


Peck  r.  SUte,  Tenn.  ; 


Ind. ;  Sute  v.  Mix,  Mo. 
Hendriik's  Cii.<i«,  Va 
*  Com.  r.  Price,  Mass. 

.    M  11     ",■  ^'■'''■'   "■  "•  H<"'K1i.  «•  <•    Ball    R 

.  M.llai.i,  En«,;  Stater.  Smith,  Stalker rState 

Conn.:  People  ».  Frank.  Cal        ''""'"'^-  »»*'''' 

"V  whether,  ««  ««  a<<  ch^irged,  «nv  i  riminal  „ •^ 

lldittr^'fhr  "'"  '""-'^""  ">-i«"in' 
Mafl     f, ,'  !k  '■'  "  '^"'«">«-»  governed    hy   s 
statute     f«,    the   present   elaas  Sf  cases-  t   a 
Me.  Pub.  St.  ISS?  c  120,  J  8  '      '■' 
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§  317.  Snndty  UmltatloiM.  (1)  The  falsity  of  the  other  articles  (forged 
or  counterfeit)  uttered  or  possessed  must  of  course  be  shown.'  But  the 
defendant's  knowledge  of  their  falsity  need  not  be  shown.'  The  very  kernel 
of  the  principle  (either  of  Knowledge  or  of  Intent)  is  that  the  fact  of  the 
uttering  tends,  in  one  way  or  another,  to  show  the  defendant's  knowledge  at 
the  time  in  issue,  either  by  the  probable  warning  received  or  by  the  improb- 
ability of  innocent  intent  in  repeated  instances ;  and  the  assumption  through- 
out is  that  the  bare  fact  of  utterance  tends  to  show  this.  (2)  A  possession 
or  utterance  by  a  to-conapirator,  as  making  the  defendant  equally  responsible 
if  the  other  person  was  acting  in  connection  with  the  defendant,  involves  a 
different  principle  from  the  present.'  (3)  Whether  the  contents  and  the 
uttering  of  another  false  article  may  be  evidenced  by  the  defendant's  admis- 
sion is  a  question  of  the  rule  requiring  the  production  of  an  original  (post, 
§§  1205,  1255). 

§  318.  State  of  the  Law  ia  the  Variona  Joxtedtotlen*.  The  precedents  in 
the  various  jurisdictions  exhibit  the  application  of  the  foregoing  principles, 
both  in  civil  and  criminal  cases,  with  more  or  less  consistency.*    'The  falsifi- 

*  R.  V.  Forbes,  Eii({. ;  Projile  u.  Whiteman, 
Cal. ;  Pei-k  v.  Stiitr,  Tenn. 

*  Coin.  ».  Bijpjlcw,  MaM.,  requires  this ;  but 
thi-  iloi'trini^  is  not  re|ieat«l  in  later  rulings, 

»  1827,  U.  8.  V.  Craig,  4  Wash.  C.  C.  729 
(parts  of  the  tools  were  found  in  other  persons* 
possession,  shown  to  be  connected  with  the  de- 
fendant in  their  oiientintis). 

»  Enq. :  1684,  Lad.  Ivy's  Trial,  10  How. 
St.  Tr.  555,  621  (to  |>rove  the  defendant's  title- 
deeds  forged,  the  fact  was  admitted  of  her  for- 
ging a  miniber  of  deeds  to  sujiport  her  title)  ; 
1777,  Draft  i>.  Loril  Bertie,  Peake  Evid.  72  (tf. 
prove  that  a  deceased  attesting-witnesa  had  ut- 
testeil  a  forgery,  the  fact  was  offered  that  other 
bonds  attesteil  by  him  were  forgeries ;  the  objec- 
tion wa.H  nude  that  the  plaintifl'  "could  not 
be  prepared  to  support  the  authority  of  other 
deeds'  ;  and  with  hesitation  Ix>rd  Hanslield 
rejected  the  eviilence) ;  1792,  Balcetti  v.  Serain, 
Parke  142,  Buller,  .1.  (action  on  a  bill  claimed 
to  be  forged  by  the  drawer's  clerk  ;  the  fact  of 
a  previous  forgery  of  the  defendant's  name  to 
another  acceptance  b^  the  same  clerk  was  re- 
jected as  not  sufficiently  connected)  j  1794, 
Gibson  B.  Hunter,  2  H.  Bl.  288  (H.  drew  a  bill 
oil  U,,  piyable  to  F.  (a  fictitious  i>erson)  or 
order,  and  indorsed  in  F.'s  name  ;  the  plaintiff, 
a  bona  fide  holder  for  value,  sued  G.,  and  in 
order  to  show  that  G.  knew  this  particular  F. 
to  tie  a  fictitious  ix-rson,  offered  the  fact  of  the 
former  issuance  of  surh  bills  with  irregularities 
antl  siispiciouH  circumstances  of  such  a  nature 
that  they  must  have  made  G.  aware  of  the 
fictitiousness  of  F.'s  name,  ami  it  uasailmitted); 
179.i,  Viney  f.  Banus  1  Esp.  293,  Keiiyon,  I,.  C.J. 
(ai'tion  against  the  ao-eptor  nl  a  hill ;  defence, 
that  it  was  »  forgery  by  the  diawer ;  evidence 
of  other  similar  forgenea  liy  the  drawer,  ex- 
rltideil);  1804,  R.  f.  Wvlie,"l  B.  &  P.  N.  K. 
92,  2  Leach  4th  cd.,  9H3  (indiitmeiit  for  ut- 
tering a  foiged   baiik-biii ;    the  fact  of    three 
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previous  utterings  in  the  preceding  month  to 
other  persons  was  admitted  ;  EllenCorough,  L. 
C.J.  :  "The  more  detached  in  point  of  time 
the  previous  uttering!  are,  the  leas  relation 
they  will  bear  to  that  stated  in  the  indictment. 
But  in  (uch  a  rase  the  only  question  would  be, 
whether  the  evidence  was  snificient  to  warrant 
the  inference  of  knowleilge  Iroiii  such  particular 
transactions  ;  it  would  not  make  the  evidence 
inadmiaaible");  1806,  R.  «.  Hough,  R.  &  U. 
120,  by  all  the  Judges  present  (uttering  a 
forged  bill ;  the  possession  when  arrested  of 
three  other  bills  u|ion  the  same  drawee,  ad- 
mitted to  show  KicitUr) ;  1807,  R.  V.  Ball,  i)>. 
132 ;  by  all  the  Judges  present  except  one 
(uttering  a  forgeil  hank-note ;  the  utterance  of 
a  similar  one  three  months  before,  and  the  (los- 
session,  at  some  previous  time,  of  fifteen  others, 
admitted,  "subject  to  observations  as  to  the 
weight  of  it,  which  would  be  more  or  leas  con- 
siderable according  to  the  number  of  the  other 
notes,  the  distance  of  time  at  which  they  were 
put  off,  and  the  situation  of  life  of  the  pris- 
oner, so  as  to  make  it  more  or  less  probable  that 
so  many  notes  should  pass  through  his  hands  in 
the  course  of  business  "  ;  Chambre,  J.,  dissent- 
ing, partly  on  the  ground  of  surprLse) ;  1808,  R.  v. 
Ball,  1  Camp.  324  (uttering  a  forged  bank-note  ; 
the  fact  admitted,  to  show  knowledge,  of  the 
utterance  of  various  notes  of  similar  manufac- 
ture in  the  preceding  six  mouths ;  Heath,  J.  : 
"  Everything  that  you  said  or  did  was  proper 
to  he  adniittetl  to  show  vour  knowledge  of  the 
forgerv");  1809,  R.  u. 'Tavemer,  Carr.  Snpid. 
195,  Elleiiborough,  L.  C.  J.,  Thomson,  C.  B., 
and  Ijiwrence,  J.  (uttering  forged  liank-notes ; 
an  uttering  five  weeks  later  excluded,  "  unless 
the  latter  uttering  was  in  soiiie  way  connected 
with  the  principal  case  or  it  couKl  be  shown 
that  the  notes  were  of  the  tame  manufacture  "); 
1813,  R.  V.  Millard,  U.  A  R.  245  (uttering  a  forged 
bank-note  ;  the  fact  of  utteriug  forged  notes  of 
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doubt"  ,fheth«  the  dXm"«  of  nuS.  .nH     n?i  J  "•  ''"«;''«'3".',' ''"^''"•"'  P*""'".  of"'""/ 
the  dUtano.  of  time  ."rnT«cI?X    L  !vl      -^lif",""  "'   """'"  '.'y'*   ""'   '""'<«■   -«''h 

charged  uttering,  »„  J5  t "  have  \JlnJZ     tLSt^.  JfTj^'^'T'  ,'*°"'u  ■"■>  "'  "'• 
doubted  by  Hullotk    B    his  own  m.inLn  Lr„^     .    ■       '"  I'l^'  *  '^f""''"  ™nvi<-tion  of  falw  ut- 

fc^.a»i.^buT;,a'Vy:r;^s^!l.oth?  ^"z:i^u7L'\"m\i'X':'Z^z 


kiio«le.lge  of  a  forge.1  Rm-hdale  l«nk-note,  the 
discovery  on  the  defendant' »  [uTMn  of  two  forced 
ftmk  of  KnRland  notes  w.19  admitted)  ;  1829. 
K.  V.  Phillip.,  ib.  105,  aiylev,  B.  (to  show 
piilty  uttering  of  a  lunk-note,  tlie  eondnct  wa« 
admitted  of  the  defendant  while  nrevioualy 
uttering  other  forced  notes  ;  also,  the  former 
uttering  of  a  £\  note  was  admitted  to  show 
knowledge  in  uttering  a  £.1  note)  ;  1830,  R  t, 
Kirkwood,  ib.  103  (facts  similar  to  R.  r.  Hoilg. 
*"'.'  "i  V'r'"''''  •'••   "  "•''•'ont  hesitation  over- 

^n^i•I^°i'■'^'''!"""'!  '^ao, u. „.  M»rtin, ib. 

,Q ;;  '''"'"'"'''•  -f-  ("""'lar  to  R.  V.  Kirkwood) ; 

h"r;i?;g"*^ti';iiVnTi.»r^l,a  ^  l^^j^l-.  .nS^; thV d^fen^^ant^of'ti:; 

subject  to  reservaUo™  for  Z^ImC"  beia,,^     T^    "'T  """■"  !''»/"'««'.  l*f->"  the  date 

the  fact  of  another  similar  fotierv"  [r iu«l    o       L     k  ■■  ^^f"  ^'2''^'y-  »  '"■ri™ of  swind- 

show  intent-  "clear  nnK.7"  „r7h7„»K«.  r  1'"''  "•''""''«■"  '"  "tl"''  States  a  lew  months  be- 

122  (co.mterfei't\.,te4nce:    nos^^t-   »^  t':      'l.L'":..'"'   __<""."  f»'-«^ries  of  similar  in- 


So.  1009  (forgery ;  another  forged  onler  about 
the  same  time,  admitted) ;  Ari:.:  1902,  Qualey 
r.  Terr.,  —  Ariz.  -,  68  Pac.  646  (falsihcation  of 
hooks  ;  other  alterations  of  entries  in  the  same 
book,  admitted) ;  Col. :  1865,  People  r.  Frank 
28  I'al.  507,  615,  517  (forgery  ;  other  forged 
notes  or  bills  "uttered  at  or  about  the  same 
time,  ■  "  whether  of  the  same  kind  or  a  different 
kind,  admissible  to  show  knowIe<lge  ;  the  time 
before  or  after  the  charge  in  questioD  being 
large  y  in  the  trial  Court's  dis<-retioii) ;  18667 
People  V.  Fnrrell,  30  id.  316  (|K)s,es.sion  with 
intent  to  utter ;  sale  of  such  counterfeit  <oin 
to  a  confederate,  admissible  to  show  intent)  • 


,0.,    /  ,  .'  '   •""'•  "•  "•  «  »«e,  t    n.  «  All 

1^2  (counterfeit  utterance;  possession  of  an 
otlicr  counterfeit  ple<e,  aitmitted) ;  185.1  R  j. 
Forster,  Dears.  €r.  (\  4.')6,  by  live  Judges  (to 
prove  a  gtiilty  uttering  on  Dec.  12,  an  uttering 
of  a  similar  piece  on  Dec.  11  was  shown  :  on 
that  occasion  the  shopkeejier  tohl  the  defendant 
the  Pieee  was  l«.l,  whereu|K)n  she  promise.1  she 
woui.l  l^ing  Lcr  husband  and  her  daughter  to 
show  where  she  got  it,  but  she  did  not  wttim  • 
a  BulweqiMiit  uttwiog  OQ  Jan.  «  alw  admitted  • 
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_  ._.  __,  ^  „...,.  .uij.riir.s  01  siiiiiinr  in- 
struments aliout  the  same  time  admitted)- 
Cunn.:  isil,  SUU:  v.  Smith,  5  Day  175' 
1/8  (counterfeit  utterance  ;  Mitchell,  C.  j. :  "  It 
is  lawful  to  prove  that  the  pri.soner  attempted  to 
utter  the  note  at  different  times  anil  places  where 
It  had  been  snapecte.!  and  cuallengeil  as  false")- 
18:)2,  Stalker  r.  State,  9  Conn.  341  (uttering  a 
base  halfnlollar  ;  evidence  held  admissible  of 
other  coins  '•  on  the  same  day  or  near  the  time  " 
but  not  of  the  poneisiQs  of  ao  engraving  like  in 
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3-   ValM  PrctraoM  or  XaprMMtatloaa. 
§  320.  a«nwml  Filaotid*;  ThiM  BfodM  of  Brlduioliii.    The  ntterance  of 
forged  paper  or  counterfeit  money  is  simply  one  species  of  false  representa- 

nnaigned  bank-note;  beckUM  "  there  mait  Ym  a 
(truu);  conni-xicm  in  th«  tulijm't  nitttir");  In.: 
18S2,  Hoakiua  v.  SUte,  11  0*.  92,  OS  (altering 
the  |>Hjier,  adiniiMiilile  on  a  charp!  of  nuikinK,  tn 
(huw  intrnt):  |gU2,  LaicellF»  v.  State,  9u  id. 
S47,  355,  375,  16  8.  K.  MS  (forgery ;  false  reiK 
naenutioua  iia  to  wealth  to  the  |ieraon  defrandetl, 
admitted);  III.:  1867,  Steele  r.  Peoiile,  45  III. 
152,  1S7  (forgery;  "other  fcirgeil  cheokn,"  ad- 
mitted); 1875,  Blalock  V.  Randall,  76  id.  324, 
t-19  (to  ahow  that  K.  hail  forged  H.  a  name,  B. 
having  cnncednlly  aisned  hia  name  tn  douunienta 
of  another  sort,  evidence  woa  admitted  of  It. 'a 
having  fraudulently  obtained  the  iiigiiatiirea  of 
other  {lorwini  liv  a  metho<l  similar  to  that  nlleced 
by  B.):  1880,  Kox  v.  People,  95  id.  71,  75  (for- 
gery; previous  |«>wiiig  of  "aimilar  hilla,"  ad- 
nii«iible);_^  18W3,  Ansun  t>.  People,  148  id.  494, 
603,  35  N'.  K.  145  (forgery  ;  poiweaaiun  of  other 
forged  inatriiineuta  about  the  aanie  time,  ad- 
mitted to  show  intent  and  knowleil^e,  though 
not  to  ahow  the  fact  of  forging):  /ml.:  1852, 
McCartney  v.  State,  3  lud.  354  (ofluT  ntteringa 
of  notes  upon  the  aamn  and  different  Iwnka.  ad- 
miaaible):  185!),  Ilersih  v.  State,  13  id.  439  (oli- 
aeure);  1876,  Harding  v.  Htatc,  54  id.  359,  365 
(forgery  ;  other  forged  notea  olfereii  U)  the  wiuie 

Krties  at  the  wine  time,  admitted);  1879, 
>binaon  v.  State,  66  id.  331,  334  (luigery; 
another  forged  note,  made  to  necure  the  mime 
debt,  but  in  a  dilTereiit  name,  admitted);  1885, 
Thoniaa  ».  Statu,  103  id.  432,  2  N.  E.  808 
(utterings  of  »iiiillar  forged  iiiatrunionts  shortly 
beCore  or  after,  adiiiissilile)  ;  18S6,  Card  v.  .State, 
109  id.  415,  420,  9  N.  B.  591  (forgery  of  a  note  ; 
thirteen  other  forged  notes  with  the  same  |wyee 
but  a  dilferent  maker,  admitted  ;  "  in  order  to 
prove  system,  isolated  crimes  are  admissihle  from 
which  aystein  may  be  inferred";  apfilying  this 
to  a  charge  of  forgerv);  la.:  18S5,  .State  ti. 
Breckenridge,  67  la.  204,  25  N.  W.  130  (loiger>'; 
other  forgeries  to  show  intent;  left  nndeeideij); 
1886,  State  V.  .Saunders,  63  id.  370,  27  N.  W. 
45,'>  ll'orgery  ofa  note  to  another  jieraon  ;  ijues- 
tioii  reserved  ;  •  tlie  -joJibt  seems  to  lie  whether 
the  ]>a|)er  must  oot  be  of  the  same  character  or 
manufacture  and  i)re<a»ely  similar");  1901, 
Stater.  Priii-  113  id.  72,  84  .\.  W.  980  (for- 
gery :  other  tiirgeries  of  siniilar  documents,  ad- 
missible to  show  intent);  1902,  State  r.  Prins, 
117  i.l.  605,  91  .N'.  W.  7.".H  (lorgerv  ;  other  un- 
sppcifieil  forgeries,  admilt.'d);  K,i.:\»97.  Banies 
«.  Coin.,  101  Ky.  .I.'.rt,  41  S.  W.  772  (forgery  ; 
|iinse.-«ion  of  similar  foriv  i  c  Imk-i.  inlmitte.1  to 
show  intent);  1901,  First  National  Kank  r. 
Wia<lom,  —  id.  -.  63  S.  W.  461  (forgerv  of 
other  notea  by  the  same  [leraon  as  a  jwrt  of  one 
scheme,  ad Tnitte.1);  .tfe. .-  1844,  Slate  e.  .McAllis- 
ter, 24  Me.  139,  143  (counterfeit  utteranee ; 
uttering  of  another  bill  on  the  siime  bank,  «d- 
mitteil);  1879,  Doilge  v.  Haskell.  6'.<  id.  429 
(U.   sued  the  dsfaiuknt'a  toatator  uii  a  note 


40fl 


aignetl  by  him  oa  suraty  for  8. ;  dafence,  altm*. 
tion    by   8.    before   deliTery ;   evidence  of  the 
finding  in  the  deak  of  S.,  who  had  aliaconded, 
nunibera  at  forgad  and  altered  notea,  blank  and 
partly  written  notea,  bearing  the  aigiiaturea  of 
the  teatator  and  other  persona,  was  excluded,  on 
the  theory  that  the  argument  from  former  for- 
geriea  and  from  bad  character  waa  inadmiaaible); 
Mil. :  1880,   Bishop  v.  State,  55  Mil.   138,  144 
(foiged  uttering;    utterings  of  aimilar  forged 
instruments  aliout   the  aanie  time,   admitteil); 
ilau. :  1844,   Com.    v.   Bigelow,  8   Mate.    235 
(counterfeit  utterance  ;  former  knowing  (aiaiiing, 
admitted);  1845,  Com.  r.  Stearns,  10  jd.   256 
(former  utteraucea,  admissible);  1849,  Com.  r. 
Miller,   3  Cush.    843,    250  (uttering  a  forged 
proiniaaory  note ;  the  utterance  of  thirty  other 
>  aimilar  onea,  at  or  near  the  same  time,  admitted) ; 
1858,  Com.  r.   Price,  10  Gray  473  (pos~easion 
with  intent  to  utter ;  the  fact  received  of  the 
aubee(|iient  poaaeaaion  of    counterfeit    billa    of 
bauka  in  other  Sutes,  to  ahow  intent);  1862, 
Com.  t'.  Hall,  4  All.  306  (uttering  ;  possession  at 
the  aame  time  of  another  counterfeit  bill,  ad- 
niitteil  to  show  intent);  1865,  Com.  r.  K<lgerly, 
10  id.  184  (poaaeaaion  with  intent  to  utter ;  pre- 
vious possession   of  and  attempts  at   uttering 
other    counterfeit    money,   admitted    to    show 
"guilty  knowledge");  1882,  Com.  v.  Jackson, 
132  Mass.  18  (counterfeit  utterance  ;  Devens,  J.: 
"  It  ia  the  knowledge  which  it  may  be  inferred 
he  must  have  deriveil  fnmi  other  transactions, 
and  not  the  intent  that  the  defendant  bad  in 
other  transactions,   that   renders  the  evidence 
admissible  as  Hlfonling  just  ground  for  inference 
against  liitii  as  to  intent  in  the  matter  under 
examination");  1888,  Com.  v.  White,  145  id. 
394,  14  X.  E.  611   (forging  billa  for  hides,  the 
bill  iKiiig  used  by  the  defendant  as  a  voucher  tn 
the  employer  that   the   hidea  were  lioiiglit  bv 
customers,  thus  enabling  the  defendant  to  obtaiii 
cash  on  them;    the  fact   was  receiveil   of  the 
fabrication  of  many  other  bills  of  a  like  sort, 
before  and  after  those  in  iaaue,  not  to  show  that 
a  forgery  was  ciMnmitteii,  but  to  ahow  the  ile- 
fendant  s    fraudnieSit    intent  and   knowledge) ; 
Mieh.:  1878,  Carver  e.   People,  39  Mich.    786 
(forgery  ;  a  general  seienie  sho>'  ii  to  use  forged 
instruments  of  the  sort  and  in  tlie  wav  in  ipies- 
tion);  1893,  Pearaon  ».  Hanlin,  95  i<l.'860,  366, 
54   N.   W.   904  (action  against  accoronii»iatinn 
indnrser :   plea,  that  the  note  was  raised  ;    the 
fact  that  other  notes  indorsed  by  him  at  the  same 
time  wen-  raised,  excluded);  Mo.  :  IS.")!,  State  v. 
Mix.  If.  M      15.3,  160  (utterings  of  other  c.iuii- 
terfeit  iwnk  uotes,  of  a  similar  kind,  to  other 
|)ersnn".  lieloee  and  after  the  time  charged,  ad- 
mitted   to    show    guilty    knowledge);     State     c 
Wolff,  ib.  173  ("  other  acts  of  fttasiug  coiiiiter- 
feit  money,"  ailiniBsible);  1893,  Slater.  Mintiui. 
116  Mo.  60.5.  611,  22  8.    W.   808  (forgery  of  a 
deed ;  other  forged  deeds  by  defeutiaut  under  tlte 
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tion.-B  representation  it.  conduct  initead  of  in  word*.    Thus,  the  cenerml 
imncple.  of  evidencing  Knowledge.  Intent,  and  Design,  as  examined  ^or  tl!. 


Minr  niniD  and  in  tlin  mmi)  tenUm,  «iltiiitted  to 
"how   intffit  rnij   kiiuwlnlui-);    Uw,  8utc  v 
HodKM.  J44  i.l.  ftO,  45  8.  «'.    10»3  (iitUriUB  > 
<  lirck  J  miiiiliir  iitteininf  a  tew  ilaya  iinvioualv 
■•Imittnl  MhIiow  iutvtii):  AM.-..-  isw,  l)»»ii,i' 
Htnte,  M  .N>br.  4M,  7»  N.   W.  VM  (lorKiry  of 
nulro..!  tirkct  J   ..tliir  aoli-a  of  auih  tickrta  to 
""if  f*!*"'"  ''y  ""•  'Ifr'H'laiit  on  till-  Mini*-<lay. 
«1lr'l:^*'  '*"'•  "'"'"*»'  »•  Slatr,  61  id.27«, 
85  .N.  W.  ,7  (incitin;;  for)p>ry<.r«.lee.l ;  anotlior 
forgeil  .lefil  i>|  the  xanie  l«ii<l,  mlliiittwl  to  show 
inwitl:  A     7.,   1810,   8tat«   v.    Van   Hoiiten. 
i  •>.  J.  U  248  (other  ntteriu)p  o.i  the  annie  day 
of  other  loiinterf.it  bilL.  on  the  aanie  bank,  a,f. 
mitte.1  by  the  niujority,  to  xhow  knowleilm.  and 
ntent);  1838,  Htate  v.   Hol.Miaon.    16   Id     507 
(another  utti-iiMK  of  «  note  on  the  aaine  bank, 
a.  nutted;    '•  \ anhoutena  ca»«  .  .  .  haa   l>een 
follo«e.l  ever  aince  in  thia  8ute";  aotiuittal  on 
the  eharL-e  of  the  other  utterinn,   held  ininiate- 
ruilj;  189,,  Kviin  v.   Htnle,  60  id.  652,  38  Atl. 
872   (louiitiil.-it  money;    ovi.leme    of    former 
olfenna,   nie.ted  on  the  factn):  X.  K.  .•  1M55 
People  r  TFionit,  3  Park.  Cr.  256,  270  (|«.«ea'. 
aion  with  intent  to  utter;  other  altere,!  imtes 
lound  in  tlie  iHjwwaaion  of  the  accuaed,  ndniittiil  • 
but  notes  foiiiid  in  hia  wife'a  poaai^wion,   wlio 
had  juat  come  from  hia  houw,  extliided);  1874. 
leoi-le  V  Oorl.il,,  6«  N.  V.  363  (lorRery  of  A'i 
name,  the  .lelendant's  claim  l«-iiii{  that  lie  had 
authority  to  wilte  it,  but  the  prosecution  claim- 
lujt  »  reviKiithiii  „f  the  authority  ;   other  for- 
Reries  nl^ul  tlin  «iine  time,orhi.-i  rathei.ii,-l„H',, 

104  id.  591,  11  N.  E.  62  (utterance  of  a  forjfed 
check;  utterance  "of  other  forffnl  checks  by 
him  ujion  other  occaaiona,"  admitte<l  tonesativa 
innocent  utt.rliiK);  1900,  Bovd  v.  Boyd,  164  jd 
234,  68  N.  K.  118  (whether  the  defen.lantformMl 
an  asaifpinieiit  of  a  certificate  of  n-demi.tion  in 
the  name  of  a  deceaseil  judfnnent-cn^itur ;  a 
similar  forgeil  asaijfnmeiit  in  the  winie  Imiid  and 
coyeiiii;;  u  similar  transaction,  admitted,  on  the 
P"!"'"!"'- "f  S  303,  aul,;  to  show  that  "iin  act 
which  had  Uhmi  done  by  some  one  waa  iu  fact 
done  by  the  ivrson  wlio  ilesipied  on.l  puraued 
the  plan  ;  "  there  is  neither  reason  nor  author- 
ity to  support  the  pii.|«i.it»«o  that  it  must 
alwava  be  limited  to  caws  where  motive  ia  mate- 

vii  Iv?';  ''■  ■'  "'--■  **'"'"  •••  '•'"■i"y.  2  Hawks 
^*»,  ^rf»  (uttering  a  Uinkiiote  ;  former  ntter- 
iBKa  of  .■ounterfeits  of  other  banks,  admitted  to 
.how  kmHrledge);  Vh. :  1831,  Stat*  v.  Hess, 
.'  Oh.  9  (the  lossesaiim  of  otliM-  counterfeit 
Kinknotes,  secreted  alwut  the  house,  admittci)  • 
1846,  Re«l  V.  State,  15  id.  217  (other  co.inter- 
l.it  utterances  about  th  .  same  time,  admissible 
Vj"^,     a      "*'"*  '»°'''!  18*2,  Griffin  v.  SUte 
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counterfeit  money  similar  in  character,  admia- 
»ilile);  18.S2,  Liudsey  r.  Htate.  33  id.  607  (ul^er- 
ing  a  fonte.!  warranty  deeil :  other  forged 
warranty  ilee.ls  ami  also  deeds  r"  trust  admitted 
to  show  kii<.«  Icljc- :  Mimenens  of  KJiid  in  the 
other  articles  not  being  eawntial) ;  /"a. ;   18'JJ. 


Penna.  Co.  r.  K.  Co.,  1S3  Ph.  ISO.  164,  U 
AM.  1048  (conreraion  ;  forfctd  lettar  of  attorney 
In  iaaue  ;  other  draft  forgeriea  found  in  defenif- 
ants  desk  of  the  sigimturea  iu  (lueaiion,  ad- 
mitted as  showinu  a  plan  to  foror  ihe  one  in 
l»«lie)j  1899,  Wheeler  v.  Ahlera.  189  id.  138. 
42  Atl.  40  (alteration  of  a  note  by  the  maker 
after  indorsement ;  similar  alterations  by  the 
aiinie  person  of  similar  notes  transferr«l  to 
plaintiff,  admittiil);  S.  C.t  1816,  Htate  v.  An. 
tonio,  2  Ciistl.  Ct.  776,  783,  791,  797,  806 
(the  (maseasion  ol  "  instruments  calculated  to  coin 
namey,'  oHeied  to  show  the  aiio  iinimu  in  lasv 
liiR;  admitted,  as  not  involviiiR  unfair  surpri.'* 
and  aa  teudiiiK  to  ahow  "  that  be   must   Lave 

»     ."  V"'*'"'*"  "'  ""  ''•«■>"■'«  of  the  metal 
of  which  the  false  dollar  waa  compoml  ";  Nott 
J.,  (liaaeDlinK,  Imause  it  "  did  not  prove  that 
he   knew    this   dollar   to   be   conuterteit;  . 
unlet*  indeeil  there  was   siiine   proof,  by   coml 
jsinson  or  otherwise,  that  these  were  the  moulds 
III  which  the  <lolliir  |>asse<l    by    the   defendant 
was  cast    ) ;  1829,  State  v.  Houston,  1  llnil.  .100 
(liirgery  s  jiossesslon  of  other  such  iustiumeiits 
admitted  to  show  intent  ;  quoted  onit,  i  3l;t). 
1900,  State  v.  Allen,  66  8.  c!  496,  85  8.  K   204 
(torjjery  of  school  certificates  ;  forgery  of  other 
similar  certlHcatea  for  the  aanie  county  within 
hve  months  'ater, admitted);  Tenn. :  1840,  Peck 
r.  State,  2  Humph.  78,  86  (uttering  false  silver 
dolhirs  ;  other  utteriL^-s  of  siniihir  coins,  if  dis- 
tinctly shown,  held  admissible,  whether  Ulure 
or  alter  the  time  in   \mw  ;  "the  accidenta  of 
trade  can  hardly  lie  supposed  to  have  placed  in 
his  (xMsesaion  so  much  spurious  money    )•  1886 
Foiite  „.  State,  15  Lea  712,  719  (uttering  forgeU 
bills  for  jail  fees;  the  fact  of  uttering  "other 
forged  billa  for  jail  feea,"  admitted  "  to  i.rove 
i\n  Kia'er");  1890,  Franklin  e.  Franklin,  90 
Tenn    48,  16  8.  W.  657  (a  will  alleged  to  be 
forged  by  F.;  other  forgeries  hel.l  admissible  to 
show  guilty  motive  "  if  it  had  Wen  shown  that 
he  had  written  this  will  and  the  defence  wa» 
that  It  waa  written  innocently  or  by  direction  of 
the  teatator";  but  "it  waa  not  competent  to 
ahow  that  he  had  written  thia  will  by  proof  that 
he  liad  forged  other  )ia|<era  ");  Ter. :  1893,  StranB 
V  State,  32  Tex.  Cr.  219.   228,  22  S.  W.  680 
(forge<l    utterance;    that    the    defendant    had 
emheziled  other  fundi  of  the   employer,  held 
inadmissible,  by  a  majority);  U.  S. :  1827,  U  8 
V.  M(»es,  4  Wash.  C.  C.  726  (like  V.  8.  v.  Rou'- 
deiibush,  8  Pet.  .«/n,);    1832,  U.  8.  v.  Rouden- 
bush,  1  Baldw.  614  (uttering  ;  "  if  their  general 
reseniblance  to  the  one  laid  in  the  indictment  ia 
such  that  a  person  whc  knowa  the  one  to  bo 
a  counterfeit  couM  not  reasonably  believe  the 
others    were    genuine  .   .    .  ,    [other    utterings 


ii)l 


when  the  notes  are  on  dilferent  banks  or  so 
unnke  in  appearance  that  an  honest  man  might 
think  one  good,  though  the  other  was  known  to 
lie  bad  ");  1832,  I*.  S.  v.  Doebler,  1  Baldw.  619, 
624  ("  if  the  note  is  of  the  same  kind  or  cfaarac- 
tar,    other  utteringa  are  tdmiaiible);  1834,  U.  8, 
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OTHER  OFFENCES,  TO  SHOW  INTENT,  ETC.     [CH*r.  XII 


preceding  topic,  apply  Mjuallj  to  the  preaent  topic  It  will  be  here  neceMarr 
only  to  call  attention  to  the  ipecific  application  of  thoae  principle*  {ante, 
IS  301-304).  In  a  false  represenUtion  or  pretence,  there  ii  involved  —  alike 
in  all  the  varietiea  of  offence,  and  in  roott  civil  caaea  aa  well  aa  in  criminal 
eaaea  — the  general  notion  of  Intent  to  deceive.  Within  thia,  and  usually 
deciaive  in  showing  it  (but  capable,  as  already  noted,  of  Jwing  evidenced 
by  a  separate  principle),  is  the  element  of  Knowledge.  Lastly,  in  the  (here 
nnusual)  case  where  the  act  of  making  the  representations  is  disputed,  and 
resort  is  had  to  a  system  or  design  to  prove  it,  the  stricter  test  applicable  to 
proving  Design  may  lie  invuked. 

(1)  Knowledge.  Otlier  former  acts  of  a  similar  sort  may  in  certain  condi- 
tious  show  the  likelihood  of  a  warning  being  received  (ante,  §  301);i  but 
this  specific  form  of  proof  is  rarely  brought  out  clearly.  No  doubt  with 
every  prior  occasion  of  the  sort  the  probability  grows  that  the  prior  prom- 
isees would  have  sought  out  an<l  charged  the  defendant  with  the  falsity  of 
the  representations ;  but  this  reasoning  does  not  appear  to  be  used  by  the 
Courts.  1 

(2)  Intent.  The  argument  (ante,  §  302)  to  the  improbability  of  innocent 
intent  from  the  repetition  of  similar  acts  is  the  apparently  accepted  ground 
for  the  use  of  this  class  of  evidence,  (a)  As  to  the  limilarUy  of  the  other 
representations,  no  attempt  has  been  made  by  the  Courts  to  lay  down  a 
general  test.  The  precedents  illustrate  a  wide  variety  of  ruling  on  this 
point.'  A  common-sense  liberality  is  the  liest  guide  for  decision.  (6)  As 
to  the  length  of  time  ov -t  which  the  evidence  should  range,  it  is  equally 
impossible  to  fix  a  gtneral  test ;  the  circumstances  of  each  case  must  deter- 
mine.'   SuhaequerU  representations  are  equally  admissible  with  prior  ones;* 


V.  Roudenbnuh,  8  Pet  288  (uppiiKntly  rrcoftnix- 
inx  the  geiienil  •loctriiie  by  iiiiiiliiatiun  that  other 
utt«riiiK8  :ire  atliniuilila  to  ihuw  intrnt);  1849, 
U.  8.  V.  liiiriis,  6  McLean  33,  20  (iitteriiiK ;  pos- 
WMioii  of  other  coin*,  adiniw.ilili');  187l»,  IJ.  S. ». 
Brooks,  3  McArtb.  .Ilii,  317  (obtniiiiiig  money  by 
a  deed  of  trust  on  property  ipit  shortly  before  by 
a  forced  deeil,  admitted  to  ahuw  iiitf  nt  in  a  pros- 
ecution fur  forKing  the  deni);  Vi%.:  1827,  Finn 
r.  Com.,  5  Rand.  701,  709  (elforU  of  the  ancaaed 
to  procure  counterfrit  money,  expreaaed  -ni  i- 
ttona  to  sfi  where  it  could  h^  got,  and  t :  cuili- 
vate  the  acquaintance  of  a  counterfeiter,  adni., 'I  hI 
aa  showing  a  i-Unlfr);  1830,  Mnrtin  i>.  Ccr.i., 
2  !.eigh  745  (counterfeit  ntterini; ;  utteriUjK  an- 
other note  of  a  different  amount,  on  a  bank  in 
the  same  State,  adinittal);  Spencer  v.  Com.,  ib. 
751,  75tl  (other  iorg/nX  notea,  admittetl) ;  1834, 
Heudrick's  Case,  6  id.  789,  773,  77(1  (uttering  a 
forged  check ;  the  fact  admitted,  to  nrore 
"guilty  knowled)(e,"  of  uttering  (orffi  cbeuka 
on  other  banks  on  the  day  after);  Vt. :  1830, 
Keith  V.  Taylor,  3  Vt.  ISS  (to  pr«Te  that  the 
name  of  K.  as  witness  on  a  note  purporting  to  be 
the  defendant's  had  been  forged  by  D.,  a  former 
holder  of  the  note,  the  fact  was  dfferetl  (1)  that 
D.  had  written  the  body  of  the  note:  {i\  that 
D.  bad  forged  another  note,  of  the  same  date 


and  about  the  aame  amount,  with  the  name  of 
the  aame  £.  aa  witneaa,  hut  with  a  different 
lierson  aa  maker  ;  excluded);  1897,  Redding  v. 
hedding'a  Eat.,  (IS>  i<l.  500,  88  Atl.  230  (other 
forgeries,  not  ailniiit«<l  to  show  the  rouiniiskion 
of  the  one  in  queation);  1859,  State  r.  Morton, 
8  Wis.  852  (poaaeaaion  with  intent;  evidence 
to  show  triemer  not  auted ;  but  evidence  for 
the  defendant  that  he  had  examined  a  "  counter- 
feit-detector,"  admitted). 

>  Allen  t>.  Hilliaon,  III.;  SUte  v.  Bokien, 
Wiuh. :  R.  r.  Francis,  Eng. 

*  Fur  example,  Tnrbox  v.  State,  Oh. ;  Simons 
V.  Vulcan  Co.,  Pa.  ;  Butler  r.  Wntkini,  U.  8. 

*  1880,  Earl,  J.,  in  Peopln  v.  Shulman,  80  N.Y. 
373,  note  :  ("  It  is  obviously  imposaibla  to  lay 
down  any  general  rule  limiting  the  time  within 
'.rkich  such  transactions  must  have  taken  place. 
.  .  .  Each  case,  aa  to  the  applicatiou  of  this 
rale,  must  ile|>end  largely  ujion  its  own  cinmm- 
atai:c«a,  and  not  unfrequently  the  limit  of  them 
must  rest  entirely  in  the  discretion  of  the  judge 
presiding  at  the  trial  ") ;  1880,  Mayer  r.  People, 
ib.  364,  372  (approving  the  preceding). 

*  Hathawav's  Trial,  R.  r.  Saunders,  F.nz.  ; 
State  V.  Call,  N.  H.  ;  People  v.  Shulman,  N.  Y. ; 
U.  8.  V.  Snyder,  i;.  8. 
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Wuie.  on  the  princ  pie  of  Intent  (ante.  |  316).  it  is  the  repetition  of  them 
that  II  .igniBcant.  an.l  a  .ub»«,uent  insunce  reduces  the  probability  of  innc 
cence  equally  as  well  a.  a  prior  one.  (c)  Knowledge  of  tk,  faMf  of  the 
otiier  repreN,nUt.ons  need  not  be  shown;*  for.  if  it  could  be  «hown.  then, 
would  be  an  end  of  the  proof,  and  practically  the  present  q,u.»tion  would 
never  need  to  be  d.scus«,d.  It  is  the  mew  recurrence  of  similar  incorrect 
(not  necessarily  knowingly  false)  representations  which  loads  to  the  belief 
that  they  could  not  have  been  made  innocently;  we  may  assume  that  any 
given  one  might  have  been  innocent,  but  cannot  concede  tliis  when  we  notice 
the  recurrence. 

(3)  /),«>«.  When  the  very  act  of  making  the  representations  i.  to  be 
proved  and  a  system  or  design  is  to  be  argued  from,  the  evidence  is  to  be 
restricted  by  the  rigorous  rule  applicable  to  that  purpose  (ante,  8  304)  i  e 
there  must  be  shown  a  connection  of  features,  in  all  the  instances!  so  strona 
a>  to  indicate  a  system  throughout  them.  What  is  to  be  noted  is  that  occa- 
S'onally  a  Court  is  found  applying  the  same  test  where  the  doing  of  the  act 
IS  not  disputed,  but  the  intent  alone  is  in  issue.*  This  is  a  wholly  misplaced 
•tnctness.  out  of  harmony  with  all  other  analogies,  and  resting  on  a  confu- 
«on  of  Intent  and  System. 

§  321.  But.  of  the  Law  la  the  V«ion.  Jurisdlotton*  The  precedents  in 
the  various  jurisdictions  exhibit  the  application  of  the  foregoing  principles 
with  more  or  less  consistency,  and  concern  both  civil  and  criminal  cases.' 

I  u.n  ..    v.1,1   '  n      1       n    .  .  •notner  tnufaman  wito  a<imttte<l)  •  18^4   R  •■ 

c«ei.  _  Of  lourv.  »  ,tr..n«.r  eri.lence  of  In-     «nUtion.  tn  tl^  J.f"..'  P.^ITI-T '.  "j  'J*^": 


ur  courw,  lu  •tningvr  eriileoce  of  In- 
tent, the  prior  acta  may  be  ao  cuninlatad  aa  to 
■bow  a  ayattm,  aa  in  CHrnell  i>.  8U»e,  Mil  • 
tmt  it  ia  one  tiling  to  allow  »ucii  a  ayrtem  to  Iw 
alii>wn  (which  nobody  woiil.l  oppoai)  and  (luite 
anotlirr  to  nxiiiire  thut  it  bii  abown. 

a.  V''"L'.  1'?*  ."•"'«»«y"»  Trial,   14   How. 
St.  Tr.  664  (.heating  by  pretending  to  be  be- 
witched by  one  »ttnih   M.,  ao  that  he  faafe«L 
went  into  a  trance,  etc.,  through  her  benitih- 
iug;  the  popuUr  belief  whb  that  the  sorcery  waa 
true,  for  niany  (leopla  had  aeeu  him  faating  for 
twelve  weeks ;   to  thow  that  the  faating  was  ■ 
IMOd,  in  that  ho  nei-retly  took  food,  evidence  to 
that  effect  waa  uHered   covering  the   last  two 
*»  L    "','*'  •■''''■'''  ''""'••ver,  fell  after  the  date 
of  the  information  chardng  him,  and  wan  there- 
fore objected  to;   L.  C.  J.   Holt:   "It  ix  an 
evidence  of  his  clientliig  since  that  time,  and 
that  out  of  the  information  |i.  e.  not  charged]  • 
Imt  It  la  an  evidence  also  to  prove  that  his  pre- 
tended  faating  before  waa  a  mere  deceit ;  for  he 
then  pretended  to  have  faated  ten  weeka  before 
ne  came  hither,  and  after  pretends  to  continue 
{aating  m  the  same  manner;  if  that  lie  proved  to 
!    jr."  ''  «*''""«'y  to  **  inferreil  thnt  thia 
pretended  faating  N-fore  waa  ao  too");  1808.  R.  v 


seiitationa  to  the  defemlaut,  aimilar  to  thoae  of 
the  defenilant  to  other^  were  admitte<l  to  show 
that  the  defendant  waa  misled  by  B.  ;  this  ii 
Twilly  a  mo<ieof  pmving  good  faith,  under  {  258 
«»'«);    1831.    Irving   v.    Motly,   7    Bing    648, 
aewWe  (other  purchases  by  represenfatlons  under 
aimilar  circumstances,  admitted  to  show  fraud)  • 
1868,  R.  V.  Roebuck,  D.  A  B.  2i,  Mon  all  the 
Judgea  but  one  (obtaining  money  by  oflering  to 
pawn  a  chain  of  falae  ailver  ;  the  fact  admitted 
of  a  subsequent  oflering  of  a  simitar  false  chain, 
and  of  the  poasesaion  of  twenty -six  siniihir  false 
chains)  ;   I860,  R.  r.  Holt,  8  Cox  Cr.  411  (be- 
fore live  judgea ;  the  fact  of  another  unauthor- 
ued  obtaining  of  money  near  the  aame  time,  not 
ad"iitted  to  show  intent) ;  1864,  R.  e.  Fuidge, 
L.  -  C.  S90  (false  pretences  ;    the  fact  of  the 
falae  obtaining  of  a  similar  article  three  djiyn  later 
was  rejected,  no  reasons  being  given) ;  18"1    R 
».  Stenson,  12  Cox  Cr.  Ill  (f,|,e  [.retemes  by 
cau«ng  an  onler  to  be  given  to  A.,  a  liookseller 
purporting  falsely  to  be  from  8.,  a  lady  of  qual- 
ity,  for  •  hook  aold  by  the  defendant ;  the  fact 
of  the  aending  of  other  falae  orders  of  the  same 
lort  waa  received  to  show  the  intent) ;  1874,  R 
V.  Francis,  h.  H.  3  C.  C.  R.  128  (to  show  guilty 
knowleilge  of  the  falsity  of  a  ring  offered  for 


Robertl  in.A,J?  mo;  -u'' ,"'!,•  "•      "o»'e<"g«  of  the  falsity  of  a  ring  offered  for 

ri^ml:!:.  ,■       r-    ??   ™n«P'"<-y  .by  fraudulent      pawn  aa  i  diamond,  theYact  wu  weived  rf  the 
r.p™..nUUon,  to  obt«n  good.  ;  the  defendanU     iff-ring.  rfiortly  b;fo«.  tfoTer  S"k^ 
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OTHER  OFFENCES,  TO  SHOW  INTENT,   ETC.     [Chap.  XII 


4.   Blowing  Posseaaion  or  Receipt  of  Stolen  Oooda. 

§  324   Other  Foueselon  of  Stolen  Oooda;   (1)  Xnowledge  Principle.     The 

act  of  possession  is  in  this  class  of  cases  (except  rarely)  conceded,  and  the 

of  a  false  ifo]d  chain  »nd  of  other  allpsed  ilia- 
moiid  ririgN  ;  in  one  of  the  instancea  tht^  broker 
told  the  accused  that  the  diamond  wan  not  genu- 
ine ;  quoted  ante,  §  302);  1875,  K.  v.  Saunders, 
1  (j.  B.  D.  19  (I'alse  pretenuea  Ly  advertising  to 
give  work  and  reiiuesting  money  by  mail  to  i>ay 
.or  the  preliminary  instructions ;  the  fact  re- 
ceived, to  show  intent,  of  a  number  of  other 
iiersons  having  been  induced  afterwards  by  him 
in  the  same  way  to  forward  money  on  suc'li  ad- 
vertisements) ;  1878,  Blake  v.  Assurance  Soc., 
14  Cox  Cr.  24B.  L.  B.  4  0.  P.  U.  94  (action  to 
recover  a  premium  obtained  by  false  pretences  ; 
H.  agi-ee(l  to  lend  money  to  the  plaintiff,  on 
condition  that  he  insured  his  life  with  the  de- 
fendant ;  the  derendant  insured  his  life,  but  H. 
failed  to  make  the  loan  ;  to  show  that  the  de- 
fendant was  in  fraudulent  collusion  with  H.  for 
the  puriHise  of  obtaining  premiums,  the  fait  was 
admitted  of  simiUr  |>olii.'ies  issued  anil  similar 
defaults  of  H.  with  reference  to  other  peraons, 
the  person  H.  being  a  mere  figurehead  or  ficti- 
tious |>erson  ;  ipioteil  nnlr,  §  302)  ;  1899,  It.  i>. 
Rhodes,  1  Q.  B.  77  (false  jiretences  in  oh. 
taining  eggs;  the  obtaining  '  .ggs  from  other 
|iersons  by  similar  pretence  >rtly  afterwards, 
admitted  as  "part  of  aschem,' tofiuud");  1900, 
U.  ».  Ollis,  2  Q.  B.  758,  704  (falsely  passing  a 
check  upon  no  funds  ;  similar  (lassing  of  a  check 
on  the  same  bank  to  another  |>erson  about  the 
same  time,  held  admissible,  though  the  defend- 
ant had  been  acquitted  of  the  latter  charge  on  a 
trial  therefor;  Biuoe  and  Ridlev.  JJ.,  diss.); 
Can.:  1897,  Mutual  Ufe  Ins.  Co.  v.  .Jonah, 
1  N.  Ur.  Eq.  482  (insurance  iiolioy ;  prior  and 
snlniequent  similar  frauds,  admissible)  ;  - 1889, 
Kidd  V.  Henderson,  22  N.  So.  57  (false  ivpre. 
sentations  inducing  a  contract ;  the  plnintilTs 
similar  false  re|)resentations  to  others,  admitred, 
by  two  judges,  and  semble,  by  all)  ;  Ala. :  1897, 
Martin  v.  Smith,  116  Ala.  639,  22  So.  917 
(contents  of  paper  signed  ;  false  representations 

as  to  a  similar  ]>aper  shortly  before,  excluded  on 

the  facts);   1899,  Bomar  v.  Kosser,  123  id.  641, 

26  So.  510  (similar  representations,  to  one  other 

person,  about  the  same  patent,  not  adnntted  to 

ahow  the  making  of  representations  in  issue) ; 

Ark. :  1898,  White  i-.  B.  &  F.  G.  Co.,  65  Ark. 

278,  45  S.  W.  1060  (fraudulent  Murohase ;  other 

purchases  alwut  the  same  time,  admissible  only 

when  connected  by  a  common  purjmse) ;  Conn. : 

1805,  Gardner  v.  Preston,  2  Root  205  (ease  for 

fraudulent  representations  as  to  T.'s  solvency  ; 

similar  representations  to  other  merchants   in 

the  same  town  about  the  same  time,  admitted, 

aa  showing  a  combination  to  defraud  ;  here,  how- 
ever, the  combination  was  alleged  in  the  decla- 
ration) ;  1899,  KIwell  i:  Russell,  71  Conn.  462, 

42  Atl.  862  "■'  iudiilent  representations  as  t"  a 

mortgaif  ,  subsequent  conilnct,  admitteil) ;  III. : 

1871,  Allin  B.  Millison,  72  111.  201  (sale  ofa  patent- 
right  ;  the  fact  admitted  that  other  purchasers 

hM  complained  to  the  seller  of  the  t 
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wnrthlessness) ;  1902,  Du  Bois  v.  People,  200  id. 
157,  65  X.  K.  658  (similar  transactions  in  a  "con- 
lidence  game "  with  other  jiersoos  about  the 
same  time,  admitted  to  show  guilty  knowledge) ; 
/lui. ;  1882,  Strong  ".  State,  86  Ind.  208  (lalse 
pretenees  to  be  a  travelling  Mason  in  distress  ; 
the  fact  excluded  of  a  former  false  pretence  of 
the  same  sort  in  an  adjoining  State  a  few  years 
before,  iKcause  such  evidence  is  lindted  to  cases 
where  the  act  charged  does  not  on  the  evidence 
carry  with  it  "  an  evident  implication  of  a  crim- 
inal intent,"  as  it  did  here  ;  Klliott,  J.,  diss.)  ; 
1897,  Crnm  v.  State,  148  id.  401,  47  N.  K. 
833  (larceny  by  trick,  in  furnishing  counterfeit 
money;  the  fact  of  "other  like  crimes  about 
the  time,"  admitted  to  show  intent ;  overruling 
Strong  I'.  State,  M//rn);  la..-  1882,  State  v. 
Rivera,  58  la.  102,  108,  12  N.  W.  117  (false 
representations  to  a  bank  that  a  mortgage  was  a 
first  lien;  the  defendant's  bank  account  before 
and  after  the  transaction,  and  other  matters, 
admitted  as  indicating  his  intent);  1888.  .State 
V.  Jamison,  74  id.  613,  617,  38  N.  W.  509  (false 
representation  of  the  contents  of  a  mortgage  in 
obtaining  a  signature  to  it ;  a  prior  similar  pre- 
tence to  the  same  person  with  a  similar  instru- 
ment, admitted);  1897,  State  e.  Brady,  100  id. 
191,  69  N.  W.  290  (obtaining  money  by  false 
warrants  ;  former  false  warrants,  ailmitted  to 
show  intent  and  also  to  show  a  systematic 
scheme  of  fraud)  ;  1901,  State  v.  Dexter,  115 
ill.  678,  87  N.  W.  417  (iilitaining  pro[K'rty  un- 
der false  pretences;  purcha-si-s  from  others  on 
similar  re|>resentations,  admitted)  ;  19rt2,  State 
V.  Sillier,  —  id.  — ,  91  N.  W.  774  (false  pre- 
tences ;  similar  representations  to  others  about 
the  same  time,  admitted  to  show  intent);  Ki/.  : 
1897,  Roche  r.  Coleman,  19  Ky.  1,.  Rep.  985, 
42  S.  W.  739  (false  representations  as  to  shares 
of  stock  ;  similar  representations  to  other  jier- 
sons,  not  received  to  show  the  fact  of  making); 
^fe..^  1826,  McKenney  v.  Dingley,  4  Me.  172 
(similar  pretences  as  to  solvency,  to  jiersons  in 
the  same  town,  about  the  same  time,  admitted  ; 
artnble,  that  a  general  plan  must  hav.  existed); 
Seaver  t>.  Dingley,  ib.  306,  320  (similar,  but 
more  limited,  evidence  received  ;  and  no  plan 
n'quired,  semble);  1840,  Hawea  v.  Dingley,  17 
id.  341  (sindlar  case  ;  like  fraudulent  pundiases 
of  others  about  the  same  time,  admissible  ;  the 
testimony  said  "in  most  cases"  to  have  in- 
volved a  formed  design  thus  to  defraud,  hut 
such  design  apparently  not  held  necessary)  j 
M(l. :  1897,  Carnell  v.  State,  85  Md.  1,  36  Atl. 
117  (false  representations  as  to  money  in  bank  ; 
similar  pretences  as  to  such  money,  to  another  per- 
son, about  the  same  time,  admitted,  first,  to  show 
guilty  knowledge,  and,  secondly,  to  show  that  he 
had  "devised  a  scheme  to  obtain  gootls wherever 
and  from  whomsoever  he  could  "  by  such  rep- 
resentations); Mam.:  1832,  Rowley  v.  Bige- 
low,  12  Pick.  307,  311  (trover  for  goods  bought 
with  fraudulent  intent  not  to  {ny  ;  the  fact  of 
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»imilar  nnrchase,  of  like  article,  about  the  .ame 
m.e,  a,(„„t.ed  to  al.„„  ,1..  r™„,|„,«„t  ^^J^^ 
1842,  Coin  I..  Stniio,  4  Mete.  43,  47  fcheatii/i^ 
l^;  knowwiRly  ,«»,i„«  the  hill  of  .'broken  Sk^ 
evi,l..nee  adnntte,!  of  the  passing  of  other  sS; 
bill»,  to  show  the  Kin,!,');  1848  Con  V  E,  1 
"Z'  }  ^"'}-    '«».   l^sU-^irinKto  obtain 

^r^oL  nider  Th^  '  l""^!'"'™   fron.  nine  other 
perrons  iinUer  the  Kitne  rireunistances  of  iii«nl 
v^^ney,  etc.,  aUn.itte.l  to  ,how  inten  )      1M7 
Wifign.  ..   Day,  9(ir,.y  97  (replevin    o'r  ko^  ^ 
obtained  wuh   fraudulent   intel.t   not  t,''C 
/    "'d™"''  '?'-•<''''"•  "Il'>"'ha«.8  of  la-™  amon  18 

rnsKcf -i/r;';  •■"""  ■"  "■«  »»""•  tT^'o? 

inswvency,  and  their  .secret  n.')  ;  1872  .lonlnn 
V.  Osr™.,  109  Ma.,s.  4S7  (replevin  fJrlol" 
l«>"Kht  with  intent  not  topa.v,  and  boniht  m 2 
fa  .  e  pretencea  a.,  to  aolv^oy  j  the  fa^t  wa  t 
jccte.l  of  a„nil;,r  false  representations  to  other 
perj..,,,  at  or  a hont  the  8a!;,e  time  ;  Morton   J 

The  transaction  proposed  to  1«  proved  fw 
the  pur,«,se  of  showing  the  frau.l  wl  ich  i,  tl^ 
subject  ot  controvei-sy^ninst  l«  shown  by  so  ' 
evidence,  direct  or  cire.unstantia!,  to  be  .4   "  ,. 

tieiemiant  liad  a  common  pui|K,se  in  both-  but 

Li  of™!""'"""  '"•  '"^""'^*  ■"»'  «"•'  no  I-  '»™- 
tion  of  design  ,t  j,  not  a.lniissible.  .  The 
mere  fact  [1,1  this  case]  that  an  insolvcn    irade? 

Ih^o,.'  ■""■■■^'"''■•■"'"t^  "^  to  his  pecuniary  con- 
dition does  not  justify  the  inference  that  he  has 

W  .L'  no'otrr""'- r'"""V."  "=■"""•"  "■"•«'« 
i»-ing  no  other  evidence  of  it,  "the  evidence  of 

omT.;  "{•"''t,'^"^"."""""    "--f"'^   ««"    not 


rious  robberies  of  athief  ■);  1888,  Com.  v.  Blood 
141  Id.  575,  6  N.  K.  769  (false  .„t"ces  .tni 
the  same  article  to  other  persons.  a.lmittTa. 
I.a.ts  of  one  fundamental  Ih.m,-;  19o"  Com 
V.  Lubinsky,  182  id.  142,  64  X.  E.  96rt(o"" 
tainiug  ot  Roods  from  other  la-rsons  aCnt  the 
Mine  ime  by  the  ...me  pretences,  admUtVto 
show  intent;  the  Court  still  ..nploys  tie  lan^ 
guage  of  the  narrower  rule  as  t.  a  "c  mmon 
scheme  to  defraud");  Mi,/,.:  1879,  .ShipZr" 

s*2"f'  /"  *"'•■''•  '''•  ^»0(o,her  purcC  'on 
similar  false   rei)resentation»  of  solveiicv     two 
months  before  admitted)  ;  1880.  Cook  ^l^erry 
43  Id.  b23,  626,  5  X.  W.  1054  (.sile  ;  sulweoueut 
nilar  representations  about  tL  same  pro  ^ty 
to  a  decoy,  admitted)  ;    1882,   People  r 
lenssler,  48  id.  49,  52,  11  X.  w.  804  (p  ocurl 
.»«   indorsement   to  a    note;    similar   p'reWou, 
tilse   representations  alwut  other  notes  to  tie 
»a.„e  pe«on,  admitted);  1886,  People  v.  Wukelv 
62  Id.  297,  303.  28  X.  W.  871  (sal'e  ;   ••  preS 
acts  of  thej^ime  kind,"  admissible);'  1887  Toss 
In  V'T'-r?  "'■  '•>'*•  35  y.  W.  60  (ol,  iinZ 
Roods  lyr  false  pn^tences  as  to  credit,  etc.;     ur* 

of  the  dT  f^T-  ."•"'  "tl'ewhoh'busi'nes" 
of  the  defendant,  admitted)  ;  1888,  Stublv  r 
a-achlK>ard,  68  id.  401,  422,  36  X  W  ^B2 
(l.ilse  representations  as  to  encumbrances  o'u  the 
s.i.ne  lam  s  to  other  parties,  alK.ut  the  same 
time  admitted  ;  JA„„.'..  jgp^  State  r\ViU„T 
72  Minn.  522,  75  X.  W.  715  obt,.  niii'g  ,  lon"; 
"^ha7r„"""''  an  officer;  that  the  ,!«,? 
had  been  engaged  in  practising  like  cheats  " 
admitted  to  show  intent);  1899,  State  t'soith- 

by'circuktfl''  'V-  '\-  TI.  'f"'-  ''-t-ces 
ofhe,,  „f  »  *  "'"*  Checks";  circulation  of 
o  he.s  of  the  same  tenor,  admitted  to  show 
knowledge  and  intent);   Mo.:    1892,   State  7 


^s^S;^^,.roZf'c.:!^^j;)rTS 

in  other  analogous  situations;  but  this  mis™,, 
plication  of  the  System  rule    n   MassachTi,^  ?s 

n.entO*,s<  §331)  ;  I8,i5  Haskiiis  i-.Wanen,  115 
hJ^f'  fh  ''''"^^  pniohased  fmudulentlv  the 
fact  of  other  purchases  admitted  under  th"e  r    e 

m[t  ed  r*S'  "tocTc  was  genuine;  the  fact  ad- 
tTe  «t.  r^'  T  "f  ""'.'"•  f"'^*  certificates  about 
the  aame  time,  to  negative  "casual  and  acciden- 

eage  ),  1882,  Com.  i>.  .Tackson,  132  id.  18  (false 
pretences  as  to  the  soundness  of  a  hor^;  the  f«^ 

«Wl.  I""'  ■^J",'"''''  ""  not  indicating  «„? 
ungle  scheme  or  plan,  "anymore  than  tfie  vZ 


HI 


fr.>„,        .1       '      """"  l"'"r  oijiain^ngof  money 
^?«  ?!'"','lr„',''?r»n  three   months  before   "Z 

s.  H.   ,07  (fraudulent  reiiresentationa  as  to  a 

S  iv'olff'-  •*,"'*  "•  ^•"■''■y'  1*2  id.  403,  44 
chn  /     Z.'f'.l'''""  feP^-xentatioiis  to  other  ier! 

sw  -'•>.>  ,f'  1  .^  ■;•  ^V'"""-  "3  id.  334, 44 

of  JL  L  '.''■"y''"''"ntly  obtaining  and  dispo.  i„g 
of  Koo-ls  ;  similar   ransactions  with  other  UlKif 

Ibow  in-:""'.*;  ^»y.'"  ""'  "»""'  '-'"y-  «'l".i>ted  to 
show  intent);  Aebr.:  1887,  Cowan  v.  State  22 

bv  ?sl  '"■  ^'i*'  3^  ^-  '•''■  *«^  (obtaining  g,;o<|, 
by  false  pretences;  such  acts  "in  twC  otheJ 
cases,  entirely  distinct  and  separate"  from  that 

^•^^t^|n^;4^S:;";;x:Tn 

anotL^nclf  i'/"""^".''^'!'  "■Fesentation,  to 
another  stockholder,  admitted);  Neu. :  1900 
Swmney  v.  Patterson,  25  Nev.  411,  62  Pac.  i 
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other  stolen  goods  at  other  times  throw  light  upon  this  knowledge  or  this 
intent  ? 


llJil) 

liii 


(rraadulent  nprrseotationi  in  obtsininf;  a  note  ; 
HiiniUr  ones  mivle  alioiit  the  name  time  to  other 
por«.,is  in  the  wime  place,  adniittnl  to  show  in- 
tent) ;  A'.  .V. ;  1839,  Bradley  v.  Olwir,  10  N.  H. 
477  (replevin  for  a  home  liougkt  by  fnht-  repre- 
■cntations  of  aolrency ;  the  fact  received  of  the 
purchase  of  another  horse  about  the  winie  time 
by  "similar  framlident  representations");  1852, 
Angier  v.  Ash,  26  id.  109  ("acts or  declnrationa 
evincing  a  fraudulent  intention  or  pur|>ose,  if 
connected  in  point  of  time,"  admissible) ;  1868, 
State  V.  Call,  48  id.  126,  1.32  fi'heatiiig  by  false 
statements  as  to  solvency  ;  the  niortgnging  of 
most  of  his  personalty  within  three  days  there- 
after, to  a  thin!  person,  admitted  to  show 
intent) ;  187-3,  Hovey  v.  Omnt,  52  id.  569 
(trover  for  gooils  bought  with  intent  nut  to 
pay ;  purchases  from  other  persons  aliout  the 
same  time  while  insolvent,  admitted ;  the  limits 
of  time  being  a  question  of  fact  in  each  case) ; 
JV.  r.  .•  1841,  t'ary  v.  Hotaling,  1  Johns.  311, 
816  (purchnse  ;  similar  representations  to  an- 
other jterson  the  day  before,  admitted  to  show 
intent);  1808,  Allison  v.  Matthieu,  3  Johns. 
235  (trover  for  goods  obtained  by  false  repre- 
sentations in  buying  furniture  for  L.,  said  to  be 
a  rich  foreige—  but  tenlly  lacking  in  means  and 
now  absconded;  the  fact  received,  to  show  the 
intent,  of  similar  repiesentations  about  the  same 
time  to  other  |iersou»);  1859,  Hill  f.  Navlor, 
18  N.  V.  588  (< 'oinsto.'k,  J.:  "  K.  &  Co.  "con- 
cealed the  fact  of  their  insolvency,  with  a  design 
of  procuring  the  goods  ami  not  |>ayiug  far  them, 
it  was  a  fniud  which  rendered  the  sale  void  if 
the  plaintiff  [seller]  chose  so  to  reganl  it.  On 
the  trial  of  such  an  issue,  the  qiio  aniiiio  of  the 
transaction  is  the  fact  to  he  arrived  at ;  and  it  is 
theiefore  competent  to  show  that  the  party  ac- 
cused was  eng;iged  in  other  similar  frauds'  at  or 
ainut  the  same  time.  The  transactions  must  be 
so  connected  in  point  of  time,  and  so  similar  in 
their  other  relations,  that  the  same  motive  may 
reasonably  be  imputed  to  them  all  ";  and  accord- 
ingly eviilence  of  a  prior  false  repres<>ntation  not 
fraudulent  was  rejected);  1861,  Kennequin  t>. 
Navlor,  24  id.  139  ( t  rate  arising  out  of  the  same 
insolvency;  this  stricter  rule  was  not  applied, 
Hall  II.  Xaylor  not  being  cited,  and  mere  prior 
purchases  from  others  on  the  eve  of  suspension 
were  admitted  to  show  intent);  1864,  Hathome 
».  Hodges,  28  id.  486,  489  (other  purchases 
while  insolvent,  admitted  in  the  same  way) ; 
1874,  Bielschofsky  v.  People,  60  id.  616  (false 
representations  to  obtain  money;  the  same  fraud 
on  another  person  a  day  or  two  before,  admitted  ; 
no  cases  cited) ;  1875,  Weyman  v.  People, 
62  id.  623  (larceny  by  obtaining  goods  by 
false  representations ;  the  procuring  of  g<<ods 
from  others  by  the  same  means,  about  the  same 
time,  admitted,  on  the  principle  of  Hall  v.  Nay- 
lor,  that  "  the  similarity  in  their  leading  features 
and  characteristics  justified  the  conclusion  that 
they  were  pervaded  and  controlled  by  the  same 
general  intention");  1830,  People  v.  Shnlman, 
80  id.  873,  note  (obtaining  goods  by  false  pre- 
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tences;  other  such  fraudulent  obtaininga,  after 
and  before,  admitted  ;  Hall  v.  Naylor's  rule  fol- 
lowed, that  the  transactions  must  have  "some 
relation  to  or  connection  with  the  main  transac- 
tion"); 1880,  Mayer  v.  People,  ib.  364,  369, 
372  (the  same  rule  laid  down,  that  the  other 
acts,  which  may  be  either  before  or  after  the 
time  in  question,  must  show  "a  general  purjiose 
or  scheme  to  obtain  goods  fraudulently,"  but  the 
fact  offered  was  mti-ely  of  other  false  (i.  e.  incor. 
rect)  representations  of  solvency,  and  not  of 
other  fraudulent  {i.  e.  knowingly  false)  repre- 
sentations, nor  did  the  Court  prescribe  such  a 
liiiutation);  1881,  Shipply  v.  People,  86  id.  376, 
380  (larceny  by  false  pretences;  a  "similar 
transaction"  with  another  person,  admitted, 
citing  the  last  two  cases)  ;  1887,  People  v, 
Uiniick,  107  id.  13,  31,  14  N.  E.  178  (represen- 
tations as  to  insurance  after  knowledge  of  loss; 
other  similar  representations  during  the  same  sea- 
son, as  to  other  cargoes,  ailmitted  to  show  intent ); 
1897,  People  r.  Pecktns,  153  id.  576,  47  N.  K. 
883  (larceny  by  false  representations ;  transac- 
tions with  other  parties  tending  to  show  a  fraudu- 
lent scheme  to  us<?  the  same  devices,  admissible, 
"  provided  the  dealings  are  snificiently  connected 
in  point  of  time  and  character  to  authorize  an 
inference  that  the  transaction  was  in  )mrs;iance 
of  the  same  general  purpose")  ;  A'.  U. :  1894, 
State  V.  Walton,  114  N.  C.  78J,  784,  18  S.  E. 
945  (false  representations  to  a  treasurer  as  to 
orders  for  money ;  other  instances  of  the  sort, 
admitted);  1897,  State  v.  Durham,  121  i<l.  546, 
28  S.  E.  26  (similar  representations  to  another  |>er- 
son  about  the  same  time,  admitted);  Oh. :  1878, 
U.  S.  Ins.  Co.  V.  Wright,  33  Oh.  St.  533  (fraudu- 
lent representations  by  an  insurance  agent;  simi- 
lar rejiresentatious  to  others  excluded,  because 
not  shown  to  be  false  nor  known  by  him  to  be 
false);  1883,  Tarbox  v.  State,  38  id.  581  (repre- 
sentations as  to  the  breeding,  etc.,  of  two  horses; 
"similar  offences"  shortly  before,  in  another 
State,  admitted  to  show  knowledge);  Pa. :  1868, 
Simons  v.  Vulcan  Co.,  61  Pa.  202,  204,  218  (as- 
sumpsit for  money  obtained  by  false  represiMita- 
tions  in  selling  oil-lands;  other  prospei'tuses  by 
the  defendant,  issueil  aliout  the  same  time,  ad- 
mitted to  show  franil) ;  1872,  Com.  v.  Yerkes, 
Phila.  Com.  Pleas,  29  Ij-g.  Intell.  60;  12  Cox 
Cr.  208,  215,  225,  226  (larceny  and  false  pre- 
tences by  obtaining  a  check  from  the  City 
Treasurer  for  a  purchase  as  agent  for  the  sinking 
fund,  never  made  in  fact ;  the  fact  that  upon 
similar  previous  transactions  checks  were  thus 
given  by  the  Treasurer  on  transactions  to  be 
perfected  in  the  future,  not  received  to  show 
innocent  intent;  two  Judges  dissenting);  1893, 
Schnfield  ».  SchifTer,  156  id.  65,  73,  27  Atl.  69 
(similar  representations  by  a  debtor-buyer  to  third 
persons,  admitted  to  show  intent);  1896,  White 
V.  Rosenthal,  173  id.  175,  33  Atl.  1027  (action 
for  deceit  by  false  represt'utations  of  solvency;  a 
series  of  purchases  admitted  as  indicating  a 
scheme  to  obtain  by  fraud);  X.  I. :  1902,  State 
Letoumeau,  —  B.  I.  —  ,  61  AU.  1048  (selling 
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(1)  K.owlfdye  Principle.  From  the  point  of  view  of  the  Knowl»^„a 
pnncuple  the  argument  requires  ^ante,  §  301)  that  thHorLr  LL'IS 
such  as  ,s  hkely  to  have  led  to  a  knowledge  or  a  warning  o  the^tln  cha^ 
acter  of  those  goods,  and  that  such  warning  would  haJe  naturl rwarned 

to  t  e  first  element,  it  mny  be  assumed  that  the  receipt  of  stolen  Koods  is  in 
Itself  a  ways  more  or  less  likely  to  result  in  a  warning,  chiefly  btcause  the 
owner  IS  apt  to  follow  them  up  and  reclaim  them,  but^dso  nVarttcaise 
a  purchase  not  made  in  the  ordinary  course  of  trade  has  ofte^  uSus 
features  about  the  vendor's  offer.  (6)  As  to  the  second  element  theTarZ 
h  s  obtained  can  affect  the  subsequent  receipt  of  other  goods  upon  one  con"- 
dition  only,  namely,  that  there  is  a  similarity  in  the  transactions  z"  that 
the  same  j-erson  comes  to  dispose  of  the  second  article,  or  that  The  second 
artic  e  ,s  of  the  same  lot  as  the  first.  From  these  point  of  view  then  That 
are  the  essential  limitations  ?  i-    «  "i  v.ew.  men.  what 

loadlJl"  "*""*  •^'■'■'  "^J''^''^''  ^«"W  seem  to  be  sufficient,  as  probably 
leadmg  to  a  warning  through  the  reclamation  of  the  goods;  knd  it  is  not 
necessary  additionally  to  show  that  the  receipt  was  accompan  ed  by  ci  cum 
stances  calculated  in  themselves  to  excite  suspicion,  or  that  the  p^os  essi^a 
was  so  concealed  as  to  show  guilty  knowledge.  The  latter  featurlsTowever 
are  present  m  some  of  the  precedents,  though  they  do  not  seem  to  i,  tXd 
as  a  requirement  for  every  instance.'     There  are  therefore  three  possible  atti- 

similar  false  returns  before  and  aftor  that  time  to 
»l.ow.ntent):  1894.  Mudsill  M.  fo.  v.  Watro'u,. 

lentaaltiiiK  of  ore-samples  to  induce  a  purchase; 
the  saltinj,  of  samples  in  prior  negotiations  of 
imrc^hase  with  other  |>ersons,  ailii.itted  as  show- 
ing  a  plau  to  tamiief  with   the  samples:  the 
opinion  IS  one  of  the  best  illustration  of  the 
pnnciples  of  this  chapter)  j   1896,   Penn  M    U 
Ins.  to.  V.  Mechanics'  S.  B.  &  T.  Co    19  iil  9S« 
72  Fed.  413.  421  (whether  a  false  ans"  r  inlfi 
insurance  application  was  made  with  intent  to 
deceive  ;  similar  false  answers  in  applications 
for  other  policies,  admitted);    1898    .Spurr  i>. 
i;.  &,  31  .1  202,  87  Fed.  701  (false  c«tification 
of  checks   by  a  Imnk  president   knowing  the 
account  to  be  deficient ;  prior  approval  of  ill™l 
8to>:k-8i)ecul«tion»  of  the  cashier  by  the  defend- 
ant    admitted  to  show  i   .^nt)  ;    1899,    Bacon 
V.  U.  S..  38  Id    37,  97  Fed.  35   (false  n-.K.rt 
to  comptroller  by  president  of  national  bank  : 
previous  falw  reports,  admitted  to  show  intent) 
;  "l'.  '°'*'  Trojfilon's  Case,  31  Gratt.  862,  870 
(obtainniK  Roods  by  false  pretences;  "similar 
representations  about  the  same  time  to  other 
p-^raons,     admitted);     »'«.,*..-    1896,    Stater. 
Bokien,  14  W  ash.  403,  44  Pac.  889  (drawing  .       " 
check  knowingly  on  no  funds  ;  other  such  pre- 
vious  draw  ings  excluded  ;  a  ruling  clearly  wrong ; 
If  aiiy  interim  deiwsits  had  been  made,  it  wu 
for  the  defendant  to  make  this  explanation). 

^E.g.H.  ».  Hinley,  B.  v.  Primelt,  Eng. ; 
Lewis  V.  Sute,  Kan.  °  ' 


pi  Is  on  false  ivpresentationg  ;  similar  sales  to 
other  persons  after  the  sale  charged,  excluded; 
no  authority  cited);    Trnn.  :    1870.  Defreese  ». 
8ta  e   3  Heisk   63.  62  (larceny  by  a  fraudulent 
card  trick ;  evidence  admitte.l  of  other  o,easion» 
when  the  defendant  and  his  confetlerat.-  used  it 
to  win  money  from  other  persons);  1891   R  ilfertv 
r.  State,  91  Tenn.  655,  663,  16  S.  W.  720    re  J^ 
resenlations  as  to  loss  by  fire,  ma.le  to  obtain 
insiirance  money  ;  evidence  adinitte.1  of  thirteen 
different  claims  of  fire-loss  by  the  defendant, 
witliMi    three    years,    in   various   cities,    under 
•nnerent  aliases,  and  of  the  similarity  of  the 
representations  in  those  cas<.s  as  to  the  articles 
lost ;  """'iKire  §  340,  post);  U.  ti. :  1859,  Castle 
V    Billiard,  23  How.  172,  186  (Iraudulent  8..Ie 
by  an  agent  to  an  insolvent  purchaser  ;  similar 
connivance  in  purchases  by  the  same  iwrson  from 
othere  than  the  plaintiff,  alwut  the  same  time, 
a,  n.itted   to  show   intent)  ;    1868.    Lincoln    v. 
ChHin    7  Wall.   132,   138  (.-ase  for  obtaining 
goo.is   by   false    rejiresentations   as   to  assets- 
other  similar  fraudulent  transactions  of  the 
same  parties  with  others,  made  about  the  same 
time,    admitted  to  show  intent) ;  1871,  Butler 
!>.  Watkins,  13  Wall.  456,  464  (.leeeit;  to  show 
intent,  theplaintiffwHsallowe<lto8how  "similar 
conduct  towards  another,  at  about  the  same  time, 
and   m  relation   to  a  like  subject,"  here    the 

iwo"*!!  "i  '*"l"«  *.'"'  P'o'i'tif*  K'»'ls  for  him); 
1882,  U.  S.  V.  Snyiler.  4  McCr.  618,  821  (false 
return  as  postmaster,  in  order  fraudulently  to 
increase  his  comi^nsation,  during  the  quarter 
ending  Dec.   81.   1880;    evidence  admitted  of 
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tudes  to  take  as  to  this  element :  The  mere  fact  of  possess'in  suffices ;  or, 
The  possession  must  have  been  obtained  under  suspicious  circumstances;  or. 
Neither  of  these  suffices,  and  former  knomiig  possession  is  alone  sufficient. 
The  Krst  view  is  that  represented  in  most  Courts  in  this  country  ;  the  second 
is  sometimes  hinted  at;  the  third  is  represented  by  K.  v.  Oddy,  in  Eng- 
land,—  reaihed  not  so  much  on  the  above  reasoning,  as  on  the  doctrine  of 
auxiliary  policy  {ante,  §  42),  a  doctrine  which  if  rightly  interpreted  would 
exclude  evidence  of  former  possession  under  all  conditions  whatever. 

(b)  But  it  remains  to  be  shown  that  such  knowledge  or  .warning  would 
involve  warnii.^  of  the  stolen  character  of  the  goods  in  question.  In  other 
words,  there  must  be  also  sliown  a  siviilarity  in  the  transactions,  either  as  to 
the  jierson  bringing  the  goods  or  as  to  their  kind,  such  as  would  bring  the 
former  knowledge  or  warning  to  bear  in  the  present  instance.  What  circum- 
ftances  constitute  sufficient  similarity  is  a  matter  about  which  no  fixed  rule 
can  be  laid  down ;  *  but  it  seems  clear  that  this  ieijuirement  in  its  general 
notion  L  essential  upon  the  present  principle.  Moreover,  it  applies  equally 
wiiether  tiie  proof  is  of  former  mere  possession  or  of  knowing  po,ssession ; ' 
because  the  possession  is  supposed  merely  to  lead  up  to  the  inference  of 
knowing  possession  (by  element  a,  above),  and  when  there  is  thus  shown  a 
knowing  possession  (directly  or  by  this  inference)  it  remains  still  to  show  that 
the  former  knowledge  wouid  have  a  bearing  on  the  present  knowledge,  and 
it  is  just  here  that  the  similarity  of  the  goods  or  the  identity  of  their  vendor 
is  significant.  Tims,  even  the  former  knowing  possessioix  c ,'  wholly  ditferent 
goods  obtained  from  a  different  person  could  show  nothing  as  to  knowledge 
of  the  goods  charged.  From  the  point  of  view,  thin,  of  the  Knowledge 
principle,  it  is  necessary  and  sufficient  to  show  (a)  former  leceipt  and  pos- 
session (and,  perhaps,  under  suspicious  circumstances)  {h)  of  gooils  similar  as 
to  the  prson  bringing  them  or  as  to  their  kind  or  otherwise. 

§  325.  Same  :  (2)  Intent  Principle.  From  the  jwint  of  view  of  the  Intent 
principle,  the  test  of  admission  may  be  very  different.  The  reasoning  of  this 
argument  {ante,  §  302)  is  that  the  recurrence  of  a  like  act  lessens  by  each 
instance  the  possibility  that  a  given  instance  could  be  the  result  of  inadvert- 
ence, aL'-ident,  or  other  innocent  intent.  Accordingly,  the  argument  here 
is  that  the  oftener  A  is  found  in  possession  of  stolen  goods,  the  less  likely 
it  is  that  his  possession  on  the  occasion  charged  was  innocent  It  is  not  a 
question  of  specifically  proving  Knowledge ;  it  is  merely  a  question  of  the 
improbability  of  an  innocent  Intent  Several  practical  differences  result: 
(1)  It  is  immaterial  whether  in  the  other  instances  a  knowing  possession  is 
shown.  It  is  the  mere  fact  of  the  repeated  possession  of  other  stolen  goods 
that  lessens  the  chances  of  innocence.  (2)  It  is  immaterial  that  the  other 
goods  were  timilar  in  kind  to  those  chai^red,  or  were  received  from  the  same 
person.  On  the  contrary,  the  greater  the  variety  of  the  goods  and  of  the 
sources  they  came  from,  the  more  striking  the  coincidence,  and  the  more 


•  Coleman  v.  People,  N.  Y. 
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»  SUte  V.  Wood,  Conn. 
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accountable  for  on  the  thc.rv  ,/ruZ  "  ""^  ""  '^'•^'•""  ««  t°  '^« 

which  ilh.strate  all  L  Z'  thn'  "  ?""'""'""•  ^''"'  ""  ''"■""^«"^« 
do  not  „3,„iro  that  kt^tr^r,"!;; '^"^  ^'^-^P'  "'«  1-t).  /.  .  which 
the  Koods  or  the  vendor  b^nh  w  .  Zmi  '"'  "'.'  "'"  ""•^-  '^'"'"""'y  '«> 
distinctly  upon  the  theory  of  tet'  „  1  '  I^^'-'^'^f"'""  thus  appear  to  g„ 
theory  of  Knowledge!      ^  ''  "'  "^"''"  ^''^  ^'^'^'''  "»"'«'•  tlmn  upon  the 

that  it  is  open  to  show  .p.-cihrii;  K^  S  iffo  1  T' ""  '^'^''"'"^^  • 
generally,  Intent;  and  that  evidenc^  which  s;tlfi  T  "  ?  '"  '''°^"'  """•" 
is  prorH3r.  on  the  principle  of  n  u  th.l.  «  l  ■  ,•'  '"'"'  "^  '''^^"  ^Lrposes 
the  two  ou,ht  to'be  discri^  inaW  nd  to 'f  'V''"f'  §  ''>=  ^"'^''«^ 
without  confusing  the  one  with  2 ot  r ■  (b)  th'^'S"  '"'f '«""''-^>  ""J 
based  on  the  Intent  theory  lies  in  t  1        ,/•  V-  ^"'■"'  "^  ""  '"•«"'"e..t 

aingle  instance  has  frl  tht  x.lin    of  T''T''°"  °^  ^^"'"'=««'  ^''«'  « 

noieii  troin  tlie  aaiiie  [wrsons  and  brouiAt  to 


Propertf  ™  „'.l"^"'  1.^^  "^.'rf !""«  «'o1h,.      „,^eiio„  of  otW      *^  I J  "J'''?"f  ^  »«?•  *" 


S"MK,»  a  thouaana  .rticlea,  all  atolenVt  differ 


ix)«sps«inn  „f  .1  ™    *°  ■*  '"'""l  in  the 

time?    Or  will   it   1^   JT^  ■,,'  *.*  '  <''ff«'n'nt 
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ipo«iwuiinn  „f     .1  "^  prisoner  was  in 

ItotT  ?,  fK  """•'■  P'^y^rty  "t'i'-h  had  been 
stole,,  ,n  the  previon«  Deoemher,  and  not  that 

ertv  ?«■  evM  *  """"•"  !*'«'■''«'<»'  of  stolen  ,,rop! 
W  of  »,•""•  '^""'  ■'■'"■'■'^'  ""«  of  receilini^ 
M,   .1    ^1'"'«=  ""•'  *""■'"•'«  ""'•I'  evidence  1*^ 

C   stolen  ^  V  '^"i"!  •^r""''^*"'-   '''''<•''   h-'" 

. ^J«  f  D^<^<'m»»r  previous  M,n  wn'e  ..th.r 
property  from  another  place  and  beIongi„g    o 
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§  327.  Othar  KodM  of  BvidMoliig.  Needless  to  say,  tliere  are  other 
modes  of  evidencing  the  knowledge  ur  the  intent  of  the  person  possessing 
other  persoDt " ;  Cftmnbell,  I..  C.  J. ,  went  cliieHy 


on  gruiiuilii  of  tliu  Cliamvter  rule) ;  1858,  U.  r. 
Triinelt,  1  F.  A  F.  51  (tu  ihuw  knuwiii;;  nreipt 
of  atolen  lewl,  the  fact  wan  ailmittuil  of  eleven 
•aleii  of  lead  iif  the  siiine  aort,  fulne  naniKs  being 
given,  and  the  lead  in  one  cane  Iwing  certainly 
■toirn).  The  reault  of  U.  V.  Oildy  wai  a  legia- 
Utive  cknntte  of  the  law:  1871,  8t.  31-.35  Vict, 
e.  112,  {  19;  "...  evidence  may  be  given  .  .  . 
that  there  waa  found  in  the  JiosMesaiun  of  audi 
peraon  other  iiro|iertv  atolen  within  the  jire- 
ueding  perioil  of  twelve  nuintha,  ...  for  the 
pur|ioae  of  proving  that  amh  ]ierMni  knew  the 
projierty  [for  wlii.li  he  ia  indicted]  to  Iw  atolen." 
The  ]K)8aea<ioD  olfered  in  eviilence  under  thia 
atatute  iniiat  lie  i<oafie.saion  at  the  time  he  ia 
found  in  |io*ses»ion  of  the  projierty  churged  in 
the  indirtnient :  1884.  K.  v.  Carter,  1.1  Cox  Cr. 
448  ;  ullirniiMg  R.  v.  Drage,  14  id.  85,  Braniwell, 
I..  J.,  and  wiving  thcdoulit  of  Keating,  J.,  in  R. 
V.  Harwoo.l,  11  id.  388.  The  Nouudneaa  of  thia 
liniit^itiou  niav  he  i|ne.4tioned  ;  but  at  any  rate  it 
ia  clear  that  the  ulinle  |iroviaion  ia  hawd  on  the 
Intent  theory.  But  by  the  second  half  of  the 
a,anie  Htiitutory  aection,  the  tioaaeaaion  at  other 
times  than  the  time  charged  may  be  ahown  by 
the  fai't  that  the  defendant  haa  "within  five 
yeara  inimaliately  preceding  been  convicted  of 
any  olfence  involving  fraud  or  diahonesty  ...  for 
the  pur|ioae  of  proving  that  tlie  |>ersoii  accused 
kuew  the  property  which  waa  prove<l  to  bo  in  hia 
poaaeasion  to  have  been  stolen,"  provided  .seven 
Days'  notice  in  writing  ia  given.  The  object  of 
namg  only  the  conviction  of  the  offence,  inatead 
of  proving  th','  offence  in  the  ordinary  way,  is 
apparently  to  obviate  lx)rd  Coleridge's  oiycc- 
tion  of  unfair  aurpriae  and  confnaion  of  iasuca 
{aiile,  i  194),  ailvanced  in  R.  v.  Francia,  aa  the 
main  reason  for  the  Character  rule ;  for  thoae 
obji'ctioiia  do  not  apply  to  proof  by  record  of 
conviction.  The  theory  of  naing  the  former 
offence  under  thia  clanse  ia  clearly  that  of 
Inlent,  not  of  Knowledge.  Can.  Crim.  Coile, 
189'J,  f§  716,  717  (like  Kng.  St.  1871,  mipra; 
aubstitnting  three  for  aeven  daya'  notice) ;  A/a.  : 
1875,  Giiasenheimer  r.  State,  5-2  Ala.  313,  318 
(the  stolen  cotton  being  found  at  daybreak  in 
the  defendant'a  atore,  the  fact  was  rejected  that 
during  the  preceiling  week  persona  had  Ix-en 
aeen  going  into  the  atore  just  before  daybreak 
with  sacka  of  cotton  and  I'oming  out  with  the 
aacka  empty)  ;  Conn.:  1881,  State  v.  Wood,  49 
Conn.  429,  440  (holding  it  to  he  necesaary  and 
sufficient  that  the  other  goods  were  received 
from  the  same  person,  but  n<  t  that  they  weiv  of 
the  same  kinil  or  stolen  from  the  same  place ; 
the  opinion  makes  no  distinction  between  fornier 
knowing  receivings  and  mere  receivings) ;  fnd. : 
1895,  Goodman  v.  State,  141  Ind.  35,  39  N.  F,. 
939  (the  stolen  thing  chaiv^d  aa  received  by  the 
defendant  was  a  calf,  and  the  knowing  receipt 
of  a  stolen  horse  waa  given  in  evidence) ;  Kan.  : 
1868,  Lewis  v.  State,  4  Kan.  306  (larceny ;  the 
fact  waa  admitted  of  the  finding  of  many  other 
stolen  articles  in  premiaes  carefully  equipped  for 
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concealing  such  things,  to  ahow  guilty  knowl- 
edge, because  "of  the  general  knowledge  men 
have  that  auch  an  assortment  would  not  be  in- 
nocently gathered  and  aecureti ") ;  Mom.  t  1861, 
Dcvoto  V.  Com.,  3  Mete.  418  (|i<waeasion  of 
other  atolen  goods,  admitted) ;  Mo.:  1851,  Stats 
V.  Wolff,  15  Mo.  168,  172,  teiiMe  (|N>aavaaion  of 
"  varioua  other  articles  of  stolen  projierty,"  oil- 
miaaible) ;  1866,  State  v.  Hurrold,  38  i°d.  497 
(approving  State  v.  Wolff)  :  1894,  State  v.  Flynn, 
124  id.  480,  27  S.  W.  1105  (other  artidea  atolen 
about  the  aanie  time  from  the  aame  and  other 
peraona,  admitted);  A'rhr. :  1902,  Gcddslierry  i>. 
SUte,  —  Nebr.  — ,  92  N.  W.  906  (other  tniniiac. 
tiona  with  atolen  gomls,  admitteil  on  the  facts)  ; 
A',  r. :  1857,  Peoiile  v.  Rando,  3  Park.  Cr.  335, 
339  ("a  aeriea  of^ other  acta  of  the  like  char- 
acter," irrespective  of  the  kind  of  coo<la  or 
source  of  obtaining,  ailmitted  "to  show  the 
knowledgi'"  and  "to  retmt  any  presumption  of 
inno<wnt  mistake") ;  1873.  Coleman  i>.  People,  55 
N.  Y. 81,  90,  and  58  iil.  5 jd,  560  (knowing  receipt 
of  twenty-two  bars  of  ]>ig-iron,  the  pro|ierty  of 
Burke  ;  evidence  rejected  of  the  defendant's  |ios- 
session  of  some  iron-railing  atolen  from  Briggs ; 
both  lota  had  been  bought  by  the  defendant 
from  boys,  but  not  the  same  hoys  ;  Allen,  J., 
after  noting  the  limitationa  aometimea  pnt,  that 
the  artidea  must  have  been  atolen  from  the 
aame  (lerson  and  brought  to  the  defendant  by 
the  aame  person:  "It  is  unneceaaaty  to  say 
that  all  theae  qualifications  must  exist ;  bnt  to 
warrant  the  introduction  of  such  evidence  there 
must  he  such  a  connection  of  circumstances  that 
a  natural  inference  may  be  dniwn  that,  if  the 
prisoner  knew  one  article  waa  atolen,  he  would 
alao  be  charaeaMe  with  knowledge  that  another 
waa.  .  .  .  The  Briggs  iron  hod  no  connection 
with  the  pig-iron ;  it  waa  taken  from  another 

Slace,  belonged  to  another  )ierson,  waa  of  a 
liferent  character,  and  received  at  another  time 
and  —  for  anght  that  appeara — aome  of  it  from 
different  persons.  A.<ianmin|;  therefore  that  the 
prisoner  received  the  Briggs  iron  and  waa  charge- 
able with  knowledge  that  it  IkuI  been  atolen, 
would  that  circumstance  logically  or  legally 
charge  him,  or  tend  to  charge  him,  with  knowl- 
edge that  the  pig-iron  was  stolen  ? "  ;  an<l  the 
Court  anawered  in  the  negative,  while  holding 
that  "every  caae  must  de|>end  ujion  its  own 
circumstances");  1874,  Copperman  v.  People, 
66  id.  591  (knowing  receipt  of  two  parcels  of 
aewing-silk  ;  the  knowing  receipt  from  the  aame 
person  of  almilar  articlra  atolen  from  the  same 
jdace,  admitted);  1881,  People  V.  Dowling,  84 
id.  486  (the  rule  is  laid  down,  citing  Coleman  v. 
People,  tiiat  other  poaaeasion  is  admiasible  if  the 
property  waa  stolen  from  the  aame  peraon  and 
obtaineil  fioin  the  aame  person,  and  if  there  is 
such  a  connection  of  cin'uinatances,  etc. ;  but 
this  is  a  careless  atatement,  and  is  probably  en- 
titled  to  no  consideration) ;  1901,  People  v. 
Grossman,  168  id.  47,  61,  60  N.  E.  1060  (lar- 
ceny of  similar  goods  from  the  same  owners  by 
the  aame  sellers  to  defendant,  admissible) ;  1903, 
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the  goods  cliarged.    The  fact  it««lf  „#  .u  • 

rrobable  knowledge."  on  the  herrl  l^"!!"  ^T'T  "  '"""'  «^'''«'"<=e  «' 
rule  raise  suspicion ;  and  in  a  'k^,!'''''  T''"  "'  '"^1"'''i'i««  would  a,  . 
tion  -  for  exaVnple.  the  C  X  Li  »  ^''"J'"^""""«nces  of  acquisi- 
this  probabilitv.     M.       ' .  ./"'^  P"i<l»-niay  bo  available  to  stren^.«n 


rule  raise  suspicion ;  and  in  a  ahL  i,,./  T  "  «'^1"'''"'on  would  as  a 
tion  -  for  exaVnple.  the  C  X  Li   »         ^''"J'"^""""«nces  of  acquisi- 

thisprobability/Mo^over  tie  X toTth^.^  "V'^'^^'  '"  "'""S^'-^ 
possession  nmy.  as  alwavs  «  l.Ts  '76  ^TS^  '''^?''""' '"  '^""^^"•ing  the 
The  possession  of  stolen  g  Jds  in  other  evi.rlt^' ,  *^'""'.  8""'>'  ^-'owledge. 
elsewhere  (ante.  §§  152-155)  «'^"^«"t«»  aspectehas  been  considered 

5.  Bmbculaniaiit 

principle  (rt«<f,  §  30I)  i.ng  i,„,„  ,■,,.  ^^"  **'  ""«"*•  d)  The  Knowledge 
sionally  happ^;  that  a  fl  e  elr  t^  ^'''^  f"'  application.  It  n.ay  oocl 
in  warning  of  it  to  its  Xr  bTtiis  1  !"•«  "^"""  '*  '"'^''^  ^°  "^^'''t 
ity  of  disclosure  of  the  C  error  et  7  "",'  l"  "'"'^  '=''">'  ""^  I"°t>«l"l- 
tl.e  property  taken.  i^T^Zi^^^f^^^^^^  -«re  of 
appropriate  one,  and  is  tlie  one  cenernllv  nT.  ^  k  ^  ^^  "  "'^  "*"»"y 
ing  the  use  of  such  evidence  It  rlttf,^  ''"  ^""'^  "«  Sovern- 
takings  of  property,  or.  as  in  the  usu7n  f  ""<=""«"•=«  "^  similar 

ac.ount-books,  suLs  to  neiSak    V-'"'r  """"'  ^"^""^^  ■» 
sion  charged.'    No  doubt  the  othor^l?  '"advertence  on  the  occa- 

circumstances  fairly  sim'l  L^'^"?."',"?  """f   l"'^'^  '''^"'^  «»''«' 
this  subject;  whether  the  IZT.Ul        \'       '  ""  ''•""''  '"'«  '«  P«««iWe  on 

sa™eeJplo;..„ent"ri:t1rrH:iS^^^^^  ^-^  '"^^ 

book,  must  depend  on  thfl  pfw,..™  »  accounts,  or  m  the  same  account- 
principle  (a„^.,r304rmX"rbe'rr"'Kr?  ''''■  <3>  The  ^,,,.« 
an,ue  from  a  s  'stem  of^Ee.nenu  2t  ^"''  "''"'  ^'  '«  '^^^''''l  ^ 
not  merely  to  'the  intent  tt^^^k^^^^^^^  tM''^  ""'  °'  '"'^'"^  '"  '««"«•  «"<* 
noticed  («)  AfewCVurtsUI:  Jdst;  :Mh;ttSn"r'?^^  """^  "^ 
rece.able..not  to  prove  that  the  defenLt  ^v'^tZ^,'^,:^:^:, 

tt"„,{;i'^i!':T  .".'!»"■.«  ""eve,.,  li'zz 


fromo  herowner,  „,ln,it,e,i ;  two .Vmr^;,.  .|,.ss.) ; 

S^Hls,  known  to  hove  Wn  stolen,  nn<l  rrcMved 
from  the  same  tliief,  «dn,ksihle) ;  Ic"       Z 

'99  (possession  of  other  kinds  of  «»«!»..  „™i 

TxXU^ "'''"-''«. -.hill  Wioi:^; 

vo..._»T  ^j^ 


R.j.'i^ti:;.?;i«h;c.'U^-^'-«>'"«^ 

1BB8,   llanistv,  J.,    in    R     „    ot—v 
dieted  for  the  emWzzlemtt  o?  fnnds  ZVL 

burjhr;'Xhe.i'':,;rnTJake:st' 

greatly  lessene.1  b/proof  that  o  er  f:,*°e«ri^ 
of  the„n.e_  kind  ha.lbeen  nm.le  at  or  a^m  thf 
«in.e  time  by  the  same  person  •).  '  '"* 

^R.  V.  Stephens  Eng. ;  Com.  v.  Tuckernun, 
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that  "  if  he  took  it,  it  waa  done  with  fnudulent  intent."  This  is  unsound,  if 
it  is  meant  al«olute1y  to  exclude  the  inference  from  System  evidence  under 
any  conditions ;  for  where  the  n^iuirements  of  thnt  principle  (ante,  §  304) 
are  met,  such  evidence  is  admissible  even  to  show  the  very  net  of  tnking  if  it 
is  disputed,  (b)  Occnsionnlly  an  intimation  is  seen  •  that  the  other  acts, 
even  when  uswl  merely  to  prove  Intent,  must  be  tested  by  the  System  rule 
(ante,  §  ?04),«.  «.  must  be  so  connected  as  to  appear  to  be  parts  of  a  general 
system  of  emlrezzlement.  This  is  also  unsoun' ;  all  that  is  required  is  thnt 
the  other  nets  should  have  been  done  under  sulhciently  similar  conditions  to 
negative  the  reasonable  chances  of  casual  error,  (c)  In  using  the  other 
acts  to  prove  Intent,  where  the  very  act  charged  is  also  disputed,  it  is  not 
necessary  to  apply  the  System  test ;  thi  Intent  evidence  may  be  left  to  the 
jury  with  instructions  not  to  use  it  unless  they  first  believe  from  other 
evidence  thnt  the  act  charged  was  done.* 

§  330.  Other  Prinolpln.  dlsoriminatod.  (1)  To  avoid  the  dangers  of  vari- 
ance between  indictment  and  proof,  statutes  have  occasionally  provided  that 
upon  an  indictment  charging  a  specific  act  of  embezzlement  a  certain  range 
of  time  in  the  proof  is  to  be  allowable.  This  provision  deals  with  the  time 
of  the  substantive  offence  charged,  and  will  be  strictly  constnied ; '  but  it 
has  no  concern  with  the  time  of  other  acts  used  merely  as  evidential  of  the 
substantive  offence.  (2)  Otlior  questions  of  variance,  or  of  the  identity  or 
the  scope  of  the  substantive  offence  are  equally  to  bo  distinguished  from  the 
present  question  as  to  the  evidential  use  of  other  acts.' 

§  331.  State  of  the  Law  In  the  Vartoua  Jnrlsdiotions.  The  precedents  in 
the  various  jurisdictions  illustrate  with  more  or  less  consistency  the  fore- 
going principles,  and  concern  both  civil  and  criminal  cases.* 

•  torn.  tj.  Tiii-kerman,  Hasa. 

♦  R.  V.  8teplii-ii«,  Eng. 
»  Mom.  Pub.  .St.  1882,  c.  203,  {  44  (in  pros- 

editions  for  emWzzlenient  or  fmudiilrnt  cnn- 
Teniion,  evidence  in  ailmissible  of  any  aurii  act 
witliin  «ix  months  after  the  time  alleKwl) ; 
1882,  People  v.  Donald,  48  Mich.  491,  12  N.  W. 
669  (prior  embezzlements  in  June  and  .Septem- 
ber received  at  the  trial ;  conviction  held  im- 
proper, apparently  because  they  were  olfercd  ns 
the  very  substance  of  the  inilictnient,  which 
charge<l  emiiezzlenient  in  November;  a  statnte 
atlowinf;  a  ransje  of  six  months  after  the  date 
charged  excludes  impliedly  any  prior  offence)  ; 
1889,  State  v.  Cornhauser,  74  Wis.  42,  41  N.  W. 
959  (same). 

»  1871,  R.  i>.  Balls,  U  R.  1  C.  C.  R.  328 
(whether  on  an  indii'tment  for  emhezzliuK  1'. 
Is.  the  embezzlement  of  sums  sejmrately  within 
a  short  time  might  be  shown  in  order  to  prove 
the  total).  ' 

»  £1151. :  1861,  R.  V.  Richardson,  2  F.  &  F. 
343,  8  Cox  C'r.  448,  Williams.  .1.  (embezzle- 
ment by  a  clerk,  by  increasing  the  figures  of 
cash-payments  and  keeping  the  difference  of 
money  ;  the  fact  of  many  other  incorrect  entries 
of  the  same  sort  was  admitted  to  negative  mis- 
take) ;  1861,  R.  11.  Proud,  L.  &  C.  97,  102  (em- 
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bezzlement  by  false  entries ;  other  incorrect 
entries  admitted,  «»«*/«,  to  show  gnilty  intent)  : 
1864,  R.  ».  Reartlon,  4  F.  ft  F.  79,  Willes,  J. 
(other  takings,  admitted  to  negative  mistake)  : 
1888,  R.  e.  Stephens,  16  Cox  Cr.  387  (on  a 
charge  of  embezzlement  of  three  separate  sums, 
from  the  same  master  in  tlio  course  of  the 
same  work,  the  evidence  for  all  the  counts  was 
held  properly  consiilered  under  each  ;  Man- 
isty,  J.,  quoting  with  ai>proval  Rnscoo  on  Evi- 
dence: "  'This  cannot  be  done  merely  with  a 
view  of  inducing  the  jury  to  believe  that, 
because  the  prisoner  has  committed  a  crime  on 
one  occasion,  he  is  likely  to  have  committed  a 
similar  offence  on  another  ;  bnt  only  by  way  <if 
anticipation  of  an  obvious  defence,  —  sncli"  a< 
that  the  prisoner  did  the  act  of  which  he  was 
accuse<l,  but  innocently  and  without  any  guilty 
knowledge,  or  that  he  did  not  do  it' because 
no  motive  existed  in  him  for  the  commi.ssion 
of  such  a  crime,  or  that  he  did  it  by  mis- 
take.' ...  It  is  not  with  a  view  of  provini; 
giiilt,  but  of  proving  the  intention  with  whiili 
the  act  was  done,  that  yon  anticipate  it 
[by  such  evidence]");  Cal. :  1884,  People  r. 
Gray,  66  Cal.  271,  274  (embezzlement  by  a 
clerk  of  the  Hartior  Commissioners;  the  fact 
waa  admitted  of  other  acta  of  embezzlement 
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6.  ftandiUaiit  Trana.  >ra. 

deoemng.  delaying,  or  hinder^ Xm  The  n^  of  ZtT  ""^'T?  '' 
specific  question  an  to  Knowled^  (^xLutlHi  T  '  '"  «'"'=«J«*'  i  "o 
i  301);  and  the  inn„ir^,  glSi.?  r  ""'°'^'«»''y)  """""r  nrl8c«  («„,.. 
the  Intent  theory  J  n  J  §  5  r2)  Jther  tl\  "'""'^"'"••""^"'S  "»'  ""»•  "» 
bearing  on  this  n„e,tio,^  hytehtl  1  ^''"^'^^  """y  '>"^«  """"e 

They  ^11  ha^e  S  rnroblt?v«  v^     "T'"'  "''  rrobnl.ili.y  of  good  fa.th. 

circLstanceTthn     hey  il^  '""•'''  ""•»-  «-»• 

course  of  business  nwlLh^nrh  »«  f  "^  "T"'""'^  ^"^  ''^  '''«  ""'"•"'y 
faith.  The  dE  ,  tv  i  to  li "?  ""'"'  ''""'  ''""^ '»  "•"«  ^"h  g'>^ 
produce  thi,    mpS^^^^  "'>f  circumstances  ore  essential   to 

business  whicUn'vle  gl ''  ait  n";S  ""  ';;'"'i  """""^^'  '^"""«  «' 
will  have  great  wei-htlTs  w  't  J\lll  r"'"''^  "'  ^^l^^y  conveyed 
thisisnotnne,,e„ti"       ro   rll  ?    '^f'"""'  ""^"'^  '"  '^"nveyed;  but 

Have  weight;  boS:;^^^^^^^  Z^^^^^^  ""  '"""^  ^^"' 
sons,  and  a  multiplicity  of  transfers  /„?>.„  .  *        •', '"  '"""'■'  I*'- 

counted  for  by  cood  fnith   ",""         '°  the  same  person  is  hardly  to  be  ac- 

the  transfer^'l°;tt^  Let  r:rnn^^^  ".'  '"''""^'  "••"''"-'">  «' 

o-nary  Use  of  ^:Lti:t;^r  ^^1-^*;^^:^^ 

While  in  that  oIBop.  tn  ii.»«t!„.  i .•         ,  .  r       j  j 

tmo,  from  the  mme  owner  and  under  the  Mma 

te Ml) ,  .Vich. :    1895     Pp„p  e  ,,    HAwkins    in« 

.  .Jn'«-    oVo  V"""  '■"•"■«■""  "•  «t..te,  38  Fl«  «8  S  "  w   ,{  ?'"."  'l  ""''"".  «>  Minn.  230 

:  ^K  *;;,'"*  '•■'  I•^■'•«''li»S  en.bezzle,  ,e„t  ad  iLrs,;;        '■„■'?','«'""«•<  «<linitted) ;   Or. 

tod);  M.  ..  18r«,  K>il«»*I.eo|.Ie.  si  f  I   42S  sT/"!  1  •  "•   «-"'''"".   '^  Or.  446.  38   Pa<- 

itiezzlemcnt :  fran.lnlMnf  „„ii™.':...'  ..,'"■  *■"  •  ?■«      «  wriea  of  connected  trnnsactions  "  cov.r 

.'.  pa«b^'i8  c.  c.'a  Ti  72'¥:7".?r'y  ,^°- 


«0»,  613,  38  Pac.  SOa    eniWzlem^nt ;  the  re 
cep.  etc.,  of  other  aunm  than  th.«e  eh.reH 

milled^  W  .  li-«'T",'"'«  r,"''>t"'-""'t  «<« 
mi  1,1)    ///.  ..  18,6,  kniMe.  Peoide,  82  III   425 

emhezzlcment ;  fraudulent  collection  "  of  money 

helonging  to  other  partie,,"  excluded);    a"/^ 

189,,81>,ppe.  Com.,  101  Ky.  M8,  41  S.  W.lsrt 

(^l»ifv,„gacc»untl«mk., ;  other  fal,e  entri«a,|. 

Nnk-olHccrs)  ;  J/„»,. ..  1857,'com.  v.  Tucker 

Su^.  a'r  '■"'•  i''*'  197'(cmlH...i;„fe  t  y 
takinj?  and   ns.nst  his  emplovei'x  money  •  the 

tt,  IT  "•'•"'V'^^''"'" '-"'••'  ^■•»l«-"le.ne", I  from 
the  «ame  enii-loyer  having  aa  transaction,  ''a 
peculiar  and  i.it.mate.  if  not  aUo  an  inscmnble 

not  for  the  purpose  of  proving  or  as  hnvin^  » 
tendency  to  prove  that  the  defendant  ?ook  ru^ 

TrZ '''?■■«.'"'  '■"  "'"  •"'"i'^tn.ent,  but  for  the 
purpose  of  showing  that  if  he  to<k  it,  it  «■  s 
done  «,th  the  fraudulent  intent  to  convert  t"! 
1861,  Com  ...  ShepaH,  1  All.  57.5,  581  (en  W 
Ilernent ;  the  fact  receive-l  of  another  act  of  em. 

!Tf  T"i'   '"    *'"'  «""«  week  and  out  of  the 
«>n,c  hooks,  to  show  intent),  1902,  Perkins  r 

zlement  of  "other  articles  at  about  the  aame 


the    hooka",  to    ne^tiV^-.^^'"™  -"HJ  ^ 
m-ghgence,  "similar  acta  of  frau,;  .-d  diKeltv 
le.l)  ,1900,  Dorsey  v.    V.  S.,  41   i,|    .ir,.,    in, 
;fcd    746  (making  i,d,o  entries,  etc..  in  Nation! 

mitM  ,Sai,b«,n  I  dij..):  1900,  Wolfs,.,... 
U-  S.  41  Id.  442,  101  Fe.i.  430,  102  i,I  134 /mis 
artl|cat.on  of  .„„io„„|  bank  funds  ;  instances  of 
»'"•:';  |"'-l;r'licati,.n  for  three  year,  ,  re"^o'," 
alm.tt,..!  to  show  intent ;  llonrman,  J..',li  '  "l 
a  o,a,„un  full  of  mi.,..o„ceptio,is  and  ,i, 'g  ,lar  y 
.1  il«r  I  v,ew.s)  ;  H>. ..  I894,  E.lelS  r 
State,  5  Wyo.  19,  27,  36  Pac.  627  iZC/.: 
ment  of  rents  ;  other  eimilar  taking*  aldUed 
'o  negative  mistake).  Compare  the  Hated 
precclenfs  cited  ante,  S  321  reiaieu 

*  Howe  r.  Keed,  J.Ie. 
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rawunlly  goM  from  time  to  time,  but  not  repeatedlj  within  «  uliort  time.  But 
the  tinid  in  ciiietly  iin|M>rtant  no  far  an  tiie  otlier  tranRfom  cxcur  during  the 
|>«>riiMl  when  the  tmii»tfuMr  i«  insolvent;  becauiiu  the  ningnlarity  of  such 
triuiMfcra  nt  that  time  is  Ium  accountable  by  the  ordinary  course  uf  buitiiieM 
than  at  nny  other  time.  It  is  usually  said  that  the  other  trunsfprs  otTt-red 
niuNt  linvu  oocurreil  iibmit  tiie  same  time  or  recently;*  and  pfrhaps  they 
must  hnve  iicciirred  durin>{  n  time  of  insolvency,  actual  or  im|)endiii};,  hut  this 
should  Imnlly  W  ro(|uiri'd  ns  a  rule.  Sul«e<|ULMit  as  well  as  jirior  trauHfers 
equally  avail  to  nej^ative  Ko<»d  faitli*  (4)  The  cotwideralion  is  mnteriai ;  for 
a  voluntary  transfi'r  at  such  a  time  is  sinjjularly  inconHistent  with  the  prolia- 
bility  of  p>(h1  faith.  On  the  wludo,  then,  while  several  stirts  of  circumstances 
ari'  NigniHrnnt,  tlit'ir  weight  nioy  vary  in  each  case,  and  no  one  of  them  is 
'"iscntiiil,  except  thot  of  tinic,  and  here  no  fixed  rule  can  lie  laid  down. 

Ihit  it  is  not  necessii'-y  tliat  the  rij{iiri)us  test  of  the  System  rule  (nnte, 
§  304)  nlmuld  Ihj  ajijdieil,  /.  r.  that  the  other  transfers  should  Ixi  so  connected 
as  to  di.sel(i8e  a  gfueml  Kchnne  (thoufjh  one  or  two  Courts  do  go  to  this  ex- 
tent);* it  is  enough  that  the  other  transfers  occurred  under  such  circum- 
stances as  to  tend  to  negative  good  faith  in  the  tmnsfer  charged.  Nor  is  it 
necessary  to  show  the  other  transfers //•(IM'/u/«'«<  ;  it  is  enough  that  they  were 
mode  umler  some  of  the  above  circumstances;  for  it  is  the  mere  recurrence 
of  the  similar  transactions  whicli  by  the  strnnge  coincidence  roises  the  iin- 
jirolmbility  of  go<xl  faith  {ante,  §  302);  to  require  a  showing  of  fraud  in  each 
of  tiie  evidential  instances  is  both  unnecessary  in  principle  and  impracticable 
in  application.^ 

§  3:!4.  State  of  th«  Law  in  tlia  VarloiM  Juriadlotioiu.  The  precedents  in 
the  various  jurisdictions  illustrate  the  development  of  the  foregoing  principles 
with  more  or  less  consistency.' 


»  Ni'lniH  M.  StciniT,  Alo.  ;  Pii'iltnnnt  Bunk  v, 
Hiitclicr,  Vii.  ;  I'tir  rxniii|ilcs  uf  exilUHJoii,  we 
Hanlv  e.  Miioiv,  In.  ;  KhiKK  ».  Willinston,  M". 

•  Lymli'  V.  .\l(Orcj{or,  .Muhs.  Kor  a  dis- 
criiiiiii  iliiiii  nil  this  pniiit,  arv  {  3.13. 

•  A'. ;/.  M  i»«ii'liuwtt». 

•  III  Moiiit-  o|iiiiinii9  the  liin)^iii(;e  intinia^M 
■ucli  a  ri'i|uiiiMiii'iit,  e.  g.  Wliitticr  k.  Viinit'y, 
N.  H.  ;  liiit  it  is  iiiiLilly  not  calle.l  for  ;  see,  in 
partii-uliir,  Holtnniley  v.  V.  S.,  U.  .S.  ;  M'KUee 
V.  Siitton,  S.  C. 

^Aln.!  1843,  Cammingi  p.  MiCnllongli, 
6  AU.  3-.'4,  3:)2  (another  ('•.  .cl,  ttto  ihiVH  liefore, 
while  insolvent,  to  thewnne  [lorson,  mluiitteil  to 
show  a  silieiiie  to  ilefrauil)  ;  IS.VJ,  l)ent  e.  I'ort- 
«oo<l,  21  ill.  M9  (a  iU*il  for  I.iiiil  on  the  snine 
day  to  the  same  [person,  admitted  to  show  the 
intent  of  a  ilenl  of  slaves) ;  18.53,  Ueniiiiig  i; 
NeUon,  ''3  iil.  801,  804  (another  deeil  on  the 
same  day,  ndmitted)  ;  18'.i7,  N.lins  i".  .Steimr, 
113  ill.  562,  22  So.  43.5  (ailniittinjj  "  other  trans, 
actions  whirh  are  framiulcnt  and  whi(di  are  in 
|ioint  of  time  contemnoraneons  or  nearly  so"); 
1S98,  Davidson  v.  Kahn,  119  id.  3tl4,"24  .So. 
583  (other  transfeni  abont  the  siinie  time  to  other 
liersons,  admitted)  ;  Ja. :  liiSS,  llurily  v.  Moore, 
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82  la.  di,  70,  17  N.  W.  200  (oonve>-ancM  to  the 
same  [N'r^oii  anil  others,  nearly  two  years  lie- 
fore,  exi'liided  as  evim  iiiK  iio  eonminn  iniriiose); 
1»02,  Kelliher  v.  .Suttmi,  115  id.  032,  8!t  N.  W. 
2tf  (fraildiileiit  inoitj(age  ;  "  other  acts  of  a  simi- 
lar eharaeter,  ahoiit  tlie  same  time,"  admitted 
to  show  aeonneoted  selieme  ;  If.  .-  1851,  l.ock- 
hart  r.  Harrell,  6  La.  An.  5.30,  63i  (other  traiis- 
ai'tiniis  lirtween  the  same  jiarties,  admitted) ; 
.I/'..-  1830,  Flags  »•  Willinfjton,  6  Oreenl.  389 
(similar  sale  to  another  (lerson  five  years  Iwfore, 
not  ailmitteil  to  show  present  di.shonest  motives) ; 
1834,  Itlake  r.  Ilowani,  11  Kairf.  202  (Mmihir 
Side  to  another  person  cijjlit  months  I.  fn;", 
exiliided  ;  semhie  not  adinissihio  at  all,  even 
thon((h  known  to  the  (uesiMit  gmntee  ;  weak 
o|iinioii);  1835,  Howe  v.  Heed,  12  id.  516  (in 
elfei-t  overrnlinK  the  |itei-edinK ;  admitting 
fraiidiileiit  conveyances  to  other  persons  about 
the  s:ime  time,  to  show  the  grantor's  intent ; 
the  present  grantee's  knowledge  of  that  intent 
lieing  a  sep.nnite  fact,  to  hs jirovcd  hy  separate 
evidence);  .l/liM. ;  1831,  Foster  e.' Hall.  12 
Pick.  99  (conveyance  alleged  to  !w  in  fraud  nf 
creditors  ;  other  fraudulent  conveyances  to  the 
demaudaut,  at  the  wnie  time  and  previously, 
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?'"'""''  >8M.  I-;n«r.  F^n.kin,  9  C.„l,.  Ml 
|.n.  r  -.,1...,  „..|u.l«r  U,-.u«.  ,m  .iii«i,„„  ,,f 
lm»...l.nt  tm.....r  ,„  i„v,.lv„|. ;  I8i.-.   C«k 

th.  p,.r,,«H,  „r  J...f«„  or  tb«    |„rii..,   i„      ,„ 
«  «,c„,.,.,..,...|  w„h  it  u  to  ,,„.k«  it  .,,,„"„ 

(olliPr  fraiululHit  c»nveyai...«tooth*r7».r<„,i,, 

L^iit  iiitHit ;  «uUe,.uei.t  one.  «■»,*/,  „olud«l 
on  an  «mn.oi,,  «p,,fi«lion  of  tlie  |.ri„cii  e  tiTat 
..l.m«.,on.  .f,er  title  dive..e.l  .iJ  „„t  hi,  ) 
l«i «,  l.yn.l,.  r.  McOr-Kor,  13M.  K-^.  174  (,i,„i  „ 
TuU  ,  ...W.,„,ut  f,u„J„le„t  co„v,.v«„c.«.  .  " 
mut..l  to  .how  .  fi,udul«,t  ,,ur,K;«.);  uV? 
\\  „.h..ti.r  r  Cl'urter.  97  41.,,.  143(s  ,  ,ilar  to 

i?!.,i  ".."■. "i^..."-:""" »'  wii,i«,r': 


r.  .l"hM»on.  n.)  1,1.  441,  4M  (in.li.tmfnt  for 
.•.....•r»l,„K  ,h.,  ,,„,,„„,  .,f  ,  U.h to,  »  ,1  i,  ,.„,' 
to  ,.rj.v,„t  .t,  l»..,.K  |.k..„  hy  ,,r,x.e«  ;  •'!>"."" 
of  other  «1„  ,,„1  .li,,«,.i,i.f„l  of  hi.  .,.,,..  V  ! 
1  ■•  .l..U„r  to  .Iflr I  hi.  ,.,r.litor.,  J,  .mltA 

..f  »  •{■  I"'-  .«l.'.nH  of  .r,u.l."  hH.l  ...Inli'l, t 

(like  tiie  „«,,..«,),  „„,  ja,i;:,i'r;T;;l.l? 


th..  grantor.  w.re.  „„,„,,,  ^.j,,,  i„„.,  ."^.t  ^ 
frauJ  h..rof  ri«ht»  «t  hi.  .l.Tea«.  j  .i,„ii„r  tra  »- 
fen,  of  ,«r».nalty  to  relative.  ....IfrS 
..  mit^..l  to  .how  a  Kenoral  plan  to  dcfi"t  the 

mL.  Vi.  '  •  '*.*  •  ^-  ""»  ('•'■'"iJiihi.t  niortl 
giiffPi  oth.r  coailnct,  .uch  a»  rdea*-,  of  oth 'r 

04  «.  w.  103  (thut  notes  hud  Wn  iin|.iot)..Hv 
turned  over  by  ...  i..«,lve„l  abont  the  .  '„  e'?i„^i 
to  other  creditor*,  to  ,how  a  f,-a«,|„lent  pla  to 
evade  ore.l,,„nj.  adn,itte,l);  J/..„. ..  mr^TuTr 
t.  Adaius,  73  Mi»s.  332,  18  So.  3«7,  «.',4  (Jonvev- 
.nce,  of  U„  ,,  i^eweej.  the  »«,ne  (^rtie,  ^o  ,  , 
State,,  to»how  fraud  a«nin,t  creditors  in  t Ls 
conveyance;  exclu.  e.1  „n  the  facts);  X.  J  " 
18-iO  Uvell  „.  BriRK,,  2  N.  H.  223  ("it  U 
«Ul.luhe,l  practice  to  admit  evidence  concern 
ii.g  .htferent  wiles  of  a  dehtor'a  ct.ite.  made  "t 
or  about  the  mime  time,  to  show  a  fra  I  le,"t 

83'1   Whirr  ''"'r  ""  '"J""-  ''"  -r^ntoi^" 
If   t      \       "  '■  V'''"">''  '"  '•'•  291.  294  (writ 
ot  ,.n  ,y  hvan  attaching  creditor  to  recover  Ian 
tmnsferml   in  alleged  fraud   of  creilitor,  •  t  i 
f..ct  .,dmitt«i  of  other  tran^fer^  of  1^1";  the 
.l-htor  to  the  defendant  ahont  the  aame  time 
and  «l,ile   insolvent ;  the  other  tran^^  S 
I'c  shown   fraudu:  nt) ;    18.W     Ancier  »    TX 
26  iJ.  109  (affirming  theISi„^)?'l8M;  StaJi 


»   fraud   of  .reilitor, ;  other  contenni,™ n™u^ 
an,fer,  ,.|n,itte.l  to.l.o*  intent);  .V  '  'TS 
IMi.iesly  r.  Ho«iie,  2  June.  L.  391  (fr.i ilule.VJ 
tr«n,ler  „f  ,  .lave  ;  tli,  fa^t  of  a  .ile  by  ,he 
Jc  .tor.  MX  mo..,h,  Wfore.  „f  |,„.|  w"ch  I  M 
not  own,  «.je,.,e,|.  ,.,o„lly  unconnected);  1898 
•Mate  V.  .letfrie.,  117  N.  C.   727.  23  .S    F     IM 
(tmn.ferof  a  bicycle  in  fraud  of  cV«iito„  ;  plj,*2 
"f  «  "HKon,  covere.1  by  the  un.«  mortJar  to 
another  ,*nH>,.  live  month,  later,  held  to«  ..^  " 
ii.  t.jne);  /'„..  le.M,  Zerbe  v.  M  Iler.ia  ;•»  488 
495  (ejectment,  th.  title  depending  Vn  ^Jh*.: 
.  co.,ve»nce  by  a  father  to'bi.  «,?  „i  .7^.," 
of  crclitoni ;    other  .leed.  and  confe«.ioi ,  of 
Ju.lgnKnt  by  the  father  about  the  Kami    i.ne 
mnutte.!  to  .how  intent);  lg«»,  HeatXT   iCe* 
Wfo'.i'    '|'»'.,'2S   (""Other  de„l,  „ Xfi;.;Z: 
before,  admittcil);  H.  C.  ■  1831.  M'Flwee  e   «„. 
ton.  2  Bail.   128.   130  (trive   ;  gift" aTo^n.^'tt 
•uiinc  time  to  each  of  hi,  other  childt^n   .  ,  „ 
"•ven  in  number,  admitte,!);    1831.   I^mrv  ?. 
I  n.«.n,  ,h.  321.  328  (tre,,«,,  to  try  tU  e  \,^' 
V'V"rlr  ''"'of '«1''  "Ix-ut  th^M  „    time 
ajlnntted),  17.  a-.  ..1840  Story,  J.,  in  Botlomley  r! 

'•■«t',K  ""■''  ".*  .W'*'-""-'  the  question  «; 
whether  a  particular  voluntary  convev"n« 
wa,  made  in  fraud  of  cw-ditons"  an.  ioSu 
«;nut  "like  [i.e.  voluntary]  couvevanc*.  „ 
o  lier  person,  who  are  mere  volunteer"  made 
«l«.ut  the  «n.e  time">;  1893,  Kellogg  "c"., 

183   (fraudulent   mortgage;  other  trantL  l'; 
islr    P-  1""  "•«»»!"•  tinie,    admittcl);    fa: 

o^i'l^h  *  '  of'".  ™ud»  of  like  character  at 
or  n.^,rth..«„,,e  tin...,"  admissible);  irk..-  1894 
Kaufer  v.  Walsh,  88  Wi..  83,  ti8,  59  N  W  4b6 
(purchase  m  fraud  of  cre,lit<,rs  ;  other  .".n"° 
t  on,  of  the  «,rt  by  the  buyer  with  other  per"™; 
than  th.s  debtor,  exclude.1).  ' 

/  ■..'^^'•,.i*'"'*y  "■  Kingsland,  10  Ala  361 
(with  oii«l,fi..ation,) ;  1831,  Smith  u  HenVv 
?.^''i.'.'8'  123  i  1833.  H.  ,-.  1  Hill  8.  "  o7'. 
183,,  l.eiiihar.1  v.  Keenbaitz,  6  Watts  94.     Thi^ 

i'^ai  '"b  °^"  '"•!:■:""'/'"■•»'  (/«"'.  S  251.^). 

183  ,  Smith  .-.  Henry,  2  Bail.  118,  123. 

18«4,  (.ray  t:  St.  John,  35  111.  222  ("the 
manner  in  w-hich  he  had  recently  obtained  good, 
from  hii  creditors,"  admitted)  """"»  goou. 
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§  336.  Pam* :  Other  PilnolplM,  diaorimiaatad.  The  doctrine  about  Admis- 
sious,  when  made  by  a  predecessor  in  title,  as  to  the  nature  of  his  owner- 
ship or  possession,  has  the  effect,  in  an  action  against  a  transferee  claiming 
bona  fide  acqui«ition  of  property  from  a  debtor,  of  excluding  the  admittions 
of  the  debtor  made  lubsequent  to  the  transfer.  This  rule  was  in  some  early 
cases  thought  to  exclude  evidence  of  subsequent  transfers  as  bearing  on  the 
debtor's  intent.'  But  it  is  clear  that  these  are  not  used  in  any  sense  as 
admissions  of  uis  intent,  either  then  or  at  the  time  charged ;  they  are  used 
simply  as  circumstances  negativing  his  former  innocent  intent  at  the  time 
charged,  and  are  not  justly  obnoxious  to  the  above  doctrine.*  The  various 
uses  of  a  debtor's  declarations,  both  as  verbal  acts  and  as  admissions,  in  con- 
nection with  fraudulent  transfers,  are  dealt  with  elsewhere  (post,  §§  1082- 
1086,  1727-1729,  1779-1780). 

§  337.  Frandulant  Parobaae  with  Intent  not  to  Pay.  The  invalidity  of 
a  purchase  made  with  intent  not  to  pay  rests  on  the  falsity  of  the  implied 
representation  of  an  intent  to  pay;  the  transaction  is  so  treated  by  the 
Courts,  and  the  ruling's  are  accordingly  collected  under  that  head  {ante, 
§  321). 

§  338.  Other  Frandnlent  Transfers.  The  principles  of  Knowledge  and 
Intent  (ante,  §§  801-304)  may  occasionally  be  applied  to  other  kinds  of 
transfers  in  which  frauduleut  intent  is  material.' 

7.   Sundry  Franda;   and  Fraud  in  OeneraL 

§  340.  Falae  Claim  of  a  Cause  of  Action ;  Fraudulent  Inenranoa.  The  bear- 
ing of  former  false  claims  of  a  similar  sort  may  often  be  weighty.  The  exact 
principle  of  evidence  applicable  is  perhaps  not  beyond  doubt.  The  case  is  not 
the  same  as  that  of  Extortion  (jmat,  §  352),  because  there  the  intent  to  be 
proved  is  not  merely  the  intent  to  make  a  false  claim,  but  to  obtain  money 
by  making  a  false  claim.  Here  the  evidence  seems  to  be  sometimes  in  the 
nature  of  conduct  exhibiting  Guilty  Consciousness  {ante,  §  280),  or  of  an 
Admission  {post,  §  1060)  or  of  the  Self  Contradiction  of  a  witness  {post. 


^  III  Foster  v.  Hall  nnd  Taylor  p.  Robinson, 
Maw.,  ante,  {  334,  believine  the  Admiuiiia  doc- 
trine, OR  laid  down  in  Bridge  e.  Rjuleaton,  14 
Maa8.  249,  to  b«  appliuable  ;  traces  of  the  same 
notion  are  also  seen  in  the  early  Maine  ciises. 

*  As  illastnited  in  Lynde  v.  McGregor, 
Maai.,  anUi,  $334. 

^  1820,  Sunies  v.  Skinner,  16  Mass.  348,  358 
(conveyance  alleged  to  have  been  obtained  by 
undue  inflnence  ;  a  series  of  former  similar  trans- 
actions between  the  same  parties,  rejected  for 
showing  a  plan  or  bad  character  ;  but  admitted 
for  showing  the  grantor's  susceptibility  to  the 
grantee's  inHuence)  ;  1882,  Porter  t>.  Tliroop,  47 
Mich.  313,  320,  11  N.  W.  174  (thatO;  1','s  will 
was  made  by  undue  inHuence  of  A.  P.,  not  ad- 
Iniasible  to  show  the  same  for  the  wiUof  G.  P.'s 
mother,  to  whom  O.  P.  had  bequc.ithcd  his 
prejierty  ;  on  thia  and  Uae  pretHxliug  case,  com- 
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pare  the  citations  under  {  1738,  poU) ;  1818, 
Farrington  v.  Sinclair,  16  Johns.  428  (to  show  a 
prior  levy  of  execution  to  be  collusire  and  fraud- 
ulent, the  officer  having  given  the  debtor  per- 
miaaion  to  use  the  article,  the  fact  was  received 
that  similar  permission  was  given  for  other  arti- 
cles levied  on  at  the  same  time) ;  1820,  I«vell  v. 
Briggs,  S  N.  H.  218,  223  (Iraudulent  purchase 
by  an  administrator  fn>m  the  heirs ;  the  facts 
about  other  purchases  from  the  other  heini,  ad- 
mitted to  show  improper  dealing,  since  "the 
whole  intestate  estate  was  probably  miiiingcd 
with  similar  views");  1859,  Castle  ».  Kullaid, 
23  How.  172  (fraudulent  sale  by  an  agent  to  nn 
insolvent ;  other  fraudulent  sales  to  him  Wfure 
and  after  time  in  question,  admitted  to  hIiow 
intent ;  also  other  false  reprcsentatiuns  by  tlia 
defendant  to  other  persons,  alwiit  the  same  time, 
as  to  the  solrency  of  the  buyer). 
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Llil'  l\  T  '"^"f  "'"""  *"  •"'"'^y  admiMions  of  the  falsity  of 

the  present  claim.  The  truth  seems  to  be  that  the  recurrence  of  false  c  Jms 
of  a  8,m.kr  sort  tend,  to  negative  good  faith  in  the  present  claim,  anSZI 
to  show  an  intent  to  make  a  false  claim ;  and  it  is  this  intent  which  is  itseU 
an  Admwsion  of  the  party  inconsistent  with  the  claim  on  the  pleadings:  if 
the  Intent  were  declared  in  express  words,  this  would  be  clear.  In  short 
the  former  acta  are  not  in  themselves  admissions,  but  are  evidence  of  a  kck 
of  good  faith  which  is  equivalent  to  an  admission. 

(a^  «  SsoTA''  '"^''  1  ^  applied,  that  of  Intent  and  that  of  System 
(ante,  §§  302, 304),  it  seems  clear  that  the  former  suffices ;  the  issue  concerns 
the  intent  accon.pany.ng  the  claim,  and  the  purpose  is  to  negative  good  faith : 
the  0  her  incorrect  claims  must  be  so  similar  as  not  to  te  consistent  with 
casual  error;  but  they  need  not  be  so  connected  as  to  indicate  a  system « 
T  *^  r^-  "^5^  '^■°*'  ('"-^  *«^  M.M»r«.  .to.).  The  principles  of 
Intent  and  of  System  (ante,  §§  302-304)  are  illustrated  in  many  other  situa- 
tions m  which  a  fraudulent  intent  is  in  issue,  and  otlier  simUar  acts  may  be 
received  to  evidence  it. -for  example,  in  the  importation  of  goods  with 
mtent  to  defraud  the  Government,  by  undervaluation  or  otherwise'  in  the 


*  Besides  the  following  cases,  nferance  may 
be  made  to  the  cases  under  Extortion  IpoJ, 
I  352)  and  to  some  of  those  under  False  Pre- 
tences (mUe,  {  321),  esiwcially  Eaircrty  p.  State, 
Ti-nn  :  1805.  Hood  i,.  K.  Vo.,  V6  la.  331,  64 
K.  W.  -Ml  (the  plaintirs  claim  for  an  injured 
eye  «ns  alleged  to  be  fraudulent ;  fraud  in  niak- 
iii^'iiilaiiu  upon  an  insurance  comiiany  for  other 
ugunes  was  excluded);  1831,  Bradford  v.  Ins. 
Lo.,  11  Pick.  161  (to  prove  that  duniaeed  Man- 
kets  received  were  not  damaged  by  seu-water  in 
transit,  but  by  wetting  in  the  consignors  factory 
to  increase  the  weight  fraudulently,  the  fact  was 
offered  of  the  receipt  of  many  similar  goods,  by 
other  consignees  in  the  same  year  from  the  same 
consignor  but  in   different  vessels,  the  damage 
being  similar  and  of  a  kind  indicating  a  wetting 
at  the  factory ;  admitted  as  indicating  merely 
that  the  damage  probably  did  not  arise  from  sea- 
water,  but  not  as  showing  a  general  plan  of  the 
consignor  to  exiiort  wetted    blankets);    1893, 
Miller  V.  Curtis,  158  Mass.  127,  131.  32  N    E 
1039  (charge  of    indeient  assault;    other  iul 
aUnces,  many  yeara  before,  of  the  plaintiff  mak- 
ing similar  faUe  charges  against  other  men,  held 
competent,  if  they  showed  "a  pur|K>se  to  obtain 
money     in  that  way ;  but  here  held  not  open 
to  that  construction);  1890,  Smith  ».  Nafl  lien. 
S-Ky    123  N.  Y.  85.  25  N.  E.  197  (applications 
to  tbirty-six  ilifferent  insurance  companies,  and 
other  acts,  admitted  to  show  a  general  schema 
to  defraud  by  insuring  and  committing  suicide); 
1897,  Young  V.  Doherty,  183  P*.  142,  S8  Atl. 
687  (action  on  a  note,  said  by  defendaiit  to  be 
forged  ;  evidence  of  the  plaintiffs  habit  "of  en- 
deavonng  to  enforce  unjust  claims,"  excluded) : 
1902,   Jack   V.   Mutual    R.    F.    Life  Assn,  81 
C.  C.  A.  36,  lis  Fed.  49  (fraudulent  insurance  j 
conduct  showing  a  fraudulent  sclieine  of  insur 
•Bce.  admitted);  1883,  Lewis  v.  Barker,  63  Vt 
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23  (the  plaintiff  claimed  that  the  defendant  had 
caasei  his  goods  to  be  lai^jely  over-insure.!  and 
then  burne.1  them  ;  attempts  to  defraud  the 
insurance  companies  by  making  claims  for  goods 
not  destroyed  were  admitted,  though  made  after 
the  fire  ;  "the  attempt  to  defraud  the  comiMnv 
into  jaymg  him  for  the  oil,  and  the  owuen.  of 
the  oil  into  not  collecting  it  of  him,  was  so  con- 
nected with  the  main  transaction  as  to  make 
any  part  of  the  attempt  admissible  whether 
made  before  or  after  the  fire ;  it  was  evidence 
relative  to  the  scheme,  etc."). 

Comi«re  the  citations  poH,  SJ  956-964  (im- 
peaching a  witness  by  showing  corruption) 

»  1840,    Bottoml^.  V.    U.*8.,    1   Stor^  135 
(importation  of  goods  under  fraudulently  false 
invoices  J  the  goods  in  question  were  seized  in 
May,    1838;    and    evidence    was    received    of 
twenty-three  false  entries  between  Aug.  6,  1837. 
and  Mareh  16,  1838,  the  goods  being  "broad- 
cloths of  a  similar  character  and  description  " 
to  those  seixe.1,   and  8hip|>ed  from   the  sama 
port  and  jwrsons.  and  that  after  the  seizure, 
but  before  news  could  have  reached  England 
four  other  imjwrtationa  of  "  bi-oadcloths  of  the 
same  character,  cost,  and  value"  as  those  seized, 
sliipiwd  from  the  same  port  and  persons,  and 
contained  m  cases  marked  like  those  seized  and 
m  numerical  sequence,  arrived  and  were  stored 
and  were  aftorwanis  entered  at  a  much  hi^rher 
valuation  than  those  seized  and  under  a  con- 
signors  oath  taken  not  at  the  time  of  shipment 
but  long  after  the  seizure  in  question  ;  quoted 
ante,  i  302):  1842,  Wood  v.  V.S.,  16  Pet   342 
346,    366,   360   (fraudulent    undervaluation    of 
imported  goods ;    the   defendant   ha>l    entereil 
twenty-nine  importations,   of  which    the   four 
charge<l  were  a  part,  during  the  yeara  1839-40 
of  which  fifteen  were  liefore  and  ten  after  the 
four  chiuged ;  aU  of  these  invoices  wer«  over- 
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faMfieation  of  doeummtt  or  books,  with  intent  to  conceal  or  miause;*  in 
the  substitution  of  faUe  artieUa  or  nuatures,  with  the  intent  of  cheating ;  • 
and  in  sundry  modes  of  chicanery  not  coming  under  any  general  class.* 

§  342.  P«r]ar7.  On  the  analogy  of  the  principles  for  False  Representa- 
tions (ante,  §  319),  a  prior  misstatement  in  the  nature  of  perjury  may  have 
value  as  negativing  mistake  or  bona  fides  on  the  occasion  charged.* 

§  343.  BxllMnr.  On  a  charge  of  bribery,  any  of  the  three  general  prin- 
ciples (ajUe,  §§  301-304)  —  Knowledge,  Intent,  and  Design  —  may  come  into 
play.  To  show  Knowledge  of  the  nature  of  the  transaction,  a  former  trans- 
action of  the  sort  may  serve,  as  indicating  an  understanding  of  the  particular 
transaction.'    To  show  Intent,  another  transaction  of  the  sort  may  serve  to 

ralued,  ■nd  >U  UMrted  an  nzportcT'*  duconot 
which  WM  not  giren  ;  these  were  admitted  ou 
the  name  principle  ai  in  Bottomley  v.  V.  8., 
Btonr,  J.,  delirerinf!  the  opinion,  and  admitting 
"  other  acts  and  doings  of  the  party  of  a  kindred 
character,  in  order  to  illostrate  or  establish  his 
intent  or  motive  in  the  particular  act "). 

»  1833,  Thompson  ».  Moaely,  6  C.  *  P.  601, 
Lyndhumt,  L.  C.  B.  (alteration  of  a  tail;  the 
iact  excluded  of  alterations  in  ten  other  unspeci- 
fied bills ;  "  it  is  trying  other  issues,  which  the 
opposite  party  are  not  prepared  to  meet ";  here 
the  System  rule  was  applicable);  1857,  Oarrlner 
V.  WiMT,  8  Gray  189  (party's  book  of  acconnU 
olfered  to  show  a  debt ;  to  impeach  its  correct- 
ness, the  fact  that  some  yean  before  this  the 
plaintiff  had  kept  two  books  of  original  entries 
so  as  to  falsify  his  accounts,  was  excluded, 
because  the  farmer  transactions  were  "remote 
and  different "). 

Compare  the  precedents  nnder  Embexzlement 
laiUe,  i  831)  .ml  Forxory  {(wte,  |  318),  crimes 
often  committed  by  altention  of  books  or  docu- 
ments. 

*  1900,  SUte  n.  Jamison,  110  la.  8S7,  81 
N.  W.  694  (using  false  weights;  falsity  of 
weights  "at  other  times,"  admitted  to  show 
knowledge);  188S,  Dibble  e.  Nash,  47  Mich. 
680,  11  N.  W.  399  (fraudulent  substitution  of 
other  land;  the  defendant's  offer  to  sell  the 


Continental  Ins.  Co.  v.  Ins.  Co.,  2  C.  C.  A.  686, 
61  Fed.  884  (action  to  recover  ninsurancs- 
moneys  paid  out  by  the  plaintiff  to  third  per- 
sons, a  common  agent  of  plaintiff  and  defendant 
having  apportionol  the  reinsurance  not  accord- 
ing to  good  judgment  or  chance,  as  authorised, 
oat  throngh  a  fraudulent  scheme  in  general  to 
relieve  the  defendant  from  loaa  and  throw  it 
npon  othen ;  evidence  of  similar  shiftings  of 
loss  by  the  agent  npon  other  companies,  ad- 
mitted to  show  this  scheme);  1901,  Pecker  v. 
U.  S.,  4«  C.  C.  A.  86,  106  Fed.  906  (using  the 
mails  to  defraud  by  investment-circulare;  other 
solicitations  of  a  similar  sort,  admitted). 

^  1903,  Stone  t>.  Sute,  —  Oa.  — ,  46  8.  E. 
630  (subornation  of  peijury  ;  other  preparatory 
efforts  to  coach  the  false  witnesses,  admitted) ; 
1866,  SUU  V.  Raymond,  20  la.  682, 688  (another 
peijuiy  "relating  to  the  same  oath  and  subject- 
matter,"  allowed  to  evidence  intent) ;  1898, 
People  r.  Van  Tassel,  166  N.  V.  661,  61  N.  E. 
274  (subornation  of  perjury  ;  attempts  to  suborn 
for  the  same  trial  other  persons  not  called  as 
witnesses,  admitted);  1902,  People  v.  Doody, 
172  id.  166,  64  N.  E.  807  (peijury  in  falsely 
testifying  that  he  did  not  remember  certain 
criminal  acts ;  his  prior  testimony  asserting  snd 
admitting  those  acts,  here  received  to  show 
that  he  did  know  and  remember  them) ;  1840, 


,  ,     ,  ,.  ,  ^-  8.  V.  Wood,  14  Pet.  480,  432,  487,  443  (per- 

onginal  land  to  a  third  penon,  admitted  to    jury  by  falsely  valuing  imported  goods ;  thirtv- 
neiniive  mistitket-    1M7     B«iH  -    l^H„-    ««     five  lettere  indicating  a  general  design  of  the 


negative  mistake) ;  1887,  'R«id  v.  Ladne,  66 
Hioh.  22,  25,  82  N.  W.  916  (two  or  three  false 
weighings  in  1885,  in  a  general  course  of  deal- 
ing, held  not  sufficient  to  establish  fraudulent 
weighing  in  1877);  1876,  Bainbridge  e.  State, 
30  Ob.  St.  264,  274  (knowingly  delivering 
akimmed  milk  to  a  factory  for  cheese,  with 
intent  to  defraud;  repeated  deliveries  to  the 
same  factory  about  the  same  time,  admitted); 
1832,  7  msend  r.  Graves,  8  Paige  Ch.  46S 
(fraudulent  drawing  of  a  lottery ;  the  defend- 
ant's fraudulent  alteration  of  his  account-book 
in  a  lodge  a  ywr  before,  excluded). 

Compare  the  precedents  under  False  Pre- 
tences (ante,  {321). 

•  Can.  Crim.  Code  1892,  |  693  (advertieing 
connterfeit  money ;  any  letter  etc.  concerning 
"any  similar  scheme  or  device  to  defraud  the 

Jiublio  "  Is  prima  fad*  evidence  of  the  "  fraudu- 
eut  character  of  snoh  schsoM  or  devic*  ");  1892, 
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sort,  covering  more  than  three  years,  admitted 
as  showing  a  false  swearing  with  intent  to 
defraud).  Compare  the  cases  cited  poil,  $  963 
(im|ieacbment  of  a  witness  by  other  perjuries  or 
admissions  of  peijury). 

»  1838,  Webb  i>.  Smith,  4  Bing.  N.  C.  878, 
879  (bribery ;  the  defendant  stood  in  the  front 
room  of  the  house  receiving  voters,  and  gave  a 
card  to  many  ;  those  receiving  cards  went  to  an 
adjoining  room  and  received  fmm  another  per- 
son f  10  for  each  card  ;  to  show  the  defendant's 
knowledge  of  this  handling  of  the  money,  the 
fsct  was  received  of  his  giving  cards  to  other 
voters  than  the  three  charged,  and  of  their  re- 
ceiving the  money;  Rnsanqnet,  J.  :  "'To  show 
that  he  knew  snoh  ranis  would  produce  money, 
it  was  very  important  to  jirove  that  on  the  same 
day  and  in  the  same  place  he  was  oognixant  of 
what  passed  in  the  iunsi  room  "). 
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z^^^Z  j:;  t:^K!i  ""^'  • '"»"  "-^  -"^ 

reducible  to  son.e  definrte  S^tchT  "^1^""*  T  ^f  ^'^^  "" 
anfe).  Perhaps  they  are  usuallf  bLndeS  8«  thTt'  ^^^  '°'-'°> 
innocent  parts  of  a  fraudulent  scheme  nZf  '^^  .  v  T""^  aPParently 
lent  significance  of  the  wholf  cin  apZ?  1^7"^  "l"^  ''''  '™"^"- 
cross^xamination.  nothing  can^  dS  for^hat  ,T^  ^"*'?"  ^'-^^  °° 
eral  principle  applicable  t'o  all  ^t:^::t^:,Xl:^':^''''''  "^^-'^  ^'^^  ««- 

8.   LMToany  and  Xldupplng. 

P.«  i?!'/  I*^P'"  "•  H"'l«y.  J26  C.l.  351.  88 

tion  ;  Mniilm  nohcitetions  to  another  candidato 
fortheMmeolfice.boutthe  «n.e  tiu,e.«clud^ 

•  ruling  that  wrong,  the  law  «,d  protecbT. 

•  hriS, ?;,»!. ^  (common  councilman  ,  liciting 
r.^  „ -£.  \^X  P^"«  °'  '°  ordinance ;  solici- 
tation  about  the  aame  time  of  a  bribe  for  ano  her 
pending  ordinance,  admitted)  j  1898,  State  » 
burnam.  78  Minn.  150,  7P  N.  W.  1127  f,Ie' 
manding  a  bribe  by  a  city  councillor;  aim  ar 

about  the  «,me  subject,  admissible);  1903 
State  V.  Fitchette,  —  id.  —  93  N  W  B27 
(takiiiK  money  for  appointment  to  offlie ;  'simi- 
lar  transaction  six  month,  before,  excluded  • 
^rttZJTi  "."'"-••"■P-l"".  •nd  i»  ofSe 
5^«.  St.lL  P"  1°  ""*'•  '?;'"<"'ity  for  mscals) , 
1903.  State  v.  Ames,  -  id.  _,  96  N.  W.  830 

ie^7 1-^^.11!,"'  *"  ''^^f^dM.fs  .Rent  by  other 
persons,  admitted  on  the  facts ;  State  e.  Fitch- 
ette  distinguished). 

8  w'?f/J{,"''  '•  ^""•'™''  "«  Mo.  293.  88 

w?:;r.«.'u^riWMict5t 

for  offering  a  bribe  in  1888  to  a  memW  of  ?he 
Common  Council  of  the  City  of  New  York,  to 
influence  his  consent  to  a  fhinchise  for  a  surfac" 

A-lwif*  u  *""  t';!r°^"8"l"k  of  the  State 
Aaaembly  to  altar  a  bill  ao  aa  to  aUow  the  con. 


atruction  of  the  same  railway  was  rejected-  tl.« 
fTr2^  ^""^^t  ""^  PrecienSX^t'cJS! 
iit^'.^^'PJ  ^'  '"**''""»•  •'••i  there  Un~h. 
of  the  kind  that  breeds  defiance  of  the  fa;  a„d 
eiicoumjes  criminals  in  gambliuK  on  the  I.nif 

If  956-964  (impeachuig  a  witne»,  by  shoCg 

So^M^^is^n^r"-  f^iP"'  "3  Ala.  662,  23 
7„    ' »  •     ,'  *^'i'«y  »■  Register.  4  Minn.  391   40S 

m.i       :•,  .  <    No  case  of  this  sort  could  hi 

dT„t':i,l^t-TH::t"r;^-f7ettS^^^^^ 

ti^UhlV2.'4K.tor'-^-^-*^-^'" 

llJfl  ■  ?5S?  V? ""t^rg.  66  Minn.  473.  67  N.  W.' 
49  L  14R  .  ,'i"o?  •i.K'ynoUs,  19  Mont  664. 
Nel^27r7ir^.  SSS""""  '•  *'"'^°"*"''  " 
SB  P."«i  Woodwanl,  J.,  i„  Stauffer  ..  Yonng. 
89  Pa.  465.  460,  suggesta  that  the  ordinary  do? 
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own,  by  showing  former  acts  which  must  naturally  tove  led  to  a  warning.' 
(2)  The  Intent  principle  (ante,  §  302)  is  the  one  of  most  frequent  applica- 
tion ;  for  the  recurrence  of  similar  takings  may  serve  to  negative  mistake, 
inadvertence,  or  good  faith  at  the  time  charged,  because  this  recurrence  can- 
not be  accounted  for  by  the  ordinary  chances  of  innocent  taking.*  In  this 
view  the  other  instances  ofTered  may  be  subsequent  as  well  as  prior  to  the 
time  charged.*  They  must  occur  under  circumstances  more  or  less  similar, 
that  is,  so  similar  that  the  chance  of  innocent  recurrence  in  the  same  way  ia 
lessened.*  It  is  in  such  a  case  assumed  that  the  act  of  taking  is  otherwise 
proved,  and  that  the  Intent  is  alone  aimed  at  by  such  evidence.  The  theory 
of  Anonymous  Intent  (ante,  §  303)  is  also  occasionally  applicable ;  for  mis- 
take may  be  negatived  by  other  instances  of  the  same  sort,  even  though  the 
other  instances  cannot  be  connected  with  the  defendant*  (3)  The  System 
principle  (ante,  §  304)  is  applicable  where  the  act  of  taking  is  to  be  proved, 
and  a  general  system  leading  up  to  the  act  is  offered  as  the  basis  of  infer- 
ence; ' .  iz  the  other  acts  should  be  so'  connected  by  common  features  as  to 
indicate  :i  sneral  plan.  Such  requisites  are  seldom  fulfilled ;  and  in  most  of 
the  rulings  the  prior  similar  acts  are  excluded  because  their  sole  purpose  is 
to  show  the  doing  of  the  act,  and  yet  they  do  not  fulfil  the  requirements  of 
the  System  principle.'  So  far,  however,  as  the  object  is  merely  to  negative 
the  innocent  intent  accompanying  a  proved  act,  the  question  should  be  gov- 
erned by  the  Intent  principle. 

§  347.  Same  :  State  of  the  Law  in  tbe  Variooa  JoxlsdloUoiu.  The  prece- 
dents in  the  various  jurisdictions  illustrate  the  development  of  the  foregoing 
principles  with  more  or  less  consistency.' 


It 


^  R.  V.  Bleasdale,  F.ng. 

*  Compare  tUi!  quotatioiu  ante,  f  S02. 

*  R.  r.  May,  Eng. 

*  K.  V.  EIlM,  Giig.,  Dove  v.  State,  Ark., 
Peo(iIe  V.  CiinninKham,  People  v.  Robles,  People 
V.  Lopez,  Cal.,  Williams  v.  People,  III.,  Barton 
t.  People,  Oh. 

*  State  V.  Van  Winkle,  la. 

*  Lewis  V.  State,  Kan.,  Hheara  f.  State,  Ind., 
People  V.  Schweitzer,  Hiuh.,  State  v.  Goetz, 
State  V.  Reavia,  Mo.,  Clieny  t>.  State,  Ob., 
Walker's  Case,  Va.,  Schaser  v.  State,  Wis. 

1  Ett^. :  1826,  R.  v.  EUia,  6  B.  &  C.  145  (lar- 
ceny by  a  clerk;  marketl  shillings  were  pnt  into 
the  till ;  the  fact  of  several  successive  takings 
from  the  tilt  on  the  same  Jay  was  admitted  "  to 
show  the  character  "  of  the  act) ;  1846,  R.  v.  May, 
1  Cox  Cr.  236  (larceny  of  money  on  the  9th 
by  a  servant  in  a  aliop  ;  a  larceny  from  the  same 
till  on  the  13th  was  admitted,  ap|>arently  to 
negative  the  idea  of  the  money  lieiug  placed  on 
the  defendant's  i>erson  by  others) ;  1848,  R.  v. 
Bleasdale,  2  C.  &  K.  765  (larceny  of  coal  by  cut- 
ting beyond  the  boundary-line  beneath  the  sur- 
face ;  to  show  that  the  trespass  was  knowing, 
the  fact  was  received  of  similar  cuttings  into  the 
land  of  30  other  proprietors);  1858,  R.  v.  South- 
wood,  1  F.  &  F.  356  (to  show  the  stealing  of 
three  books  of  account,  the  fact  of  the  destruc- 


tion of  another  was  held  not  "material",  "it 
would  be  merely  bad  conduct  in  one  instance 
inducing  a  ]>robability  of  bad  conduct  in 
another") ;  1864,  R.  v.  Reardon,  4  F.  &  F.  79 
(other  larcenies,  admitted  to  negative  niixtake); 
Can.:  1897,  R.  ».  McBerny,  29  N.  8c.  327,  328 
(larceny  by  trick  ;  other  similar  acts,  adniitteil); 
Ala. :  1839,  SUte  v.  Wistlom,  8  Port.  511,  516 
(negro-stealing;  thatthe  defendant  was  seen  talk- 
ing with  other  slaves  shortly  before,  excluded) ; 
Ark. !  1881,  Dove  v.  SUta,  37  Ark.  261,  263 
(larceny  of  a  horse  by  a  boy,  who  claimed  that 
he  had  merely  Jumped  on  the  horse  and  run 
away  to  escape  a  whipping  from  his  father ;  evi- 
dence that  the  defendant  had  taken  a  bridle 
from  another  person,  at  an  unspecified  time  and 
place,  excludeil) ;  1881,  Endaily  v.  State,  39  id. 
278,  280  (larceny  of  horses ;  larceny  at  the  same 
time  of  a  saddle  and  a  bridle,  taken  from  other 
persons  and  put  on  the  horses,  not  admitted  to 
show  intent);  Cal.:  1868,  People  t>.  RobI< s,  34 
Cal.  691,  693  (larceny  of  sheep  of  R. ;  the  fact  of 
the  theft  of  W.'s  sheep,  which  were  herded  with 
R.'s,  driven  oiT  and  sold  by  the  same  persons, 
admitted  as  indicating  intent) ;  1881,  People  v. 
Lopez,  59  id.  362  (finding  of  other  horses,  dis- 
appearing at  the  same  time,  in  the  defendant's 
possession,  admitted);  1885,  People  v,  Cunning- 
luun.  66  id.  668,  4  Pac.  1144,  6  Pjc  700,  84S 
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if  L!11"""'  ■-nanr  laaUUtloM.    (1)  Throughout  the  preceding  tomes 
•t  has  been  seen  that  under  the  Intent  theory  the  purpose  wasTLraUve 

404,  59  N    W    664  (iKKket-larteny  ;  that  "lh 
1863.  State  ».  Go*t2.  84  Mo.  86.  00  (linrnv  • 


(larceny  of  cattle  i  tha  Jefetice  b.ina  innocent 
imrchue  from  a  thiM  peiiwD.  the  fact  waTad- 
liiitteJ  in  rebutUl  tUt  cattle  of  another  pe„u„ 
were  stolen  from  the  aame  |>i«iniae«  at  thr  ianie 
time  and  found  in  the  defen.lanfa  po»e»,ion  ; 

STV^  h  '"'^>'  "»*•  ''"'l-l'V  Fehren- 
Wh.  102  Id.  394,88  Pac.  878  (t«ki,.«  money 
deposited  with  •  conf«lerate;  aefen.ranf.  at- 
teiupU  to  induce  another  to  depoait  in  the  lame 
way^  admitted);  Colo.,  1897,  Boush  ».  P«,|.le 
84  Colo.  -262,  60  Pac.  1036  (laneny  of  allerp'b^ 
fraud  ;  Mniilar  tmnsuction  with  another  iwlraoi 
at  the  same  time,  admittol  to  ahow  intentl  • 
/7o. .;  1903,  Baldwin  „.  SUte,  -Fla  -.  36*)' 
220  (larceny  of  Brain  ;  other  acts  forming  part  of 

fii"?,'."""'"*"'>=  "'■'  J897.Willi«u„„*iteoV.le 
168  111    132,  46  N   K  749  (,u«ault  with  intent 
to  steal ;  previous  larcenies  about  the  same  place 
and  time,  admitte,l  to  ahow  a  general  i.liin  of 
!'J5*"'?,P?='""»  "l."""*?  the  presence  of  a  iir.u.s); 
1902,  Bishop  V.  Pe..ple,  194  id.  365,  62  N.  E 
785  (larceny  of  wire;  defendant's  stealiuK  of 
another  lot  of  wire,  shortly  before,  exclnd*!) ; 
Ind. :  1871,  Bonsall  v.  State,  35  Ind.  461  (lar- 
ceny ;  robbery  of  the  same  person  on  the  next 
day,  exclude.1) ;  1897,  Shears  v.  State,  147  id 
?  '  ^*  'V,  ^,331  (other  larcenies,  not  admissible 
to  show  the  fact  of  commis»iou  of  the  Urcenr 
charged  ;  nor  even  to  show  intent  where  as  here 
proof  of  the  Mmmissiou  as  cliarged  carries  with 
It  the  evident  implication  of  «  criminal  intent  "• 
l^na^S"  ■»*•>  .V"""^'  «"•!  »f  no  value);  Ja.': 
N  W  ^Z%T  ^^"  ^''"kle,  80  la.  15.  18,  45 
«.  w.  388  (larceny  of  cattle;  the  stealing  of 
other  cattle  from  the  owner  in  question  at  the 
same  time,  admitted  as  indicating  that  the  cattle 
charged  to  have  been  stolen  had  not  strayed  but 
had  b..en  «tnlcn)  i  1902.  Srate  v.  Wackernagel, 
-  la.  -  ,  91  N.  W.  761  (larceny  of  hogs;  Ur" 
Jt"i'  ",'  ''»""■«».  '■xcluded  on  the  facts);  A-o».  • 
186S,  Lewis  ».  Stat-!.  4  Kan.  306  (lai-cenv;  the 
tM-X  admitted  of  the  caivful  arrangement  of  the 
premii*8  for  concealing  goods,  the  finding  of 
many  stolen  arti.les  secreted,  etc..  as  showing 
a  combination  between  the  appellant  and  the 

?«r«.''  f  ""-v.."  °  'K"™'  "~""K  •"tineas"); 
1883.  Sta  e  p.  Thurtell,  29  id.  148  (larceny  ;  the 
defendant  sMonging  to  a  gang  of  honw-thieves, 
exclude. .  liecaiise  shown  by  reputation  only,  but 
also  —  this  seems  incorrect  —  irresiiective  of  the 
mode  of  proof);  La.:  1894,  State  v.  Bates,  46 
La  An.  849,  15  So.  204  (another  hm-eny  at  a 
diflerent  tune  and  place,  excluded);  1898,  State 
«.  Marceaux,  50  id.  1137,  84  So.  611  (defend- 
ants  admissions  of  former  similar  larcenies 
VI  ,P..*''*J?.,'°  'on^nue  them,  ^imitted) ; 
Me.:  185o,  Pike  v.  Crehore,  40  He.  603,  511 
(to  disprove  the  receipt  of  money  sent  by  mail 


other  larcenies  on  the  same  day,  about  the  same 
hour,   and    in    stores    near    by.  excluded    no 

leloules);  1880,  htate  ».  Rtavis,  71  id.  421  flnr- 

N  W  Kot  ?r  '  """  u-  ?•■"'•  "  Nebr.  177,  74 
N.  W.  699  (larceny  by  bailee  ;  fraudulent  bor- 
rowing  from  a  tliml  j^rson  while  using  the  horse 
taken,  not  received  to  show  intent);  OA. :  1833 
Cheny  r.  SUte,  7  Oh.,  It.  1.  222  larceny  of  . 
horse;  ,ul«e<juent  engagement  of  the  defendant 
T  1  ^J*"*;*./^  "i  ""^  '"'«  «»  horeothieves,"  ex- 
oliided)  ;  1849,  Barton  v.  State,  18  id.  221  (a  lar- 

7Zi^T'?^  'T  f-  *"'  »»"  "Mht  before  the 
alleged  stealing  of  a  horse  from  T.Tnot  adndtted 
to^howintenO;  0«  ,  1899,  Bebcmein  ..  Terr.! 
8  Ukl.  467,  68  Pac.  641  larceny  ;  other  larceniei 
fonmng  ,„rt  of  a  general  plan.^admitted'ToT- 
1888,  State  r  Han  ,ng,  16  Or.  493  (larceny;  that 
the  defendant,  while  going  to  the  place,  asiaulted 
a  co-conspirator,  admitted);  1900,  State  r.  Sav- 
age,  36  ,h.  191,  60  Pac.  610  (la'rceny  from  an 
expirs,  company ;  insUnces  of  a  former  plan  to 
«.6  an  expres.  car  of  the  same  company,  a" 
7m  rhJ"""-'  '«8*'  !■»'>"  «-•  SUte,9  Le, 
i?,  •  !  ?  '  n''™y  VJ'  »"»>»'i«"ing  a  chekp  rin« 
for  a  valuable  one  in  a  jewellers  tray,  while  th5 
jeweller  was  attending  to  another  matter,  the  de- 
fendant  having  at  the  time  purchased  another 
cheap  ring  an.fleft  it  for  engiiving  ;  the  fact  of 
two  similar  acts  in  other  stores,  oSe  in  another 

State  V.  Defreese,  anU,  8  321) :  Ter  ■  laTi 
Gilbraith ,.  State,'  41  Tex'667 (Urcf^of abul '; 
larceny  of  a  steer  helonging  to  another  perron 
excluded,  chiefly  l«cause  the  recorf  show'^Ti 
coimuionsand  purpose  of  its  use  too  imperfectly); 
H  W  ^^i°n  '•  ^"^  "v^cx.  Or.  206,  208.  20 
.;. !  J„  i  ft"^  ?^  •  ''°"* !  P"""-  l-osses^ion 
and  sale  of  other  hones  stolen  from  another 

?in''*2/5"''^:;'"''> '  '*»8,  UnseU  V.  SUte,  89  id 

!f  l.tl  ^-  ^  i°^  <''■''''  "f  ^""l"  :  prior  thefu 
of  cattle  excluded  on  the  facts) ;  1898,  Holt  " 
State,  lb.  282,  48  8.  W.  829  (la;ceDy  ;  anoth^; 
larceny  admitted  on  the  facU) :  Vl  ■  I89a 
Stat,  „.  Kelley.  65  Vt.  63i:27  Atl  208  (lajl 
ceny;  other  stealings  on  the  same  trip  of  a 
rShll-Tn**"'  ^'i'  '«29-  Walker's^Case? 

stealing  on   the  same  day  a  cloak  from   T.'j 
house.  reject«l) ;   iyw<h.  .-mi,  StateT  Go  t! 


..  September,    ,-834,"  the  fCc^r^^ "  8^^.^        Sn"^2^  wil/h '^?^«^ ^ \''"'«  '•  «»"' 


c",  ",•••,"•"'  ""'  """»«  innaiiited  m 
September,  1834  by  the  letter-carrier  delivering 
etters  »'  the  alleged  payee's  town,  of  secreted 
etters,  dated  1834,  directed  to  persons  in  that 
town  and  opened;  excluded);  IlicK.  •  1871 
Peopla  B.  Sciweitxer,  23  Mich.  801  (prior  lar" 


427 


turned  on  the  ™n-g;;uh  the^  fr^errexc  uS' 
Fur  other  instae«e»,  compare  the  ciutioiu  of 
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innocent  intent ;  if  the  jury  find  the  act  proved,  they  are  to  use  the  evidence 
iu  question  to  determine  the  Intent.  It  ia  immaterial  that  mistake  or  inad- 
vertence has  not  been  expressly  set  up  by  the  defendant ;  for  the  prosecution 
is  bound  as  a  part  of  its  case  to  prove  the  criminal  intent  and  therefore  to 
negative  innocent  intent ;  for  example,  if  the  jury  on  retiring  agreed  that  the 
taking  had  been  proved,  and  then  proceeded  to  determine  the  intent,  they 
might  find  themselves  without  sufficient  evidence,  if  these  former  acts  were 
not  before  them  as  a  part  of  the  evidence.  It  is  therefore  a  radical  error  to 
suppose  that  the  evidence  under  the  Intent  principle  is  only  available  after 
the  defendant  has  expressly  suggested  mistake  or  inadvertence  as  his 
exoneration.! 

(2)  The  defendant  may  equally  resort  to  former  acts  as  indicating  a  general 
honest  purpose,  provided  there  is  similarity  enough  in  the  occasions  to  make 
the  former  acts  relevant  by  the  general  principle.' 

§  349.  Kidnapping  and  Untloainent  On  a  charge  of  kidnapping,  entice- 
ment to  escape,  or  the  like,  the  analogies  of  proof  of  larceny  are  often 
applicable.' 

9.   Robbery,  Borglaiy,  and  Bztortloii. 

§  351.  Robbery  and  Bnrslary ;  General  Principle.  (1)  No  opportunity 
seems  here  to  arise  for  the  application  of  the  Knowledge  principle  (ante,  §  301). 
(2)  The  Intent  principle  {ante,  §  302)  allows  the  use  of  another  similar  act 
wherever,  assuming  the  act  to  be  otherwise  proved  and  the  intent  to  be  in 
issue,  the  recurrence  of  the  act  negatives  the  possibility  of  mistake  or  good 
faith.1  (3)  The  System  principle  (ante,  §  304)  assumes  that  the  act  itself  is  to 
be  proved  and  proposes  to  infer  its  probability  from  the  existence  of  a  general 
design  or  system ;  the  other  acts  offered  to  show  this  should  be  so  connected 
as  to  indicate  a  common  design ;  but  this  requirement  is  often  not  met' 

larceny  by  trick,  under  false  pretences  (ante, 
I  321),  of  larcenies  furuiing  inseparable  iiarts  of 
an  act  (ante,  §  218),  and  of  larcenies  identify- 
ing the  goods  tuken  (pout,  §  415). 

*■  1894,  People  r.  Tucker,  104  Cal.  440,  88 
Poc.  195  (larceny  of  money  from  L.  on  Jan.  18  ; 
another  lurceny  of  money  from  L.  on  Jan.  17,  of- 
fered to  negative  a  defence  that  the  taking  on  Jan. 
18  was  done  to  preserve  L.'s  money  as  a  friend ; 
excluded  liecause  no  such  defence  was  made). 

■  1897,  Hendry  r.  Slate,  39  Fid.  235,  22  So. 
647  (larceny  of  cattle  ;  a  custom  of  cattle-owners 
to  drive  ofl'  and  sell  friends'  cattle  with  their 
own,  not  admitted,  where  the  defendant  was  not 
a  friend  of  the  owner  of  the  cattle  trken) ;  1869, 
Foster  v.  People,  18  Mich.  266,  27i  (larceny  of 
s  horse ;  an  attempt  by  the  defendant,  within 
■ix  months  before,  to  purchase  a  horse,  not  ad- 
mitted to  show  honest  intent,  the  defence  being 
that  the  horse  was  purchased,  not  stolen). 

*  1849,  Taylor  v.  Horsey,  6  Harringt.  131 
(linsiness  as  a  negro  trader,  admitted  to  show  the 
intent  of  purchase,  under  a  statute  forbidding 


purchase  with  intent  to  export);  1841,  Com.  v. 
Turner,  3  Mete.  19  (kidnapiiing  with  intent  to 
transport,  the  taking  of  the  child  not  being  dii- 
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pnted ;  the  fact  of  the  defendant's  attempt  on 
the  previous  day  to  get  possession  of  another 
child,  admitted  to  show  his  intent);  1839,  Sute 
r.  Ford,  3  Strobh.  517  (indictment  for  stealing 
..:ves  ;  the  fact  received  of  an  unsuccessful  soli- 
citation by  the  defendant  to  the  witness,  two 
J  ears  before,  to  undertake  such  work  ;  O'fTeall, 
. :  "  Remoteness  of  time,  where  the  party  made 
declarations  pointing  to  this  corrupt  intention, 
cannot  render  the  evidence  incompetent.  .  .  . 
If  it  could  be  shown  that  he  had  thrown  out  dark 
hints  to  others  who  had  declined,  might  it  not 
be  considered  as  the  natural  consequence  that 
his  solicitations  would  be  foUowed  up  until  he 
found  his  man  ?");  1848,  Cole  r.  Com.,  6  Gratt. 
696  (advising  slaves  belonging  to  E.  L.  to  es- 
cape ;  evidence  of  a  similar  advising  of  slaves 
belonging  to  other  persons,  excluded). 

For  entictment  to  pmlitutioH,  see  po^,  {§  357, 
401. 

»  Kidd's  Trial  R.  v.  Briggs,  Eng.,  People 
r.  MuGilver,  Cal.,  SUte  v.  Cowell,  Nev.,  State 
V.  Desroches,  La. 

*  Mason  t>.  State,  Ala.,  Ford  v.  State,  Ark., 
Com.  V.  Scott,  Mass.,  Lightfoot  r.  People,  Mich., 
State  V.  Greenwade,  Ho.,  Swan  *.  Com.,  Pa. 
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«7 !  the  po««.„,on  of  .  U,g,  „„m,^,  of'bu^. 

not  fitted  to  the  coiiimiMion  of  the  iMrticiilar 
offence;  «lmi,ted.  becu*  they  were  pj?t  of   h. 
m«M  01-  mrcel.    "without  «nctiuui.iK  the  .3 
miM.01,  of  evidence  merely  tending  to  fhow  that 

•d.Dte.1  to  the  commi«ion  of  other  crimen  ") 

How^t''Tr  To /?*'"•'"  J*"**""'"'  Trial  13 
{?J!  K  «  ,  **?  ('"■"•on  by  cruiiing  under  the 
French  a««  in  the  "  Uv.l  Clencarty,"  »"th  in! 
tent  to  ea,.t,.re  Engli.1;  aubje.ta  ,,d  ve«eU; 
•fter  proving  the  craiwng  in  that  vewel  the 
pr«ecu.lon  offered  to  .hoi  "that  dnXg  thi! 
w.r,  before  and  afUr  the  tt«UK>n  laid  in  the  in- 

^«„  t?''^!"^  >"•  fortiH"  the  direct  proof 
colUteml  evidence,  to  indac.  a  firmer  l^lief  of 
h^h  TTKT'*'  ^^'-^y  ■'«"''"«  yo"  that  he 
and  asxut  the  king's  enemies"?  L.  C  J  Holt- 
"I  cannot  agree  to  that  ...  becauae.  man 
.Zl  ^"'*''"  '"^""nitJer'redation  on  the  king", 
•ubiecta  in  one  abip,  doe.  that  prove  that  he  had 
•n  iitention  to  do  it  in  another!";  this  rnlinz 
U  cUarly   «ron«,  and  i.   entirely   inco^,  "  ent 

U  M  iL  i^T  '  "0\^}'i»">  KW'l'H  Trial. 
„l.f  f'  '8*  (P'"«y  i  the  .defendant  »o,  com- 
nuMioued  ,y  the  king  in  1696  to  destroy  the 
pn^te.  in  the  Indian  was.  but  was  now  chamed 
^1^7V  V°"  'T*'""  '••  "•''"ittedTo 
if^l.  1  "?'P.»?  "'""I'*'''  •»"  P'^'led  that 

it  wa.  done  under  his  commission  ;  to  disprove 
thu  lawful  „„ent,  evidence  was  given  of  i  Urils 
of  previous  and  subsequent  maraudlags  on  the 
«ame  voyage;  I,.  O.ri.  Wird  :  "  TlirsMininff 

til  •  Tu'  **  observed  how  he  acte.!  with  rela- 
tion  to  them,  and  what  irregularities  he  went 
by.  .  .  .what  he  did  before  shows  hi.  mind 


excluded)  ;  1885,  People  ,.  McOilvcr,  87  id.  55, 

.r«t^*  whil"b'*'i;P  '  •""'  ""  ''-f'""'""'  *" 
fhl^ln,  1  ■  .'^'V*'''"«  '"'"  •"Other  Store  and 
that  burglars  tools  were  found  iifun  him,  X 

?i    !^*',("i-' J*"'  *■"""  -•  State,  135  Ind 

?ht  t"  r  "■%"""  "'«'"•  »'1'''*"«'  «°  "how 
/  .n'^r*^"  ""*  "n  •  ■"•""ton  of  l-uralary'l- 
/«..•  1903,  State.  Be.»,r.-  1,.  _,  JSTW.' 
1091  burglary  of  a  railroad  car;  sumlry  proi 
misdoing,  excluded);  La.,  1896  State  r  'C 
r«h«,  48  La  An.  428,  19  So.  25o'(brc  king  and 
entering  with  intent  to  rob  ;  a  shoDting  at  th. 
Mme  time,  a.lmitted  to  show  intent)  ;*  ifas,' 
iZ^'  i'"?-  J;  *""'  '23  Mass.  225,  284  /robl 
bery  of  the  Northampton  Bank  ;  the  foe  r^ 
ceive.1  of  varioii.  criminal  doin^  showhg^ 
general  plan  to  rob  banks,  and  i..>.rticMiZ1hJ 
one  in  question);  Mkh..-  1868,  Li^h  f«>t  » 
People,  16  Mich.  607,  510  (burgl'ary  ;  a  formed 
biirKlaiyof  the  same  house  wittin  a  jear™" 

tL.Af  1  ^'  """^king  and  entering;  convid 
t  ons  of  larceny  on  two  Former  nnconn*  ed  occa. 
Bion,   exclu.Ied);   V.«.;  1898,  McOee  v.  State. 

al«.J    ™„,7i,f  ,'^°;.l^''<""''*'y  ■'  '"'''Pr-Jf" 
Jhfj  /?""'"'  *'  ""■  '*»'"'  time  and  place  by 
Ixl^r'^S':''"'i'/  ""'''">■"  "I*"  another' ,«,^„' 
M^^no'/^"-/. '**<>•  8'"''  "•  ""-enwa'deV^ri 

being  mistaken  for  H.  was  first  rl.bbcd  ;  the  fact 
of  the  plan  and  the  rohf*ry  of  H.,  ailmitted  on 
Uie  chaiKe  of  robbing  L.) ;  ^,  903. 8,a"te  .ll'^ptav? 
—  Id.  —.74  S.  W.  846  (robliery;  another 
^^^Vr^''T/°?r  «'»•«  ♦>>«  «»"'''  time  of 

1  .!  ;  ^"^  (burglary  of  A.'s  house  ;  the  fact 
admitted,  to  .how  intent,  that  a  few  day.  I«- 
forehand  the  defendant  had  planned  with?  he™ 
to  rob  A.  on  the  street  and  desisted  only  because 

"•  T::  1??*'.  Leonard  v.  State,  60  N.  J.  L.  8, 


and  intention  not  to  act  by  his  comini'ssiZ.      41  AH    k«','} ":"  '•."""•'.  ""  i>.  J.  L.  8, 

which  warrant  no  such  thfngs.  .        N^no     victi'l-  ^^\jr'^""l  "^  ''"'«'"''  '°"''' i  ™n- 
man  knn..  th.  ™:..j  -j  ,_  »  ..       -."ow   no     viction  of  larceny,  and  suspicious  conduct  near 


but  as  It  may  be  dis,overed  by  hi.  actions")  j 
?h„;'i  •  ^''"^«"7""n»>.  2  Leach  4th  ed.  708 
(burglary ;  a  previous  larceny  from  the  same 
houae  rejecte<f);  1839,  B.  .•  Brigg.  2  M^ 
t  ^h  1»9.  AW«"on,  B.  (robbe^'^Mhe  f^i 
received  of  the  robbery  by  the  Zefendant  of 
another  person  at  the  same' place  a  short  time 
I9  "iT"-',*'";*':  ^'''■■-  ^»<  Ma*,n  r.  State 
*,2.  Ala  032  the  fact  admitted  of  a  .eries  of 
other  burglaries  by  the  defendant  and  othera 
"nd    „"ti;i'"  ""-""?"»:  «J"ring  the  same  week" 

S'rv  if  B  A"  <'"""''?  "Committed  during  a 
t^  r„JTi.  ■'  *'"'/'i''  "«=ei»e'l  of  a  general  plan 
to  rob  the  store,  of  B.,  C,  and  J.);  Cal  :  1874 

bu?iur;-o^''t^e"-m  '"'•  '"  <''".'«'"-^'  ""'^e; 
ourgury  of  the  same  room  ou  the  night  before, 


a  dwelling,  excluded);  JV.  r. ;  1880,  HowT 

kev''o?a  bani^-  *•'?•  *^\'^'  (robl4  "Tthc 
7,7„  r?^'  ""•^n'^^e  admitted  of  two  prior 
nnsucceasful  attempts  by  the  defendant  to  rob 
the  same  bank,  as  Indicating  with  other  factVa 
ff.ncra   plan  »Wth  other  ,«n.fns  to  rob  thetnk! 

^llWZ  u'"'*?'  ^'"8  »''»*■>  to  have  been 
committ«l   by  the   key-robbers) ;    Oh.:    1876 

w  t  "■  ^K**"' "'  "''•  s'- 100  '«'^»it  with  „: 

the  ..l""^' .«"  "T""  T"  ""Other  person  in 
idm!»  I  . "'"?"''?'*•"  ^'«  ™i»»tes  fcer,  not 
admitted  to  show  intent) ;  Pa. :  1883  Swan  ., 

?"■•••  V".*  r-^  ^'^  '"'^l^'V  of  a  toreof  B  on 
^'nV"::?^' lte™!-J_3Mhe  f»'t  of  the-d^e" 


f»n.i.„V' "Ji-"".  "^  '-^ ;  tne  lact  of  the  de- 

frndant.  complicity  i„  a  rohhery  of  the  house  of 
.Wn    y  .  the  same  time."  in  the  same  town- 


i2S 


..  .'  --— -  ,  -  ""•""  "iiie,  in  me  same  town- 
f  »'trt-'''i*J'''  ^™"«'  there  was  no  ".ystem 
eatabluhed  between  the  offence  on  trij  «ni  thS 


i 


I  383  OTHER  OFFENCES,  TO  SHOW  INTENT,  ETC.     [Chap.  XII 

§852.  Bxtettloa  and  BUokmidl  (Kobbtiy  by  TI»««Uiilii«  Dmute). 
The  principles  that  here  apply  are  those  of  Knowledge  and  of  Intent  (1)  It 
may  be  argued  that  the  successful  obtaining  of  money  on  a  former  occasion 
by  similar  means  tends  to  show  the  acquisition  of  knowledge  that  money 
can  be  obtained  in  this  way  {ante,  §  301)l  This  argument,  however,  as  here 
applied.!  ggems  somewhat  forced ;  such  knowledge  being  a  matter  of  common 
understanding  and  not  needing  to  be  proved.  (2)  It  is  clear,  however,  that 
the  Intent  argument  is  entirely  applicable,  i. «.  the  doing  of  similar  acts  at 
other  times  tends  to  negative  the  supposition  that  the  demand  on  the  occa- 
sion charged  was  made  in  good  faith  (for  example,  with  a  genuine  desire  to 
obtain  compensation  for  supposed  injuries).  This  use  of  such  evidence  is 
generally  sanctioned.* 

10.  Anon. 

§  354.  Oenetal  Pilnoipl*;  Bute  of  the  Law  In  the  ▼arlona  Jnitodlotlon* 
(1)  The  Knowledge  principle  (ante,  §  301)  has  here  usually  no  scope  for 


introilncetl,  to  connect  It  with  the  defendant ")  i 
Tex. :  1894,  Dawson  v.  State,  82  Tex.  Cr.  635, 
652,  35  8.  W.  81  (prior  anil  aubaequent  burg- 
laries, admitted  on  the  facta);  1898,  Long  v. 
State,  —  i.l.  — ,  47  8.  W.  8«3  (other  burg- 
laries in  the  neighborhood  about  the  same  time, 
excluded);  1903,  (llenn  ».  8ut«,  —id.  —.79 
8.  W.  757  (burglary ;  other  anonymous  burg- 
laries of  the  same  house,  exclndeil);  IFatK.  i 
1902,  SUto  V.  Korris,  27  Wash.  453,67  Par.  933 
(burglary  of  an  adjacent  house  on  the  same 
night,  admitteil)!  »rtJ.;  18S1,  Ntul.randt  r. 
State,  63  Wis.  89.  91,  9  N.  W.  824  (breaking 
with  intent  to  «1  B.'a  goods  j  the  taking  of 
goods  of  'her  persons  from  the  same  house 
at  the  samb  '.me,  admitted  to  show  the  intent). 
>  In  R.  r.  Cooper,  Eng.,  infra;  quoted  atUe, 

«'i738,  Barnard's  Trial,  19  How.  St.  Tr.  825 
(charge  of  sending  threatening  letters ;  a  series  of 
them  offi-red;  objection,  not  passed  on,  that 
"one  felonv,  whoever  it  may  affect,  cannot  be 
evidence  of  another  felony") ;  1830,  R.».  Wink- 
worth,  4  0.  &  I'.  444,  Parke,  J.  (robbery  by 
demanding  money  under  threats  of  violence ;  the 
accused,  one  of  a  mob  in  front  of  the  prosecu- 
tor's hi-ase,  came  up  and  civilly  advised  him  to 
give  them  money  to  get  rid  of  them  ;  to  show 
that  this  was  not  bona  fide  advice,  the  fact  was 
received  of  similar  deniamls  made  at  other  houses 
on  the  same  day  by  the  same  mob  when  the  de- 
fendant was  with  it);  1819,  R.  ».  Egerton,  R.  & 
R.  375,  bv  all  the  .Judjjea  (robbery  by  threats 
of  charging  the  prosecutor  with  sodomy ;  the 
fact  of  another  attempt  by  the  same  threats  on 


ing  of  money  by  aimilar  methods,  u  told  by  the 
accused  to  a  comrade  ;  admitted,  to  show  knowl- 
edge of  the  likelihood  of  money  being  offeretl) ; 
1850,  B.  V.  McDonnell,  5  id.  153,  Krle,  J.  (ex- 
cluding a  former  instance  of  a  similar  charge 
because  the  intent  was  clear  here,  if  the  prose- 
cutor was  to  Iw  believed  at  all);  1898,  People 
V.  Umbert,  120  Cal.  170,  62  Pac.  307  (prosecu- 
trix for  rape  by  her  father,  alloweil  to  be  asked 
whether  she  had  not  jdanned  to  "put  up  jobs" 
on  him  to  get  him  into  prison  and  thua  be  free 
from  control) ;  1899,  Wallace  ».  State,  41  Fla. 
647,  28  So.  713  (blackmail  by  threatening  to 
accuse  A.  of  keeping  a  bawdy-hjuae ;  aimilar 
threata  'to  other  similar  women,  admitted  to  show 
intent) ;  1903,  Glover  r.  People,  —  111.  — ,  68 
N.  E.  464  (maliciously  threatening^  to  kill,  with 
intent  to  extort  money  ;  defendant's  prior  arretit 
etc.  of  the  person  threatened,  and  his  demand 
for  money,  admitted,  aa  showing  the  parties' 
"previous  relations");  1895,  Stale  t>.  I.ewis,96 
la.  288,  65  N.  W.  295  (extortion  of  money  by  a 
newspaper  publiaher ;  previons  instances  of  ex- 
tortion from  otner  person^  admitted  merely  to 
show  gnilty  intent) ;  1893,  Com.  r.  Sanlsbury, 
158  Pa.  654,  658,  25  Atl.  810  (extortion  by  a 
constable  ;  similar  obtaining  of  money  from  an- 
other jwrson,  excluded  ;  clearly  erroneous);  1848, 
Britt  V.  State,  9  Iliimph.  31  (the  prosecutor  was 
a  stranger  and  the  defendant  was  ihurged  with 
obtaining  money  from  him  by  false  pretences 
that  the  prosecutor  had  passed  counterfeit  money 
and  false  pretences  of  having  a  warrant  against 
him  ;  to  negative  good  faith,  the  fact  was  re- 
ceived of  the  defendant's  having  followed  tl.e 


the'  m-xreTCning  to''robThe'pr^ecuto7wM  proseJntor  the  next  day  into  the  adjoining  county 

mitted  "  as  confirmatory  of  the  truth  of  the  pros-     an<l  extorte.1 


ecutor's  evidence,  as  to  the  transaction  of  the 
former  day  and  as  to  the  nature  of  those  trans- 
actions") ;  1819,  R.  V.  Cooper,  3  Cox  Cr.  647, 
Creaswell,  J.  (charge  of  feloniously  accusing  a 
person  of  an  unnatural  crime  with  intent  to 
extort  money  ;  the  fact  offered  of  former  obtain 


ni..<  cAiu.  i^.  other  monev,  etc.,  by  falsely  claim- 
ing that  the  latter  had  stolen  his  overcoat;  citing 
B.  V.  Winkworth  and  B.  v.  Egerton). 

For  some  analogous  cases,  see  the  citations 
under  False  Claims,  aiifa,  S  340,  and  Impeach- 
ment of  Witneaaes,  foit,  §  96». 
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Whl«  S;  J^-   ^'  ^'^'f^f^'^  (««/*.  §302)  i.  constantly  applied. 
Where  the  act  itaelf  is  conceded  or  otherwise  proved,  and  the  oMcct  is  to 

Sr  T^:Tr  °':  •^«='^""'»'  the  recurrence' of  similar  a.U  of  Tr  ng  by 
Moreover,  the  pnnc.p  e  of  Ancnifmou,  Intent  (anU,  §  30.»)  is  rec Liized  ns 

ff  th?^*!,     «**''?'*'*'^^  u  "'«**•""  '"•"^«"'  ^•'^"t'  «^«"  »ho"gh  the  author 

sS^L  Si!  V'J^T  ^r  ''>' ^»'°™»«'ver  set.  the  defendant  may  £ 
shown  to  have  kind  ed  if    (8)  The  5^,/m  principle  («„<*.  §  304)  suppose! 

cu"^   S  .°T'"«;''  l^  '"  •*  •'^'"'«''  *"  "^  P--''-  «-•  accepts  C 

setting  of  the  fire  charged  may  be  inferred,  provided  the  other  acts  have 

(«T?304?;r  n'/'f «."  """"°"  P^""*    ^-  ^hi.  purpose,  howevl 
S     '  !    iJ'  i*"'  ^t'""^""'"  connection  with  the  previous  fires  must  be 
ndTh  ir  ant  '^"""='r"- «'  the  CourU  to  resort  tJ  this  System  prin    p,^ 
and  their  aptness,  when  using  its  rigorous  test,  to  misapply  it  to  evidence 

LppSrSveS?    '  '°  "''^'  "P""'"  °'  <"'''''  S  3^^>' """^  ""  to  2 

»  B.  r.  D«*t.  Ena..  Com. »  ItfXJJh,  r^_       iT.Vt  ""A  "^f""'.'";t «  fo™"  house,  nn.l  of  hi. 


*  K-  "•  •?""«?..  R-.";.  Gray.  R.  p.  NuttniM, 


.   ,     .     ,    ••■■■•"  .xMiiri   iiuunes  anil  OI  Ilia 

clatminjf  and  receiving  the  iinurance-nioney  on 
both,  though  no  evidence  of  the  cause  of  these 
nres  or  of  the  drfendant'a  connection  with  them 


State  V.  Hayniond,  N."  j..  Kreiiier  ».  Com..'p;.' 
8t«te  ».  Wanl,  Vt.,  State  v.  Miller,  \Vi.. 

N  V    of'. **•<?"•  *="8;  P™!''"  "•  Kennedy, 
Ji.\.,  Stat*  V.  Freeman,  N.  C. 

i.o»  iJ*   precedent*    are    as   follovs:    J?,-. 
1839,  R.  p   Howell,  8  State  Tr.  N.  a.  1087.  1098 


asts^j'tffiaiSS  teSiSSi^^a? 


Bre  ;  the  lact  waa  received  that  on  the  same  day 
articltii  were  found  on  lire  at  four  ditfcrent  tiniei 
in  different  jwrts  of  the  house;  j4/a.:  1855, 
BiTOk  V.  State,  26  Ala.  104  (a  Kubaeniipiit  filing 
of  the  same  person's  property,  excluded ;  the  in.int 
not  raised);  185a,  Martin  r.  State,  28  id. 71,  82 


-—...„..„,,,  „.«,„,, ,.:u  IIS  rviiience  oi 

r?;."  «  "  i*"'K"  ^  *'""'  'he  house  ehaiged) : 
1848,  K.  ».  Doaset,  2  Cox  Cr.  243,  2C.  fc  K.  306 
(a  haynck  had  been  fired  by  the  discharge  of  a 
pnn  in  the  prisoner's  hand  ;  the  facts  of  the  rick 
having  been  fire,!  the  day  before  and  the  prisoner 
being  seen  near  it  with  a  gun  were  admitted ; 
«anle,  J  :  U  la  only  by  the  condnot  of  the 
prisoner  that  a  judgment  can  be  formed  whether 
the  act  was  accidental  or  intentional");  18.10 
R.  ».  Regan,  4  id.  335  (the  fact  that  the  accuwd 
had  given  notice  of  other  fires  and  claime<l  the 
rewanls  in  the  present  case  was  apparently  re- 

i'- 1  "i  J!  /"*.'i'"""8*"""«^') '  "51,  R.  V.  Taylor, 
6  Kl.  138  (evidence  tending  to  show  the  accnseil's 
share  in  other  rick-fires  of  the  same  night,  ex- 
eluded,  except  as  bearing  on  his  conduct  aa  to 
the  hre  in  question  ;  the  ruling  seems  erroneona, 
wr  part  of  the  evidence  waa  a  threat  "to  light 
B.  from  end  to  end,"  and  thus  a  general  conuec- 
tinn  between  the  fires  was  supplied) ;  1866  R 
r.  Gray  4  F  4  F.  1102  (indictment  for  8..tting 
hre  to  the  defendant's  own  house,  with  intent  to 
obtain  inaurance-money  ;  the  fact  was  received, 
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;    . - "■•»••■•"'■,  i»  iin:vni-nnempt 

to  hire  some  one  to  burn  the  same  house,  admit- 
M);  1900,  Merriconrt  r.  Norwalk  F.  Ins.  Co., 
13  Haw.  218,  224  (arson  of  one's  own  house  in 
rniuil  of  iiisnranee  ;  questions  aa  to  prior  fire- 
losaeaof  theplaintiff,  excluded  ;  no  rule  defined): 
Mwtt  ■   1876,  Com.   v.   McCarthy,    119  Haas 
865  (arson  on  Sept.  10 ;  to  ahow  intent  only, 
the  fact  waa  admitted  of  a  aetting  fire  by  the 
defendant  on  Aug.  24  and  Sept.  6  to  a  ahed  ten 
feet  distant  from  hut  connected  with  the  building 
in  qnestion) ;  1878,  Com.  v.  Bradford,  126  id.  42 
(arson  ;  the  fact  of  the  defendant's  aetting  fire  to 
the  aame  mill  a  few  nights  before,  admitted  to 
show  wilfulneas    and   to  negative  accident   or 
negligence  ;  the  Court  appai-entiv  had  in  mind 
the  stricter  System  rule,  iinwever,  for  they  say 
that  the  evidence  indicated  "that  the  defendant 
then  had  a  settled  purpose  in  regard  to  it,"  and 
that  such  evidence   must   he  near  enough   to 
afford  a  presumption  "  that  the  design  con- 
tinues; compare  this  Massachusetts  peculiaritv 
ante,   §  321)  ;  Afo.:  1903,  State  v.  Jones,  171 
Mo.   401    71   S.  W.   680  (burning  of  another 
house,  and  stealing  of  a  horse,  on  the  aame  night, 
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11.   X»p«,  AbwtiMi,  •Bd  olhar  ••xoal 

I  357.  IUp«;  Omiwal  Prtaotpto.  (1)  Here  the  Knowltdgt  principle  (ante, 
I  ."U)!)  hu  no  opportunity  for  nlication.  (2)  The  Intent  principle  (ante, 
jl  302)  clearljr  applies  where  tii<.  act  is  Msumed  u  otherwise  proved  and  the 
intent  is  in  issue;  t.«.  in  such  coses,  former  acts  of  the  kind  are  relevant 
to  negative  the  intent  ns  being  of  any  other  kind  than  to  commit  rape, 
(a)  Where  the  charge  is  of  auault  with  intent,  the  propriety  of  such  evidence 
cannot  he  doubted.  There  should  be  some  limitation  of  time,  but  merely 
to  avoid  the  objection  of  unfair  surprise  {ante,  §  194).  There  need  be  no 
limitation  as  to  the  person  assaulted,  because  the  only  purpo!ie  is  to  negative 
any  other  than  the  rape-intent,  and  a  previous  rape-assault  on  another  woman 
has  equnl  probative  value  fur  that  purpose,  for  it  is  the  general  desire  to 
satisfy  lust  that  is  involved  in  this  crime,  aud  no  particular  woman  is  essen- 
tial fur  this.  Accordingly,  where  the  charge  is  assault  with  intent,  former 
acts  of  the  sort  should  bo  received  without  any  limitation  except  as  to  time ; 


xlmittnl) ;  AVfrr.  .■  1899,  KnighU  r.  SMr,  S8 

Nelir.  S'A  78   N.  W.  508  («raoo ;  drfeiidnnt'i 

wttitift  nf  other  tim  in  ailjarriit  hiiililinga  on  thn 

Mine    night,    ailmittnl);    N.  J.:   1881,    Stiile 

t.  Rayniuml,  R3  N.  J.  I..  '260,  204,  21  Atl.  328 

(•rson  in  1888  with  intent  to  ilefniiiil ;  the  oc- 

rum-nce  of  lix  tire*  between  1877  mil  1883,  in 

biiiMinm  in  which  the  Uefenilitnt  wan  intrreateil, 

exclmti'i),  even  an  negativing  arciili'Ot,  liecaiiM* 

there  win  "  not  the  slightest  ronnectian  bt'tMcen 

it  an>l  them  "  ;  wrong  apiilicatioii  of  the  SvHteni 

theorjr);   X.   }'.:  1885,  Veopl,.  ,     Kennedy,  83 

N.  V.  141  (bnrnin;r  of  a  hum;  the  drfeudiint 

was  a  discliargeil  employee  living  near  by  ;  tlia 

fact  uf  an  attempt  by  him  to  burn  thcenip'^yer'a 

house  abnut  the  aame  time  was  rejm'tc',  partly 

became  the  defendant  wb«  not  aufliiuen  ly  con- 

nectpd  with  it,  partly  hecausu  "we  earn  ot  pre- 

■iimi'tlint  he  burned  the  Imrn  hecaiiae  we  presume 

that   he   nttiMnpted   to   hum   the    house " ;    no 

authorities  cited)  ;  1876,  Fiiucett  r.  Niclmla,  64 

id.  377  (action  agaiuat  an  innkecis'r  for  gooda 

lost  negligentljr  by  fire  ;  defence,  that  the  tire 

wai  set  by  a  third  person  wilfully  ;  to  negjitive 

the  theory  of  carelessness  in   tne  defoudnnt's 

househnld  and  show  deliberateness  by  some  one 

else,   the  fact  was  held  admissible  that  on  the 

same  night  an  attempt  was  made  to  fire  another 

building,  near  by,  with  kcroacne,  etc.,  as  in  the 

case  of  the  dcfemlant's  building  ;  but  the  Court 

Bay,  Mirr,  without  citing  authorities,  that  such 

eviileiicc  could   not  have   been   admitted  in  a 

criminal  charge  against  the  ilefendant) ;  1892, 

People  V.  Muridiy,  135  id.  ittO,  456,  32  N.  E. 

138(ar8on  of  n  liarn  ;  the  |>oisoninguf  the  owner's 

horses,  and  the  mutilation  of  his  carriages,  on 

the  same  night,  where  another's  were  untouched, 

admitted  to  show  a  general  though  anonymous 

scheme    of    destruction,    iucludiiig  the    ham) ; 

1898,  People  v.  Fit/gerald,  156  i.l.  253,  50  N.  E. 

846  (dcfcn<Iant,  a  trustee  of  corporate  projierty, 

was  charged  with  arson  of  it ;  the  burning  of 

other  corporate  property  and   the  defendant's 
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private  property,  more  than  two  mra  before,  not 
shown  to  be  incendianr,  excladeil) :  A'.  C. :  1856, 
State  V.  Freeman,  4  Jonea  I..  S  (two  fomier  at- 
tempts by  the  same  servant,  within  a  month  or 
so,  l>y  setting  file  to  the  same  premises,  here  re- 
jected, Iwcause  the  defendant  was  not  connected 
with  them) ;  1887,  State  v.  Thoinpaon,  97  N.  0. 
496,  1  8.  K.  921  (arson  of  an  outho'oae  ;  at- 
temptetl  burning  or  the  dwelling  itself  at  the 
aame  time,  admitted  as  ahowing  that  the  same 

ferson  had  fired  both);  1897,  8Ute  v.  Orahiim, 
21  id.  623,  28  8.  E.  409  (burning  of  a  )an<l- 
lorl's  dwelling;  the  defendant'a  burning  of  his 
former  hiiidlonl's  dwelling,  ten  months  beiore,  cx- 
cludeil);  l»(i2,  SUte  r.  McCall,  131  id.  798,  4S 
8.  E.  HU4  (arson  of  a  church  ;  arson  of  a  mill 
shortly  liefore,  exclndeil);  Pa. :  1878,  Kramer  v. 
Com.,  87  Pa.  299  (setting  fire  to  a  hotel  on  May 
23  ;  the  fires  were  put  out ;  the  fact  admitted  that 
on  the  '25th,  the  defendant,  who  was  a  resident  of 
the  hotel  at  both  times,  attempted  to  aet  fire 
to  the  hotel ;  "the  purpose  of  the  first  attempt 
.  .  .  was  not  complete,  for  that  was  to  consume 
the  building  entirely  ;  being  saved,  it  was  clearly 
the  subject  of  a  renewed  purpose;  and  the  evi- 
dence of  this  renewed  purpoae  tended  strongly 
to  show  that  the  (lerson  was  the  same  who  had 
made  both  attempts");  Vt.:  1878,  State 
V.  Smallev,  50  Vt.  738,  750  (other  burnings,  not 
passed  upon)  ;  1888,  Stote  v.  Ward,  61  Id.  181, 
17  Atl.  483  (an  attempt  by  the  defendant,  four 
weeks  previous,  to  bum  the  same  bam,  adinit- 
teil) ;  1898,  8Ute  r.  Hallock,  70  id.  159,  40 
Atl.  51  (firson  of  L.'s  bam  by  defendant's  pro- 
curement ;  an  incendiary  firing  of  L.'s  dwelling- 
house  six  weeks  before,  admitted,  to  negative  ac- 
cident, and  also  to  allow,  with  nther  evidence, 
the  defendant's  plan  to  burn  L.'b  buildings) ; 
/Cm.:  1879,  State  ».  Miller,  47  Wis.  530,  3 
N.  W.  31  (I'orgery  and  larceny,  not  admitted  on 
the  facts  as  so  intimately  connected  with  the 
arson  charged  aa  to  indicate  a  common  purpose 
in  all). 


RAPE 


1367 


If  300-372] 

perh.p.  .till  ihJ^cally  Z^;J^'\±Z:\    ^".*  'l'!'^  •^P"'**' «'  ^ 

therefore  the  Intent  vriJl  Z  ZuJ  '^'^'^''"'^ '''''>'>^'  ^'^'^ 

.cu.  if  available  at  !ll  I  t  "  i;airu'L"'*^K"*i:"-  '^''^  '"""«' 
(3)  The  J)e.i,jn  or  /«u»  principle  (^nUinoI^  T  '\  ^"«"  P"""l''«- 
or  acu  .houU  indicate,  by  common  fet.L^  ?**"""'.  "*'  *'"'  '"'"'«'  «t 
•how  that  it  wa,  carried  outTv  dlrth""':  ^J"'  "'  '*"«"  *»•»«»' »« "J«  ^ 
that  there  i.  much  Tm  for  diff«t?    ,'  "''•  "'"?'«"''•    "''"'  '»  i-  obviuu, 

not  in  it«.lf  in-lLtT  .uch  "  Z^  Tl*vTew  2lT  '"°'''"  """"'"  '"'^ 
lowing  leading  case :  ^  carefully  examined  in  the  fol- 

•tUok  (he  ch.n«,ter  of  th.  i.rii,^„  u„Z  „.  i  ""' P"""'*!^  U.  th.  prowcutlon  to 

of  hi.  good  charwter.  (2)  ulZl  wSt^  ^^''.1''"'. '"  *~"«  ''^  ""'^-'If  'vid-pS 
.howingp.rticuU,acU.  (8)  It  U  nTMrSt^*^''.''''' '^•'•"'*'"*''  '"^  "•'ar.ct.r  b7 
dinpcition  to  commit  th.  crim,  with  whtcT  £11  u^"  *''"  P"*""'  »  t^-d-ncy  « 
g^v.  in  .vid.„c  o.h.r  cri.„e.  of  Thl  pri^.r  „„U  t.'T':  <*^  ''  "^  ""'  ^""''^  ^ 
•Uoc*  with  th.  pwtlculM  crim.  iu  iMuIo Th^\t  «  7  'I*  **  «""'«<"«1  by  ciwuw- 

.tanc«  h«  .om.  bearing  upTthl  iZ,^„  .  1 .  !u'*'°"u  °'  ""•  '•«»  ^''h  '^  cifoZ- 
f«-Kol„,  thr«.  propositi*. r  ^t  Zld  .,»  ilt'  ""w"  71!  "*  ''  "»'«-"»  '"  ^ 
of  jud«u.«nt,  it  i.  quit,  |ik,lv  th.  CouVu  wouM  „o^.r  ^'^'"*  ""•*  ""'•  •*'»»  *  ""•'»•' 
n..8ht  «.  .  logioid  co„„«,tion  wh.«  S«^ir„?t  'K*^  '  '*""  •""•  """"^ 
t^y  be.  I  thinit  it  will  b.  found  that  th.  Cou^  h.«  li  "7""'  "'"""  ""  ««• 

.ion  of  the  t.,timon,  on  th.  grou  d  that  th.r,  wm  I^mi 7' •  ^?''^  *"  P"'  ""  •d™'*- 
crime  propowd  to  b«  pn,T«l  rth.r  Uum  th.TnI.n.rr  ^"^  <»'""'cti„n  between  th. 
by  tb.  tendeocy  to  eomn.it  th.  oth.r  In  t£  fl  ^u  ^  ~"""i'^  '""'  "'""•  -  '^^Me.Ui 
.uch  logicd  con„.ctio„.  b.twe.n  th.  commtiTof  t^"  "°"'*''""*""'  '  «•"««"  •*>  »''y 
th.  munier  of  Joeephin.  h^ntmM  ^ti^uTr^J^'  T  "P°"  •^""•"-  '••»"•"  '"d 
nection  by  which  f,l  th.  iJZl  «n  ttl  Tthlt  th  ""  ""."•'•  *°  "^  -^  «»- 
th.  commiMiou  of  a  rap.  when  hTJml  w.i^  ![  ,*  ""  "•Po-'dent  wm  atUmptiua 

infe».nce  a.  I  under.Zdte  ,.:  e^^J^fto  '  cTt"'  "c"'  ''''  *''  """"  »»"" S 
committed  a  r.p.  in  Canada.  toTvJ^lt      exclude."     5«iM,  J. :  ..  p,^,  ^^^     ^^ 

Not  that  h.  th^n  h.d  ."„y  ^i'  or^t.'„77:tUrto  a?"",'^'^'  ""'"  ""•'^ 
upon  another  woman  whom  h.  had  n.v.r  Ln  ^T  i^  ,  ''f  '"'"  y*'*  «fte"»«rd. 
mil..  dbUnt  wh.«  he  had  n.v*  r  Sen  notTat  hi  tj^i  °V'  *"  *  P'~*  *"»  hundred 
murder  women  when.T.r  b.  mlhT  h.«  „n,^l  ^.^  """  '""""^  *  ^'*'«^  »»  «?•  Md 
.inc.  committed  that  crim^- Lift  that^hXS^'hL"'  "i"  '"  '"^  •'^"  '^f^"'  - 
crimeof  rap.  four  year.  preWou.ly     No  ZSprt^n^^^  ~'»""  »^« 

h«l  committed  .nother  murder,  in  Can^a  or  T„II  o,  «.^  '^'"T.  •""  ""•  P^"*' 
trial.  One  cannot  be  convicted  of  murf^;  h,  .h^'i  f."??''  ?""  **  *'«'*"  »»  thi. 
~mewl.er.  .1^  committal  anotherm„rdt'',iVf,Znvh     ^.*  ''•''  "^u**"""  "'"•  '»«' 

s:;cr"^^"-"^'^-^"^'"-^i^ssx2s^:^z 

~^^an_d^  previous^aet  of  the^r]X\t  i^^^^^^^ 
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tttually  to  b«  ngafded  u  indictting  inch  a  dwign.  CourU  hw  •hown 
altogether  too  much  hwiUtion  In  receiving  luoh  evidence.  Even  when 
rigorouely  excluded  from  any  hewing  it  may  Uve  upon  character  (auto. 
I  104),  it  may  carry  with  it  great  aigniflcance  at  to  a  apeciBo  denign  or  plan 
of  rape.  There  ia  no  reaion  why  it  should  nU  be  received  when  ii  doee 
convey  to  the  mind,  according  to  the  ordinary  logical  inatinoU,  a  clear  indi- 
cation of  euch  a  deaign.  There  is  room  for  much  mora  common  tense  than 
appears  in  the  majority  of  the  rulings.' 

»  AmatM  «*A  Ittlnti  1«7B,  Ptopltr.  Bo"*"i 
41  Cal.  W4  (uwnit  with  Inttnt  to  np*  k  ohUJ 
nnilcr  tm ;  InUreoun*  with  oth»r  ehlMrea 
undfr  ton,  Helaa«il) :  lt77,  Butt  *.  Waltm, 
45  U.  St)»  (uMult  with  inUnt  to  ni|M ;  othvr 
timiUr  uMiilta  uiion  the  um*  |Mnian  Mliuittnl, 
but  not  ollwr  •IniilM  mmuIU  ui»n  kiiotbtr 

Knmn);  l»l»,  8UUt  ».  I>««monU,  10»  W.  78, 
N.  W.  au  (Mrtult  with  liiunt  to  np« ;  J*- 
hniknt.  Riving  «  (tiigtauUrUiDivnt.  inritwl 
th«  oomulaining  witnn*  «nil  other  Tuung  girla 
wpimuly  behinil  tli«  curUin  ;  tb«  fitcU  of  np* 
uti  otb«r  iniUcenviiM  npon  th«  othcra  »t  that 
tiinr,  ii<lmitt<Kl  to  ihow  Intimt) ;  1««0,  StaU  ». 
BovUna  and  McCurty,  34  K»ii.  IM  {utati  oo 
B.wlth  iiitant  to  r»p»,  by  B.'o  liii»h«nil  and  a 
friuiiJ  M.,  th«  faiuband  h^\f^ag  M.  riolata  A.  ; 
conilui't  and  •xpreanloiia  of  tba  huabaiiil,  a  faw 
daya  later,  in  the  preseniw  of  R  and  M.,  ra- 
j«:t*l,  thiiugh  the  Court  conceded  llwt  it  allowed 
"a  willlngneae  on  the  port  of  the  hu»hand  ttat 
the  wife  might  be  debauched  by  the  other  de. 
femlant "  ;  an  example  of  gmaa  failure  of  juatlco 
thiuoich  iniMpplicatlon  of  the  It-gal  princlplea  in 
favor  of  orltiw) ;  1«»«,  State  *.  SUrena,  M  Id. 
720,  44  Pac.  W2  (attemjit  to  rape;  erUenca 
of  an  indecent  a<aault  upon  the  »«m*  perton 
two  yean  liter,  excluded) ;  1901,  McAUlater  .;. 
State,  Ua  Wi».  496,  88  N.  W.  212  (aatautt  with 
intent  to  rape  ;  airoilar  aaaault  on  another  woman 
liTiB4  three  blocka  away,  one  hour  before,  ex- 
cluded ;  uuaound) ;  IMS.  Barton  ».  Bmley.  — 
id.  _,  M  N.  W.  815  (Indecent  aaaault ;  defend- 
ant'a  prior  similar  miaconduct,  excluded). 

Xdue:  1838,  R.  v.  Lloyd.  70.  k  P.  818  (liber- 
tiea  takeu  by  the  defendant  with  the  proaecntrix. 
not  admitte<l  to  ahow  luatfnl  intent) ;  1848.  R. 
V.  Chambera,  8  Cox  Cr.  92  (former  mpe  uDon  tha 
proaecutrix.  bin  granddaughter;  here  admitted  to 
explain  the  child'a  condition) ;  1884,  R.  ».  Rear- 
don,  4  F.  a  F.  76  (carnal  knowledge  of  a  female 
child,  the  defendant  loilging  in  the  same  honae ; 
the  fact  admitted  of  aubaeanent  jierpetrationa  of 
the  aame  act  two  and  four  days  later ;  Wiilea.  J. : 
■  I  ahall  allow  all  the  matters  to  be  proved,  in 
order  to  ahow  the  real  nature  of  the  caae.  .  .  .It 
haa  repeatedly  apnetirrd  to  me  in  raaet  of  thia 
iort  that  the  man  by  a  threat  of  violence  detera 
the  child  from  complaining,  and  thna  acqnirn  a 
tpeciea  of  iufluepce  over  lier  by  terror,  which 
enablea  him  to  re|>eat  the  oifence  on  aubaeqnent 
occaaiont ;  and  this  seems  to  mo  to  give  a  con- 
tinnity  to  the  transaction  which  makea  such 
evidence  properly  admisbible ") ;  1895,  People 
*.  FulU,  109  Cal.  268.  41  Pac.  1040  (on  a 
charge  of  rape  of  hia  daughter,  other  rapea  upon 


her  br  tha  defradant  wm  admittwl  to  Mplaie 
the  abaanca  cf  algua  of  rape) ;  1902,  Hlgrraft  ». 
People.  —  Colo.    — ,  70  Pac.  417  (rape  a|«n 
defendant'a  daughter  ;  other  acU  of  intorcouna 
excluded  because  not  exprrsaly  offered  in  cor- 
roboration only) ;    1890.  Parkinson  r.   People. 
ISA  111.  401,  25  N.  E.  764  (a  preceding  rap*  on 
the  proaecutrix.  held  lnadml»ibl« ;  liere.  how- 
ever, admitted  aa  nscissarily  OMntioned  In  da- 
•rriUna  the  offenca  ebarged)  ;  1896.  Jinxee  ». 
People.   169  id.   440.   42  N.  E.  862  (rape  on 
May  1  on  defendant'a  daughter  M. ;  a  rape  on 
May  18  on  another  daugbur  Y..  excluded) ; 
1901.  Addison  ».  People.  198  Id.  406.  6i  N.  E. 
335  (rape  ;  defemlant  a  conduct  that  day  in  ba- 
coming  intoxicated  and  In  treating  a  boy  to  beer, 
excluded) ;  1892.  Bute  «.  Bonsor,  49  Kan.  758. 
81  Pae.  786  (rajie  In  July  :  the  tust  of  picviona 
intercourae  by  the  defendant  Id  Jane,  and  of 
eiforts  to  conceal  ita  reaultiug  pregnancy,  re- 
jected ;    clearly    unsound);    1898.    Legora    ». 
Bute.  87  M.I.  786.  41  Atl.  60  (lapt;  prior  In- 
derent  propoaal  of  defendant  to  proaeciitrix,  ex- 
cluded ;  no  authority  cited) ;   1896,  People  v. 
Burwell,  106  Mich.  27.  68  N.  W.  986  (wb*" 
the  woman'a  consent  was  alleged  to  have  been 
forced,  the  fact  tluit  the  defendant  "  had  abose.1 
and  beaten  her  [hu  daughter]  before."  a    \  that 
he  "  waa  abuaiva  to  hia  wife  and  other  children, 
waa  admitted) ;  190*.  Dabney  ».  BUU.  --  Mi«a. 
— .  83  Ba  978  (rape ;  Uroeny  in  an  adjoining 
room  tba  same  night,  excluded};  1903.  Sutev. 
Boott.  172  Ma   686.   79  B.  W.  897  (prior  at. 
tenipU  to  rape  the  aama  woman,  admitted); 
1901.  Reinoehle.  Bute,  62  Nebr.  619.  87  N.  W. 
856  (prior  indecent  UnKOage  to  the  oomplain- 
ant,    admiaalUe);    1859.    Conkay    r.    People. 
6  Park.  Cr.  82,  86  (n\s ;  violent  conduct  in  the 
room  by  the  defendant  about  the  aama  time,  in 
overturning  the  stove,  throwing  thinga  ont  of 
the  window,  etc.,  admitted  as  indicating  a  pur- 
poae  to  alarm  and  coerce  the  woman) ;   1887, 
People  «r.  O'Bullivan.  104  N.  Y.  483.  10  N.  t. 
880  (rape  by  a  Catholic  priest  upon  hia  servant ; 
the  fact  waa  received  of  an  uuaucceaafnl  attempt, 
four  days  before,  to  ravish  her;  "it  U  always 
competent  to  show,  upon  the  question  of  his 
guilt,  that  he  has  niaile  an  attempt  at  mhhb 
prior  time,  not  too  disUnt,  to  commit  the  simie 
offence");  1877,  SUte  r.  Uxton.  76  N.  C.  216 
(that  the  defendant  "  waa  running  after  one  cer- 
Uin  bad  wliite  woman,"  exclude<i) ;  1848,  W  il- 
lume V.  Bute,  8  Humph.  585,  690,  684  (rape 
upon  the  defendant's  daughter;   the  fact  was 
admitted  of  a  series  of  requests,  threats,  and 
alUmpU  at  tha   rape,   extecOing   about   four 
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lUP^  ABORTION. 


I  358.   •»«,  otr.  "*• 

«er«twill  ^'r^Zh!^^^!!!Z!T!!!**'f-^  ^'>  Occ..ion.lIy  the  fo,. 

•ent  on  tin.  occ«.io„.  involve.  .  r^^  0^'^  '''"  »""^^"''y  «'  her  c«o* 

ti«i.  cannot  .lw«y«  be  di^crimiw^L      n  ul  J'*"''ct.but  their  a,,,.lic«. 

«  .pprupriate  for  the  prueecut^rL  the  o^  "7  "\"  "'  ^■'^'  '»*«  "vidence 

(2)  1  he  Jntent  principle  («n/,.  J 30:')  , TaiSie  n  "''^  '■" •*'''»'"'«'l' 
>uch  instrument,  or  drum  wheth«r  r>J  '""*7 '  «"'"  occa-iuns  of  usina 
an  innocent  intent.*  (ITnetl!.  "'/"^•«1"«»t.*  tend  to  negati^f 
iUelf  i.  to  be  proved.  Uld  all^XrtJo '/"''  ^''""'  '  ''-^>'  *''"'«'  'l!^  ac 
feature.  .  ge„en.l  design  iZt^rL^  ^^ '''' '^'"'^"e  by  common 
act  charged*  The  precSeinfe  lalu/"  T"*^  ""*  "^^  '^°'»»  '»«« 
principle,  with  moi  or  le«  coisLLly  •        ^""^*''»"  ^Uu-trate  thew 


••".by  Importunity,  by  "bmu  .i^X'^'""' 
••■eki  tomitif,  m/'i„i  #-~^"'  '?",  "V  force, 


Cbopr    ""  V'oM^on.  auU,  1 801,  from  R  „. 
I  Com  1*7' J"':,^"^'-  SUte,  M.I. 

Wil""''"  "•  •""?''•  '"•.  P*-!''"  ••  8*»,o„., 

C  *r  '/li»"-  ."■  •'**'^'  '  Cox  Cr.  283.  WiMe. 
y-  J.  (»<iminiiit*rin«  a  dnia  with  int^I .  ^ 
diicc  a  miacarrisn.  .  .„i_    "     .      intent  to  pro- 

It^'kerr.  P™^e.  loriH  mZ  iTlH^  =  "l^' 
fact  of  ^oth^r-rnji  ^d^'J^'ltZjI^^t 


I 

Mi.a." 


n.ent  on  tb.  Mm.  lir^'r     .S"  "'  •"  '"*'">• 
ri.K.-.ml„.„,„^)r,K^g"J°;«h«  •;-.»  mi.  .f. 

iilmrtion  (Other ii*ri,»M»!^;l^  v"?    ^-  '*" 
•itv    btiL    1..  .        ■   "  "■•  K""""'  of  orcrt. 

it.  commi«i„n  irinR  den'^^^^l)  .\t  V"   "*' 
with  intent  toTLin    '  "^  instrument. 

..ln.itt«l  to  l"Th.  intent?.  r88«  •':  '*?"^ 

People  .  li»,|o„^  68  Mich.  594.  «M  26  N    W' 
fenL.^.h   '  ''''"'^'''"  '  »''*  'i«=t  that  t  e  del 

w,';te:'5:^\h^,;^f:;;''''»'-"-'iinK  th„t  h. 

^PoopI,  „.  Abbott,  118  id.  263.  74  N  w!  jiff; 
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I  360  OTHEK  OFFENCES.  TO  SHOW  INTENT.  ETC.      [Cuap.  XII 

8  360  tod.c«.t  lUpcuT..  Sodomy.  Bt,«ny.  Ino-t.  B.d«otlon.  Adulf  ty. 
J  Therme  prindTles  are  occasionally  applicable  on  charges  of  u.decen 
ex,  o8«^  •  8odomy.»  biga"')'.'  °'  enticen.ent  for  prostitution .«  But  for  the 
ottlnc  r;f  adultery,  seduction,  rape  under  age  of  consent,  incest,  and  certain 
oJh  rs  th  r  U  coinonly  no  question  of  intent,  and  th°  "g^'^^.^j' P^'" 
conduct  of  the  defendant  with  the  woman  is  usually  to  show  not  ^f'f'^^ 
an  FmotL  of  lust.  This  is  perhaps  not  always  to  be  distinguished  from 
"See  o? Design  ;  but  it  is  best  examined  under  the  principles  applicable 
to  evidence  of  Emotion  (po«<,  §§  398^02). 


12. 


Bomloida  and  Homicidal  Awaulfc 


S  ^ifi-l  Homloid.  includln.  Murder  by  PoUon.  (1)  The  Knowledge  prin- 
Jl!(anu7tt^\^^  practLlly  little  application  here;  though  it  would 
Svlli^f^^^^^  a  knowledge  of  the  nature  and  injurious  effects  of  a 

''tatThe'/nlt  principle  (an(e.  §  392)  receives  constant  W"^!-; ^- 
tbemte.ttokill  is  in  homicide  practically  always- in  issue,  and    s  to  be 
ovd  by  the  prosecution,  and  the  recurrence  of  other  acU  of  the  sort 
end   to  ne...tive  inadvertence,  defensive  purpose,  or  any  other  form  of  v.u^ 
cent  intent     For  this  purpose,  therefore,  the  evidence  is  receivable  irre.pec- 
ve  of   whethe    the  Lt  charged  is  itself   conceded  or  not    Wliero  (as 
suallvUt  is  not  conceded,  the  evidence  of  intent  goes  to  the  jury  to  bo 
d  by  t^^em  only  ou  the  Assumption  that  they  find  the  act  to  have  l«on 
Le^yte  accused;  it  is  then  to  be  employed  by  them  in  deternumng 
Tn  ent     This  use  of  such  evidence  is  universally  recognized »    As  to  the 
utent.  yj  fi^ed  rule  can  be  formulated.    They  cer- 

;iTnt  nl  10^^^^^^^^^^^^  to  the  same  person  ..they  need  not  have 

accom^nie]  more  or  less  immediately  the  act  charged.*  and  they  may  have 

habit  of  ,.rfon„in«   abortions,   receiv.bU   to      rXo?  F^ia^r^'-'^.^'S  Sh.'T?:  8^^^ 


»h..w  the  intent  of  an  oiKration). 

I  1893,  State  v.  Slice,  88  la.  27,  65  N.  W 
17  (indecent  exix«ure ;  prior  an.l  aubse-iuent 
instances,  admitted  to  show  intent). 

»  1893,  SUte  V.  Place,  5  Wash.  773,  774,  82 
rac.  736  (a-ssanlt  with  intent  of  sodomy;  con- 
duct alwnt  an  hour  before  on  the  same  train  but 
in  another  State,  adnjittexl). 

•  1901  State  t>.  Graham,  23  Utoh  278,  e* 
Pa-  657  (cohabitation  with  several  women  at  n 
I>rior  time,  admissible  to  show  intent  durinR  the 

"'"MWeople  ..  Elliott,  119  Cal.  693,  61 
Pnc  955  (enticement  for  prostitution  ;  that  the 
defendant  had  attempteiUo  entice  other  young 
rirU  into  the  same  house  for  the  same  pur,H»e 
exclude.1 ;  but  it  should  have  been  received  to 

show  intent).  .        n       n  _.i. 

1  See  the  quoUtion  from  K.  v.  Cooiier,  ante, 

t  H  r.  Mobb.,  R.  ».  Roden,  Makin  ».  Att  y- 
Oen'l.  Eur.,  Smith  v.  State,  Ala.,  Austin  V. 
sllt«:  Meltou  V.  SUte.  Ark..  People  ».  Walters, 


t.  Sute,  Fla.,  Reese  v.  State.  Shaw  ».  State, 
Oa.,  State  P.  Fontenot,  U.,  StaW  ».  Pike,  Me^ 
Com.  t..  CampWll,  Mass.,  People  v.  Knapp,  eo- 
pie  V.  Marble,  Mich.,  Sute  t>.  f  esterman,  .stMe  r. 
Maitin,  State  v.  Sanders.  Mo.,  Walters..  Peonle. 
N.  Y.,  Stat-.-.  Mace.  N.  C.  Peonle  „Coughlin. 
Uuh,  Poinilexter's  Case,  Va.,  AUncht  f.  S  ate. 
WU.  Pms^hncmr,:  R.  v.  Morr,  K.v.  Calder, 
B.  V.  OeeriiiK.  R.  v.  Winslow,  R  v  Garner,  It. 
V.  Flannapin,  EnR.,  Johnson  ».  State,  Ala.,  I  ■  o- 
l>le  1).  Thacker.  Mich.,  Goersen  v.  Com.,  1  a. 

•  R.  ».  Roilen,  Makin  v.  A.-O.,  tng.,  Smith 
„,  State,  Ala.,  People  v.  Waltem,  Peo^e  .•. 
OraiR,  Cal.,  Killins  v.  State,  Oliver  v.  .state, 
Fl...  Rees^  "•  «'»»«.  Oa.,  State  v.  ForUenot, 
La.,  People  1..  Marble,  Mid...  State  v  Tes;.,- 
man  State  v.  Sanders,  Mo.,  People  v.  CouRhlin, 
Utah  ;  to  also  in  almost  all  the  jpoisoning  cases. 
«  R.  V.  Roden,  Makin  v.  A.-O..  Eng.,  Austin 
V.  State,  Ark.,  Shaw  ».  SUte,  Oa.,  Poir.lexters 
Case.  v.. ;  to  alBO  in  almost  aU  the  pououmg 
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been  done  even  at  a  subsequent  time*    THa  n«>„  1    *      .. 

of  c,rcu,n.stances.  and  «  correct  ZlicaSn  Jf  thf    '  "^7  '"'"''7  '''"^'y 

""der  so„.ewhat  si"n!ar  circumst^'r^eneTo  li;  !"" ''I '""''  '>'»-'-" 
inadvertent  taking  or-of  uiisUik..,.  n^^  •  *\"^'''  negative  the  supposition  of 
sponsible  for  the^tl^e  S,  Lf  r'T"r"'.r''"  "'""8^'  t'- person  rl 
intent  having  been  showHo  'Eercrr-^rL  1'  ""' '""^'  "  ^"""-' 
fendant  may  be  then  shown  to  be  iu  d.2r"  ^  ^^'"""so^ver  done,  the  de- 

«s  nmkmg  it  probable  that  the  d"LlntZ  •'«f^'"J»"t  is  to  be  shown, 

conunittod  the  act;  and  it ^e  ive  tl^"  ,""'  ^''-'^-S"  or  plan  „„, 
common  features  they  naturaUy  i  2.  tT  '"'"'"'  "'''  ''  ^"'  "''  ^'-"Kh 
or  system,  of  which  tly  ar^  fe  1  i^w  fir''''r"'"  °'  "'"■''  '  »''""'  ''-'^'". 
«  fully  reeognize.1  in  tl^  pre  eZt        t  .  'T  '"^■""«-     Tbis  principle 

'•'  applying  it  in  iK,isoni„,!  ease     »  but  !''>'"  "''™^'"""'  ''«'''^'i"n 
and  numerous  instances  iltoe^ts  e  „.  I 'T ^  ^  r"  "  "'""^'  ""f""'"'''^. 

The  precedents  in  the  variou    iuris!  ni    "'^'^  !;="•"'''>' '"'  ^^'^'l'  ca^^es.- 
tbe  foregoing  principles  wir^i^^^llrZi;;:::::^?  '''  •^-^^"P-t  of 

•  Sniill,  „.  State.  AIn.,  r™i.I>.  h    W,.1t.~ 
r.-o|,  0  ,-.   Craip.   CI..   Killi,,,  ',     Lw    Vl?"      ^J     «:»' "'In-itt,..!,  on  the  nuthoritv  of  R    „ 

iiiiti 

nll^r*!         "'  "7""'"'  ""'•■'•  '"''"■t»  I>«viiiB  lK...n 


St.to  r.    Mare     N    «"■'  V",".""  •  *«"'"«.  Mo. 
^._^^_  K.  -.  (i..eri„«.  R.  „.  Flannagan,  B. ».  aaiey. 

tlii»  i«.iMt."  '  ''"'"I""""'  ix  net  dear  on 
Mi,',.""  "■  ^'""""8»n.  KnR.,  Pe„,,Ie  „.  Thacker. 
•  K.    ,..    Cotton    (inMl    R.   „     „,,^^„^ 


-.it.o|aw,i;,n://;:';;;,,l;;,,,,,^.!j-S;,;'''«- 

""4.  K.  I.  Kmleii,    la  Cox  Cr.  6.10,    |,„»|,    ,, 


(niiiiiler  I>v  NiilTm-atiiiK  h 


ti.;;n.,.tti,at,i;e;i;:,;:;:;,,;;;,^,;;;:;' 


"K  tier  infant  «l,i|,.  in  lx,l  • 


£";•   "'.'"'•'•'i»n'iiee|...state,  84  Ala  4'4   '«,' 

'    iMi    ami  s.  ;  tlie  (lefemlaiit'.s  Inllowinff  im  >< 
n.Ml  shoo  ,„^  at  hin,  after  sl.ooli,  ,  "    '?|    ^.l'^- 


1,  .10  So.  .iro  (mnnler'of 


child 


reu  wiio  had  also  died 


'  hail  four  other 


"I'lraey  lietwren  the  .lefendanti 


a  iHiIiceolIii 


ei'r ;  eoit . 


I'r  at  the 


'"  '"'■'"'•■y  «t  early      Hak,.,  f.  Stnt, 
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e,  4  Ark.  Sii,  lil  (general 


l>riuci|jlc 
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8  364.    A—It  with  Inunti   Oth.r  Oil«-  of  Pw.an.lVloI.Bo..    The 
principle  of  Intent  {ante,  §  302)  here  admite  other  acts  of  the  defendant 


lUted,  that  other  acts  of  violeuco  are  admiMible 
to  .how  intent) ;  1861,  Au.tin  v.  State,  14  id. 
65S,  658  (munler  by  a  alave  to   »how  Intent, 
"former  erudgea,  former  threats,  previous  lying 
in  wait,"  etc.,  admissible  ;  here,  the  slave  a  dec- 
larations that  he  would  resist  c.iptnre)  i  1884, 
Melton  ».  State,  43  id.  367,  371  (iiinrder  alleged 
to  have  been  done  in  nursuanie  of  »  plan  by  the 
Ku-KUix  Soeiety  to  di»i>08e  of  the  deceaaed  for 
having  optKwed  the  8.Riety;  the  fact  received 
that  the  delendaut  with  others  had  on  a  former 
occasion  gone  masked  to  the  d.-ceaswls  house 
and  flogged  him  as  a  i«.rt  of  the  plan  to  stop  hi. 
opiH>siti»n) ;   C„l. :  1893,  People  v.  Waltenh  98 
Cal   138,  141,  32  Pac.  8«4  (murder  of  a  w)n  j  the 
killing  of  the  mother  immediately  afterwanU  by 
an  aswwiate  of  the  defendant,  with  the  fact  of  a 
longstiinding  feud  between  the  two  imrties,  ad- 
mitted to  simw  intent) ;  1895,  People  e.  Smith, 
106  ill.  73,  82,  39  Pac.  40  (murder  of  U. ;  the 
killing  of  C.  in  the  same  house  at  the  same  time, 
admitted  to  show  that  C.  could  Pptlm^'e  killed 
D.);  1896,  People  e.  Craig,  111  id.  460,  487,  44 
Pac.  186   (wife-murder ;    after  evidence  of  ill- 
feelina  bv  the  defendant  against  his  wife  s  family 
generally,  the  fact  that  he  shot  the  wife  s  brother 
it  the  same  time  as  the  shooting  of  the  wife  and 
then  went  immediately  to  her  father  and  mother 
and  shot  them  was  admitted  as  showing  that  the 
.hooting  of  the  wife  ««?  "»' """i'™**'*  i.^'??' 
People  V.  Miller,  121  id.  343,  53  Pac.  816  (M. 
killed  0.  when  C.  stopped  M.  s  pursuit  of  a 
woman  N.  ;  the  intent  of  the  pursuit  admitted, 
to  show  the  intent  against  C.)  ;  tM- '    1»»1. 
KiUins  V.  State,  28  Fla.  313,  333,.  9  So.  711 
(killing  of  the  .leceased's  mother  immediately 
afterwanls,  admitted    to    show  intent)  ;    1896, 
Oliver  v  State,  38  id.  46,  20  So.  803  (shooting  of 
another  person  at  the  same  time  and  m  the  same 
affrav,  admitted)  ;  1898,  Milton  v.  SUte,  40  id. 
261  "24  So.  60  (murder ;  shooting  another  at  the 
mme  time,  as  negativing  '«lf;J<'if  "'^''' 'I"'"""';'.'- 
1900    West  V.  .State,   42   id.   244,  28   So.  430 
(muriler;  the  killing  of  the  only  other  man  in 
the  vicinitv,  just  beforehand,  robbery  of  a  house 
being  the'nintive,  admitted  to  show  intentl ; 
Oa  ■  1849,   Keese  v.  State,  7  Oa.  373  (assault 
upon  the  deceased's  father  just  l>efore  the  mur- 
der :  such  evidence  limited  to  "the  time  of  the 
transaction") ;  1878,  Shaw  e.  State,  60  id.  246, 
250  (wife-H.unler  by  beating  ;  the  fact  of  a  simi- 
lar healing  four  years  before,  admitted)  ;  Ida  : 

1900.  State  v.  Taylor,  —  Ida.  —  ,  61  Pac.  288 
(munslaughter;  the  defendant's  shooting  at  a 
witness  shortly  afterwards  while  escaping,  ex- 
cluded) ;  A'v.  .•  1895,  Seylor  v.  Com.,  97  Ky. 
184  30  8.  W.  390  (munler  ;  questions  as  to  the 
killing  of  two  olhei-  persons  "  at  the  same  place 
and  imnieiliately  afterwards,"  excluded  :  errone- 
ous); 1896,  Oi-een  i).  Coin.,  —  I'l.  —  ,  33  S.  W. 
100  (a  nearlv  sinmltaneona  killing;  obscure) ; 

1901,  Bishop' v.  Com.,  —  id.  —  ,  58  S.  W  817, 
60  S  W.  190  (munler  of  an  ofllcer ;  that  the  de- 
fendant had  just  killed  another  man  and  was  flee- 
ing fit)m  arrest,  admitted  «•  evidencing  motive) ; 


1903,  O'Brien  v.  Com.,    -  id.  -  .  74  8.  W  6M 
(murderduringaburgUry  ;  burglary  of  neighbor- 
in«houM.on  the  same  night,  adniitteil) ;  W..' 
1896,  SUter.  Fontenot,  48  La.  305,  19  So.  Ill 
(attacks  by  the  defendant  on  a  thir<l  jieraon  jnst 
before  killing  the  deceawd,  adniitteil)  ;   Me.  : 
1876    State  v.   Pike,   65   Me.    Ill,  113  (man- 
.laughter  of  wife  by  cruel  abuw  ;  other  acta  of 
violence  on  the  same  evening,  admissible,  but 
not  " another  dUtinct  assault")}  Maia. :  1863, 
Com.  V.  Campbell,  7  All.  541  (murder  at  7  r.u. 
by  one  of  a  mob  during  the  Draft  B'ots ;  riot- 
ous acts  by  tl  *  defeniUnt  at  :  of  the 
ume  day,   admittwl    to  show  t             *quent 
guilty  intent,  provided  there  wasagc..  .al  resist- 
ance and  disturbance  of  the  public  peace  such  that 
the  earlier  and  the  later  acta  fornietl  "a  mrt  of  one 
transaction");  Mich,:  1872,  People  v.  knapp,  26 
Mich.  112,  116  (murder;  the  preceding  affray, 
alleged  to  have  involved  a  rape  on  the  deceaseil, 
ailinitted) ;  1878,  People  ».  Marble,  38  id.  117, 
J23  (murder  of  A.  ;  three  person,  attacked  at 
once  ;  A.  waa  killeil  outright   M.  was  pursued, 
and  all  fired  at,  within  two  minute. ;  the  shoot- 
ing and  pursuit  of  M.,  admitted  as  "coloring 
the  act  of  attacking  A.) ;  1901,  People  v.  Dowd, 
127  id.  140,  86  N.   W.  546  (certain  "acts  of 
violence  "   to  other  persons,  excluded) ;  -W'*'- j 
1846,  Dowling  v.  State,  5  8m.  *  M.  664,  666,  688 
(munler  of  a  slave  by  an  overseer,  by  beating; 
the   fact  excluded  that  the  defendants  usual 
manner  of  punishing  the  slaves  was  by  a  thick 
woollen   Mddle)  ;    1898,    Herman  v.  State,  75 
Miss.  340,  22  So.  878  (munler;  defendant  a  as- 
sault on  the  deceased  with  a  knife,  about  a  year 
before,  excluded) ;  Mo. :  1878,  State  v.  Tester- 
man,  68  Mo.  408,  415  (munler;  the  cutting  of 
another  person   by  the  defendant  in  the  same 
afl-rav,  admitted) ;  1881,  State  r.  Martin,  74  id. 
647  (munler ;  two  other  indictments  lor  lelonions 
a.saault,  excluded)  ;  1882,  State  v.  Sunders,  76 
id.  36,  36  (a  stroke  at  a  bystander,  who  had 
seized  the  defundsnt  after  the  killing  and  ns  he 
was  escaping,  adinitte.1)  ;  1882,  State  v.  Emerv, 
ib  349  (previous  assault  to  show  intent  to  kill ; 
obscure) ;  1900,  State  ».  Tettaton,  159  id.  354, 
60  S.  W.   743   (munler;  the  killing  of   other 
members  of  the  family  at  the  same  time,  and  the 
burning  of  the  house,  admitted) ;  Mont. :  1901, 
State  e.  Shafer,  26  Mont.  11,  66  !  ..c  463  (con- 
flict between  the  same  parties  a  few  hours  bclore, 
adniitteil);  Xebr. :  1903,  Jahnke  f.  State,    — 
Nebr  —  ,  94  N.  W.  158  (prior  attempts  I..,  otlicr 
means  to  take  the  deceaseirs  I'fe.   »J""''«I)  i 
Ifev. :  1895,  State  v.  Vaughan,  22  Nev  286,  39 
Pac.  733  (whether  or  not  the  deceased  had  been 
the  aggressor ;  former  attempt  by  the  deceased  to 
shoot     the    defendant's    brothers,    excluded); 
N.  M. :  1893,  Roper  v.  Terr.,  7  N.  M.  255,  285, 
33  Pac.  1014  (munler  ;  nrevious  Kltenipt  at  rob- 
bery of  another,  not  admitted  on  the  facts  to 
show  intent  to  rob  the  deceaseil) ;  A;/- 'J^^' 
Stephens  r.  People,  4  Park.  Cr.  396,  611,   19 
N    Y.  571  (wife-murder;  to  show  a  general  Ue- 
aign  to  get  rid  of  aU  obataclea  to  marry  a  woman 
488 
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tent  charged  (to  kill,  to  wound,  to  resist  an  officer,  and  the  like).    No  fixed 

Wore,  five  niilrs  .way  at  East  M.,  where  he  mid 
admi»»  We  to  .how  ",.ur|K««,  preparation,  and 

735,  /  38,  743  (murder  of  a  woman  by  stabbing  • 
the  fact  admitted  of  the  .hootinK  of  her  .'on, 
puiion  b»  th.  defendant  j«,t  previon>,ly  on  t^e 
»ani«  nwFit  under  cin-umatanceJ  indieatiL  a  d"! 

CS  33  g:.u''7«"«'-«^;''^'  ,'*«"•  P"i»''^''ter-, 
„rfh  "^.'^'""•.'fifl.  '88  (murder;  a  prior  attack 
on  the  dem«e,i  by  the  defendant  on  the  same 
.nomiUK,  «'  n.M;  189.5,  .Nicholas..  C„,nT91 
1;  "•  ^}  ^-  ?;  »«*  "'"  •I'-fei'danfa  Ki;i„g 
r  ,::!l'k  '"'•/" """^  J'""'K  ''"  «""ln.h^i.^te? 


B  ,  of  which  the  wife-murder  wa.  to  b«  one  part, 
the  fact  waa  received  of  an  attempt  by  the  del 
bin.    r.'  ^,^"''o.r''K  B.'».«itord.  by  ending 

reflectirj  ^^•S'.'"k''-""?  »"""J'-''»->«  I'tte? 
renectnig  on  B.  .  character) ;  1864,  Walters  v 
People,  6  Park.  Cr.   15   (n.unler  !.>  .t^bbrng 
acts  of  violence  to  the  deceased  on  the  day  &•* 
89^  •;  •"",'*'•  V  »''?••  deliberation  of  iZt) , 
1893    IVo nle  v.  Lanibia.  140  N.  V.  87,  35  N.  K 
<I2  (murder;  violence  on  behalf  of  the  same 
piramour,  four  months  Ijefore,  exclude.1) ;  1895; 
I'eople  V  She.    147  id.  78,  41  N.  K.  6)8  (ad 
mittrnft  in  .  tnal  for      micide  at  the  ,wlls,'tbe 
Ifml  ?',*  f  "*r»    I'l""  '"  repeat  votes  and  to  in- 

riace,  157  id.  684,  i>  N.  H^^  67«  (horn  ™de  of  I  wl.^.l  t  J*?*?""^  '"  '^^  "i"  ■J™""'"'  '■>  "  l-oat 
itep<ia«ghter  ;  ass„„lt  by  defends  it  on  her  bus*  ^  ,  l,)^  ?.'i""'.  T'  'J'"'8'"'  ""h  ""ki-K) 
Mnd  alter  the  dauxbter'a  death  .nd  on  his  re-      l^Zu'J"^  ^^}"':^'i':. ?'»'.-.  «  Wis.  74  (nZl 


f  »^i  iv'^'W  "T™""'  "}  ueienuani  on  ner  hus- 
band alter  the  daughter's  death  .nd  on  his  re- 
turn,  admitted  to  show  intent) :  V  V  •  ISTl 
State  ..Shufo^  69  N.  C.  486  492  (muZ"f 

fb,.r.''"i!".."^l'"';  "',°  defendant's  a.lmi«.ion 
that  she  had  "had  a  child  tliU  way  before  and 
put  It  away,  exclude.1 ;  the  evidehce  here  left 
It  ».']«ftain  j'hether  the  child  was  killed  by  an 

«L;'.  In-  ^'"  "**""•  »  1""'"  of  »>'  hour 
after  a  killing,  upon  an  eye-witness  who  was 
Boing  away  to  telf  the  new.,  admitted  to  show 
intent) ;  J>«.  .-1877,  Snyder  f.  Com.,  86  Pa.  519T 


alHUKhter  of  his  son  by  striking  with  a  cS  ■ 
evidence  of  f„™er  striking,  of  the  boy  «",h  an 
axe-helve  and  otherwise,  not  admitted  even  to 
alow  .ntent;  clearly  wronp) ;  1903,  Paulson  v 
State,-  Id.  _  ,  94  V.W'  771  (murder;  larce- 
nies several  years  before,  eicludej);  1903,  Hora 
V  State.  --  Wyo.  _  ,  73  Pac.  705  (.lefe,  dant™ 
a«»u  t,  shortly  l»,fore,  on  the  deceased's  fa  her 
adimtted  to  show  motive  and  identity) 

Additional  instances,  analogous  to  the  fore- 
going  cases,  are  cited  under  §§  396,  397    »<»/ 


,,,  ,  "  J  — ,  "■ "  ""j>»>"  I'.  «^om.,  ea  ra.  si». 

fi.,llr.    r  °^'.'"'  '"iS-'iraate  infant  of  the  de-  motive.  -'  -■  ' ' "-"'"  "■ 

^^f  tSdilT)  ;%a:cTm:'n{^dT  4  rrp'i3^r  ■■  ^-  •:  ^««»-  ?•  -■  «"^. 

ett,   aha.   Holmes,    174   id.   211    34  Atl    «««  f.  V    *'■  3-^5  (mixing  poison  with  a  he     "- 

(the  killing  of  three  children  of  t'he  deceased  s!  ,ul^  1™!  I'!":,',""'"'*'''.''."'.  «•">  other  horses  m 


i.V«.~*r*i     .       "",,'^"  o"  tiie  deceased  so 
as  to  prevent  the  decease's  wife  from  learalng  of 
his  death,  admi.ssible) ;  1898,  Com.  v.  Wilson 
186  Id.  1,  40Atl.283(munle'r;  attempt  toTob 
another  person  at  another  time,  and  other  un- 
connected   crimes,   excluded);    1901,  Com.   v 
Major,  198  id.  290.  47  Atl.  741  (muHer;  prior 
bnrglary  at  another  place  the  same  evening, 
admitted    as  showing  intent);    1901,  Com.  * 
Biddle,  200  Id   647,  50  Atl.  264 (murder;  casual 
mention  of  other  crimes  by  an  accomplice  re- 
lating hia  intimacy,   held   not   improporiy  ad- 
Si    "')•.  *;^---  1833,  Avery's  Triil,  Sew,wt, 
Hildreths  Rep.  41  (murder;  anonymous  letter 
making  an  appointment  with  the  decease.),  ail- 
?J1     n  *t'"1!""  'he  presumption  of  suicide"; 
Mdy,  C.  .1.,  Braytoii  and  Durfee,  JJ.,  sitting)  ■ 
Tm,i  ■  1843,  Stone  ».  State,  4  Humph.  27,  35 
(murder;  the  fact  that  the  defendant  had  shortly 
be!,.re  set  fire  to  the  deceased's  house,  rejected, 
because  proof  of  a  separate  felony  could  not  bO 
received;  erroneous  reason) ;  Tex.:  1899  Bark- 
man  V.  State,  41  Tex.  Cr.  105,  52  S.  W.  69  (mur- 
rZk  *  VSB"  "'•■•''''•"'"I  prior  killing,  excluded) ; 
P       o.'/l^i-^™'''*"-  Coughliu,  13  Utah  58,  44 
Pac.  94  (killing  of  another  i«-rson  in  the  same 
alfray,  to  show  intent,  admitted);  yt.:  1902 
State  ».  Eastwood,  78   Vt.  20.5,    50  Atl.  1077 
^numler  of  a  wife's  sister's  hu.sband  at  M.  •  de 


^; 
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he  same  stable,   a.lmitted  to  show    intent)  ; 

tint '  ?•  •'■■  M  "'''7'  ^  ^'°^  ^'-  **8  (administrk. 
tion  of  similar  drugs  on  subsequent  days,  ad- 

184/     Pollock.  C.  n.,  in  R.  „.  feailey,  ib.  312 
(declaring  evidence  admissible,  on  a  charjie  of 
IK.isoi.inR,  that  the  pri.soner  had  attempted  to 
H  nlT^f    .  decease.1  by  sawing  neariy  in  two  the 
limb  of  a  tree  on  which  the  deceased  was  accu.- 
tomcd  to  ait  when  fishing) ;  1849,  R  v  Geer- 
Tg,  18  L.  J.  M.  C.  2!6  (m'lrferof  hus^nd  by 
arsenu-|H.,soning  ;  evidence  was  offered  of  the 
death  by  arsenic,  within  six  months  later,  of 
two  sons  of  the  defendant,  and  of  the  arsenical 
illness  of  a  third  son,   to  show  (1)  "that  th« 
deceased  had  in  fact  di«l  of  ,K.i8on  adminis- 
tered by  sonie  party,"  and  (2)  "to  prove  that 
the  death   of  the  deceased   husband  was   not 
accidental     ;  objected  to  because  the  death  and 
Illness  occurred  after  the  death  in  issue;  Pol- 
lo.^k,  C.  B.  Alderson,  13.,  and  Talfourd,  J.,  an- 
proving,  admitted  it,  "to  determine   whether 
such  taking  was  accidental  or  not "  ;  the  prose- 
cution also  connected  the  defendant  with  the 
plan  or  system  by  showing  that  she  generally 
cooked  the  meals  for  all  four  persons) ;  I860  R 
V.  Wmslow,   8  Cox  Cr.  397,  Martin,  B.  (mu/ 
der    by     antimony -poisoning;    evidence    that 
withm  SIX  months  three  other  persons  in  the 


fcndant'ash;,   n^of  hU;  fe"  „'attheLme      """""f  ''-1  "r"".'hree  ot^er  persons  in    he 

tiiue..ndofhi.w^f..ndh^:mX-'.^Lle^;     hTd^ttSr;:S&nTr„'fe 
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rule  can  be  formulated  as  to  the  similarity  which  the  other  act  must  bear; 


chiefly  "  to  txclnrte  the  inppMition  of  iin  i 
dental  poisoninR  in  present  case,"  but  was 


1  acci- 
„    poiaoninK  in  preeent  'caae,"  but  wa«  ex- 
dii.led  ;  no  reason  given) ;  1863,  R.  ».   Oamer 
and  wife,  3  F.  4  F.  681,  4  id.  816  (munler  by 
arseniu-poisonins ;  the  deceased  vu  the  mother 
of  the  male  defeiid^uit ;  the  latter  soM  arsenic 
for  agricultural  porjioses  ;  the  fact  thnt  one  of 
his  own  horses  and  some  of  his  milk-cuntoraers, 
against  whom  he  apparently   had  no  feeling, 
had  suffered  from  arsenic,  had  been  received  to 
show  accidental  adiniiiistration  ;  and  the  fact  of 
the  death  of  his  formn-  wife  was  then  received 
to  negative  accident)  ;  1864,  R.  v.  Harris,  4  id. 
842,  Willes,  J.  (neneral  principle  of  U.  v.  Geer- 
iuc  approve!) ;  1873,  R.  v.  Cotton,  12  Cox  Cr. 
400,  .\rchih:ild,  .1.,   l.ush,   J.,  and  Pollock,  B. 
(murder  of  the  defendant's  stcpcliild  by  arsenic- 
poisoning  in  July  ;  the  fact  was  received  of  the 
death  of  the  defendant's  two  sons  in  the  preced- 
ing November  and  .March,  and  of  one  M.,  lodging 
in  the  house,  in  tlie  nreceding  April  ;  all  were 
supplied  with  foo<l  by  the  defendant  audallshowed 
arsenic-traces  ;  the  evidence   wai   received  on 
the  authority  of  Ocering's  and  Garner's  Cases)  ; 
1878,  R.  V.  Heesom,  14  id.  40,   Lush,  J.  (mur- 
der of  her  child  by  arsenic-poisoning  in  Octo- 
ber, 1877 ;  evidence  having  been  received  of  the 
death   of  another  child  of  the    defendant    in 
M  irch,  1876,  and  of  the  defendant's  mothi'r  in 
Novemlier,   1877,    by  the    same   poison,    both 
being  in  the  same  houiehoM,  the  fact  was  also 
received  that  the  lives  of  all  three  had  been  in- 
sured a  short  time  before  by  the  defendant,  and 
that  on  the  death  of  the  other  two  she  had  col- 
lected the  insurance  ;  following  Oeering's  Case) ; 
1884,  R.  ».  Flannagiii,  15  id.  403  (two  sisters, 
chargeil  with  the  murder  by  arsenic  of  the  hus 
band  of  the  second  ;  evidence  was  offered  of  the 
deaths  by  arsenic-poisoning,  within  three  years, 
of  three  other  iicrsons  in  the  same  householil ; 
Butt,  J. :  "1  think,  where  the  authorities  are 
at  all  in  conflict,  the  safest  rnle  to  be  guided  by 
is  one's  common  sense,  and  I  cannot  conciivo 
that  on  a  charge  of  this  n.itnro  it  is  consistent 
with  common  sense  to  exclude  such  evidence. 
It  has  been  ilecided  ...  in  the  case  of  jtoison- 
ing  by  arsenic,  that  evidence  of  the  di^aths  of 
people   other   than  tlie  deceased,  whose  death 
was  the  subject-matter  of  the  particular  inquiry 
might  be  given,  with  a  view  to  showing  not 
that  the   prisoner  had  poisoned  the  deceased, 
but  that  the  deceased  had  in  fact  dieil  by  poison 
administered  by  some  one  ;  that  is  the  extent  to 
which  that  authority  went,  and  that  is  the  ex- 
tent to  which,  I  have  no  hesitation  in  saying,  I 
shall  admit  evidence  as  to  the  other  deaths  in 
this  case")  ;  Ala..-  1850,  Johnson  f.  State,  17 
Ala.  618,  «22  (wife-murder  by  jwison  ;  a  foi-mer 
attempt   by  the  defendant  to  poison   her,  ad- 
missible to  negative  mistake) ;  la,:  1897,  State 
V.  Smith,  102  la.  656,  82  N.  W.  279  (the  de- 
ceased was  insured  in  the  defendant's  favor,  and 
had   died  of  jioison  ;  one  year  before,  he  had 
h^-en  shot  in  the  head,  but  had  only  lost  sight 
thereby  ;  the  complicity  of  the  defendant,  his 
wife,  -u  the  shooting,  admitted)  ;  1899,  Stale  i; 


Lightfoot,  107  Id.  844,  78  N.  W.  41  (poisoning 
•  horse  by  strychnine  ;  the  ptvaence  of  strychnine 
in  other  horse-boxes  in  the  same  bam,  and  the 
poisoning  of  other  horses  in  other  barns  of  the 
same  owner,  on  the  same  night,  admitted) ; 
Mam. :  1888,  Com.  v.  Robinson,  146  Mass.  671, 
16  N.  E.  452  (murder  by  poisoning  a  brother- 
in-law,  the  obtaining  of  an  insurance-benefit 
being  the  alleged  motive ;  the  prosecution,  to 
show  that  the  defendant  had  formed  a  general 
design  to  obtain  the  money  by  killing  him,  was 
allowed  to  give  in  evidence  that  her  sister,  the 
original  beneficiary,  and  then  a  child  of  her  sis- 
ter, had  died  by  poisoning  within  the  ^irevioi-s  five 
months  while  under  the  defendant  a  care,  and 
that  the  brother-in-Uw  had  then  appointed  the 
defendant  the  beneficiary  ;  atUe,  $  304)  ;  1897, 
Com.  V.  Kennedy,  170  id.  18,  48  N.  E.  770 
(poisoning,  by  putting  poison  in  a  tea  cup ; 
the  finding  of  the  same  poison  in  the  same  cup 
at  other  times,  admitted  to  show  an  anonymous 

S;henie) ;  Mich.  :  1870,  People  V.  Lansing,  21 
lich.  221,  226   (poisoning  a  grandmother  by 
fiutting  arsenic  into  wine  ;  a  similar  attempt,  a 
ew  days  before,  by  putting  arsenic  into  her  food, 
admitted  for  another  purpose,  and  the  present 
question    left    undeci(led)  ;     1896,    People    v. 
Thacker,  108  id.  652,  68  N.  W.  662  (wife-poi- 
soning;  attempts  to   poison  the  wife's  sister, 
living  in  the  same  household,  held  admissible  to 
show  intent  and  negative  accident,  but  not  to 
show  the  act  itself  of  administering)  j    1903, 
People  V.  Quimby,  —  id.  —  ,  96  N.  W.  1061 
(iHiisoning  of  another  chiMin  the  same  way  at 
tlie  same  time,  admitted) ;   V.  K ;  1858,  People 
V.  Wood,  3  Park.  Cr.  685  (murder  of  a  sister- 
in-law  by  poison  j   the   fact  was  admitted,  to 
show  a  general   purpose  to  get  the  brother's 
estate  for  himself,  of  the  prior  poisoning  of  the 
brother,  the  contemiioraneous  attempt  at  poi- 
souing  of  his  two  children,  the  procuring  him- 
self   appointed   as     their    mianlmn,    and    the 
forging  of  claims  against  the  estate  ;  all  these 
being  "parts of  n  singl-  transaction,  influenced 
by  a  single  motive,  and  designed  to  accomplish 
a  single   object ")  ;  1901,  I'eople  v.  Molineux, 
168  N.  Y.  264,  61  N.  E.  286  (murder  of  A.  by 
poison  sent  to  C.  and  taken  by  him  and  also 
by  A.  ;  the  defendant's  murder  of  B.  by  similar 
poison,  more  than  a  month  previously,  the  only 
other  common  circumstances  being  that  B.  and 
C.  were  memlwrs  of  the  snme  club  as  the  de- 
fendant and  that  the  defendant  had  conducted 
false  correspondence  with  other  persons  in  the 
names  of  B.  and  of  C,  hehl  inadmissible,  as  noi. 
relevant  to  prove  motive,  intent,  common  plan, 
or  any  other  evidential  element ;  three  judges 
dissenting)  ;  A'.  C. :  1892,  State  v.  Best,  111 
N.  C.  638,  640,  15  S.  E.  930  (wifemunler  by 
imisoning;    the   presence  of  uneaten   poisoned 
food  in  the  house,  admitted) :  Oh. :  UM,  Far- 
rer  v.  State,  2  Oh.  St.  M.  «1,  67  (murder  by 
arsenic  of  a  child  )>•  '         •imily,  by  the  ilefend- 
aut,  the  nurse,   in  iber,  18ril  ;    the  fact 

admitted  of  deaths  •     .iher  memliers  of  the  some 
family  in  the  same  way  about  the  same  time  j 
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LTif.^jT  *";"""'''"  P""""''  '*  """y""*  accompany  immediately  the 
act  charged;*  and  it  may  occur  at  a  time  subsequent.*  The  precedents  Ulus- 
trate  these  various  aspects  of  the  principle.* 

kot  th«  hot  rejected  of  the  death  of  I.,  ■  former  JiidRet ;  unnlt  irith  Intenf  ♦«  vsii     a  r 

mutrew  of  the  defendant,  in  the  unie  way.  in  tiddni   -^e  LTnf  ..  ^"l'  ^''•""• 

the    preceding  A«g«„,    before    the  dt-friKan"  T-^Trft^r  tt  fi^riL  and  ^^^7    ^"'"^^ 

e«m«  to  F.'a  hoUM;    Bnrtlev.  C    J      dis»  >  •  :X%iT"1    i  V     *     .    ,   "™"'''"'  ''""*''f '*■ 

187i5.  Brown  v.  State.  20  id  176  180  (iH)i«,ninJ  !1„!  '*  """''"'•  »'"'  """'  «'^'  "K"'"  "t  tlie 

horei  ;  the  fact  ..l^dr2i''„J\1;e  *»&g  o1  W7  eVrVurr:;n^lTV*''n"',i™'> ' 
other  honei  about  the  aanie  time  m  tli«  »n..      /.    .'.  r'""i  •^•.''•^g^rHld,  41  U.  C.  Q.  B.  303 

jillWS  to  indicate  That"""  JZd." ,  'had" b!  fc-'eicKiriT"  ,%tl>  ''''''"'15  T'  l,"  'it' 
flictod  the  injurie.  and  had  given  out  that  a  Sardlnlt  uh  ,  i'„.^ . :  ""  ■••.  8"'t«. ,«!«  Ala. 
general  epidpniie  prevailed.  »lth  thedeaioriof     ff„„''^'"'* '"""'7'' *"  <^''"'""' """"''"  i  pr^- 


.      .       .     -     7^    y-'^H  .    ...1.    ur.ciiiiniji    jiuu 

criminally  intimate  with  Siiaan  C.  for 
UHuf  years,  JuriiiK  the  life  of  hia  firet  wife, 
and  mamed  the  deceased,  his  second,  while 
Susan  C.  was  still  unmarried;  the  criminal 
relation  continued.  C.  was  married  to  8.,  and 
both  lived  in  the  defendant's  house ;  .S  's  life 
was  insured  for  his  wife  in  November,  1870  ;  he 
died  in  February,  1871.  and  the  defendant  ool- 
lected  the  insurance  ;  then  the  defendant's  wife 


di«l  inJune     8      ;;„  offer    y   he  Z.  e,rion      4%  Pac'  ',nli*  \*'";'''''  "•  ^H^"'  "'  «..!.'  688. 
to  show  t.,at  the  c.,^  and  circ^uml'.rsTn'hS     o.^e'^  iu     .t^.'J:,"^l'"LT„"    T.L".!''r.""P  »' 


to  Show  that  the  cause  and  circumstances  of  the 
t«o  deaths  were  similar,  and  that  the  defendant 
attended  both,  was  rejected,  because  the  other 
facU  did  not  show  that  the  death  of  8.  and  the 
wife  could  have  been  "  contemplate<l  as  parts  of 
one  plan  in  hU  mind  in  which  the  takin«  of  S.'s 


Wife  and  the  clerk  immediately  after,  admitte.1  j 
Freeman,  J  dixs.) ;  1898,  Ga»t..n  v.  State,  117 
III.  IBZ,  23  8o.  68'2  (shooting  a  gun  across  a  public 
road  ;  defence,  accidental  discharge  ;  declarations 
just  before  of  an  intent  to  sluwt  at  Mr.  Bryan's 

i'iP'T'S''""'^'')  i  .JS^S.  Elli"  »■  State,  120  id. 
333,  Zi  8(1.  1  (ajisault  with  intent  to  kill ;  pre. 
vious  "difficulty"  between  the  jmrties,  ad- 
To  n'***  ;  'S'-'^.l'enp'e  »•  Wilson,  117  Cul.  688, 


life  Cras  part  of  his  pu  pose  of  takiiii    he  Hfe  of     »T  nV7'  . -i .  '  "I*'  ^". ^'-  '*^'-  ' ' '  "'""'"'K  »» 
Mswijef;  the  opiii„JT^^*tr&,:"^ 'l^^f     ^^Z^t:^  S,.  Ir"!:.^;!!' Jl'lfl^ .V 


HIS  wife  ;  the  opinion  works  out  tlic  applica 
tion  of  the  principle  carefully  and  iiistructivelv 
and  IS  worth  study  as  a  useful  illustration  of 
method  ;  though  the  conclusion  reached  is  iier- 
haps  a  strained  one)  ;  1882,  Goereen  v.  Com., 
99  id.  388,  390,  398  (wife-nmrder  by  arsenic 


; ,....™v...,^  .,,,  ,^i,iwi:i  i    H  Hliuuiing   01 

othersjust  preccliug  the  arrest,  a.lniittcd  to  show 
intent) ;  1899,  I'eople  i..  Teixeira.  123  id  297 
65  Pac  988  (assault  with  intent  j  another  as- 
sault about  the  same  time  upon  the  injured 
p»r«ons  companion,  admitted);  1888,  State  r 
Me'klev,  74  la.  696,  39  N.  AV.  Ill  (burning an 
Dte<l  rhilil   with  a  htA  irnn    «:»!.   :..<. 7  ._ 


m-^^ks^sB  B^BS^-SiSP^ 


*    -       -  '   •."-"  *"»"   *»":   "Ilea   iiiuilier,    iivini 

in  the  same  house  and  attended  by  the  defend- 
ant, had  died  a  few  days  before  in  the  same  wav 
and  that  her  daughter  sncceeded  to  her  proiierty 
in  remainder  after  her  life-estate,  was  noeived 
'  to  show  his  purpose  and  intent,  and  the  svs 
tern  by  which  that  purjiose  was  to  he  accom 

nllttneil      anil     tn  ..n..n»..^    Al._     .1.-.1  r\        .. 


,.ii'      ^,         ;    ."■•  -  ..■jii,  Willi  iiiieni  lo 

kill ;   other  similar  burnings  of  the  child  ad- 
nutted  to  show  intent) ;   1848.  Slate  r.  Patza 
8  U.   An.  612  (stabbing  with  intent  to  kill- 
a  former  attempt  to  iwison  the  same  iierson  by 
putting  laudanum  in  her  wine,  admitted) ;  1900 
.Mate  r.  Cavanaugh.    f,2  id.    1251,  27  So.  704 

lassnult  with  intftil  tn  hiU  .    .........1.  ...  .1 . 


■  - , "•■.  ,  ....... .n  uii  lite  iwiiiie 

person  the  previoiLs  night,  excluded);  1897. 
State  V.  Riiwr,  HI  Mo.  327,  42  8.  W.  935  (del 
fendant s  notoua  misconduct  b<fore  an  assault 
admitte.1  to  show  intent)  ;  1845,  People  V.  Hip! 
son,  1  Den.  574  (a.s.sault  and  battery  on  a  con- 
stable   and    resisting   him    in    iwiforniing    hi 


Sishe.f,andto^o;;W  ,rXarofU.:r™n  dmv      ""'    '^■t""«i'''"'    '"    I-f«""i-"g    Ids 

with  that  purpose  and  intent"     also  ••  to  rebu"  «?i^l  ""  "™"'V""  ""J'  »™  -""y'  '"ter  while 

the  theor>!  tl^  the  death  of  M re    O.  wa^"  l^iTo  it'Sd,'.'!^'  'is-'f  k"""'?  ^'"l  '^T^ 

result  of  accident  or  suicide,  or  of  the  nc«liee"t  60  N  Y   298^  h    .  ,.V       '.  I  '>!"■»"'»  "•  l'«'"l'l'-, 

or  ignorant  use  or  administerinir  of  ar^ni     bv  .linwi  J ' Jf    *       '     '""' "'  .'""""K  "I' "  » "'I""", 

either  his  wife  or  by  h"m'v   /K,>  .  m2    "„i^  1"J  ^K^""'  assaulting  with  it,  admitted  to 

.i™...  ..    o...      „„■>',.';!"'  L:  ":"■■  1**»2.  -^I  «how  the  imrpose  at  the  time  of  the  assault) ; 


doske  V.  State,  82  Wis.  580,  5»9,  52  N  W 
/78  (poisoning  of  E.,  the  supiwsed  intended 
wile  ol  M.  ;  the  death  of  M.'s  wile  by  .mison, 
admitted  to  negative  the  accidental  nature  of 
fc.  3  death,  E.  and  M.'s  wife  Iwing  obstacles  in 
the  way  of  defendant's  maniage  to  M  ). 

'-eople  V.  WiLson,  Cal.  ;  though  this  is  not 
rrequent,  and  its  propn.  tv  is  sometimes,  though 
erroneously,  denieil :  People  r.  (Jiblw,  NY 

»  Kosa  p.  State,  Ala.,  S»ate  r.  Mcrklev,  'la. 
State  V.  Patza,  La.,  People  p.  .lones,  N.  Y. 

»  R.  t>.  Yoke,  Eng. ;   in  People  v.  Ho'pson, 
H.\.,  a  subsequent  act  was  excliid.il. 

*  1823,  R.  i.  Yoke,  R.  *  R.  531  (by  all  the 
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1883  I  eonle  e  t.ibbs,  93  id.  470  (assault  with 
intent  to  kill  M.  ;  the  defemiant  )iad  entered 
M.  s  house,  claiming  the  right  to  it,  and  alwut 

8  oclo<-k   shot   at   M.  ;    then    about    half.i.ast 

9  J.  came,  and  took  Jt.'s  part,  who  was  ab- 
sent,  and  the  defendant  attempted  to  shoot 
hinii  exeluiled,  as  throwing  no  light  on  the 
intent  in  assaulting  M.,  ami  also  liecause  "  the 
principle  uinin  which  evidence  is  admitted  • 
other  offences  to  show  the  intent  .  .  .  has  no 
applicaiion  to  a  case  of  this  kind  ";  no  ca.ses 

oo-i'.^,*"X*''^"->=  ^^^•''  ''"'I'l"  "•  j™™. 
99  Id.  667,  2  N.  E.  49  (wif,-murder,  by  shootl 
lug ;  aa  indicating  whether  he  fired  in  anger  to 
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OTHER  OFFENCES,  TO  SHOW  INTENT,  ETC.     [Chap.  XII 


§  365.  Othw  FHnelplM,  dlMtimliwtad.  (1)  According  to  the  principle  of 
§  218,  ante,  another  act  may  be  evidenced  so  far  as  it  is  an  inuparabU  part 
of  the  whole  act  charged.  This  is  simply  because  in  narrating  the  one  it  is 
impracticable  to  avoid  describing  the  other,  and  not  because  the  other  has  any 
evidential  purpose.  The  phrnse  res  gestas  is  sometimes  used  to  sanction  the  ad- 
mission of  such  acts,  but  it  merely  serves  to  obscure  thought  and  to  confuse 
principle.  Either  the  act  is  an  inseparable  part  of  the  main  act  or  res  gesfce, 
in  which  case  it  has  no  evidential  function ;  or  it  serves  to  evidence  intent 
or  the  like,  in  which  case  it  must  be  tested  by  the  foregoing  principles.  This 
latter  purpose  is  often  the  one  really  in  mind  when  this  phrase  is  used,  —  as 
where  the  other  act  is  said  to  "  color  "  or  "  characterize  "  the  main  act  charged ; ' 
obviously  this  is  an  evidential  use,  throwing  light  on  the  intent,  and  the 
phrase  res  gcstce  not  only  has  no  real  application  but  introduces  a  loose  and 
unworkable  test. 

(2)  Another  act  of  violence  n.^y  need  to  be  offered  so  as  to  assist  in  irfen- 
tifying  the  defendant,  —  as  where  it  is  shown  that  the  same  person  did  both 
acts,  and  then  that  the  defendant  did  ttie  other  {pout,  §  413). 

(.3)  Prior  acts  of  violence  by  the  defendant  against  the  same  person,  be- 
sides evidencing  intent,  may  also  evidence  enwtion  or  motive,  i.  e.  a  hostility 
showing  him  likely  to  do  further  violence  ;  this  principle  is  elsewhere  dealt 
with  {post,  §  396).  The  practical  difference  is  that  in  the  latter  use  the  acts 
may  range  over  a  wider  period  of  time  (as  indicating  an  enduring  emotion) 
than  in  the  present  use,  where  they  must  be  fairly  near  in  time  in  order  to 
throw  light  on  the  design  or  intent  of  the  act  charged. 

(4)  Threats  of  violence  are  in  themselves  expressions  of  a  design  to  injure, 
and  are  accordingly  dealt  with  elsewhere  {ante,  §§  105-109). 


13.   Miaoallaneoua  Offenoea. 

§  367.  Treuon,  Seditton,  Riot,  Trespass,  Oaminf,  Liqaor-Selllns,  ZDec'oral 
Offences,  etc.  The  foregoing  principles  apply  to  this  class  of  evidence  in  any 
offence  where  knowledge,  intent,  or  design  is  to  be  proved.  What  is  to  be 
kept  in  mind  is  that  the  Intent  principle  {ante,  §  302)  is  available  wherever 
the  intent  accompanying  an  act  is  to  be  shown,  the  other  acts  being  so  far 
similar  as  to  negative  by  their  recurrence  that  innocent  intent  which  might 
be  conceded  for  one  occasion  but  becomes  less  supposable  with  every  repeti- 
tion ;  and  that  the  Design  or  System  principle  {antf,  §  304)  has  application 
wherever  the  doing  of  the  act  itself  is  to  be  proved,  and  the  design  or  system 
pointing  towards  it  is  to  be  inferred  from  other  acts  indicating  by  their 
common  features  its  existence.    These  principles  may  thus  have  application 

frighten  her,  or  fired  inteniiing  to  kill,  the  fact 
wa8  admitted  of  two  prior  shootings  at  his  wife 
during  the  preceding  twelve  months;  no  cases 
cited) ;  1892,  Moore  v.  State,  31  Tex.  Cr.  234, 
236,  20  S,  W.  6fi3  (assault  with  intent  to  kill ; 
indecent  language  to  the  assanlted,  just  hefore, 
admitte<l) ;  1900,  Hamilton  t>.  SUte,  41  id.  644, 
66  8.  W.  927  (asiiaalt  with  intent  to  kill ;  prior 


ti2 


assanlts  on  the  same  person  during  a  year  or 
more,  admitted) ;  1866,  Devine  r.  Band,  38  Vt. 
621,  627  (trespass  for  beating,  kicking,  throwing 
into  the  snow,  placing  on  a  hot  stove,  etc.  ;  the 
various  acts  of  cruelty  admitted  to  show  the 
intent,  exemplary  damages  being  allowable  for 
wilful  tres|iasii). 

*■  E.  g..  People  v.  Marble,  Hicb.,  ante,  {  363. 


II  300-372] 


SUNDRY  CRIMES, 
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keeping  a  fo««y •  committing  a  wilful  trespass  to  proplty*  uttering  a  crim- 
i  Sn,:ir«  *  ^^'''   -  ^^-^  ^  vote;  ;.^C W  «:i  \:^y 


»  1820.  R.  ,.  Hunt.  3  B.  *  AW.  M«,  689, 
673  (molvmeeting ;  acU  of  variouii  nrt*  of  the 
moh  »;^mitt«l  to  .how  iu  intent  a.  .  whole) ; 
J?I*/  ",•,"•  Maill.mx.  16  N.  Br.  409.  607,  612 
61«  (in.lictment  for  a  riot ;  evidence  to  explain 
away  conduct  |>r«vioua  to  the  day  alleged  waa 
rejected,  becaUM  it  did  not  call  for  explanation) ; 
1841,  State  v.  Kenton,  16  N.  H.  169,  170  174 
(not  on  the  4th  of  July,  1842  ;  the  fnct  that  the 
celebrations  on  that  anniversary  in  1839,  1840 
and  1841  were  riotous,  and  that  the  defendant 

Tf^\Mr    I'wia*^   1  Ah   •ItAB..      ___! I.Ik  s«nt 


took  jMirt  in  them,  exclU^).    The  van-ou.  oZ      cat^n*-  IMfl   p''  T  "'"/f"'*'  *  "■""»'  "PP"' 
question,  of  evidence  that'bei™  materi:il  in     TT^^'tFj^^l.^^'^l'^V^^- .P^   ^* 


,  . — ..., .H..»uf.     Alio  vniiuuB  niner 

questions  of  evidence  that  become  material  in 
proving  mob  violence  are  analyxed,  with  cross- 
references,  poit,  1 1790. 

a,.*  WI^^^'C  ^'?**'  *"  N-  J-  I-  «9.  84 
Atl.  749  (former  keeping  of  a  disorderly  house, 
that  being  the  offence  charged,  excluded) ;  1897 


/  .:  "  u**'  '^'1;°''  "•  "•■»'"•  '*  Md.  298,  305 
(action  by  a  Democrat  for  malicious  and  cor. 
ropt  refusal  of  an  election  officer  to  allow  him 
.0  vote;  the  fact  was  received  of  the  defend- 
atits  prior  declaration  that  the  pliiintiff  and  e.r- 
Uin  others  should  not  vote,  the  fact  that  these 
persons  were  not  allowed  to  vote,  .-nd  the  fact 
that  they  were  a  Democrats  while  the  defend- 
<"/ra"  '  '*'•?''''"'=••')•  Compare  the  jury  casei 
The  following  earn  illustrates  a  similar  appll- 


W     u     joi   /       -—i-.-v.    oiiuii,   iiv   111.    oi»^   64 

f'.v  .  ('",''"<•'""">  to  com|iel  the  allowance 
of  tha  relator's  negro  children  to  attend  the  pub- 
lie  schools;  an  oniinance  authorized  the  supers 
Intendent  or  the  luanl  committee  to  assign 
pupils  to  specific  K:hool» ;  the  relator's  children 
were  alleged  to  have  been  excluded  from  schools 


Parks  ..  §taS,  69  id"  673   36  Atl    935    l^eeS  *'"T  ?'*«"*  'P'"'^''  **""  "'''''-'^J  f™"  •^"hool« 

adi»„rd,.riy  house;    nattere  CO  neotolwh'hf  ^""'""'"'f  *''!»«    'hiUren    only  and    sent  to 

similar  offence  in  anotC  State    "x"  hit  I)     for  th^'l^  ^""'"""ng  "'Rro  children  only ;  to  prov. 

other  acts  as  showing  the  inma  es^cA^™^;^  Z  ^         '^  "'^'"'"»"  »«»  '""Je  with  sole  intent  to 

a«U,  i  204.  *  •'"  character,  see  d  scmninnte  on  grounds  of  race,  the  treatment 

»  1898,  Toll  V.  State.  40  Fla.  169,  23  Sa  943     JdmUred)""*™  ""  ^^  ""'  •''''^'"'»"*  «" 

Ss"ri&«ro:,;.:X"pr«:'i'';:,^!  608\'St^r%%'''™'V^^-^-^«'"^-^ 

quent  are  admissible  to  il  ustntte)  •  1866  dZi  to  .1.1-?  ^^  T  '''•"'*  »' P"*''""'  rei*ating, 

..  People,  40  III.  469  (lotte^TVhe  defendant  '"  j\°rj  T'^lr^iS?  ".""'"'''''•'"' ^»"»K)- 

callci  ft  a  "gift-sale  "  ;  and  otLr  enve  o™7 »„d  «in  /  ?  ?J  ^^  "'  *''"'"'•  «  ^^^  Tr.  N.  g.  699, 

advertisements  were  .dm  ?t^  to  XwTs  real  H»?ii   "!;«!;  I"  "'J  ""^^  '*^'''»«'  ■""  '"l-"^ 

n.tnre)i  1871,  Thom.s^Pemde%9jl60  162  imiL^^**"'  .•?  ,""  "'"'"'^'    *''«    f""'   that 

(lottery  ;  other  tickets,  bills,  alidXrtiiml^  ?he  I?o  ^taTt^'tl  "T^u'  .""'  ^"V^"""  "!•• 

connecte.1  with  the  s-iine  enterprise  adniitte.)  in  r»Li  """'"""'  "«"  »f  *»»  to  one,  but  on  the 

.howint..nt);  1878,  MillCTrC' 13  B  "h  737  tSL^r  T  '""'  *°/'*-.  '"''^   ■'l'>>i»iWe  a. 

(maintainiMK a  lottery  ;  the  fa^Lmftte    of  itJ  qiotX^  «  SO?)  ""l84«  'r'"'  '^-^l  ••""'^! 

reguhir  maintenance  for  several  yeare  precedi  iff  8S1    ss?  ifis',      '  {  ^?t*/  \''  O'Doheity,  ib. 

the  time  allegd) ;    1888,  Com  V  Fe^    148  ?  Va  Vo'  ,"?».«"'•»'):  1848,  R.  v.  O'Hiien,  7  id. 

Mass.  209,  15  N.  E.  484  (p^l  selHng  i? Jms  skn  i-n    ''!"^!">;  »*";,«•  "•  ^«'«y'  »>■  795. 

kept  for  the  unlawful   pu'wTl,  «.C  f"„'d'"  ^'"'"''"  f"f»»/"'""'«l.  »"'t  the  ruling 

mitte.1  "for  the  purpose  of  shrwiuB  that  the     7o.\J^t  ^'  f^  <'^"''  J"""  discriminated 

de^ndant  would  lilil^ry  to  commM^'rit     ^t::^^:;;'^^:^:^^: 

*  1897,  Louisville  *  N  R    Co  r   Hill    IT'S     ni*,«!;  ~    ^e*  <:r.  —  ,  76  S.  W.  437  (similar 

^S;«tJ^"r ^.rH»S  7^^'  ^'^tp. --:«!■ « so.  467 

underthe  statute  'trbreakO^gown  of  the*enf;     ofT'^hTT^lf  fT^  ■"  ""  '"''■  "^  «»"'  "» 

miSf ;   laree'ny-of  smL  ^ii*s  ^^o  veers'  leUe^\"o"';'h'"^  "^"""^  »  "^\  '""" '  «"»*''^' 

before,  excluded)  •   1896    Maver  »    R    r-.'    <S  «         '"  l*"*  """'*   P«"0"'    »<lmitted) ;    1896, 

Wis.  622.  63  Mo.'  1048  (to  Yhow  ,hai  ^h^d^  te"-.^'*^'  *?  ^r"  ."l-  '^  «"'•  ^«  ^"-  <«3 

fendant   had  piled  snow  at  a  ce^i„  cXn^  to  C    »?&  ""  "^fnHy  prescribing  medicine 

the  fact  that  it  had  piled  snow  at  rther  aSeni  i?mn«,  ll      f  1  '"''""''.'  V"*  '"'^  "''''"'^  <>' 

iwints  was  admitted)         """^  «  "in" '^ja-'nt  .jmilar  unlawful  prescription,  to  othere ;    the 

•  1791,  R.  V.  Pearee  Peake  75  ^«evpr»l  „fV..  •.  ■  ",.*'  cli«racter.evidence,  and  ignore 

paregrenhk  about  the^l.S by  ttletnda:  TheTprfngSl'Tw'.rr;  Z  -iT"'  ^ff". 

and  ^a3sa^.  and  consigned  to  Kasseu,  a  block- 
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OTHER  OFFENCES,  TO  SHOW  INTENT,  ETC.     [Chap.  XII 


The  violation  of  the  laws  in  regard  to  intoxieating  liquort  involves  eon- 
stantly  the  use  of  evidence  under  the  present  principles.  There  are  four 
chief  varieties  of  offences  under  these  laws :  selling,  being  a  common  seller, 
keeping  with  intent  to  sell,  and  keeping  a  place  for  the  purpose  of  sale. 
(1)  The  first  may  raise  the  question  how  far  an  intent  may  be  evidenced  by 
other  instances,  and  how  far  a  design  or  plan,  as  showing  probably  an  actual 
sale,  may  be  evidenced  by  former  acta  of  the  sort."'  (2)  The  second  involves 
the  principle  of  se{)arate  instances  to  show  a  character  or  habit  (ante, 
§  203)."  (3)  The  third  may  raise  the  question  how  far  other  acts  of 
keeping  or  selling  may  be  received  to  show  the  intent ; "  (4)  and  the  fourth 
may  raise  the  same  question.**  'The  answers  are  not  difficult,  so  far  as  they 
depend  on  the  application  of  the  foregoing  principles.  But  in  order  to  dis- 
criminate properly  the  various  other  questions  of  substantive  law  and 
criminal  pleading  which  occasionally  bear  a  superficial  resemblance  to  the 
evidential  questions,  it  would  become  neces  iry  to  consider  a  great  variety 
of  local  statutor}'  material  and  a  mass  of  decisions  having  no  bearing  on  the 
law  of  evidence.  Nothing  short  of  at  treatise  on  the  law  of  intoxicating 
liquors  could  do  justice  to  the  subject,'"'  so  that  it  seems  better  on  the  whole 
to  omit  any  treatment  of  it  here. 


ade  of  Confederate  porta  thvn  nrevailing;  isine, 
whether  the  cargo  waa  deatined  by  the  s)iiii|iers 
for  transshipment  at  Nassau  to  a  Confi'denite 
jiort;  to  evidence  the  intention,  the  facta  were 
admitted  that  two  other  vessels,  the  Gertrude 
and  the  Hart,  recently  captured  on  their  way  to 
blockaded  (rarts,  had  a  cargo  consigned  by  the 
same  shippers,  of  the  same  classes  of  goods 
marked  in  the  same  way,  and  that  many  con- 
secutively nninbered  bales,  missing  in  the  other 
two  vessels,  were  fonnd  on  the  Springbok) ; 
1898,  Safter  r.  U.  8.,  31  C.  C.  A.  1,  87  Fed. 
829  (mailing  lewd  letters;  sulisei|Uent  adultery 
of  the  defendant  with  the  addressee,  held  irrel- 
evant). 

"  1898,  Chipman  v.  People,  24  Colo.  .^20,  62 
Pac.  6(7  (■(ale  of  liijuor  s.iiil  to  have  been  in 
good  faith  for  medicinal  pnriioses ;  the  sale 
being  denied  and  the  medicinal  use  being  imma- 
terial, evidence  of  other  sales  to  disprove  good 
faith  was  held  improperlv  admitted) ;  1877, 
Stati-  V.  Shaw,  58  N.  H.  73  (illegal  liiuor-selHng; 
sales  during  the  same  month,  admitted  as  show- 
ing a  plan  or  course  of  business) ;  1895,  Fos<lahl 
V.  State,  89  Wis.  482,  62  N.  W.  185  (illegal 
selling  of  whiskey  on  Oct.  29,  1892 ;  illegal 
Belling  of  beer  and  whiskey  during  the  summer 
of  1892,  excluded  ;  but  illegal  iiosnession  during 
October,  1892,  admissible,  ap|>arenlly  to  show 
the  selling  cnarged). 

"  1890,  People  e.  Hiiiis,  79  Mich.  4.17,  461, 
44  N.  W.  928  (illcg^il  sales  shortly  before  the 
date  charged,  admitted) ;  and  instances  cited 
aiil'-,  §  203. 

"  1876,  State  r.  Plunkett,  64  Me.  534  (keep- 
ing with  intent ;  former  sales  admitted  ;  here  a 
conviction  for  illegal  selling) !  ISS."),  Com.  v, 
C)tton,  138  Mass.  501  (keeping  liquor  with 
intent  to  sell  unlawfully:  the  defendant  was  the 
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driver  of  a  wagon  sent  out  from  the  city,  where 
■ales  were  lawful,  to  a  suburb  where  they  were 
unlawful ;  the  fact  of  deliveries  in  the  same 
suburb  three  and  four  months  before  was  ad- 
mitted to  show  intent);  189,5,  t'om,  v.  Vincent, 
166  id.  18,  42  N.  E.  332  (keeping  liquor  illegiilly; 
to  show  intent,  the  fact  was  admitted  of  intoxi- 
cated men  leaving  the  jdace  some  weeks  before  ; 
that  "  the  same  condition  uf  things  existed  both 
before  and  after  the  day  named  "  was  admissible 
"for  the  pnr[Kise  of  showing  the  intent  with 
which  the  liquoi's  were  kept  on  the  day  set 
forth) ;  1897,  Hans  v.  State,  60  Nebr.  160,  69 
&io.  838  (sides  shortly  before,  admitted  to  show 
the  intent  of  keening) ;  1898,  Stole  v.  White, 
70  Vt.  226,  39  Atl.  1086  (keening  with  intent 
to  sell  on  June  18;  keeping  with  intent  to  sell  on 
Sept.  14  of  same  year,  admitted  to  show  intent). 
Another  principle  to  be  distinguished  is  that 
which,  while  allowing  a  range  between  certain 
dates  for  the  offence  proved  at  the  trial,  forbids 
the  attempt  to  prove  more  than  one  as  the  basis 
of  the  charge,  on  the  ground  that  each  juror 
might  regard  a  different  one  as  proved,  e.  g. 
Boldt  V.  State,  72  Wis.  14,  38  N.  W.  177. 

"  1860,  Com.  f.  Edds,  14  Gray  406,  408 
(keeping  a  tenement  used  for  illegal  sales  of 
liquor;  after  eviilence  of  the  keeping  of  the 
tenement,  the  fact  of  sales  by  others  in  the 
absence  of  the  defendants  was  received) ;  1871, 
Sherman  v.  Wil.ler,  106  Mass.  637,  640  (the 
intent  charged  being  to  give  a  lease  knowingly 
to  one  selling  liquor  illegally,  the  intent  nt 
another  time  was  admitted);  1896,  Peojile  r. 
Caldwell,  107  Mich.  374,  66  N.  W.  213  (former 
sides,  ailmitted  to  show  a  general  plan). 

•*  Consult  Black,  Intoxicating  Liquors, 
§S  499-627,  el  foaim.  Compare  the  cases  cited 
post,  i  382. 
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deJSiSnTf'  ill!  ?"j^  °'  th«  Re-tomtion  ww  .  general  improvement  in  the 

?^i  i  2036  /;  "  """"  "*  "\  '""  P'^^^""  '">''  '"»«•  «'  evidence 
(/».<.  S  2036). -an  improvement  which  was  permanently  establisl.e.l  hi 
the  practice  under  Lord  Holt  after  the  Revolution  and  th^  accm  ,„  of 
Win«m  and  Mary  As  a  part  of  this  advance  there  came  in  the  drWne. 
of  cnminal  aw  and  pleading  that  treason  must  consist  in  an  ovtt  acl 
(wh.ch  was  m  truth  a  revival  of  an  ancient  limitation),  and  that  nTJvert 
ac  other  than  such  as  is  charged  in  the  indictment  can  be  pn>ve.ras  const^ 
utmg  the  offence."    But  thU  latter  doctrine  was  one  of  pleSing  only  T.d 

Li  '"'*r»!^''''^r  "'  "'»>«' °^«''  »«"•  •«  evidential  of  iSZt^und  r 

the  present  pnnc.ple ;"  and  this  result  has  been  accepted  in  apX  „  "  u, 

own  constitutional  enactment  of  the  same  rule."  "PP'^ng  »"' 

In  sedition  (including  seditious  riot  and  seditious  libel),  other  acte  and 

intent."  In  the  same  way.  the  accused  may  offer  his  other  utterances  and 
acu  to  evidence  his  loyal(.-.*.  non-seditious)  intent.«_an  appl  a"on  of  tie 
ruk  which  became  wd  enough  established  as  law.  but  was  no  doubt  W 
pered  by  its  apparent  relation  to  other  rules  which  might  have  prohibited" 

(«1,?293).»  '"''^'•"''''^"''''•S  '''^'"''  ^^r'"^«  '-  innoint  condua 

14.  CiTii  OaM*. 
§  370.  In  ,«,eral.  The  foregoing  principles  are  equally  as  applicable  to 
evil  coses  as  to  criminal  cases,  and  to  the  use  of  other  tor[s.  sale^^  fo^ries 
or  the  hke.  in  evidencing  similar  issues  in  civil  cases.  The  peculiarity  o^ 
the  question  mvolved  is  merely  whether  and  under  what  conditions  other 
simikr  acts  are  receivable  to  show  Knowledge.  Intent,  or  Design  as  to  the 
act  charged.    This  question  is  of  much  less  frequent  occurrence  in  civil 

W  1696,  R.  V.  VaiiRlian,  S«lk.  634  ("a  di.. 
tiiict  overt  act  cannot  W  given  in  evidence  un- 
lem  It  relate  to  tliat  which  is  allowed  orconducea 
to  the  piwf  of  It.  But  if  it  condti.e  to  prove  an 
overt  act  alleged,  it  ia  good  evidence'").  For 
the  history  of  the  rule,  aee  the  following  author- 
ities :  16t)0,  Regicides'  Trials,  6  How.  8t.  Tr 
947.  978  ;  1762.  Foster,  Crown  Law,  245  ;  1803, 
East,  Pleas  of  the  Crown.  I.  130. 

*•  R.  p.  Vaughan,  amira. 
.":  Uf'Ay-I:.J:J'^'\'^'^-^-  8t.Tr.  482, 


685,  894  ("evidenc'e  mav  be  riven  of  otl  «  cir      1^1,!'  »".(»««ti<»'?.';'«l  i  the  de.endanf, 
c„n.s,.ncJ,  o,  even  of.^ther'^o^^rt^'.^t  con"     Tve'?!":.'"!?,?".^^.?' ?.-'':!?''<' .-«» 


-,  ---  ^    „.,,,  ,„.._.  uugirru  oi  oiner  cir 

cunistances  or  even  of  other  overt  acts,  con- 
nected with  that  on  which  the  indictment  ia 
grounded,  and  occurring  or  committed  in  any 
other  part  of  the  district  than  the  place  men- 
tione<l,  .  .  .  to  show  the  qm  aHimn,  the  intent, 
with  which  the  act  laid  was  conii/iitted  ")  •  1807 


?h''Ti;{'",'o«  ,''"'■'??''  '*21.  Radford  I,.  Birley. 
lb.  1071,  1237  (se<litiou8  mob  ;  antecedent  do^ 
ings  of  the  same  iiersoiis,  admitted) ;  1848,  H. » 
O  Bnen,  7  id.  1, 76  (sedition  ;  other  speechea  than 
those  charged,  six  months  before,  admitted  to 
allow  intent). 

«-t'  l*„!?'  ^"^  B>i»seU's  Trial,  9  How.  St.  Tr. 
6/7,  622;  1684,  Rosewel's  Trial.  10  id.  147 
197,  206,  212  ;  1691,  Grahmes  Trial,  12  id 
646,  794;  1831.  R.  „.  Cobbett.  2  State  Tr: 
li.  8.  789,  877  (seditious  libel  ;  the  delendant'a 


tive  wronglul  motive  or  intent) ;  1839,  R  % 
Frost.  4  id.  86,  380  (treason  ;  former  aiiti-beditii 
pus  conduct  described)  ;  1843,  R.  v.  O'Connor 
1  .c  j'  ^l^^  ("edition  ;  acts  of  good  conduct 
testified  to);  1843,  R.  v.  O'Connell,  5  id.  1  637 
(sedition;  defendant's  a))eeches  in  1841,  'read 


tr...son  elsewhen,  tlian  a.  chl;ge,l,  adrnSle.  O'BnT/fdf  26o'VS';''Vv  > '  ""'    ^-   "• 

since  th=y.  ■'  by  showing,  oeneX^il  inteS  .io„ronoyity  me'i,^^.^^"^!;  P"' "'r" 

render  it  more  prohabe  that  the  intenUon  in  ih    7n    '°>l!'jyj*.*"e<i)..  18<8.  «.  v.  Rankm. 

the  particular  caL.  was  evil")           "'"■"«"'  "»  «b.  711.  74/  (seditious  not;  former  assistenci 

"1820.   B.  V.  Hunt!  1  Stkte  Tr   N  a    171  '"r'A™ '"  l^ol'^S  "»'»-  receive,!). 

476,  486  '491  (sedul!,uj  m^« nga  ;  r^  it  0";  17^  ^TyrJ^-hlch'^'""''',"   f  «."'' 

.tasimU.rmeetii,gd.ortlybefo«.'«lnuZto  hi"'.  teSiur^'  "'""''  ""'  ^  ^'"'8'"  »« 
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I  S70  OTHER  ACTS,  TO  SHOW  INTENT  OR  PLAN.      Chap.  XII 

oaaes  th«n  In  criminal  caaet,  mainly  became  the  istoee  of  intent  and  the  like 
are  leu  commonly  open  in  civil  caaefc  But  wherever  Knowledge  or  Intent 
or  Deaign  is  relevant  in  a  civil  ca«e  the  foregoing  principlea  are  equally  ap. 
plicablo.  Thug,  where  the  act  of  forgery  is  in  issue,  there  may  be  a  criminal 
prosecution  for  the  forgery  or  there  may  be  a  civil  action  based  on  the  forged 
documeut,  and  the  same  evidence  may  be  applicable  in  both.  So,  where  a 
false  represeuUtion  is  charged,  it  not  only  may  be  but  usually  i«  a  civil  case 
in  which  the  issue  arises  and  the  foregoing  principles  become  applicable.  In 
almost  every  one  of  the  foregoing  classes  of  cases  there  are  instances  of  the 
application  of  the  principles  in  civil  litigation.  The  salient  feature  is  the 
nature  of  the  issue  and  the  kind  of  evidence  offered,  not  the  penal  or 
tht  civil  form  of  the  proceeding.  There  are,  however,  a  few  classes  of  cases 
to  be  noticed  in  which  the  present  principles  may  be  applied  and  yet  the 
opportunity  occurs  practically  in  civil  litigation  only. 

§  371.   Copyrifht  Infrtngeneo*-    The  infringement  of  copyright  may  be 
evidenced  by  tlie  aid  of  the  present  |)rinciple,  in  connection  with  another 
one,  actually  differetit,  but  seldom  distinguished  in  practice.    (I)  Where  B's 
book  is  published  subsequently  to  A's,  and  in  B's  is  found  a  passage,  similar 
to  a  passage  in  A's,  but  purporting  to  be  comp<ised  by  B,  the  reappeorance  of 
the  same  passage  points  back  to  A's  book  as  the  source  of  its  borrowing,  — 
on  the  principle  of  Traces  (examined  ante,  §§  148, 152).     But  B  may  explain 
away  this  indication,  in  showing  that  there  were  other  sources  from  which 
the  passage  could  equally  well  have  been  composed,  — as,  in  a  directory,  from 
a  canvass  of  the  same  persons,  or,  in  a  guide-book,  from  observotion  of  the 
same  places ;  the  similarity  in  reprotluction  being  thus  more  or  less  unavoid- 
able.   It  is  only  in  the  rare  case  when  A  is  the  sole  source  of  the  information, 
or  when  the  passages  are  peculiar  in  tenor  and  also  identical  in  wording, 
that  the  inference  from  similarity  is  a  necessary  one.     But  this  hypothesis 
of  other  sources  is  not  available  as  an  explanation  whore  the  same  errors  — 
either  of  fact  or  of  printing—  occur  in  B's  possage  as  well  as  in  A's ;  and 
accordingly  the  recurrence  of  such  errors  is  a  well-established  mode  of  evi- 
dencing, to  a  high  degree  of  probability,  the  copying  of  such  a  specific  pas- 
sage by  B  from  A : 

1858,  Wood,  V.  C,  in  Spien  v.  Brown,  31  L.  T.  16:  "  The  difficulty  that  ariies  in 
this  class  of  cases  [dictionaries]  is  that  they  only  relate  to  a  subject  common  to  all  man- 
kind, and  that  the  mode  of  expression  and  language  is  necessarily  so  common  that  two 
persons  may  to  a  very  great  extent  express  themselves  in  identical  terms  in  conveying  the 
instruction  or  information  to  society  which  they  are  anxious  to  communicate.  The  most 
obvious  case  is  that  of  figures,  such  as  a  table  of  logarithms,  where  the  calculations  are 
so  nicely  performed  that  the  result  and  the  expression  of  the  result  miut  be  identical; 
neither  is  it  very  easy  to  vary  the  order.  The  same  may  be  said  of  directories,  calendars, 
court  guides,  and  works  of  that  description.  Those  are  cases  in  which  the  only  mode  of 
arriving  at  the  amount  of  labor  bestowed  is  by  the  common  test  resorted  to  of  discover- 
ing the  copy  of  errors  and  misprints,  indicating  a  servile  copying." 

1852,  Kindtnley,  V.  C ,  in  Murray  v.  Bogw,  1  Drewry  85),  860 :  "  Now  the  use  of 
showing  the  same  errors  in  both  is  that  ...  if  the  evidence  U  unsatisfactory  on  the  ques- 
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CIVIL  CASES  J  COPYRIOHT. 


isri 

•opyi-gi  .  .  .  which  U  .h.  or3?«S  «d  ?irSif  »  T^i  ''P"""»  '»  '^* 

otherwise  shown  to  have  been  comV,!     Tk.-.  *        .  pMsages  not 

it.  u.e  haa  cnnstantirLn  .aXo„ed  h  '*""'"'  '*  r'*''^"  "P«"'  ""^ 
of  it.  weight  in  .  Kivenlnatln^T^'/^'T  "?"  ""'''''^  ^  "  '«»•'-'*'«' 
not  entirefy  cZ     fa)T  11?;  « J."      .^f'  i!"  ""'"'«  '"'  ''"*''^".  » 

copied  from  A'.T^rtSfol  till  V/".^^  ^""^  ®  '"  "'"°'»  ''""«"«• 
he'carried  out  i^oL  "^ial'^'.tj'A^  t"^,;^^^^^^^  toco,,,  which 

Court  would  give  much  w2ht  tri  ..  •  ^'"''  ''"*'''^"'  *'»«t''er  a 

P-age,  w.  Jh  are  .etir.ao.1  o,  'a  ^^Z''  ZTt'  I  ="''^'"«  °' 
i.  resorted  to  only  where  then,  i«  Tni!!  •  "  ,  •  P™<=»'««"y.  '^e  argument 
this  .imil.  .y  i-UTptldTor  eTpr„ed'tdt  S^t  '"r^"''"'' 

:r:a;  ^Vzititrf^  ^--^  -  ChtT:h^:;iar 

1   tOAA    r .». 


MoM"*'i  If  ?«T°  '•  ^'ni»>"t<'r,  la  Vet.  Jr. 
269  (Hoyal  Calendar,  etc.  ;  the  "  i.  entity  of  thi 

tion  of  the  work     being  mere  copvinii) ;   1826 

prorea  to  have  been  copieil,  by  the  roirvinB  of 

«ma  ;Uh"±?''  "».''">•«««-.  «hic.!-V«''the 
Mine  with  nuMKea  lu  the  oriij  nal  book    nm«t 


thor  oopjmg);  1900.  Clieux  i>.  Beaurhcn  in 
81  Can  S,m.  870;  1847.  Webb  r.  IWei' 
2  Woo,  h.  k  M.  497,  818  (ooineiden,Srb 
de*:„pt.on,  used  to  determine  whether  there 
S!?.'  Trr,;"";  ™''y"'KJ!  18«9.  Lawrence" 
dumber  .f"^-    ''    '*  <"^^^''"  »  ~»«J''n.W; 

Sby"  hn::;«T„;^f  i;:t;l,  v  ''?^"'  ^»  '-^  were . !,„,;„• 


thia,  when  •  cloae  reaemblance  la  the  neeea 
«7  confluence  of  the  u«,  of  conLn^ 
enal^  the  exUtence  of  the  „me  erroT"n  thi 
two  publication,  atfor,!.  one  of  the  .u".{  t«tl 
of  ™py,„g  J  the  improbability  that  both  l7m. 
t  .1  I.  ?"  **  .'"7  "'"''•  "'«  «•"•«>  miatakea.  If 
Uh  had  derived  their  information  from  bde' 
i*."'*'."  •ourcea,   auRgeat.  aueh  .  cj^ent  pw 

.Jl;.,'':';!  /i'!L"..™"  **  ^r"^!"*  -.nly  by  «!.„ 

ilia  ' 


evidenc;  to  th.'^nTr.™  ■■yim  "clVl  "'*" 
Myera.  128  U.  8.  21^60  '9  8,.h  n7f.*"m'- 
I-roper  ua.  of  the  pluintitf,  heJlnoLJ  ct*  i,; 
•oine  inatancea  in  ev-.^,  „„-  „r  ^...PJ}"'  '" 


;ri  llf'A"-^  '»  "■n'y.on*.  of  manTvo'lu'nKlC 
ng  ainiilar  uae  In  a 


---.-  ..........c.  ,,,  every  one  01 

tiken  by  the  Court  a«  indicating  ainiilar  uae  In  a 

877  /it.  VV^'V-  ^-  'o-  "  ^'-  C-  A.  8.  66  Fed 
InJnt  ^"'"''t!;^'  '''»'<"o"7  contmn^d  abou 


& 


-, J  ....,  x'iMiugui  ine  blunders  in  them 

Mgea  in  the  onginal  Iwok  must  1>e  preaunied 
pnma  facie,  to  be  likewi«  copied,  tWugh  no 
.lundera  appear  in  then. "  ;  "  cLinc  dence  of  cT 

u'To    \^  "  ':'"".V'y  '"  'he  plan  indTrmng  : 
nient  of  the  notes     were  also  treatrd  aa  evi 
•  ential);    1887,  Pnbli.hing  Co.    p.   Kel^r    14 
«-\  C  A.  213,  30  Fed.  772  (allege.1    nfrin^    !    „t 
0  a  directory ;  the  fact  that  in  2.800  nan^    J 
addreasea  paralleled  in  the  defendant's  book  Si 

M  evidence  0.  a  geDera]  piracy  ;  "  iu  a  caae  like 


»«;„„;  •■—■-.  V.  errors  in  ine  plaint  ra  direc- 
to  eviileiiie,  except  to  admit 


»i..  .ix. —        .  ».     ,. '"  <^»""'»ie,  except  to  admit 
he  above  and  aim  lar  facts  indicating  eysten    • 

li'oT^l^'i^-  *"•  "•  '•«*>■"'•■  Co-op.  l"b 
.„;'hi-^-  ^-  -*.•  ^*b  "  ''"J-  756  (the  'defe  d- 
»™„h.  ?i?  ™''«"  ^iff't  of  some  38.000  para, 
graphs,  the  piracy  of  a  limited  uumlK.r  (,uJh  m 
sop  ou  of  648  examined  by  the  ma.,ter  «" 
tiffi  m"  ""•"?  ?^"  ''^••""•tie  u«  of  the  pl«"" 
tiffa  matcnni,  indicating  piracy  in  other  portiona 
not  expressly  pointed  o.it  j  the  opportuffty  and 
tempu,u,n  topintte  being  rimU.l'^  CltLer 
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OTHER  ACTS,  TO  SHOW  INTINT  OR  PLAN.     [Cbat.  XII 


•ppear  and  the  I'ourt  baeoim  willing  to  beliav*  that  th«  siiBikrity  in  quM- 
tion  {■  not  entitled  to  an  innocant  «xphination.  In  thort,  tlia  eifMt  ia 
preciMly  analogoui  to  that  of  the  Intent  principle  {atM,  |  302),  where 
the  conceivable  innocent  explanation  of  the  intent  of  an  anibiguoui  act  ia 
negatived  by  other  initancet  of  the  aort  So  that  perhapa  the  Intent  prin- 
ciple ia  in  eaaenoe  the  one  here  involved. 

{  372.  Ooatraoli  (aale,  Aaeaoy,  taaae.  ate.).  There  ia  a  large  claaa  of  civil 
iaauea  in  which  at  leaat  one  of  the  foregoing  principlea  may  receive  frequent 
application,  —  the  iaaue  whether  a  apecific  contract  waa  made ;  the  fact  being 
offered  to  be  proved  by  other  inatancea  of  the  making  of  aimilar  oontracta. 
The  argument  here  is  that  the  other  inatancea  indicate  a  general  plan,  aya- 
tem,  or  habit  of  making  auch  contract*,  which  waa  probably  carried  out  in 
the  apecific  instance,  —  aa  where  a  factory-hand,  to  show  the  agreed  amount 
of  hia  wagea,  ofTers  inatancea  of  the  aame  amount  being  paid  to  othera  in 
the  aame  factory  doing  the  same  kind  of  work.  Thia  queation  theoretically 
haa  a  place  here.  But  it  also  verges  on  and  often  really  is  the  question  of 
proof  of  Habit  It  is  perhaps  in  most  cases  merely  a  matter  of  words  whether 
these  other  instances  be  offered  aa  evidencing  a  Plan,  Syatem,  or  Design,  or 
be  offered  as  evidencing  a  Habit  or  Cottrae  of  Bnsineai.  For  thia  reaaon,  and 
alao  becauae  there  are  mnny  instances  which  strictly  involve  only  the  ques- 
tion of  Habit,  and  because  the  principle  is  in  such  cases  practically  the  same 
for  proving  both  Habit  and  System,  the  rulings  on  such  evidence  are  collected 
under  one  head  (§$  376,  377,  po$t). 


1M 
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8cT«u  II  (cnH^^y.  EVIDENCE  TO  PROVE  A  HUMAN  QUALITY 

OR  CONDITION.  "««*«  WlJALITy 

To«o  VIII,   IVIDBNCE  TO  PROVE  iUBIT.  8TATU8.  COliH«  «r 
flUWNESS.  OR  CUSTOM  "^  "' 


Jm.  uai,ia«j  M.Cr,  m«,u.ii««  b.    J^'-  c-»'«-  ^  u-r i  i- Tr«i.«dCo«. 

I  S78.    (hiiw ;     In    PiHcriDtln    n ■  ^* '^^    '^"r  or  8uhw„uei,i  wt.t,^ Tu    ,       ' 

.vU.uc«a  by  8|»citt!«fc  •  *  ^Hling.  W 

Evidence  of  Habit  or  CuaL  Iv  of  ecu™  ^^#  ^".'*?"  <"'•''•  88  »2-98). 

city";  "The«  i,  a  cu.to,?oT;:;  i  gVZ  u„f..'T 't^  "'''"«  ^  ">« 
of  circura«tantial  evidence  only  Of  th«  h^  ^  .  '*"  I""'*""'  »  """ 
suntially  a  human  quaUt/ortndiLn  VJ^Ts  m'tw"  :?"'''"«  ""'•""- 
here  available,  namely  noecific  ln.»«„„«  V  '  V  ^'  **"°n'y  »«  practically 
custom,  and  the  priorVEqut  te^l^^^^^  "'i''''^"'*  "'«  »>-bit  or 

At  the  outset  may  be  d^nZl  "f  "f  °[  "•  '^"d  first,  of  th«  former, 
proved  (1)  HabiHro^f  Ta  J  J J:;,'''"'*r^  »J-««  that  come  to  be 
(2)  Custom,  or  usage.  »Ta  couile  of  Zh  ^T'^"''  ^^  '"  individual;  and 
of  individuals.      ^  ""*  **'  ~"'*"''*  ^^  »  community  or  other  body 

p^e^^r:s[i:j\^::  t:r  Jtr-  ^"^?  -  --p  ^^^ 

evidence  without  making  it  cleTr'  wTfh?    »      k^  occasionally  excludes  the 

irrelevant  to  something  fls^  o  Tere  v  t  ,h       '^^'"^Z"  ^  ""^'^  »«  ^^self 

wherever  the  evidence*  exdudedS  11    ^1"°"'  °'  "*''''•    ^»  8«"«™'. 

considered  here.  Another  ott«cTe  ari^'  iSli^r""'  *''  r^'^''"'  » 
of  distinguishinff  between  Ha)„f      i    lu      '"rough  the  occasional  dilficulty 

poaitionTor  S.i:tTmaXrt°Sri;"^^^^^^^^^  «"^'*  -"^  1>''- 

condition  or  quality  _.•  e  that  of  .St  ^  "PpJ'^'We  terms  to  describe  a 
most  cases  inadmiSible  f^m  1  1,h  ^™T  ~'  '^'^'  "''^s  would  be  in 
but  ad.i,...e  fromte  'pZ^tTr;'  ZZVA'^'ji  T'- '''' 
System  are  both  conceivably  aDDlir»H«  M  .u-  ""''''  '^^  ^^'8^  »' 
duct  could  equally  wTi  L  treaS'^^  I'T.!^'  '»''^°'=««  «'  specific  con- 
There  must  therefore  be  nurp^  '"*^'"  P°'°*  "'^'«*  (««'«.  §  372). 

be  as  weU  cons^etL^der  oTpSidrr  ?  "'"!i  ''''  Precedent's%ould 
is  insuperable,  until  Courts  tecoSiTn  ore  1"^ ''•T''''* '  ""^  '^''  ^'"^'^^'y 
of  their  rulings  on  thes^pdnte     iT  wT.'" '"?  "=''''°« 'he  precise  effect 

the  possible  bSrings  of  othS  nri;^,^      *    "'^  ''''^^'  ''^"°'  *«  >^««P  i°  n>ind 
v!r,.-»  ^""^^  °'  *'"'•''  pnnciptes ;  for  example,  the  relevancy  of  Habit 
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EVIDENCE  TO  PROVE  HABIT  OR  CUSTOM.     [Cuap.  XIII 


as  indicating  the  doing  of  an  act  (ante,  §§  92-98),  and  of  Character  or  of 
Capacity,  for  the  same  purpose  (ante,  §§  65,  85)  ;  so  also  the  relevancy  of 
spccitic  conduct  as  indicating  C'laracter  (ante,  §§  198-203),  or  Capacity 
(ante,  §§  210-225). 

(2)  In  evidencing  Custom  or  Usage  of  the  community  or  of  n  trade,  the 
foregoing  ditticulties  do  not  arise. 

§  376.  Individual  Habit;  MlsoeUaneotu  Bxamplea.  In  general,  where  a 
habit  t)f  conduct  is  to  be  evidenced  by  specific  instances,  there  is  no  reason 
w'ly  they  should  not  be  resorted  to  for  that  purpose.  The  only  conditions 
{ante,  §  32),  are  («)  that  they  should  be  numerous  enough  to  base  an  infer- 
ence of  systematic  conduct,  and  (6)  that  they  should  have  occurred  under 
substantially  similar  circumstances,  so  as  to  be  naturally  accountable  for  by 
a  systi'm  only,  and  not  as  casual  recurrences.  As  to  the  first  condition,  con- 
venience re<iuires  that  the  discretion  of  the  trial  Court  should  control,  in 
order  to  avoid  the  objections  of  unfair  surprise  and  confusion  of  is.sue8  (ante, 
§§  42,  194,  post,  §§  1849,  1904).  The  following  passage  illustrates  this  con- 
sideration : 

1883,  Morton,  C.  J.,  in  Com.  v.  Ryan,  134  Mags.  223  (murder  ;  the  debauched  habits 
of  tlio  deceased  were  alleged  by  the  defendant  to  have  been  the  cause  of  hor  death,  and  he 
offered  testimony  directly  to  her  intoxicated  habits ;  but  the  facts  of  particular  instances 
of  intoxication  were  held  admissible  only  in  the  discretion  of  the  trial  jndge):  "The 
question  is  whether  ...  the  defendant  had  the  right  to  go  into  any  imniber  of  indi- 
vidnal  instances  of  intoxication  throughout  her  lite,  unrestrained  by  the  discretion  of  the 
Court.  We  do  not  understand  that  the  law  gives  him  such  a  right.  ...  It  must  be  in 
the  [lower  of  the  Court  to  limit  the  amount  of  the  testimony  where  it  may  be  extended 
indefinitely, — as  in  cases  of  usage,  or  character,  or  genuineness  of  handwriting.  Con- 
firmed habits  of  drunkenness  can  usually  be  easily  proved  without  going  into  the  investi- 
gation of  particular  instances ;  while  such  investigations,  it  unlimited,  would  tend  to 
nise  a  midtiplicity  of  issues,  and  to  distract  and  confuse  the  minds  of  the  jury  and  to 
divert  them  from  the  real  issues  of  the  case.  ...  It  was  witiiin  the  discretion  of  the  pre- 
siding justices  to  admit  or  reject  the  evidence  offered  of  particular  acts  of  drunkenneas." 

As  to  the  second  condition,  it  may  be  said  that  the  Courts  are  apt  to  require 
too  mucli,  ruling  often  as  if  it  were  their  function  to  require  incontrovertible 
demonstration  from  each  piece  of  evidence  instead  of  merely  to  declare  it 
relevant  to  be  considered  by  the  jury.  The  following  passage  illustrates  the 
proper  treatment: 

1H35,  Shnm,  C.  J.,  in  Ifowe  v.  Thayer,  17  Pick.  01, 98  (the  defendant  had  given  a  general 
notice  of  dissolution  of  partnership  to  all  creilitors ;  the  terms  of  the  notice  received  by  the 
plaintiff  being  in  question,  the  terms  of  the  notice  to  another  creditor  were  adniitt«Ml): 
"  A  man  goes  forth  to  a  class  of  persons,  all  standing  in  the  same  relation,  to  give  them 
a  notice  affecting  their  interests  alike;  if  there  are  ten,  and  he  gives  a  particular  nut  ice 
to  nine,  it  leads  to  a  probable  inference  that  he  gave  a  like  notice  to  the  tenth,  where  he 
states  that  he  intended  to  make  no  distinction  and  believes  that  he  notified  all  alike." ' 

paper  [or  book]  which  was  not  circulsteil,  th.  t 
another  exactly  convH|H)iiiling  with  it  was 
priiiteil "  and  published  in  the  usual  way  aiiJ 
quantity). 


*  The  following  is  an  example  of  improper  and 
jicdanlic  ti-oatmcnt :  1837,  Watts  e.  Fmser,  7 
A.  &  E.  223,  232  (answering  in  the  negative, 
"  whether  or  not,  in  the  absence  of  direct  proof, 
it  can  be  inferred  from  the  printing  of  one  news- 
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ff  37J^383]  SUNDRY  INSTANCES,    CONTRACTS.  ,  377 

That  a  negative  habit  ninv  ha  ahnw.,  ,  -  ^ 
seems  unquestionable,  i..  hat  a  ,.  '  :;\""  "r^^  ""  "'^^'"•^^  ""«. 
thing;  separate  instances  suffi  e  i  ,  u  1^  m"*""  "  "'""'  '°  '^^  "  ^^""*» 
life,  and  they  should  1.  received  «  '  .  '  1  ,  "  '"  '  T'''"  '"  ''"'^'^'y 
co„ditionsareasbefore,namely  Th^  1  ,!/  "",'  ''L^'"''''-  ^''^  °"'y 
and  that  they  occur  under  such  di^urnl  '-e  sufficiently  numerous, 

of  behavior  under  like  ct ultaTe;?^""  "  "^  "''"^  "  ««"«™'  -"- 

iu  all  varieLs  of  situationla  '*'''''  ''^'^'^  '"^^°'^««  °^  -""d"*^'  «  allowed 

§  377.    Same :  in  Contraote  CBaU    t^.—   t 
has  already  been  pointed  out  ian^.'  t^o^  ^««^ . -'onoy.  Hlrtog.  eto.).     It 
whether  the  idea  oniaS  or   lit  of  Plaf  ^  f"'  ''  "  "'''"  '^"«^'"'t  to  say 
in  evidencing  a  cour  e  of  cold^.n^  Z  ^'"'^'''  "  "'"  "'"^  "I'propriat; 

after  all  chieflv  a  "uest  n  0  'wor^:  "f or  ?  "T^'"  ^'"^'  '"'^-^ '•"''•  « 
applicable  principled  tl^srll^td'  L  '^iS'^  Tw"  "'"?  ^'" 
33)  («)  that  the  instances  nn.st  be  nutr^ eno^  h  '"  11^.;  T  ^^  ''/ 
have  occurred  under  confIiH....p  ^  .    •     1        ''"""»".  and  (O)  tliat  tliey  must 

habit  of  doing  lit  Zi  uhr  t  '  '  "',  "'  '°  ""^'''"^  «*  «J-«^""'  I^""-  "' 
principle  hns.^owevefS  «,o!  ?.  "";'"  ""'"*"■  --"Stances!  This 
seems  to  ha^'e  berciue«v Itr  ''"''^'^T"  '"  ''l'l'"'=«ti""-  The  reason 
some  cases  cle  rly  b  .tpnL\;;'  '""  ""  ^''r  ""=''  ^^''^•-'"-  -""^^  *« 
must  be  in  an  cas  s  T„  r^ti  L!"  ''"  "^«^«  l'"-'P'«).  therefore  it 
-e.    Many  P^cedXCe;: r^S^^C^  J;— .^ 

6J8.  6J2,  5W  (to  »l.ow  «  l.al.jt  „f  „„  itti,«  ,.  I 
"..«,„«  of  the  bell  «,.,1  tlK.  blo« i„„  of    .e^hi "  e 


.     •••»■■■"■.  •■ur  .1.11  was  rr(i-iveiloraui<li  omi. 

410_{sa,„e  ;  co..,mre  tic  aUtion,  <,„<,.  Vm) 

W-(,  A.  ams  r.  l„g.  fc,  TO  N.  Y.  16»  (wLethe; 

a  c«M,l,  .on  of  an  iii8„ran.e  Hiey  ha.Hn  fa.  t 
.«•„  «„,vcd  ;  the  fact  hehl  inadmiL  X  that  1  e 
.a.l   never  waive.!  auch  a  oonditi.,"  tfo^'  t 

«t  ,..r  ,»I.eies  or  that  he  had  constantly  waTv^ 

n^nlar  f.£°T"'"'i'  ?.«  i"  ""P-«Ae,l  wit- 
.,,;.nt  ti  .,'  *"  '',"'•  1**  <""  "''°*  ""  •t-n-lon- 
iwnct  on  of  lU  duubeilience,  instances  of  aiieh 

r;^' aT;„?"tr'T"'''«"'--'«  "->' «""i^  y « n  "«r 

hands  t '  «o  Mween  cars  in  unconiilinR). 

«.  h.  3«0  (whether  a  person  was  "enKaae<l  in 

Pa.  94b  (!*•  ^f^"  K-,^^"'  80  Kan.  97.  67 
i«  ■  842  (alienation  of  husbands  •flections  bv 

cymence  cf  a  series  of  acu  and  solicitation,  of  an 
opiK».te  t«nor  were  excluded;  incorZtly.  i" 
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cause  they  ten.je.!  to  show  an  habitual  course  of 

"tand.nj!  «-ro«,  the  highway  ;  the  fa Tof  »  ,7 
r«a«.nable  use  of  the  hi^h^ay  f::"s:ltc;i^; 
ett.,  at  times  p«»t,  e.xehi.l.-d  ;  coniimre  the  citi 
tK.„,„„/,  S  199)  ;  18-8.  State..  811.768X8' 
7J  ( ille^l  «,le  of  li,,uor ;  sale,  at  former  tiineL' 
adiimte,  to  show  "i  com*,  of  busine^  .c  ,^^ 
"IK  to  which  it  wonl.l  natumlly  be  doT"  com" 
pare  S3«7.  ««/,)  ;  ,884.  Davis^-!!™;  :9l' n" C 

thh*  r  .  •!'  V".""™  "''""'  P««'e  chatKinKhim 
with  "habitual  abuse  of  his  authority  for  i.rivate 

other  cases  of  his  corrupt  ivceipt  of  nionev  u 
justice  ;  compan,  the  citation,  „  J,,  j  20%  1^ 
Waile  IT.  R.  Co     36  Or.  311    B»  P»..  «'i  ,      ' 

i bnl^nirr  ■•">[  '"^'  'Kn'^Jo^n  :  ^a" 
•lons^ot  admissible  to  i.rove  speed  on  the  pres- 
en  occasion  ;  compare  tlie  citations  «nfe  jE. 
18(«.  Louisvi  1..  &  N.  K.  Co.  V.  aumm'e^  h 
^.  I..  A.  —  ,  125  l<ed.  719,  723  (that  the  idaintiff 

looked,  and  listened,  before  cnxsaine  the  track 
V     IsT  ?  A"t  ''t'.V"^'  ?'"''  •    SmUh    72 
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It  is  impossible  to  reconcile  all  the  conflicting  precedents;  but  it  is  possible 
to  explain  most  of  them.  The  solution  of  any  given  case  can  easily  be 
reached  if  it  is  remembered  that  no  technical  rule  or  general  policy  obstructs 
such  evidence;  that  the  only  question  can  be  whether  the  instances  pro- 
duced do  have  any  real  probative  value  to  show  a  system  or  plan  or  habit ; 
that  in  commercial  affairs  it  is  sometimes  very  unlikely,  and  sometimes  very 
likely,  that  a  particular  contract  or  term  of  a  contract  will  be  habitually 
made;  and  that  it  is  frequently  possible  to  differ  in  opinion  over  the  solution 
in  a  given  case,  while  there  may  be  no  difference  of  opinion  as  to  the  principle 
applicable.  The  cases  may  be  grouped  under  three  heads:  (1)  the  Author- 
ization of  an  agent ;  (2)  the  making  of  some  other  Contract,  evidenced  (a)  by 
other  contracts  with  the  same  person,  (J)  by  other  contracts  with  other 
persons. 

(1)  Authorization  of  an  agent.  Here  the  use  of  such  evidence  has  always 
been  sanctioned.  Where  a  general  authority  to  do  an  act  is  alleged,  and  the 
plaintiff  relies  on  the  defendant's  having  held  out  the  third  person  as  his 
agent,  other  instances  of  the  plaintiff's  having  treated  the  person  as  agent  for 
such  an  act  are  receivable  to  show  a  general  holding-out  of  that  person  as 
agent.'  This  principle  applies  as  well  to  a  criminal  agency  as  to  a  civil 
agency;*  for  though  the  facts  making  a  person  liable  criminally  for  an 
agent's  act  may  be  different  from  those  involving  civil  liability,  the  mode  of 
evidencing  a  general  authority  is  the  same  for  both.' 

(2)  (a)   Contract  eyideuced  by  other  contracts  with  the  same  person.    Here 


»  1794,  Gib-Hon  r.  Hunter,  2  H.  Bl.  288  (H. 
drew  a  bill  on  G.,  jiayable  to  F.,  a  fictitious  \tvT- 
Ron,  or  order,  anJ  iiiilorsnl  It  in  F.'s  name  ;  the 
plaintiff,  a  bona  file  bolder  Tor  value,  in  onierto 
thow  in  H.  a  general  authority  from  0.  to  draw 
such  bills,  otTerod  the  fact  of  many  other  bills  of 
the  sort  being  drawn  and  accepted  by  H.  with 
apparent  consent  of  H.  ;  the  objection  raised 
conceded  that  "a  general  authority  to  do  such 
ai'ts  .  .  .  can  only  be  inferred  by  showing  an 
ac<|uiescence  of  the  iierson  8up|K>se<l  to  havejfiven 
such  authority  in  otiier  acts  done  with  his  privity 
or  consent,"  and  rested  on  the  failnre  to  show 
such  actual  privity  to  the  former  drawings  ;  the 
eviilence  was  held  admissible,  the  grounds  not 
appearing)  ;  1800,  Barber  v.  Gingell,  3  Esp.  61, 
Kenyon,  L.  C.  J.  (to  show  that  the  defendant 
had  given  authority  to  T.  to  accept  the  bill  for 
him,  the  drawee,  tlie  fact  was  received  of  the  de- 
fendant's having  paid  several  bills  drawn  like 
the  present  bv  T.,  a  general  authority  being  thus 
Inferrible)  ;  1830,  Cash  v.  Taylor,  LI.  k  W.  C.  C. 
178,  K.  B.  (similar  facts) ;  1845,  Llewellyn  ». 
Winkworth,  13  M.  &  W.  599  (authorizing  the  ac- 
ceptance of  another  bill  is  evidence  of  a  general 
authority  to  accept  bills  and  therefore  to  accept 
the  hill  ill  ipiestion) ;  1869,  Morris  r.  Bethell, 
I..  R.  4  C.  P.  765  (the  fact  of  a  single  such 
former  payment  as  in  Barber  v.  Gingell  was  held 
not  improperly  rejected,  no  general  authority 
being  set  up):  1899,  Lytle  v.  Hank,  121  Ala. 
215,  26  So.  6  (the  giving  of  other  notes  by  as 
alleged  ageut,  and  their  ratification,  admitted)  ; 


1885,  Sun  Mut.  Ins.  Co.  v.  Barrel  Co.,  lU  III. 
99,  29  N.  E.  477  (previous  relations  of  a  broker 
and  an  insurance  com|>any,  admitted  tr>  slmw 
that  the  former  was  authorized  to  receive  tin? 
plaintilTs  preuiium) ;  1854,  Lee  v.  Tinges,  7 
Md.  215,  235,  237  (to  show  ratification  of  certain 
settlenieiits  by  an  employer,  the  ratification  ot 
other  such  settlements  by  him  during  the  same 
week  was  excluded,  because  made  "nnder  cir- 
cumstances very  ditferent  from  those  existing  at 
the  time  of  the  occurrence  of  the  princi|ial  mat- 
ter") ;  1851,  Trnll  v.  True,  33  Me.  367  (whether 
H.  had  given  S.  the  authority  to  sign  a  note  ; 
their  business  relations  admitted) ;  1824,  Irvine 
V.  Buckloe,  13  8.  *  K.  35  (agency  one  or  two 
years  later,  admitted) ;  1862,  Stevenson  r.  Hoy, 
43  Pa.  191,  196  (authority  to  give  a  written 
guaranty ;  similar  guaranties  by  the  same  (icr- 
Bon  previously  recognized  by  the  defendant,  ad- 
missible). 

»  Cmtra :  1896,  People  r.  MeLanghlin,  150 
N.  Y.  366,  44  N.  E.  1017  (the  fact  of  B.  hav- 
ing acted  as  agent  for  the  defendant  in  other 
cases  of  corrupt  official  conduct,  not  admitted  to 
show  that  B.,  the  actor  in  the  present  miscon- 
duct, was  the  defendant's  agent  then:  "It  is 
true  that  in  civil  actions  upon  contract  the  course 
of  dealing  between  parties  may  be  proved  to  es- 
tablish a  general  agency,  but  that  nrinciple  has 
no  idace  in  criminal  jurisprudence  "). 

*  Cases  cited  ante,  §  4,  especially  Lord  Mel 
Tille'i  Trial. 
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the  making  of  other  contracts  with  fi,<.  . 
^how  either  the  making  irge„rml  or  t^r'  ^«"°"  "'"'"'''  ^  '«^^-ed  to 
question,  provided  the'othefSnceVwer,f'  ''""/  ''''  ^""^^^^ '" 
«ene™,  p.n  or  hahit  of  which  .^rTZ^^y  7::^'^^^^:^  ^ 

certmcate.  were  i„  A^  „«i  S ^.^^11''^''^"  l""  '°™"'''  ^iouuhe" 
custodian  of  other  certiacates  of  the^amTXrmad.       /    '"/'"''  °'  ^'''  P<"'«'-ion  « 
a  he  difficulty  is  to  decide  what  is  and  whaVl,  not  1,        .'"  '?  """"^  *»"  -^ived^ 
itien  clearly  sustain  the  doctrine  that  'thTfllT  t  •"'''""""•     ^he  best  author- 

h.s  hfe  done  a  particular  act  in  a  pa  tioularTa/H^  ^"T  '"'''"»  ""•=«  "■■  """O'  timesTn 
l..ng  .„  the  same  way  upon  anothe^a  d  d  «!"£,? ^  "  ''^'r  """  ^' »"" '''"-  'h^  "ame 
to  show,  however,  what  men  generally  have  do  ,e  uXZ^  "  "."^""etimes  permissible 
d  t.of,s,  as  showing  how  a  particular  man  mi^^  T  .  ^'^^'"  circumstances  and  con- 
Here  the  dealing  inquired^bout  wl^  "eSn  T  ""'"  *''  '*"'"  """"undings 
l^lated  to  the  .ame  kind  of  propertrXhe  re^''*, T"  '?'''T  "'  ""^  «»"«'  ''™«  and 
testimony  admits  such  as  this."  «  "  °^  *•"«  '"'^  "hich  excludes  irrelevant 


,*'*<<.  Bourne  ».  GatlilT,  1]  CI   i  p  is   lo 
evidence  was  offered  »'J"""ursi.      fhat 

i;.«  of  the  contS  by  ;i;o»°„  ';^^;"  *  '^r  »■ 

tl»'  ...eunl,^,  „f  the  I-arti  r'tiH^hl'tli'^r'' 
eviiliMife  offered  WBH  tl.uf  ,f  :     .      >«"'»  tliat  tlie 

«1-  evi.,e„ee  JZ^^,;^^  'u^l'v'be™''" 
to  observation  on  th,.»  „7  i'  .  >  **  """" 
(..admissible  ••^;  7895   BfntL'f'v''"'  1'  "  ""' 

prior  tranltiX'S^eX  j«;t7el°'^^r'7 
b.'t  on  varying  srou,„U)  19M  7  "''""''^''■ 
tivia.  139 Cil.  3-8  73  P,!.  ■«;«,  \  u"''-  O""" 
advanced  by  ,  laiftiff irri'  I  ^l'''^V^'"'  "  """ 
n  .K'tM.sit  for    la  nfiff,  »l       ""  *"  ''ff'^'"'""t  or 

L.r^di^l^^^i— -^-he^tria. 

*  N.  W.  925  (previous     t  le  wvee  „f  „"  L^'  ^^H  '^  '^"I'-  288  (whether 


r.  Stt'vens, 


ibility  of  the  contract 
»*ttsi..  Snniner,  19  Pi.t  ifiB  ,,  •  "*?'  ^'''■ 
course  of  dealings  betwln  ,V  't'™'' «"J  u»«al 
to  show  whS  a  TZ-,.^" '"''.''■'■  "'■"""*'' 
credit);  1859   Fari.m,        P       '  "**'"  *«'  "!'"" 

the  parties,  rejected  on  tbeTact"]  \Z\  »"'"'" 
man  r.  Ni.hols.  llfi  M,..  to,  /  '  '°'*'  Hunts- 
made  by  K.  aUei  I  to te:   ^'  0>..on.is.sory  note. 

Grair,  21  Min„  T-ili'  ^''5.  S.hwenn  v.  V» 
ninou  ,t  exc    •  t«        ';f™™l-..^ontract ;   the 

i.mrf ..  tail  y:i'  r  ■;r'*"f'' " 

«itb«danse  of  that  Crexch  L?  ^ • "° '' 
N    H  'ii?  ;«.^,"TT'  »'•  Co.   17.   Walker  22 

a.l.ni.ted  toshow  t"h.t  ^LerhatLT'l''*'''  "»' 
tn-cted  with  W.  ft/)*?|i2flre,'rGoM"- 


"0  iti  a'«V T'.t     '"^'^"  "•  fion  d,  82  id  Bio 


ua 


wasexdnded,  as  not  relevant)  Tip«T^''"-".* 
Nat  1  Bank  r.  Adams.  7oTd  1'2  /n  AVT^JSi 
(Platotiir  claimed  as  *;>^4p;;^ij„«,.A/i„^«« 
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(3)  Contract  evidenced  by  other  contracts  with  other  persons.  Here,  ob- 
viously, though  the  principle  remains  tho  same,  the  other  instances  must  be 
more  marked  in  their  similarity  in  order  to  be  admissible  to  evidence  a 
general  plan  or  habit,  because  the  element  of  a  different  personality  is  so 
important  in  affecting  the  making  or  the  terms  of  a  contract  that  the  likeli- 
hood of  making  a  similar  contract  with  different  persons  is  relatively  much 
smaller.  It  thus  happens  that  the  Court?  are  generally  inclined  to  exclude 
such  evidence,  and.  in  the  majority  of  instances,  properly.  In  the  much- 
cited  case  of  Hollingham  v.  Head,  there  has  sometimes  been  discovered  an 
intimation  that  such  evidence  as  a  class  is  inadmissible ;  but  the  later  ruling 
of  Woodward  v.  Buchanan,  and  in  our  own  country  numerous  rulings,  show 
that  this  is  an  error.  There  is  merely  a  question  in  each  instance  of  the 
probative  value  of  the  particular  facts  offered : 

1858,  WWe,,  J.,  in  Hollingham  v.  Head,  4  C.  B.  N.  s.  388  (to  show  a  warranty,  by  a 
travel!i..g  agent  of  a  mannre^ompany,  that  the  guano  should  be  equal  to  Peruvan 
Buano,  evidence  that  other  contracts  of  his  contained  such  a  guaranty  was  rejected) :  I 
am  of  opinion  that  the  evidence  was  properly  disallowed  as  not  be>ng  relevant  to  the 
Lue.  It  is  not  easy  iu  all  cases  to  draw  the  line  and  to  define  with  accuracy  where 
probability  ceases  and  speculation  begins;  but  we  are  bound  to  lay  down  the  rule  to  the 

Lt  of  our  ability Now  it  appears  to  me  that  the  evidence  proposed  to  be  g.ven  m 

this  case,  if  admitted,  would  not  have  shown  that  it  was  more  probable  that  the  contrac 
was  subject  to  the  condition  insisted  upon  by  the  defendant.  The  question  may  be  put 
thus:  lioesthefactof  ap.'rson  having  once  or  many  times  m  his  life  done  a  particular 
act  in  a  particular  way  make  it  more  probable  that  he  has  done  the  same  thing  in  the 
same  way  upon  another  and  different  occasion  ?  To  admit  such  sj^cula  ive  evidence 
would  I  think  be  fraught  with  great  danger.  ...  If  s.ch  evidence  were  held  admissible 
it  would  be  difficult  to  say  that  the  defendant  might  not,  in  any  case  where  the  question 
was  whether  or  not  there  had  been  a  sale  of  goods  on  credit,  call  witnesses  to  prove  that 
theplaintiflE  had  dealt  with  other  persons  upon  a  certain  credit;  or  in  an  a^t'O"  f"-- »" 
assault,  that  the  plaintiff  might  not  give  evidence  of  former  assaults  committed  by  the 
defeudlnt  upon  other  persons,  or  upon  other  person,  of  a  particular  class,  for  the  purpose 
of  showing  that  he  was  a  quarrelsome  individual  and  therefore  that  it  was  highly  proba- 
ble  that  the  particular  charge  of  assault  was  well-founded.  The  extent  to  which  this  sort 
of  thing  might  be  carried  is  inconceivable."  ' 


other  purchases  of  similar  notes  from  the  same 
person,  not  received  to  show  a  bona  fide  purchase 
in  this  instance);  1899,  Koehler  v.  Koehler, 
104  Wis.  260,  80  N.  W.  449  (alleged  contract 
with  a  daughter  for  services ;  the  fact  of  a 
similar  contract  three  years  before,  excluded). 
Compare  the  citations  ante,  {  94,  and;xw<,  §  462. 

Distinguish  tho  use  of  other  transactions  of 
the  parties  to  interpret  the  meaning  of  a  contract 
whose  words  are  not  disputed  (post,  %  2465). 

»  1792,  Carter  t>.  Pryke,  Pealce  95  (whether 
rent  wa.'  javahle  qnarterly  or  lialf-yearly  ;  that 
the  plaintiffs  other  tenants  of  the  same  descri])- 
tion  naif!  quarterly,  excluded) ;  1808,  Spenceley 
V.  Wilmot,  7  East  108  [Qui  lam  for  usury  ;  the 
fact  that  the  borrower,  alleging  usury,  had  on 
the  same  and  oth"r  days  received  snms  for  in- 
vestment as  agent,  and  not  as  loans,  from  third 
persons  who  Ix'longed  to  the  same  circle  of  inti- 
mates as  the  borrower  and  the  defendant,  was 
rejected ;  since  "  whatever  contracU  the  witness 


might  have  entered  into  with  other  persons  for 
other  loans,  they  could  not  be  evidence  of  tlie 
contract  made  with  the  defendant,  unless  the 
witness  had  first  said  that  he  hail  made  the  same 
contract  with  the  defendant  as  he  had  made 
with  those  persona ;  which  he  had  not  said  ") ; 
1833,  Smith  v.  Wilkins,  6C.  *P.  180,  Timlal, 
C.  J.  (assumpsit  for  goods  sold  to  a  wife ;  do- 
fence,  that  the  credit  was  given  to  the  defend- 
ant's father-in-law;  the  fact  that  other  tradi-snien 
had  given  her  father  cretlit  when  she  Iwuijlit, 
rejected) ;  1836,  Borden  f.  Keverlierg,  2  M.  & 
W.  61  (the  defendant  having  pleaded,  in  as- 
sumneit,  that  credit  had  been  given  to  her  hus. 
band,  the  plaintiff,  after  proving  her  husband  to 
Iw  an  absent  alien,  offered  the  facts  that  m  Iut 
dealings  with  other  tradesmen  she  had  not  dis- 
closed her  marriage,  in  onler  to  prove  that  she 
had  ill  the  contracts  with  him  represented  her- 
self as  VL  feme  sole;  'he  evidence  was  rejeeted, 
because  her  failure  to  discloBe  was  not  equivalent 
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"gu'"ent  which  seems  to  belong  here 

want  ».  Biie'lmmu,  jf.'R"Mj"*B  M-fJf  •,^"?'"     """"'y  »'  u«urioiw  intew.t  "  hut  .rnl,  i   i  u 


H.    ftiff    t  H  f  ^"''  *  ™".t™'to'-  h-l  l.ii„l  the 

without  a  not.;  the  fuct  that  the  l.liim  fl"   ij 
t-nre  that  might  1k>  draw,  from    hf  Mure  to 

ineuH  oy  nun  on  the  Kanie  i  ay,  held  adniissil.l,. 

con  n  uri:  o;h"r-^  "•"  "-"p'^f  '^^"^' 


ax  H  iimii',,."    .1-     :      «""'""  «-"»nieicr  (1 

«t.iii  r.Loml-rd,  1«1  id  324  Vm  v  i-^^'/"- 
-hoH-  tl,e  tern.,  of  a  nntmit  f  ,'.■  "-i "  ■  ^"' 
the  fact  »a,  ml.ni,";,  "V  ™,  ric  H^,''^'  '^''• 

u'::il''';int'^':'}«"\r'^  °^^' "^"'^^^^^^^^^^ 

in-f)  '(•J     .1     f  '  ■^"^  (|«}'iient  of  taxes  in 

mmsm 


Staylor/-  •kl-'r-M'Ttl  3^J,r'''  ''i"  "• 
other  han.l  ;..  .1,  '  At  I.  31(8  (wages  ol  an- 
oiuer  nana  in  the  same  emp  oy,  not  adniitte,! 

893    D.w"  '""'l?  "'■,""'  1''»'»tifr»Von  m    ? 
1893,    Davis  V.    kneae,   97   Mieh    72    7rt    V« 

to'af-  f"  '"'""'■"  "  »ntra"  l5;..';b^e;ilfr 
to  8  factorv  «,«  nmde  con.litionally  by  C  •  tL 


object  therestrainto'f  ZT""  "?  '"""'"K  f<"-  iti 
ofi.B,  li.     ftraint  of  trade,  ainiilar  contracts  of 

ad„,'^te"T'"lS58''pr,*'"'  H'"   J-^-'-™  ^^^ 

Jt^TiT^"..:  t';;:TeV?hK:  Tr4"' 


j:^  x^  ^wii;?::;? -rrr::^^^  r^^'tr^^^teiJ^'haffi^- 1^: 

ma.,  on  those  term,  ") ;  1897,  Mur,.h}TLeker      IZTv""'  °^  ?  f"""  •""•"*  ""th  other  pe^   . 
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is  that  by  which  possession  of  a  whole  tract  of  land  is  sought  to  be  inferred 
from  specific  instances  of  possession  of  parts  of  it  The  inference  seems  to 
be  genuinely  one  of  the  present  sort,  rather  than  one  of  mere  prior  or  subse- 
quent possession  as  a  condition  or  state  {post,  §  382),  because  it  involves  the 
thought  that  the  separate  instances  of  conduct  in  relation  to  the  land  indi- 
cate a  larger  and  habitual  course  of  conduct.  The  conditions  of  admissibility 
are  that  the  various  acts  should  be  so  connected  with  each  other,  as  to  the 
topography  of  the  place  whore  they  are  done,  that  they  suggest  a  system  or 
course  of  conduct  with  reference  to  other  parts  of  the  adjacent  land ;  i.  e.  that 
the  various  places  vhere  the  acts  are  shown  should  be  parts  of  one  estate, 
manor,  way,  range,  section,  survey,  or  other  entity,  so  that  acts  done  upon 
these  would  naturally  be  done  only  as  a  part  of  a  system  to  do  them  upon 
the  other  parts  of  the  same  entity.  The  doctrine  has  been  fully  developed  in 
England : 

1811,  Ellenhorough,  L.  C.  J.,  in  Stanley  v.  White,  14  East  882  (trespius  for  cutting 
trees ;  the  title  being  in  dispute,  after  evidence  had  been  offered  that  the  plaintiff's  manor 
was  surronnded  on  all  sides  by  a  belt  of  land  extending  fifteen  feet  beyond  a  circular 
hedi^e,  the  fact  was  offered  by  him  of  acts  of  ownership  —  involving  prescriptive  title  — 
at  parts  of  this  belt  other  than  that  where  the  cutting  had  occurred ;  objection,  that  there 
was  no  connection  proved  between  the  titles  of  the  several  owners  around  the  belt,  with- 
out which  no  inference  could  be  drawn  in  prejudice  of  one  from  acts  of  ownership  exer- 
cised by  the  Stanley  family  against  others)  :  "  The  same  law  may  be  shown  by  general 
evidence  to  govern  one  entire  district,  though  it  may  affect  the  rights  of  different  persons 
in  different  parts.  It  h  then  one  entire  thing,  qiinail  that  d'strict ;  as  in  the  case  of  the 
Border-law.  In  this  case  the  eye  may  see  that  there  is  one  continuity  of  belt ;  and  the 
witnesses'  proving  that  the  Stanley  family  have  asserted  the  same  right  from  time  to  time 
against  different  owners  in  different  parts  of  the  belt  is  evidence  of  their  general  right." 

18:!7,  Parte,  B.,  in  Joneii  v.  Williamii,  2  M.  &  VV.  :)26  (issue  between  opposite  owners  as 
to  the  title  to  the  bed  of  a  stream,  "whether  the  plaintiff  owned  the  whole  or  only  up  to 
the  middle;  the  fact  was  received  that,  further  down,  where  the  plaintiff's  riparian  estate 
was  opposite  X's  land,  the  forn-->r  was  owner  of  the  whole  bed  and  had  done  acts  of 
repairing,  by  taking  stones  and  the  like):  "[Acts  of  enjoyment,  when  used  to  prove 
extended  possession,  need  not  be  precisely  on  the  same  spot,]  provided  there  is  such  a 
common  character  of  locality  l>etween  those  parts  and  the  spot  in  question  as  would  raise 
a  reasonable  inference  in  the  minds  of  the  jury  that  the  place  in  dispute  belonged  to  the 
plaintiff  if  the  other  parts  did  "  ;  so  that  the  plaintiff  was  "  entitled  to  show  the  taking  of 
stones  not  only  at  the  spot  in  question  but  all  along  the  bed  of  the  river."  * 


catting  In!^,  etc.;  the  defendant's  nromisp  to 
pay  "on«  si^nilarly  gituatetl,"  mit  aumitted  to 
show  a  proinUe  to  the  pUiiitifT) ;  1893,  Rmn- 
nell  V.  H.  S.  M.  Co.,  86  id.  687,  57  N.  W.  364 
(trimmer  hired  at  a  saw-mill;  the  contmcts  of 
service  of  other  trimmers  as  to  a  drawback,  ex- 
chuli-il);  189",  Oliver  r.  Moiawetz,  D.'i  id.  1,  69 
N.  W.  977  (to  show  the  price  at  which  a  real- 
estate  agi;nt  was  authorized  to  sell,  the  fa.^t  of 
the  price  so  authorized  for  anotlier  agent  for  the 
same  piece  at  the  same  time  was  not  admitted). 

Compare  the  citations  ante,  §  94,  concemine 
ha>^it  as  evidence,  and  also  the  citations  of  civil 
cases  ante,  §§  300-370,  eonceming  former  in- 
stances of  forgery,  false  representations,  and  the 
like,  to  evidence  intent  or  deeign,  and  the  cita- 
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tions  po.it,  §  379,  concerning  evidence  of  trade 
euntom  or  usage.  For  market-value,  as  evidenc- 
ing the  probable  price  o/a  talc,  see  post,  $  392. 
Compare  also  the  citations  p  l,  §  462  (busi- 
ness patronage  as  evidence  of  .nother  article's 
quality). 

1  1811,  Stanley  v.  White  (quoted  supra); 
1813,  Barnes  v.  Mawson,  1  M.  &  S.  85  ( Klleii- 
borough,  I..  C.  J. :  "  In  the  case  of  an  encroach- 
ment on  a  waste,  it  might  not  be  proved  that 
any  acts  of  ownership  had  been  exercised  by  the 
lord  upon  the  very  K|>ot ;  but  showing  a<^ts  of 
ownership  upon  other  |iarts  within  the  gcnorul 
ambit  of  the  woste  has  always  lieen  deemed  suf- 
ficient");  1831,  Doe  0.  Kemp,  7  King.  332 
(issue  as  to  the  title  to  a  slip  of  waste  alongside 


i»i 
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a  boundary  or  survey  at  one  point,  its  condition  or  bearing  at  another  Zn 
rnay  be  inferred,  provided  there  is  a  unity  between  the  two  fn  the        eT 

X'Son     ^  ^  ''°"^'  '*""  ""'^^^  """'"^""^  substantfall/sh^LTlo  t\a1 


yaids,  to  H  bridge,  and  agaia  beyond  it  to  a  com- 
mon :  rejected,  aa  to  parts  beyond  tlie  bridge, 
mnce  the  defendant,  though  owning  enclo^, 
.ind»  adjacent  to  the  slips  of  waste  np  to  the 
Midge,  owned  none  beyond  it ;  Bosanquet.  J.  ■ 
W  here  evidence  is  offcreil  of  acts  done  in  other 


„,i    "  .— -..««  uo  icfjunis  inciosures  ana 

other  cirnurastanceH,  such  acts  mav  be  proved 
with  a  view  to  show  occupation  of  "the  lind  in 
dispute  and  an  intention  to  maintain  and  assert 
their  right  of  ownership  "). 

The  principle  is  e,|UKlly  applicable  to  the 


places  than  the  place  in  dispu  e    it  is 7or  the  H  k  390    ,•£^^'/^■;J^^^,  *'"»"  "•  """""^ 

judge  to  decide,  'in  the  first  instance    whetW  tt^  ?!V       !■*', '?  "ie.'i""  to  a  maie  p„s. 

there  is  such  a  unity  of  character  iS  the  diffe  e.  [  f^*^'^  ",-""i  "^''i"!"'  ^^  ''''"  *"  •»  «  gift 

parts  as  to  ren.ler  evidenrXctTns  a  mrtT^J  t°  "  "'M''»'n"f!    R- *  possession   an<l  clMm 

in  dispute  admissible  with  r^fei^me*^  the  ™^  ^    *  /"-""a  facie  sufficient  to  show  title.  hS 

in  dispute  ••) ;  1837,  Jones  TwUti^lZn^I^i  .!'»!'?»'"»"  ""J  «!«"»  of  another  m„r.    delivered 

sunm'-  isii   n^  _'  I, "i :^     ""i'."?M'J"9'«»  !l!li™/'  ^•'e  ^rae  time  by  the  ] ;m.,.itf  in  jjiy 


O.JU  irarke.  B.  :  'How  can  you  show  a  title  to 
the  whole  estate  except  by  acts  of  ownership  in 
different  parts!"  Counsel:  "That  wouli  l-e 
only  where  there  i,  some  evidence  of  a  general 


mentof  a  legacy,  were  admitted  ;  "any  act  of 
ownei-ship  over  either  .  .  .  would  be  widence 
as  it  res|pect8  the  other  "). 

Bio'  ^ii^";  1??*'  ^""^y  "•  '''■°«'''  "0  III-  ens, 

m,LJ"L""^ri^f*l•i<•'"j•'•''«l■?''>■.'li«tin: 


right"     Park      B  :    "The;™  Tuch  eS™  ^  fh  ?"/  *'""  r  '"  ^'J<""  J-liciaHy  d  stin- 

he«>");   18-8.'lx,rd  BlSri    rBrUtow7  S'^JT'"-""'  T'"  "'  "''»t»''tive' law  by 

I'ormican,  L.  R.  3  App.  Cas    Bll    670    "Lu  d~m^'^„T""'  °^  ",  ^"^   ""''"  »  ''^^'  » 

of  ownership  on  parts' if  a  tract  are  evUncfto  t^^f    T"f  'l"T'"!    «°  P°^»?'°"  "f  'l-e 


.  ...         „  „|,|,.  ^^„,  „,,_         p^y  ("Acts 

Of  ownership  on  parts  of  a  tract  are  evidence  to 
prove  ownersh.n  on  the  whole  [,,Hoting  Parke, 
B.  m  Jones  v.  \Villiam8].  This,  whi.d"  I  think 
IS  tlie  right  rule,  makes  the  weight  of  the  evi- 
dence  depend  on  the  nature  of  tlie  locality  and 
of  the  acts,  and  on  what  it  is  reasonable  for  a 
juiy  to  infer  ) :  1882,  Nelll  v.  Devonshire,  L.  R 
8  App  Cas.  135, 151,  166  (acts  of  fishery  in  sev. 
era!  other  iwrts  of  a  river,  admitted,  there  being 
evidence  that  the  whole  region  was  treated  "as 
unum  quid- );  1902,  South  v.  Deaton,  —    Kv. 


.     ,  .  " J    -t -.*-"t    lu    iiunsrssion    Of    ine 

R.;„*'  '■'■«?  ''?n»*'""ct''-e  possession;  1866, 
R.wman  v  Wettig,  39  III.  416,  426  (,K>;*ession 
of  Mrt;  under  a  deed  to  the  whole  is  K,sse.«ion 
Hfl.?  *  i.  f'  "■"*  »'!'"» />"■'»« /"ri*  evidence  of 
title  to  whole,  a.s  against  a  mere  tresiiasser  show- 
ing no  paper  title).  Here  the  deed  is  used,  as  a 
verbal  act,  to  color  the  possession,  under  the 
principle  of  $  1778.  poit)  see  8«  giick  and 
Wait,  Trial  of  Title  to  Land,  §§  761-.781 

•  1898,  Olsen  v.    Rogers,  1?  i  Cal    225    52 
vision.'"  ''^"""'''7  line  making  uniforai  subdi- 


-  ,  68  S.  W.  137  (|K)ssession  of  part  of  a  tract      vmJ.     '^""''''7  line  making  uniform  subdi- 
treated  as  evidence  of  mssessio ,  of   he  whoM ^     tie  ?i„i.  „7'^  °'^.°'"  '"'  """'"^  »"  '"''*™to 

.nd  timber  yearly  on  th'e  p™mi>2;  adjoining  ?h^     %tm   5?9''&  i-  mi^R"""'"  '•  ''^•'^'• 
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(o)  Under  the  first  head,  no  difficulty  seems  to  arise ;  the  discretion  of  the 
trial  Court  should  control.' 

(b)  Under  the  second  ead,  it  is  obvious  that  there  must  he  such  a  simi- 
larity or  unity  of  conditions  that  what  is  done  by  one  or  more  persons  or  sets 
of  persons  may  ba  taken  as  indicating  the  probable  general  habit  of  the  class 
of  persons  under  similar  circumstances.  Here  there  is  much  oj)portunity  for 
difference  of  opinion  in  given  cases.  The  precedents  illustrate  all  sorts  of 
trades  and  usages,  and  no  detailed  generalization  seems  feasible.  It  is 
enough  to  point  out  (1)  that  no  particular  circumstance  is  conclusive  either 
pro  or  eon;  (2)  that  instances  from  another  trade  or  another  region  are  nut 
necessarily  without  probative  value,  while  instances  from  tlie  same  trade 
and  the  same  locality  are  not  necessarily  admissible ;  and  (3)  that  the  ques- 
tion is  not  whether  the  offered  instances  fully  prove  the  custom  alleged,  but 
merely  whetlier  they  are  receivable  as  having  probative  value : 

1780,  Nohle  V.  Kennnwag,  2  Doug.  610,  the  plaintitT'i  vemel,  bound  to  Labrador, 
delayed  landing  her  cargo  and  was  captured ;  to  show  that  the  delay  wa»  reasonable  ami 
customary,  and  thus  could  not  forfeit  the  insurance,  the  custom  was  offered  in  the  New- 
foundland trade  to  keep  their  goods  on  board  several  months ;  it  was  objected  that  "  New- 
foundland and  Labrador  are  distant  and  discontiguous,  and  although  the  object  of  the 
voyages  to  both  may  be  the  fishery,  yet  the  fishing  trade  is  conducted  very  differently  at 
different  places;  would  the  practice  at  Greenland,  Nova  Zembla.  on  the  coast  of  Scot- 
land, or  in  the  new  whale  fishery  in  the  Mediterranean,  be  evidence  in  this  case  :■< "  Lord 
Man.i/iel,t,  C.  .T. :  "  The  trade  of  fishing  on  the  coast  of  Newfoundland,  especially  from 
the  west  of  England,  has  been  known  and  practised  for  many  years.  Since  the  treaty  of 
Paris,  a  new  trade  has  been  opened  to  Labrador.  ...  It  is  well  known  that  the  fishery  is 
the  objeit  of  the  voyage,  and  the  same  sort  of  fi.shing  is  carried  on  in  the  same  way  at 
Newfoundland.  I  still  think  the  evidence  was  properly  admitted  to  show  the  nature  of 
the  trade";  Buller,  J. :  "  If  it  can  be  shown  that  the  time  [of  delay]  would  have  been 
reasonable  in  one  place,  that  is  a  degree  of  evidence  to  prove  that  it  was  so  in  another; 
the  effect  of  such  evidence  may  be  taken  off  by  proof  of  a  difference  of  circumstances  " 

1807,  PIgot,  C.  B.,  in  M'FaMen  v.  Af unlock,  1  Jr.  C.  L.  218  (the  question  being  as  to 
proof  from  other  trades  of  the  fact  and  amount  of  lo!»  in  handling  particular  goods  bv 
retail) :  •'  It  was  argued  that  Mr.  C.  ought  not  to  have  been  allowed  to  give  evidence  of  what 
occurred  in  hia  own  trade,  or  of  the  losses  which  he  himself  had  sustained  in  the  course 
of  his  own  experience.  If  he  founded  his  judgment  on  facts  not  similar  to  those  which 
were  proved  in  the  present  case,  the  argument  would  be  most  cogent.  But  if  he  stated 
(as  I  think  he  did)  what  occurred  in  his  own  trade  in  matters  similar  to  those  which,  on 
the  very  point  of  controversy,  were  proved  to  have  existed  in  the  trade  of  the  defendant, 
then  the  evidence  would  appear  to  be  admissible." 

1895,  Gainen,  C.  J.,  in  Tezai  (r  P.  R.  Co.  v.  Reed,  88  Tex.  439, 31  S.  W.  1058  (exclud- 
ing evidence  of  the  custom  on  other  railroads  as  to  a  foreman's  authority  over  railroad 
hands) :  "Did  the  fact  that  other  railroad  companies  gave  that  authority  to  such  servants 
tend  to  throw  light  upon  the  question  ?  We  think  not.  It  is  a  matter  of  policy  in  the 
management  of  internal  affairs  upon  which  one  manager  would  have  one  opinion,  while 

»  Of  course  individual  instancps,  offered  one      "  It  is  true  that  one  act  undisturbed  does  not 
at  a  tnne,  are  recrivable  j  the  practical  question  '  .       .  . 

is  comnonly  whether  enough  have  been  offered 
to  suffice  to  go  to  the  jury  (po&t,  }  2494).  But 
even  a  single  one  may  suffice  for  this  purpcie  : 
1770,  Doe  V.  Mason,  3  Wils.  83  (custom  of 
descent)  ;  1813,  Koe  v.  Jeffery,  2  M.  ft  8.  92 
(custom  to  bar  entails ;  Ellenborougb,  L.  C.  J.  : 


4SS 


make  a  custom  ;  but  it  will  Iw  evidence  of  a 
custom  ").  There  was  an  old  French  law  maxim, 
"  unefait  n'at  pas  coutume  "  (Glasson,  Hiat.  du 
droit,  etc.  de  la  Fr.,  vi,  646). 

For  the  different  question  whether  one  leit- 
wa'  tatimony  may  suffice  to  establish  a  custom, 
see  pori,  \  2093. 
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-r..  that  i  .0  .H.«;!o^C„'nt'"H^J;Tth^"'i''""•  »'-<.^«..oth.,  .ij,t 
d«iioe  of  the  custom  ou  the  Mine  road  »t  lar«.e  .1.^1.^..  *  '^'  ^■'^*  *°  wlu.ling  .ri- 
...mil  .Ution.  like  tl.e  o...  i„  qu«Mo.i  1  Te  . „ '^7^  '  l^  "'"""'"»  ""•  '»"'«'"  «' 
freight  ...d  uiany  oar.  were  to  be  blndlld^  .      '"  'f""!  f'  '"'K"  •""'«"'•■  •»'"«  nmch 

w.  are  of  opinion  that  uTe^r^^t^^l^^tieJu.  til  /'""'"''^ '.' ''"'''  ''"«="  "•»» 
pracUce  existed  at  the  former.""  '•*»«''•'««  i.o  preeumption  tl.at  the  ume 


,    *  '8^2.   Mllw»nl  n.   Hil.liert,  s  Q.  B.  120 
I3»  (to  prore  a  tiuloni  of  London  m  to  th« 

J^iv'dl  "TsiSli"  ;".>,""'"  '^L'^'i"''  '"'''"  *^  ^ 
ceiv.-U) ,  18tU,  hulkncr  e.  Jjiil..,  3  H.  ft  s   3«o 

irijS  hI'?'"'  •"*■'  '"••■'"•I'oratio,,  «i,l.  ',i,e 
U.iited  Suites,  ss  to  ducouiits  on  fniaht  a 
wmilar  cuBtom  as  to  trads  with  Tex»»  nftrr 
ineor|H,ration  and  as  to  other  port«  of  British 
^0lth  Anienca,  et^.,  was  recivml)  ,  18«,: 
P  «o.  «.  AUcock,  4  F.  k  F.  1074  (»*,«..•  „  ,0  ; 
bleachiiig-lien  in  Nottingham  ;  n«.g,.  at  Lough- 
borough  Hdnutted,  hy  r.a,on  of  .!\he  vhinlty 
?«ri    i!    f"  ".'."'  •'"  '"•"'^^''«"(?e  of  trade"  ( j 

P"t    of  fruit  on   a  sold.iotc  .igued    by    the 

Si,  r^"™  *•".''"'''*"'"  "'"'»'  "o'™  for  the 
default  of  principal,  ;  the  lustom  of  the  trade 
being  held  to  be  invoUvd  in  the  contract^! 

c^  atom  on  the  point  in  the  colonial   .Market  • 

thetnal  that  the  two  timles  wen,  «,  f.,  „,|i,a 
to  each  other  that  the  same  timg,.,  woiiht  be 
hkely  to  prevail  in  both,  and  I  Thought  that 
upon  theoucstioM  of  the  liability  of  "Troker 
evidence  ol*  hi,  liability  in  a  .i,„il„r  tmde  ndgl'i 
^,  '^^"^  )i  1863,  Barnes  ,.  IngalK  39 
Ala.  201  (heca,.«,  "there  are  m  manv ?«  nts  in 
oonjmon   b-tween   «u,h  an  establishment  [am. 

which  the  onlinary  n.e,:hanic  arts  are  pursued  " 
.custom  as  to  working  hours  in  the  Tat™ was 
^mitted  to  show  the  same  in  the  former); 
1874,  Sullivan  ».  Hense,  2  Colo.  424  433 
(number  of  feet  in  a  mining  claim;  lenith  of 
other  claims  m  the  district  controlled  by  similar 
customs  admitted);  1878.  Denver  ft  R.  O  K 
Ca  «.  Olasscott,  4  (oln.  270  (action  to  m^ov"; 
the  salary  of  a  raihoad-c,>ndMctor  ;  set-off  for 


r„^r."i«f'i'-'".«"'i?-r^«i^eredrr°'rh"  :''°h?\„L^t^,trl'l"" -'-;:«''•-" 


without  tickeu  and  n;%;rd;]i;rr::irr°T^^ 

tri™  ^r  '7"'»  "."king  the  same  numb  r  of 
«jr.r.K  ""'•"•'""lly  the  same  number  of 
cars  at  the  same  rates  of  fare  over  the  same 
route  the  receipts  of  the  sort  by  another"" 
ductor  had  been  much  higher,  was  rejeete-l ;  te- 
cause.  whether  or  not  the  habit  of  passengew  hi 
entenng  tra  „s  in  fotgetfulness  of  tVe^rif^  pur- 
chase of  tickets  was  subject  to  unvarying  prin- 
ciple^ ye  the  conditions  were  too  c7mpHS 
for  investigation  ;  this  is  unsound) ;  188i  8«. 

the!;,™  •  ".^r-  ^^^  '""'  f'-'t  ~in.itted  of 
the  average  waste  of  ice  in  handling,  to  show  an 
"•guul  stock  of  ic  -,  caicHkt*!  &m  uTe  ^n 


"Id)  i  ISM  To.ld  ..  K.*ne,  167  Ma«..  187,  4S 

.      .  .  (daniag...  from  failing  to  Krforni  a 

contmct  to  give  a  theatrical  j^Plomiin"  o    * 

?1.  .1'     rS."  '"'«"'>••  '"  •"»•  l"oHt.  of  whch 
the  plaintiff  was  to  share;  the  cash  receiT,  .  of 

Toi'^nl?:,"  ">"  "••"•'  «'»-re'TnX"l^' 
town  under  the  same  aii»|.ices,  r.j.rted,  le.ause 

and   conjecture  to  make  it  safe  to  rely  „,"„'' 

ins.  1,0  M  Mich.  131,  142  (to  khow  tli«  ►. 
U„t  of  the  authority  of  nn  ageit  of  n  in  mn"; 
company,  the  ex'ent  of  authority  givrn  by  oter 
insurance  companies  on  the  K.n.e  ,",int  wa, 
excluded)  ;  18«1  W.lker  ..  n.,rron  6  Mi'" 
608  a  custom  elsewhere  as  to  a  .lisconnt  in 
boanlingstage-employ.*.,  exlud,,!.  because  no 

l^is  Co.,  36  N.  J.  I,.  29,  4;i  (like  Ins.  (  „.  ,-. 
Weide,  ,„/ra;  excluded,  Wau^e  the  cinnm: 
sfinces  were  not  similar) ;  1834,  Phai.ix  Ins 
Co.  r  Phihp  13  Wend.  81  (to  show  I  Jt  thi 
plaintiffs  st«.k  probaldy  did  not  amount  to  he 
^I'le  claime,!,  tLe  value  of  the  largest  st«k  in 
thMt  husinesa  in  the  city  was  offered  ;  excluded 
n-  ing  a  mere  surmise  ;  unsonnil) ;  1847,  Howl 
tn  '•••'".'^  C"-.  *  Den.  J07  (similar  e  deZ 
was  rejected  on  the  priiicii.Ie  of  ex.ludiiiK  op  ,. 
■ons);  1898.  Weatherford'M.  W.  ft  N  ^(T? 
Duncan,  88  Tex.  611.  32  S.  W.  878  (h.re  ii; 
manner,  not  the  fact,  of  the  act  was'in  L„^ 
and   hence   the  custom  of  railii,ads  elsewhere 

stock  of  goods  burned  could  not  have  reached 
the  aniouut  claimed,  viz.  half  the  value  of  the 

ZwT.'"!'  "'•  ''"'='•*-'  "■'■""'''  f"'"'  tl'«  de- 
fendant that  persons  m  the  same  city  and  in  the 
s-me  business  had  on  hand  a  stm'k  only  one 
hf  1  theamount  of  their  annual  sales  ;  Davis,  J.  • 
It  would  establish  a  fact  connected  with  thia 

t-A^fi.  "TT"  *°u*"-  "'•  •">"■'"■"'  "^'"ti""  be- 
tween the  stock  on  hand  and  the  annual  sales  ' 
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«„  .k        i.-  •-,••""•'""""'  ""  rejiorteu  cases 
on  the  subject") ;  1894.  Keystone  Mfg.  Co.  " 
Adams,  181  US.  1.39.  148,  14  Sup.  29.?(profit; 
of  infnngement ;  the  profits  ma.Ie  by  other  nsera 
of.  pstent  excluded) ;  1897.  Anderson  v.  sTn 
.ng  Co.,  16  Utah  28.  80  Pac.  815  (to  show  the 
practire  of  employees  in  a  certain  mine,  the 
general  custom  among  miners  of  the  camp  under 
similar    circumstances  was    admitted) ;    1868 
Hine  e.  Pomeroy  30  Vt.  103. 104,  106  (whcthe^ 
an  attorney  h.id  directed  a  process-server  to  take 
receiptors  ;   the  practice  of  other  attorney,  in 
the  same  city,  excluded,  because  "there  was  no 
.Tk  r  "*"".  "^  •5«y««'.t"  "'■I'  other,  in  aspect 
to  habit,  ud  mode,  and  practice,  in  the  detaila 
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s'l 


ii  ! 


:  i  ! 


r  I 


{  380.  Samt :  Ooatemary  Kights  In  Land.  The  use  of  other  instances  to 
prove  a  custom  of  descent  or  of  other  right  affecting  land  has  not  been  and 
is  not  likely  to  become  common  in  this  country,  because  here  such  usages 
are  rare.  But  this  sort  of  evidence  has  hud  frequent  use  in  England,  and 
the  precedents  on  this  point  well  <11u3ti<ilc  the  general  principle.  IiiMtanr^s 
occurring  within  the  $am*  manor,  it  is  clear,  will  be  received,  because  the 
original  unity  of  the  holding  allows  each  instance  to  appear  as  merely  one 
illustration  of  a  general  system  working  uniformly ;  *  and  the  same  principle 
may  apply  whure  a  townthip,  or  other  unity  likely  to  involve  community  of 
conduct  in  the  matter  in  question,  is  a  common  feature  in  all  the  instances.* 
On  the  same  principle,  however  (though  the  matter  was  not  clearly  settled 
until  Ruwe  v.  Brenton),  instances  from  other  manors  may  be  received,  provided 
that,  beliind  their  apparent  difference  of  conditions,  a  unity  of  some  sort  can 
be  shown  which  makes  instances  from  the  one  equally  illustrative  of  a 
general  system  including  and  operating  in  the  other.*    The  precedeuts  on 


of  profei«ion»l  Mmw  in  mfitteni  of  tliUkin), 
as  to  make  what  \*  true  of  aoiitH  tlic  Krouml  "f 
infei-enueai  to  what  is  true  of  aiiothni  ").  (.'om- 
piri!  tlie  cawH/iii',  |  MX,  conceriiiii;{  the  cnatom 
of  other  milros'l^,  factories,  or  tlic  like,  an  in- 
diuatinx  the  Mn.ier  of  certain  apparatus  or  the 
re  fmnnhlenem  of  ceitiin  precautimis. 

i  ISIO,  I)j6  t>.  Sisson,  12  E'iMt  63  (to  prore 
a  custom  of  de^CLMtt  in  the  female  line,  par- 
ticular iiistii^(!es  were  received  of  such  descent 
in  other  estates  of  the  minor,  as  well  as  of  a 
general  reputation  as  to  such  custom  of  descent 
iu  the  manor ;  the  particular  inntances  being, 
pi!r  Loi-d  Ellenhorough,  C.  J.,  "only  so  many 
branchi^s  derived  from  the  same  root '"). 

*  1813,  mnndoll  v.  Howanl,  1  M.  &  S.  292 
(custom  as  to  tithes ;  imyments  liy  other  hold- 


'ords  of  manors  was  objected  to  breauae  "each 
manor  hath  its  (larticuUr  customs,  and  they 
have  no  relation  to  one  another  bnt  by  acci- 
dent "  i  Fortescue,  J,,  was  for  admitting,  becanse 
"it  is  »erTpro|ier  to  rni|uire  what  are  the 
qualities  which  attend  other  estates  which  ore 
held  by  the  same  tenure";  Raymond,  ('.  J., 
was  a|i|iose<l,  becanse  "  !  should  readily  adroit 
that  this  evidence  might  be  allowetl  if  the  cus- 
toms of  tenant-right  estates  were  the  same  in  all 
manors;  but  it  is  plain  that  the  customs  of 
these  estates  arc  diffeivnt  iu  ditferent  manors  "  ; 
yet  he  yie!de<l  to  supposwl  authority);  1778, 
Fumeaux  i>.  Hntchius,  2  Cowi).  807  (action  for 
not  carrying  off  tithes  ;  plea,  that  they  were  not 
pro[>erly  set  out ;  the  fact  was  rejected  of  a  cus- 
tom in  the  oiljaceut  parishei  to  set  them  out  as 


in,'s  in  the  sama  township,  admitted  to  show  its      the  plaintiff  had  done;  Lord  Mansfield,  C.  J. : 


gt'uenl  chiMcter);  1812,  Jewison  v.  Dyson, 
9  M.  ft  W.  510,  554  (custom  of  appointing 
coroners ;  the  appiiutimmt  of  coroners  in  other 
places  wilhln  the  same  grant,  almissilili-);  1879, 
L?n(lrura  v.  D>-azley,  4  L.  R.  Ire.  6?5,  839,  64.'i 
(usage  as  to  tenant-right  in  another  iiart  of  the 
Kime  estate,  the  usage  on  all  parts  of  the  estate 
baiug  the  sam-,  admitted). 

»  1637,  Moulin  v.  Dallison,  Cro.  Car.  484 
(whether  an  estate  di^scended  bv  custom  to  the 
eldest  daughter  in  tho  manor  of  8. ;  after  show- 
in'^  that  3.  was  a  part  of  a  manor  O.,  and  thus 
establishing  a  unity  of  custom,  the  fact  was 
received  of  the  rule  of  descent  in  0.);  1672, 
Champion  v.  Atkinson,  3  Kch.  90  (whether  in  a 
copyhold  estate  a  fine  was  due  on  the  death  of 
the  lord  in  certaiu  circumstances ;  the  fact  was 
received  of  the  existence  of  such  a  custom  in  the 
copyhoM  estates  of  ail  joining  manors ;  no  reason 


"Proof  of  the  custom  in  other  parishes  is  no 
evidence  to  affect  the  luirish  in  question,  unless 
the  custom  had  lieen  laid  as  a  genemi  custom  of 
the  whole  country");  1793,  Beebee  r.  Parker, 
8T.  R.  26,  31  (descent-custom;  Kenyon,  L.  C.  J., 
speaking  obiter,  of  outside  instances:  "and  the 
latter  has  gone  so  far  that  the  custom  of  one 
manor  has  been  given  in  evidence  to  show  the 
custom  of  another,  where  they  are  both  governeil 
by  the  Ronler-law  ") ;  1813,  R.  v.  Ellis,  1  M.  &  8. 
652 ,  661  ( whether  a  fishery  was  so  eoniH'cteit 
with  land  as  to  l>e  subject  to  a  poor  rate;  Ellen- 
horongh,  L.  C.  J.,  a|ieaking  of  Somerset's  Case, 
tupra:  "I  have  always  thought  that .  .  .  this 
evidence  is  to  be  considered  rather  as  evidence 
of  a  custom  pervading  one  common  district  of 
manors,  than  as  the  custom  of  one  manor  to 
show  the  cnstom  of  another");  1828,  Kowe  v. 
Brenton,  6  R.  *  C.  737,  768  (issne  as  to  the 


being  given) ;  1725,  Somerset  «.  France,  1  Stra.      ownership  of  copper-mines,  and  the  rights  of  u 
651  (whether  the  tenant  for  life  could  collect  by      plaintiff  who  was  a  " conventionary  lessee"  in 


custom  a  fine  from  the  customary  tenants  of  the 
manor  u|ion  the  death  of  the  last  admitting 
lord  ;  the  fact  was  received  of  a  similar  custom 
for  other  tenants  of  the  plaintiff  himself  in  other 

manors,  no  reason  being  given  ;  but  the  fact  of  ...  ,       .    o  » 

a  similar  payment  by  other  tenants  t^>  other     other  manors ;  Tenterdeu,  L.  C.  J. 
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the  copper  on  his  land;  there  were  17  manors 
in  the  duchy,  and  some  of  the  above  tenancies, 
renewable  every  7  years,  existed  in  each  manor ; 
evidence  was  received  as  to  the  terms  of  the 
cnstomarv  right  of  auch  a  tenant  in  these 
-         •        •    -   •      ■■  The  same 


if  370-383] 


LAND  CUSTOMS. 


1381 


of  otliBN  ia  nn»  r.ff,^  I      ."»""""  quaiitjr.    In  all  these  cases,  tlie  conduct 


ch«racter.   whatever  that  may  be,  belonn  to 

callea    free  oonventionaries  •  in  this  district 
Must  we  not,  tliei..  in  fHiniei«,  in  onier  to  asi^rl 
tain  what  are  the  relative  rigl  U  of  the  bruTd 

what  are  their  rights  in  another  V  j  Bavley  J  • 

pivvaital  m  one   part  i.  evidence  to  ex- 

riJ  »?  K™»t  exiireweJ  in  ainiilar  ternia  aa  to 
any  otW  port  of  the  district  •):  1842,  aZu- 
"oyv.  Hatherton.  10  M.  *  W.  218  (,^ver  for 
coaU.  Iimeatone.  and  imnatone,  takeT  from 
the  manors  of  C.  and  R.  ;  i«.„e  .i  to  the  riX 

^&?''''ri°/"^*'  """«"'»;  the  fact  «■„ 
oHered  by  the  defendant  of  the  custom  in  the 

S'etTTh'rSI""'  "'  ^.-  •""  «™'  offering  ert 
dence  that  W.  wa.  only  a  anbinfendation  of  C. 
ami   hence  the  ciiatoins  would    pn-anmablv  be 

versv^Afl,^ /'""''  '"^  ^^"'^  •"  """w- 
veray  that  the  two  manora  originally  formed  one 
manor  .  .  [A,  |o  ||,e  cases  tupra  of  '  border- 
i^ilr, ''""'•''•  '''""Khout  tho«  manora 
»  ptrticuUr  ap«;M  of  tenure,  called  'tenant- 
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Wi'   '  J  •  •  !'''™ '"  ""**  "'»"»"  «"  'he  tenants 
hold  under  the  «,me  right,  if  it  should  hap,.." 
that  in  one  particular  manor  no  example  can  be 
adduced  of  what  s  the  cu.tom  in  any  |«rticul« 
case,  .  .     m  order  to  explain  the  nature  of 
tennre,  which  is  not  confined  to  one  manor  but 
prevailB  m  a  great  number,  you  may  show  what 
IS  the  «eneral  usage  with  resfK-ct  to  that  tenure  "  • 
and  he  then  approve,  also  of  Rowe  v.  Brenton  ' 
Alderson.  B. :  !•  If  indeed  there  be  aome  ge  "raf 
connecting  link  between  them  -  as,  for  in!tanc-e. 
If  the  customs  in  question  be  a  iwrticular  inci- 
dent  of  the  general  tenure  which  is  common  to 
the  two  manors,  theu  you  have  a  right  to  show 
What  the  custom  of  one  manor  is  aa  to  that 
tenure,  for  the  iiurpoae  of  showing  what  the 
custom  of  the  otfier  manor  is  as  to  tlat  tenure  ; 
but  you  must  begin  by  showing  that  there  is  ^ 
general  tenure  common  to  them  both  ;  that  fact 

iflK*  #'!?"•  ."""•»"  "■  Bioprlle.  18  Mich.  145, 
185  (other  instances  of  a  practice  among  French 
settlers  of  giving  a  iwssessory  right  to  the  eldest 
son,  excluifed,  in  the  absence  of  direct  teatiinony 
m  toe  CAM  ui  4u«ition),  """"/ 
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known  to  the  opponent.  U  requiwd  by  the  eulwUntive  Uw.  but  It  may  b« 
evidenced  by  inntancet  from  other  dUtritti.  on  the  princii-l«  o(  |  379,  a„t€. 

(8)  Whether  a  cu«tom  or  UM«e  mny  thue  »>e  import.-d  ai  >  term  of  a 
vrilteH  eontriict.  or  may  be  uwd  to  Interpret  a  written  contract,  coucernii  the 
parol-evidence  rule  lpo$t,  §9  2440,  2464^ 

(4)  Whither  tt'»tiuiouy  to  a  cu»tom  violatea  the  opinion  rule  ipo$t, 
I  1956).  and  whether  one  witness  alone  autBcea  to  prove  a  cuntom  {po»t, 
I  2053),  ore  also  different  (juestions. 

8  382.  Frtof  or  SatoMquent  SUtna  (atMlneaa,  Foaaeeaton.  Ownarahlp,  Sol- 
TMiey.  Co*aftura.  ato.^  It  h.w  already  been  seen  (ante.  §  190)  that  the  prior 
or  the  iubee<iuent  existence  o(  a  qtiality  or  condition  ia  evidential  of  its  exist- 
ence at  a  given  time.  This  principle  is  equally  applicable  in  evidencing  a 
habit  or  cause  of  conduct.  Its  use  is  most  frequent  for  focU  which  can  at 
first  sight  hardly  be  ranke.1  here  in  any  natural  classification,  —  facU  roughly 
to  be  described  as  involving  a  human  status  or  relation  to  external  oifairs ; 
for  example,  possession,  ownership,  solvency,  and  the  like.  The  jmssesston 
or  ownership  of  property,  the  incumbency  of  an  office,  the  existence  of  a  di  bt, 
of  coverture,  and  such  relations,  in  trutii  involves  a  human  course  of  conduct 
or  a  human  attitude  or  position  regarded  as  voluntarily  and  habitually  main- 
toined  towards  outward  things  and  events ;  and  this  seems  their  most  appro- 
priate place  in  any  classification  of  propositions  to  be  proved. 

Tlie  prior  or  the  subsequent  existence  of  such  a  fact  is  always  evidential  to 
ahow  its  existence  at  a  time  in  issue,  upon  the  general  experience  that  such 
facts  involve  a  human  attitude  more  or  less  continuous  and  permanent.  The 
probability  of  continuance  depends  much,  of  course,  on  the  nature  of  the 
t   acific  fact  and  the  circumstances  of  each  case ;  and  therefore,  in  setting  a 

rait  of  time  for  the  range  of  the  evidence,  the  discretion  of  the  trial  Court 
should  control.  The  principle  is  illustrated  by  many  sorts  of  facU.  Such 
evidence  is  receivable  to  show  the  mode  of  eondiictit^  a  buxineM,^  the  keeping 
0/  liquori  ilUgalltf?  the  pomuion  of  goods,  land,  or  rtufney,'  the  ownership  of 


inj(  the  keeping,  there  ii  «  prohahility,  from  the 
very  fact  of  keeping  then,  that  thf  Mine  condi- 
tion h»»  exietert  from  some  prrTioin  time,  anil 
will  continue  for  lome  time  into  the  future. 
And  M),  «»  to  ofli-nce»  which  are  in  thi'ir  nature 
continuing,  evidence  has  often  been  reiteiveil  nf 
a  condition  a  little  bifore  or  a  little  after  the 
time  within  which  t  iHence  mu«t  he  j)tovi.il "). 
Award:  1871,  Com.  i>.  Ciirney,  108  Mam.  417  ; 
1872,  Com.  r.  Berry,  109  A.  86fl;  1873,  8t«te 
V.  CoUton,  68  N.  H.  48$  (keeping  liqnor  ille- 
gaily  for  ule  on  Dec.  6  i  the  keeping  liijuor 

■iciuueu    u«;»u»,    .—  v..m.k™.,  - -     for  »ale  in  the  name  honne  — a  holel  — a  hhort 

colUteral  i«.ue  is  riised  "  on  the  question  whether  time  before,  admitted,  because  "a  state  of  thinRs 
the  place,  were  alike ;  rerudUting  R.  t..  Seville ;  once  shown  to  »ut  is  presumed  to  continue  until 
Coleridge,  J.,  accord  !  WiUiams,  J.,  uncertsiii).       something  is  shown  to  rebut  the  presumption   ). 

»  1889,  Com.  e.  Finnerty,  148  Mas,.  168,  19     Compare  the  case,  cited  ante, J  3«7. 
N.  E.  21S  (Knowlton,  J. :  ^'  The  illegal  keeping  '1817,  R   x,    Watson    2  Stark.     16     137 

of  intoxicating  liquor  with  intent  to  sel'  it,  like  (treason  i  the  finding  of  pikes  in  the  delendants 
keeping  a  nui»n  :e,  i.  a  continuing  offence,  which  house  three  month-,  after  th«r  arrest.  "^J™^  »» 
may  extend  over  a  long  or  a  short  period  of  time,  because  they  might  have  been  placed  there  by 
If  attention  is  directed  to  any  point  of  time  dur-     others  «iniitted  ;  papers,  etc.,  found  Mmilarly 
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»  1792,  R. ».  Neville,  Peake  N.  P.  91  (nuisance 
in  carrying  on  the  businea*  of  a  melter  of  grease ; 
an  admission,  made  at  a  former  place,  that  the 
business  there  wa.  a  nuisance,  received,  to 
"wei,(h  more  or  less  against  him  ai,  it  shall 
appear  more  or  less  like  that  where  he  before 
risided")  ;  1867,  K.  i>.  Fairie,  8  F-.  *  B.  488 
(nuisance  ;  a  conviction  for  a  similar  nuinance 
in  the  preceding  year  was  offered,  becaiisi  the 
same  thing  was  done  in  1858  that  was  done  in 
1865,  and  if  that  was  so,  it  is  important  to  show 
that  what  was  done  iu  1865  was  an  offence"; 
excluded,  because,  per  Campbell,  L.  C.  J-,  "a 


\\        t 


l|S7ft.M3]  OWNERSmP.  SOLVENCT.  ETC.  ,  „, 

Th.  occasional  „.p„.li  o^  of  .„df eJ  '  ""•""*"*?  "Z"^-.*  -J  ""  on." 

person  who  saw  A  writ*  it  .n<i  .         n  "'•^«"'«'ve»,— «r»t,  tenUmony  by  a 

flminodc  is  «ot  coTrn  /l7;:;;^c;t;''r'cr'""r"^     ^'- 


Jn.ro.-ii.  th»t  Im ,„  Imke.|  by  the  .lrfr„,l 

It.  |,n«j.«,|„„  |,v  l,i,„  „„  Be,.t.  I):  1847    B.Lr. 
dii.  r.  TriMity  cturcb,  4  H.„Ilf.  C,   633  744  m,: 

to .  renrntf  um.t  •■  .I..,h.u.|  viry  mu.h  on  I  .e !(► 

•uni.  nf  moni.y,  ..Iinitt.Il).     •^''"""'°  "'  "'<^^'' 
!„„„'"""'  I""*""'""  "f  »  diKumnt,  u  in.liciit- 

..  imfl!l'.'"i  '"•  "^  •"*«»/»«'  POMr^ioH  »/  mon^, 

"«;"|"iM"»  '  '■""'  ■"='  '''^«»y.  etc..^ 

For  the  pmvminn  or  latkn/mmuy  u  fn»ol». 

I.oiis:;:^^;:';,'',''?:,'/'-'- 1-ut 

i^rnta  "  *""  ""  ''°  -""♦"'infJ.  «e 

pri^t'la^^^^  "-^"^^  '''•■  ••  '»'""!"«  • 
183  *  "^  "'*"■  "•"'"■•  »"  o»".  if  141>- 

*  18S5,    Moiitironierv  4  W     P    n     r', 

?n  1853)     i2ii"',1  "l"'i»iW.  to  ,how  o«-.,mhi„ 

4»4,  4«8  (ftwholder  as  eligible  to  be  ai.i,rai«« 
ownership  .i,  month,  l,?fo«,  ..Imitt^?'",*^: 

ton..  V.  DearlK,™,  109  Maw.  370  (  "oprie'torshiD 
of  .  ahon  in  Ju  v  ».ir.,i».„,i  .«  . l]'  '  '     .""'P 


to  «i.t  «.rfr.l  month.  Wfor,.  ,h.,  Unkr.ir.t, 

, , •  —...iiigC 

due  and  nn|Hii,|,  nn  0,1 


''r!i^^^t^f^^^'J^r:il\ 


IM7,  OXeJI  ».  Mini,, 
due  and  nn|i.i,|,  nn  t, 
iiii|»iid  (III  (ht.   \«)  j 


<o.,  3  X,.v.  i41  (,,  ,|,i,,' 
iM.to  't/"^'  '"  ""'"'n 

1»«0,    (.uniF.    V.     fMIW,, 


41   •>.  II    177  j««..itn|«lt  for  t»o  werk.' 'umM '. 

It, 3,   B<Hly  ».  Je«K,n,  SS  Wia.  402    411 
•.17/:?    r'  '***-,t'''«''na  ».  H,.  t,  18«  Muiu 

28  N.  E.  900  (i.i«.W„,f,  ,|,.r,|  .  1,,,.^  „f  „,;,,„: 

at  «,..,„  p„vi„„,  time.'  adii,i.,i|,le  -fPZ' 

w«»  notiMBK  to  .how  .  cliaiiK.  in  tl.i,  re« L  t*™ 

.i.:^•Tlt'Tf ''n'vr'*''^"'  ?  ""•^•""•'•« 

iiiiie,     ara,   if       nut    loo   mnoti.";    tho   tri.1 
Conrta  .liacretion  to  .ontro-  «,  to  tin") 

..  1  ."I."^""""*."  ''»"'''""«  miibinhilo  lend 
and  prolmble  no,,.len,li„K,  «•„''„„„.  ,  j>iiV    '^ 

I881,  Mimlo<k  ».  State,  68  AU.  667  tmur 
r.a«...re  ation  .t  the  tiui.  of  ,  trial  for  burJiary 
not  ..v,.lj.„ee  of  the  aani.  relation  at  the  timi  of 

u^JL    ]•  V    '"'*  '"■«'•  "•'••  ""licate.  aub 
•e'lueut  ainglenea, ;   coverture  indicate.  .ubK 
-inent  b..t  not  ,,rior  coverture;  un«>und) 
•  187J,   Pamela  ».    Hamilton.  B2  Ala.   106 


3§fe"^5°i^'''  '"»;  "«"«'"  ^-cliia'tovicl. 
»„,7        395  {recovery  of  personalty  of  .  tenu 

n.nl.1***'  •'"'■'f.*"'.''-  I^in.  2  Tamn.  60  (bank- 
ruptcy ;  •  creditor'.  cUim  hiving  fen  |,r2ved 


'"'*"""'■■'  »■    "amiiton.  62  A.     lOIS 
fonner  reaidenc..  in  .  Stat...  aa  making  amen.M, 

4   Aik.  456  (naideiice   «a   aHe,tiii«    bond   tor 

^T.''f^^'^""■''.  'i  '•«*"    >«fo"'.    .<^mtt«l)■ 
1854.  Swift  V.  Swift,  9  L«.  An.   117  f.uTn™ 

from  the  State  during  five  year,  after  .'pTy-; 

■h-nth.  inrerrible  from  almence  after  that  p^iojl 

Coii,|.«re  the  riutiona ;«»«,  g  1312.  ^       '' 

1849,  Barelli  v.  Lytle.  4  L«   An    KiLT/^ffi.. 

«  juatice  on  June  29.  'l848  ;  ^fe^nce"oV"prio 

.neumbency  on  June  6,  1848,  held  not  afiow' 

In,"  fiBs'g  v'"p  "J*-„*,'^-  '^  S°-  "•  ■'""'^  '"8 
11,1.  000,  8  JJ.  Ii.  4(6(8pee,i  of  a  train  at  one 

lace    a«lm.tted  to  .how  the  ap^-J  at  .place 

ff,'*"'!''"'^^;."*''  »"*"  "•  Wren,  2  (j  B 
891  (partnereh.n  in  April,  1892,  evidence  of  iU 
continuance  in  June,  1893,  widFeb.,  1894). 
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handwriting ;  the  witness  testiHes  merely  to  seeing  the  act  done,  just  as  he 
would  testify  to  seeing  a  blow  struck  or  hearing  a  remark  made.  By  the  sec- 
ond mode  there  is  merely  a  resort  to  A's  type  or  character  or  habit  of  hand- 
writing, and  an  inference  from  the  type  to  the  genuineness  of  the  disputed 
writing.  This  evidential  fact,  the  type  of  the  handwriting,  involves  an  infer- 
ence from  a  kind  of  habit  or  skill  (of  handwriting)  to  an  act  done  (the  specific 
writing),  and  the  nature  of  that  inference  has  been  already  explained  (ante, 
§  99).  But  this  skill  or  style  or  habit  of  handwriting  has  in  iU  turn  to  be 
evidenced.  This  may  be  done  by  either  testimonial  or  circumstantial  evi- 
dence; t.*-.  by  the  direct  testimony  of  one  who  is  familiar  with  A's  style  of 
writing,  or  by  separate  instances  of  his  writing  used  circumstantially  to  show 
the  general  type.  The  former  mode  concerns  the  Qualifications  of  Witnesses 
to  Handwriting  (dealt  with  port,  §§  569,  693).  The  latter  mode  is  here  in- 
volved; the  general  process  being  the  same  as  that  of  evidencing  any  human 
quality  or  trait  by  specific  instances  of  its  exhibition. 

What  are  the  necessary  requirements  of  relevancy  in  evidencing  a  style  of 
handwriting  by  specific  instances  ? 

(1)  The  first  requirement  is,  of  cour^,  that  the  specimens  should  be  those 
of  the  person  whose  handwriting-style  is  to  be  proved. «.  e.  that  they  should 
be  genuine.  This  is  rather  a  necessary  preliminary  assumption  than  a  prin- 
ciple of  relevancy ;  just  as,  to  prove  As  character,  it  is  obviously  only  A's  and 
not  B's  conduct  that  can  have  any  bearing.  But  it  is  precisely  this  prelimi- 
nary assumption  that  has  vitally  affected  the  history  of  the  law  on  this  subject; 
for  when  specimens  of  handwriting  are  offered  as  A's,  since  they  must  thus 
first  be  shown  to  be  A's.  this  may  introduce  new  issues  which  will  complicate 
and  prolong  the  trial,  and  perhaps  thus  involve  an  incidental  burden  which 
will  cost  more  than  the  evidence  is  worth.  These  considerations  of  Auxil- 
iary Policy  (§  43),  which  are  independent  of  the  principle  of  Relevancy,  thus 
become  of  radical  importance. 

(2)  The  requirement  of  the  principle  of  relevancy  is  that  the  specimens 
offered  shall  be  such  as  are  capable  of  affording  an  inference  of  the  normal 
and  general  type  or  style  of  the  writing.  Various  considerations  might  be 
thought  of  as  affecting  this  capability,  (a)  The  ex  parte  itUction  of  the  spe- 
cimens may  be  improper,  as  possibly  resulting  in  only  one  aspect  of  the  style. 
This  suggestion  has  never  found  any  acceptance ;  for  while  the  variations  of 
a  person's  style  may  be  numerous,  they  are  usually  not;  the  difficulty  of  col- 
lecting misleadiuR  ones  is  great ;  any  serious  false  impression  could  be  easily 
exposed ;  and,  finally,  our  whole  system  of  proof  is  that  of  an  ex  parte  selec- 
tion and  offering  of  evidence.  (6)  The  specimens  may  have  been  written  at  a 
time  when  there  was  a  clear  inducement  to  deceive,  e.  g.  at  the  trial.  This 
consideration  is  usually  given  much  weight,  and  may  suffice  to  exclude  speci- 
mens so  vnitten.  (c)  The  specimens  may  have  been  written  so  long  ago  that 
they  do  not  represent  the  person's  present  style.  This  argument  has  never 
been  considered  as  important ;  for,  if  the  person's  present  style  is  different, 
it  can  easily  be  shown,    (rf)  The  specimens  offered  may  not  be  numerous 
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enough  to  illustrate  the  average  or  normal  type.  But  one  specimen  usually 
does  represent  the  type  with  sufficient  accuracy ;  and.  if  it  does  not,  the  oppo- 
"revaikd"  *^"  ^^  counter-specimens.    This  objection  has  never 

Such  are  the  considerations  involved  in  the  principle  of  relevancy  If  this 
alone  were  involved,  there  would  have  been  no  obstacle  to  the  free  use  of  this 
mode  of  proof,  and  no  other  limitations  than  the  few  simple  ones  above  men- 
tioned. But  the  considerations  of  auxiliary  policy  already  specified,  as  weU 
as  others  (u.  particular,  the  Opinion  rule),  the  survival  of  certain  earlier  limi- 
tations  ansmg  at  a  time  when  proof  by  type  of  handwriting  was  looked  on 
with  suspicion  and  the  confusion  of  usage  as  to  certain  ancient  and  modem 
terins.  all  combmed  to  introduce  additional  restrictions,  more  or  less  arbitrary 
m  themselves,  and  not  connected  with  any  principle  of  relevancy.  It  would 
be  impossible  to  understand  or  to  expound  the  law  of  to-day  without  having 
m  mind  this  historical  development  and  these  additional  principles.  Ac- 
^ordingly.  the  state  of  the  law  as  affected  by  all  of  them  can  best  be  examined 
in  one  place,  under  the  Opinion  rule  (j)ost,  §§  1991-2027). 

The  collateral  considerations  above  mentioned  were  seldom  thought  to 

"^^V.T^  *""^  '"  "  P^"°"''  "^^^  "^  »/«««ni,.  grammatical  use  of  words, 
and  the  like ;  and  not  only  could  such  a  usage  be  freely  used  to  show  the  au- 
thorship of  a  document,  but  the  usage  in  its  turn  could  be  proved  by  speci- 
mens, without  the  above  limitations  historically  peculiar  to  specimens  of 
handwriting.  For  convenience,  the  precedenta  are  dealt  with  at  the  same 
place  with  proof  of  handwriting  by  specimens  (pott,  §  2024). 
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SUB-TITLE  II  (continued):    EVIDENCE  TO  PROVE  A  HUMAN 
BUB-TiTM        V      QUALITY  OR  CONDITION. 

Tone  IX:  EVIDENCE  TO  PROVE  EMOTION  (MOTIVE,  FEELING. 


CBAFTBR   XIV. 

I  886.    Theory  of  Motive.  . 

I  388.    Diecrimiiiations  between  Motive  ana 
Intent  or  Design  or  Character. 
I  SH7.    Kinda  of  luference. 

O.    ClRCDMaXANCEg  TBSDINO  TO  EXCITB  AS 

Emotion. 

I  389.  General  Principle ;  Knowledge  of  the 
Cireiini»taiioe». 

<  390.     Motive  for  MiiiUer. 

i  391.    Motive  for  Other  Deeds. 

I  39'  Pecuniary  Circunietancea  as  crratinj? 
a  Motive ;  Poverty,  to  show  a  Crime,  or  negative 
a  Loan  ;  Market  Value,  to  hhow  a  S«le  PrKe. 

I  393.  Legal  Duty  or  LUbihty  as  creating  a 
Motive. 

b.    COKBUCT  IXHIBITISO  AS  EMOTION. 

I  394.    Ceneial  Principle. 


e.  Pbio»  and  Scbseqttbnt  Emotiow. 


{396. 
{396. 
Time*. 
J  397. 
$398. 
S399 
{400 


General  Principle. 

Hostility,  in  general ;  Feeling  at  other 


game  :  Hostility  to  Wife  or  Paramour. 
Sexual  Passion  at  other  Times, 
game :  General  Principle. 
,  ,.^„.    Same  :   Discriminations  in  regard  to 
Adultery  and  Incest.  ...  ,  . 

(  401      Same  :   Discriminations  in  reRard  to 
Seduction,  Bastardy,  and  Breach  of  Promise. 
{  402.     Same :  Discriminations  m  regard  to 

^T*Oi.  Defamation;  Other  Utterances  as 
eviilence  of  Malice. 

(  404.     Same  :  Principle  of  Relevancy. 

1  405.     Same :  Principle  of  Auxiliary  Policy. 

I  406.  Same  :  Sute  of  the  Uw  in  the  Va- 
rious Jurisdictions. 


6  385  Theory  of  Motive.  It  has  been  already  observed  {ante  §  117) 
thtttte™  ■^motive."  as  commonly  used,  does  not  -- ^o  ^^'j^— 
the  two  different  processes  to  which  it  may  be  applied  (1)  It  may  be 
a  tempted  S,  to'infer.  from  the  existence  in  A  °f  a  des,.  or^tnclm^^^^^^ 
to  do  act  X.  that  this  desire,  urging  him  on,  probably  «;"!  ^^  m  the  doing 
of  the  act;  as  when  it  is  argued  that,  because  A  desired  a„d  ^islied  to  get 
rid  of  B  he  probably  did  do  something  towards  getting  rid  of  B.    (2)  Secondlj , 

f  proLl'g  Vn  turn  to  evidence  this  desire  or  other  emotion,  certain  circ^u- 
stances  may''be  offered  as  tending  to  show  its  existence ;  as  when  the  argu- 
mentTsTo  the  existence  of  this  desire  in  A  (a)  from  an  injury  which  B  has 
^nne  to  A  or  (6)  from  A's  outward  conduct  expressing  such  a  desire,  or 
tromfheTrioro  subsequent  existence  of  such  «  desire.  The  former 
process  involves  the  evidencing  of  a  Human  Act,  and  has  already  been  deal 
'^•M  /Vwlss  117  119)  The  latter  process  involves  the  evidencing  of  a 
Human  Qua  i!y  Stion.  -a  is  Z  present  subject.  Under  the  former 
"ad,  questions  of  evidence  are  rare;  the  rulings  upon  evidence  ax.  con- 
cerned  usually  with  the  latter  process. 

8  386    Dl.orimU..tlon.  between  MotlT.  «.d  Intent  or  DeMgn  or  Ch«:.ct.r. 
VThatever^he  p^hological  distinctions  may  be,  the  discriminations  betwe  ■ 
Zttn  and  oJh'er  hum'an  attributes  or  conditions  are  not  always  accuratdy 
obserTed  practically  in  judicial  language,  nor  are  they  easy  to  o^rve^    A 
one  poit  the  line  is  not  easy  to  draw  between  Emotion  and  Design 
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(ante.  §  237),  at  another  point  between  Emotion  and  Disposition  (ante  8 19^ 
at  another  between  Emotion  and  Intent  or  Belief  (anU.  88  245  300) 
Hence,  m  class,  y.ng  the  precedents  it  cannot  be  supposed  that  they  wi  i 

a  ZL  t  r'  "^ri  '^^^  """^"^  *"  '''^'^'■'  the  absence  Van 

accepted  terminology,  and  the  difficulties  in  the  application  of  any  termi- 
nology,  necessarily  leave  a  margin  of  uncertainty. 

§  387.  Kind,  of  Infwenc.  The  modes  of  inference  circumstantially  to  a 
human  quality  or  condition,  as  already  pointed  out  (ante.  §  190).  may  be 
of  three  kinds,  all  of  which  come  into  use  in  the  present  sul^ect :  (a)  From 
circumstances  tending  to  excite,  stimulate,  or  bring  into  play  the  emotion  in 
ques  ion;  (h)  From  outward  conduct  expressing'and  'resulting  from  tie 
emotion  in  question ;  (e)  From  the  prior  or  the  subsequent  existence  of 
the  emotion  m  question,  as  indicating  its  existence  at  the  time  in  issue. 
The  first  of  this  is  a  Prospectant  indication  (ante.  §  43);  the  second  is  a  Ret- 
rospectant indication;  the  third  is  of  both  sorts.  Each  sort  of  inference 
has  Its  own  dangers  and  difficulties.  "'""ute 

a.  Circumstances  tending  to  excite  an  E.motion. 

§  389.  General  Principle;  Knowledge  of  the  ClrcnnuUnoe..  It  must  be 
remembered  hat  this  mode  of  argumen  ^  equally  available  in  civil  as  well 
as  in  cnmmal  cases  One  is  perhaps  apt  to  think  of  «  motive  "  as  a  matter 
involved  in  criminal  cases  only.  But  a  recollection  of  the  process  involved  _ 
that  of  inferring  the  existence  of  some  emotion,  from  which  in  turn  the  doing 
of  an  act  is  to  be  m  erred  -  shows  that  this  process  may  be  equally  I 
feature  of  proof  in  cml  cases,  though  not  as  frequently  as  in  criminal  cases 

The  general  inquiry  is.  What  circumstances  tend  probably  to  excite  a  oiven 

SrJ  Trf'-  ''^  "'"'^  '""«^  "^  •>-'-  ^^^^  -  her^TnX.!    It 
«ould  be  Idle  to  attempt  to  catalogue  the  various  facts  of  human  life  with 

ZZ7\w!^'"  J?"'^  'x  ""''"S  "  «'^'""  ^"""t^""-  S"<^h  an  attempt 
would  exhibit  two  defects.  It  would  be  pedantic,  because  it  is  impossible  to 
suppose  that  the  operation  of  human  emotions  can  be  reduced  to  fixed  rules 
and  that  a  given  fact  can  have  an  unvarying  quantity  of  emotional  potency.' 
I  would  be  useless,  because  the  emotional  effect  of  any  fact  must  depend  so 
often  on  the  surroundmg  circumstances  that  no  geuc/al  formula  could  prc^ 
vide  for  the  infinite  combinations  of  circumstances.  Courts  have  therefore 
always  been  agreed  that  in  general  no  fixed  negative  rules  can  be  made ;  that 
no  circumstance  can  be  said  beforehand  to  be  without  the  power  of  excitimr 
a  given  emotion;  and  that,  in  general,  any  fact  may  be  offered  which  by 
possibility  can  be  conceived  as  tending  with  others  towards  the  emotion  in 

(JliCStlOU  • 

h.^H'/'"''T  '^•'  'l-^"'"""".^-  ^""''  17  Al».  827:  "[The  commisrion  of  the  murder 
■IvTn  °"«  •'"^'."K  ^'»/«t«blished,]  every  gronnd  from  «hich  a  motive  could  aS 

l«r«     r'"",*'"":.^''''''''^"'"'''"'*-^  ■  •  •  ^ith  regard  ^  the  grounds  frmwh™h 
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1868,  Sandenon,  J.,  in  Lyon  ▼.  Hancock,  85  C»l.  378 :  "  Malice,  like  fraud,  ia  generally 
to  be  inferred  from  facts  and  circumatancet.  Hence  the  plaintiff  [in  tbia  oaae]  ia  entitled 
to  prove  any  facta  or  circumatances  which  tend,  even  in  the  alightest  degree,  to  ahow 
malice  on  the  part  of  the  defendant.  For  the  aame  reason,  the  defendant  is  entitled  to 
prove  any  facta  and  circumstances  which  tend,  in  the  slightest  degree,  to  show  a  contrary 
motive.  No  fact  or  circumstance  can  therefore  be  properly  excluded  from  the  jury 
unless  the  Court  is  satisfied  to  a  moral  certainty  that  the  jury  can  draw  no  rational 
presumption  from  it." 

1834,  Parker,  J.,  in  Hendrickton  r.  People,  10  N.  T.  IS,  81 :  "  Considerable  latitude  is 
allowed  on  the  question  of  motive.  Just  in  proportion  to  the  depravity  of  the  mind 
would  a  motive  be  trifling  and  insignificant  which  might  prompt  the  commission  of  a 
great  crime.  We  can  never  say  the  motive  was  adequate  to  the  offence ;  for  human 
minds  would  differ  in  their  ideas  of  adequacy  according  to  their  own  estimate  of  the 
enormity  of  the  crime ;  and  a  virtuous  mind  would  find  no  motive  sufficient  to  justify  the 
felonioua  taking  of  human  life." ' 

There  is  but  one  limitation  that  can  be  thought  of  as  necessary  and  universal, 
namely,  the  circumstance  said  to  have  excited  the  emotion  must  he  shown  to 
have  probably  become  known  to  the  person ;  because  otherwise  it  could  not 
have  affected  his  emotions:  ' 

1807,  Dale,  C.  J.,  in  Son  v.  Terr.,  5  Okl.  5?6, 49  Pac.  923 :  "A  motive  cannot  operate  to 
influence  until  the  facta  which  create  the  motive  exist.  The  facta  upon  which  a  motive 
is  based  cannot  operate  upon  the  mind  until  they  are  known  by  the  party  against  whom 
the  motive  is  assigned,  if  one  person  >hould  contemplate  and  undertake  a  great  wrong 
against  another,  —  such  a  wrong  as  would  induce  in  the  mind  of  the  person  against  whom 
it  was  directed  a  motive  to  kill,  —  and  yet  such  contemplated  wrong  was  unknown  to  the 
party,  it  cannot  be  justly  said  that  a  motive  to  kill  could  exist,  because  the  party  wronged 
had  no  knowledge  of  the  facta  which  would  be  necesaary  to  create  the  motive."  * 

Nevertheless,  Courts  are  often  called  upon  to  rule  upon  the  admissibUity 
of  various  circumstances.  It  is  to  their  reproach  that  they  heed  the  majority 
of  these  calls.  There  is  in  most  of  the  rulings  no  reason  for  the  slightest 
doubt  of  the  propriety  of  the  evidence.  The  extreme  vagaries  and  the  des- 
perate pugnacity  of  many  of  those  who  take  on  themselves  the  defence  of 
criminals  have  raised  questions  which  ought  to  have  been  silently  ignored 
by  the  Courts, — a  treatment  which  would  tend  much  to  the  discouragement 
of  crime  and  the  lightening  of  the  profession's  burden  of  precedents.'  The 
criminality  of  the  circumstances  involved  in  proof  of  the  motive  has  no 
doubt  often  been  the  ground  of  objection,  the  character-rule  (ante,  §  194) 
being  invoked  in  exclusion.    But  it  has  already  been  seen  {ante,  §  216)  that 


*  Accord:  1893,  Moore  e.  V.  S.,  160  U.  S. 
87,  61,  14  Sup.  2»5  (approved  in  the  followin); 
cuav) ;  1895,  (ioUlsby  v.  TJ.  8.,  160  id.  70,  16 
Sup.  216  (a  wateh-charm  taken  from  the  robbed 
person  by  a  pompaiiion  of  the  accu.se<l). 

»  1871,  I'hei-k  r.  State,  85  Ind.  492,  494 
(the  deceased's  plan  to  help  a  third  person  to 
elope  with  the  dt^endant's  wife,  admissible,  if 
known  to  the  defeodant,  to  show  hot  blood) ; 
1884,  SUte  II.  Slielton,  64  la.  333,  338,  20  N.  W. 
459  (murder  :  intimacy  between  the  defendant's 

Saramonr  and  the  deceased  ;   knowledge  by  the 
efendant  required) ;  1899,  Pence  ■;.  Com.,    — 
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Kv.  — ,  61  S.  W.  801 ;  1900,  People  v.  Morpin, 
124  Mich.  627,  83  N.  W.  275  (.leceased's  riRlit 
to  a  life-ininranre  policy ;  bat  here  the  ruling  is 
erroneous  on  the  facts,  as  Montgomery,  0.  J., 
dixs.,  points  out) ;  1873,  Stokes  v.  Peupli',  ,1:1 
\.  V.  176  (murder ;  an  indictment  for  hla<  k- 
niailing  procured  by  the  deceased  against  the 
defendant,  held  inadmissible  to  show  hostility, 
as  the  defendant  had  not  known  of  it) ;  1898, 
People  V.  Fitrgerald,  156  id.  253,  60  X.  E. 
846  ;  1899.  Rarknuin  ».  Stete,  41  Tex.  Cr.  10.'>, 
62  S.  W.  78. 

*  As  already  commented  on  atUe,  {{  8,  21. 


If  S8S-406] 


GENERAL  PRINCIPLE. 


1390 
the  present  p^^  "°  '*^''=''°°'  "  ^''^  circumstance  is  relevant  for 

vartuT:Su3r"oi:Ltt'  %z't  ^^^'^  ^  '"•'°'^''«  «'*•'" »« ^^^ 

Practically.  ho,.emt°r„ot«^iK?  f"'  .?""""  '""""""^  '°  *«  P'°-«J- 

the  Courts  cover  o^  ZT^^u^'  "„"„  ^,  """^^"^  ^^^t  the  rulings  of 
tion.  and  that  nowlys TheTcnJr.  '^  ",  •^o""'^!  have  cared  to  ques- 
circumstance  is  nor/ec  'mi^t  an  ?h  T^  T  """^^"^  to  question  a 
rationaUtyin  thequestL.  Tk^  indication  that  there  is  the  slightest 
cumstancL  Vd  cia'n  "  „2  T^L^  tnals  illustrate  many  othe%  cir- 
absence  of  a  ruling  by  rSunZ„P  T       "^  '^'""''"«  ""'ives;  and  the 

1894,  irotev.  ^e«rf,63K»n.  787  774  <»7P.«  1-  _j 

"  It  h»  been  univemily  «,n3  Snt  L^d  i  T^'k"  ^  '"«"»«•  "'  «<»"°»«').- 
front  of  the  botteat  bttle,  ^T^tTZ^^tZ  'k  ""''• '  ^'  ^^  ^"'"' '"  ""«  fori- 
the  man  who  coveU  hi.  neigK  wife  h«  T" .  •  %""^  ^  "'"'''*"  *"•*  '^*''''  t»>at 
neighbor."  neignoors  wife  h«,  a  tawuve  for  desiring  the  death  of  hU 

b.nT"?xibat;l:uSs^:.u:^Ti'\^^  ^'"""•*' "'  -^  p— •  -'- 

able  dietance  in  time  f«,m  tKri^of  th.  i.  ..  *''*°""*'  •"'P"i»"y  if  »»  a  co,.   Jer- 

be  so  wilh  great  cauUorand  wC  a  p«to^^^^^^ 

motive  of  the  pri«.„er.  'somerhin^  m^Tt^t^^^S  MUol'";'"  '"i""' ']«"'  °"  "■' 
in  .uch  a  case.    But  •  different  cue  i.  n™»^^  u  ^  f  ■  *  «l'«=fet>on  of  the  judge 

oa,  illegal  intemiursa  downTtheTe.^  hThe^  Jn  T'^  '"  P™^"  *  "°""""- 

motive.  and  impulse,  who  cannot  .«  n  wch  1  rl/-  •••."«"•»  P<«'  l"dge  of  human 
between  the  dece^;  wife  «nd  hr^ri^'ef  ^uf Ith"^  ."JiT^*'  '°  '^  P™""* ''«"' 
cri.ne  charged,  or  who  would  de^y  ZrHould^rlh^hil  k!^,*''.^^^^  Perpetration  of  the 
toryi.  full  of  .uch  example.  I   ^       "*  ""^'*  P"''*"^  *«!  l»8ht  on  the  motive.    Hi.. 


/  ■<•  '^'"^ :  ^®**'>  Johiion  ».  State.  17  Al«  (I9n 
(«ife.n,uraer;  the  fa,t  aJmitted  that  n  th. 
|:r!«Jing  yearhe  h«l  .ttempTed  to  Sn^v  on  . 

ceased  s  adalteroiu  relations  with  the  deffn.I 

aiM.),  11(03,  CsUdell  p.  State.    —  id  _     maJ. 
I83(wife.manleri  defe„d«n.'e  .iT.wUh  i 

their  child  in  the  dec^d'.  p^i  ^^^ 
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to. how  his  feeling,  towards  the  deceued);  Col.  ■ 
1885,  People  „  o„„,  107  Cul.  481,  40  Pae  75a 
(Uje  defendant's  efforu  to  induce  the  dec.^" 
wife  to  leave  the  deceased,  excluded,  bec.,«eVhe 

.w'."^.r"  •'*"""*^  ""^  self-defe'nce  wm  the 
issue ,  this  seems  erroneous,  because  ou  the  auea- 
tiou  whether  the  defendant  was  the  .Z^J 

Pac.  1072  (defendant's  relations  with  the  de- 
^  sw.fe  «lmitt«l);  Conn.:  1831,  State T 
,Y»""»"- 9  Conn.  47.  52  (wife-munler  the  «; 
lation  of  husband  naturally  suggesU  an  nference 
of  a  desm*  to  preserve,  not  de.'Soy.  thtl^^Z 
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The  expediency  of  preventing  the  discovery  of  n  former  crime,  or  of  evading 
an  arrett  or  a  profiecution  for  it,  may  lead  to  the  desire  to  kill : 

rebut  tliis  the  fact  in  ailniiMible  th«t  the  hui-     ihot  the  il«c«aae<l  j  tlie  f»«t  th»t  L.  wm  the  d«- 
Imiitl  hiu  liri'ii  liviug  in  «dalteroiu  intercouna     feuilantH  ^mraiuour,  ajiiiittttil  to  ihow •  nmtive 


witli  another  ;  Hosmer,  C.  J. :  "  Lore  extin 
guished  by  adultery  gire*  way  to  hatred,  uid  a 
dexirr  to  be  frpe  from  the  burden  of  a  wife  who 
ia  110  longer  the  objei't  of  regard  ") ;  1868,  State 
V.  Omen,  35  id.  203  (wife-murder;  the  fact  wan 
adniitti-d,  to  tvbut  tlie  iiil'erence  of  affection,  that 
the  defenilnnt  was  befor«  married  to  another 
woman  atill  living,  and  »-aa  therefore  not  the 
lawful  hiinlmnd  of  the  deceaaed ;  following  State 
«.  Watkinx):  On. :  1897,  Shaw  v.  SUte,  102  Oa. 
680,  ai»  8.  E.  477  (train-wrecking;  the  defeud- 
ant'N  illicit  gvertures  to  another  woman,  a<i- 
mitted  to  tliow  a  motive  for  wreclcinf;  the  train, 
on  which  his  wife  wiis)  ;  1901,  Robinson  v.  State, 
114  id.  56,  39  S.  E.  862  (ra|ie<l  condition  of  the 
deceaseil,  ailuiitteil)  ;  ///. ;  1889,  Karris  i>.  State, 
129  111.  0-il,  526,  21  N.  E.  821  (subsequent  rape 


for  naeotiug  her  trwtmeut);  AfuM. .-  1896, 
Webb  V.  SUte,  78  Miu.  450,  19  So.  238  (s<  duc- 
tioD  of  the  deceaaed  admitted  to  allow  a  motive 
for  munler) :  1901,  Ouidna  ■>.  SUte,  78  id.  622. 
29  So.  (25  (illicit  rehitiona  with  the  deceuaed'a 
wife,  admitted);  Mo.  t  1897,  SUte  v.  Dueatrow, 
137  Mo.  44,  38  S.  W.  SS4  (wife-murder ;  the  de- 
fendant'a  poaaeuicm  of  a  |ianimour,  admitted); 
1900,  SUte  V.  Callaway,  1S4  id.  91,  65  8.  W. 
444  (similar) ;  A'eln::  1879,  8t.  Uuia  r.  SUte, 
8  Nebr.  406,  411,  1  N.  W.  371  (wife-murder; 
criminal  intimacy  with  another  woman,  before 
and  after  the  wife's  death,  admitted);  1896, 
Dixon  r.  SUte,  46  id.  298,  64  N.  W.  962  (alwr- 
tion  ;  the  defendant's  recent  intercourae  with  the 
woman  admitted,  as  showing  an  intimacy  render- 


ing the  deed  more 


a  showing  I 
piobiible); 


AVt>. ;  1876,  SUte 


of  a  wife,  as  indicating  a  motive  for  killing  her     ».  Urkin,  11  Nev.  314,  328  (murder;  the  rela- 


huslmiid  half  an  hour  before,  not  admitted  ; 
clearly  wroi-g) ;  189J.  Simons  r.  People,  150  id. 
66,  75,  36  N.  E.  1019  (murder  of  paramour  ;  the; 
rehitioiu  between  them,  us  shown  by  the  ilefend- 
ant'>t  letters,  ndniitte<l) ;  Ind.  :  1877,  Binns  ». 
State,  57  liid.  46,  62  (pendency  of  a  suit  for 
divorce  admitted  to  shuw  a  motive  in  the  hus- 
band for  wife-murder;  but  the  meriU  of  the 
dispute,  as  shown  in  the  decree  of  divorce, 
excluded);  1893,  iVttit  ■>.  State,  135 id.  393, 416, 
34  N.  E.  1 1 13  (wife-nmrder:  the  wife's  affection, 
relevant  to  show  his  state  of  mind);  1897,  Hin- 
aliaw  V.  State,  147  id.  334, 47 N.  E.  158(wire-mur- 
der;   the  defendant's  improper  relations  with 


tions  of  the  deceased  to  a  certain  woman,  ad- 
mitted to  show  motive);  If.  J.  :  1900,  State  r. 
Abatto,  64  N.  J.  L.  658,  47  Atl.  10  (illicit  reU- 
tions  with  the  deceased's  wife,  admitted) ; 
N.  r. :  1858,  People  v.  Stout,  4  Park.  Cr.  71, 
116,  128  (murder;  the  defendant's  criminal 
connection  with  the  deceased's  wife,  admitted, 
though  she  waa  the  defendant's  sister  and  could 
never  marry  him;  "in  case  the  deceased  was 
effectually  disposed  of  and  silenced,  their  fears 
of  exposure  and  detection  would  naturally  hi  les- 
sened ");  1880,  Pierson  ».  People,  79  N.  V.  424, 
435  (defendant's  marriaec  to  the  widow  of  the 
murdered  man,  admitted,  as  showing  the  desire 


another  woman,  admitted);  Ta.:  1858,  SUte  to  foaana  her  as  a  motive -for  the  kilKut) 
*.  liiiikle,  6  la.  380,  384  (wife-iwisoning;  the  1893,  People  v.  Harris,  136  id.  423,  437,  44'.', 
defendant's  illicit  relations  with  another  woman,  33  N.  E.  66  (wife-mnrder  ;  defendant's  adniis- 
before  the  wife's  death,  admitted  as  indicating  sion  of  two  fonner  set^ret  niarriajjes,  contracted 
that  "  he  would  be  more  likely  to  desire  her  to  overcome  the  scruples  of  his  victims,  ad- 
death  ") ;  1880,  State  v.  Kline,  54  id.  183,  6  mitted  as  showing  his  motive  to  conceal  the 
N.  W.  184  (assault  with  intent  to  kill ;  the  fact  aecret  niarriu^  with  the  deceased  ;  adulterous 
admitted  that  the  defendant  had  seduced  the  intercourse  of  the  defendant  and  a  plan  with  his 
assaulteil  woman  ami  had  solicited  her  to  procure  paramour  to  murder  her  future  husband,  ad- 
an  abortion) ;  Kaii. :  1894,  SUte  v.  Reed,  53  mitted  to  show  a  motive) ;  1893,  People  r.  Os- 
Kaii.  767,  774,  37  Pae.  174  (<|iiote<l  sapm);  niond,  138  id.  80,  86, 33  N.  E.  739  (wife-murder; 
Kif. :  1896,  Jackson  v.  Com.,  100  Ky.  839,  38  illicit  relations  of  the  def  ndant'a  wife  and  her 
8.  W.  422  (munler  of  a  imramour ;"  the  pre*-  paramour,  unknown  to  defendant, not  admitted); 
ence  of  an  advani'ed  ffBtns,  admitted  as  mdi-  1895,  People  v.  Buchanan,  145  id.  1,  39  N.  E. 
eating  a  motive) ;  La. :  1898,  Sute  v.  Reed,  846  (illicit  relations  of  the  defendant  with  the 
50  Ui.  An.  990,  24  So.  131  (the  keeping  of  deceased,  admitted);  1897,  People  v.  Scott,  153 
a  paramour,  as  a  source  of  quarrel  wi-h  the  id.  40,  46  N.  E.  1028  (wife-niurder ;  relations 
deceased,    admitteil)  ;    1904,    StaU  v.    Brown,  of  the  defendant  with  a  paramour,  admitted); 


111  La.  —  ,  35  So.  818  (murder;  deceased's 
admissions  of  adultery  with  defendant's  wife, 
not  ailmitted,  on  the  facts,  to  show  the  de- 
ceased's motive  for  agKresaioii,  on  a  plea  of 
self-defence) ;  .V(i«. ;  1869,  Com.  v.  Madan, 
102  .Mass.  1,  4  (similar  to  Binns  v.  State,  »«;)ra); 
Mich. :  1873,  Templeton  r.  People,  27  Mich.  502 
(attempt  at  wife-murder ;  improper  relations  lie- 
tween  the  defendant  and  another  married  woman, 
adniittol) ;  .Ifiiiii. ;  1881,  State  v.  Lawlor,  28 
Minn.  216,  219,  9  N.  W.  698  (an  altercation  at 
a  drinking-saloon  ill  which  the  deceaseil  threw 
beer  upon  a  woman  L.,  and  the  accuaed  then 
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1897,  People  v.  Sutherland,  154  id.  34.i,  48 
N.  E.  618  (murder  of  a  (mraraour;  her  lett«rs, 
received  by  him,  showing  her  view  of  their  rela- 
tion^  receivable  to  indicate  his  motive  ;  Bartlett 
and  Martin,  JJ.,  diss. ;  the  ruling  is  of  coui-se 
correct,  and  the  dissent  is  inexplicable)  ;  1899, 
Peoiile  r.  Benham,  160  id.  402,  65  N.  E.  11 
(wife-munler  ;  illicit  relations  with  another  wo- 
man, admitted)  ;  190!},  People  v.  Montgomery, 
—  id.  — ,  68  N.  E.  258  (wife-murder  by  one 
having  a  pammonr ;  the  paramour's  chariicter 
for  unchastity,  excluded  ;  erroneous,  because, 
under  the  principle  of  §  68,  anU,  her  cfaaractei 


If  38ft-406] 


MURDER. 
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.n  equ..,,  cogent  re«.„  for  tbeTdJi^r  ^S  t^Zo'^'  '""vwTr'tL"^'' 

peraonal  punty  There  m  evidence  tending  to  ihow  tliat  he  claimed  for  himself  a  hi^hnr 
•ocial  poiition  than  he  waa  willing  to  concede  to  hia  wife  Und«  th-»  v  a  higher 
it  would  be  intolerably  galling  to  !im  to  have  hU  wi'e  1  an,  Uiat  h,  Jrin  fTrfZ' 
hat  he  had  married  her  under  an  aasumed  name,  and  that  d„  hg  alU^e  «  v^«  hi  hTh 

inJ^th:'tt:''""r:'";y'^""y-  •  •  •  ^'^------tirtt  werofTh"^ 

connael  that  theM  collateral  crimes  were  too  «,mote  in  time  to  furnish  an,  motive  for  th. 

^TmTo"  •  r"""' '""'  f'^'^-  *^°«^«  "^y  O'  "-"y  »«  ^  affected  by"L  lapse 
of  time.  Ord.nar.ly.  a  man  who  had  committed  a  murder  20  years  in  the  pa«t  would  bl 
just  a.  much  concerned  to  preve..t  exposure  and  punishmct  for  tha  crK  thouih  U 
were  but  one  year  in  the  paat.  And  in  thi.  case,  if  the  discover,  b,  Mrs  Kent  a?  th! 
t^meof  her  death,  of  these  dark  and  criminal  s^oU  in  her  husbW.  Hfe  wonid  hi 
been  just  «  galhng  and  humiliating  to  him  a«  if  discovered  the  first  year  of TeS    mar 


3S6  (iiiioted  »i/pr«):  1878,  Turner  v.  Com.,  86 
Id.  64,  70  (adultery  by  the  defendant  with  the 

««'tr?^;n!J'^".'i"*^?'  '''•••  '*»«•  '"»»•  "•  Chose, 
68  Vt.  406  85  Atl.  336  (the  defendant's  a.luU 
tery  with  the  deceased's  wife,  admitted) ;  H'ia  • 
Wy,  Maeli  V.  State,  48  Wis.  271,  276,  4  N.  \v! 
449(hHsbai»I-niurder;  criminal  intimacy  with  a 
discharged  emj)loyee,  admitted  to  show  motive). 
Com|:>are  thi-  citations  /tost,  {  898. 

»  1880,  R.  p.  Clewea,  4  C.  k  P.  222  (the  fact 
was  received  of  the  murder  of  a  third  person  by 
the  deceased  and  of  the  defendant's  ill-will  to 
the  third  person,  and  his  hiring  the  deceased  to 
do  the  act,  as  furnishing  a  motive  for  destroying 
ton  /o7?1!''i  ^*^''  Marleri..  State,  68  AlaT 
580,  684  (the  deceased's  importance  as  a  witness 
against  the  defen.lant  in  a  pending  divorce  suit, 
ndmitted  to  show  a  motive  for  murder)  ;  g.  c  67 
Id.  55  (admitting  also  hia  desire  to  get  rid  of  hU 
wife  by  divorce) ;  1839,  Dunn  v.  State,  2  Ark 
229  (the  previous  killing  of  E.,  whose  murderers 
\» .  had  attempted  to  discover  and  bring  to  jus- 
tice, admitted  as  indicating  a  motive  for  the 

?.  '"A/.^i.'  ^**®'  ''«'?'«  "•  Valliere,  123 
Cal.  676,  .M  P„c.  433  (that  defendant,  at  the 
time  of  the  alleged  assault  ujwn  a  jailer,  was  in 
■"."'i  "™''  eonviction,  admitted  to  show  motive): 
1895,  State  v.  Seymore,  94  la.  699,  63  N.  W 
661  (that  defendant  bad  reason  to  fear  that  the 
deceased,  a  partner  in  crime,  would  inform  on 


an  accusation  against  the  defendant,  admitted  : 
but  not  the  truth  of  the  accusation  ;  this  seems 
unsound) ;  1861,  State  i,.  Mulholland,  16  La.  An. 
3(6  (that  the  deceased  was  killed  while  arrestiiiB 
the  accused  for  another  killing,  admitted) ;  1896 
htate  V.  Fontenot,  48  id.  305,  19  So.  Ill  (that  a 
iwrwn  suspected  the  accused  of  stealii.B  bis 
wood  and  had  engaged  the  deceased  to  watch  it, 
admitted) ;  1899,  SUte  v.  Oeddes,  22  Mont  68 
66  Pac.  919  (the  deceased's  former  complaint 
against  defendant  for  assault,  admitted;  biit  not 
the  facb  of  the  assault) ;  1899,  State  r.  Welch, 
22  Id.  92,  6a  Pac.  927  (same  i.rinciple  applied 
to  the  same  ofleure  by  another  Jefeiidaut) :  1881 

lact  that  the  defendant  had  been  iiidicte.1  for  lar- 
ceny, while  the  deceased,  who  was  implicated,  had 
been  allowed  to  become  State's  evicleiice,  admit- 

uf-^U^^fll^!"  "■  ''f  ••  5  *"''•  '>28,  49  Pac. 
9^3   that  the  deceased  was  tr)ing  to  implicate 

linn  d"''?"'  '"  "*'**'»  robberi's.  admitted)  ; 
i  «'r  ^J^""""  ,"■  ^'"'e-  41  Tex.  Cr.  105.  52 
a.  W.  73  (miii-der;  that  deceased  had  testified 
against  the  defendant  at  an  imiuest  on  another 
death,  admitted) ;  1900,  State  v.  Mormn  22 
Utah  162,  61  Pac.  527  (murder  of  Te  of  a 
shenrs  posse  ;  defendant's  prior  commission  of 
robbery,  for  which  the  jnisse  were  pursuing  him. 
adnussible  to  show  motive  to  resist). 
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So.  Bho,  and  Bometimei  hardly  to  be  diacriminated.  the  conduct  o(  the  de- 
ceased in  oppoting  or  injuring  or  trying  to  injure  the  defendant,  may  furnuh 

a  motive.*  ,    .  ....  .. 

The  defendant's  relationt  v»th  a  third  ptrmm  having  a  desire  to  kill  the 
deceased  may  induce  him  to  cottperate.  through  the  sympathy  either  of 
friendship  or  of  domesUc  ties,  or  by  reason  of  pecuniary  hire  or  of  frat*rnal 
pledges 

18C8.  .W^»,  J.,  in  L^  r.  Hancock,  85  Cal.  W2.  »J«  (the  defendant  »>««1  »«»«^ 
the  arr^t  of  the  female  pl.intlff  for  throwing  a  brickbat  at  huu  from  .  wi  dow;  to 
XTZi  1  w..  the  -Tilant.  he  offered  the  Uci  of  th.  hoetillt,  of  tb.  plj«n^  « Jm*. 
band  and  of  her^lf  again.t  the  defendant)  :  "The  prwence  of  Mn.  Lyon  »»  the ;»;^^ 
^  the  ab«,nce  of  all  other  per«,n.  by  whom  the  ^  might  have  been  ^^"'^'^'^'r' 
strong  probabilitie.  that  the  brickbat  was  cast  by  her.  Taking  »"  «'°"«=*'°"'/,'^ '^" 
faTlf  such  wu  the  f«!t,  that  her  husband  entertained  toward,  the  defendant  feelings 
of  hostUity.  and  had  in  her  pr«ence  made  threat,  against  him.  constitute  »"<>f«/P™^ 
ability  again.t  her?  Would  rtie  hate  been  lei.  likely  to  have  ca.t  the  brickbat  h«i  tl.e 
SauLhip  between  her  husband  and  the  defendant  Uen  f  riend^  ?  .  .  .  5''PP°««;"P°° 
wmlng  to  the  rt,«it,  the  defendant  had  foupd  two  women,  instead  of  one,  of  equal  rejpec- 
uSit5«>d  character,  on.  of  whom  mu.t^a».  ca.t  th.  brickbat,  one  the  w.fe  of  h« 
WenK  other  of  bii  .nem,  ,  would  not  th.  friendahip  of  th.  one  and  the  enmUy  of 

he  other  constitute  probabilitie.  to  be  taken  into  account  in  «»•»•«»«»"'«  "'"f  P«;P^ 
trated  th.  act?  Oth.r  probabilitie  being  equal,  a.  w.  haT.  .upposed,  no  one  would 
hiiUte  t^  «y  that  th.  act  had  b«>n  committal  by  the  wif.  of  th.  defendant'.  .n«my  and 
not  by  the  wife  of  hi.  friend."  ♦ 

Finally,  a  most  common  circumstance  is  the  deceased's  posseuion  of  moMy 

or  property,  as  leading  to  the  accused's  desire  to  kill* 


»  1877,  Commander  ».  8Ut«,  «0  AU.  1,  7 
(antioipated  litigation  a*  a  motive  for  miinler. 
admitted ;  but  details  ai  to  the  merit*  of  t^ 
di«pate,  excluded);  1892,  Martin  v.  Com.,  98 
Ky!  198,  19  S.  W.  580  (raunier ;  that  the  de- 
fendant had  been  indicted  for  robbery  at  the 
deceaaeil's  instance,  admitted,  bnt  not  the  de- 
tails of  the  fact);  1895,  Com.  e.  Gray,  --  Ky. 
—  ,  30  3.  W.  1015  (the  facU  an  to  a  legal  d»- 
iitite  existing  between  the  defendant  and  the 
decease.!,  admitted);  1875,  Murphy  v.  People, 
«3  S.  Y.  691  (litigation  pending  lietween  the 
.iofendant  and  0.,  and  the  purpose  of  it,  jjl- 
mitted  to  show  a  motive  for  the  murder  »'  H-< 
also  concerned  in  the  suit  and  present  with  O. 
at  the  time  of  the  killing) ;  1843,  Stone  ».  Sute, 
4  Humph.  27,  35  (murder;  the  fact  admitted 
that  the  defendant  had  maltreated  his  wife,  and 
that  she  was  harbored  by  the  deceased).  It 
will  be  noticed  that  the  existence  of  a  premma 
prosuutian  or  Wigntim  may  appear,  not  merely 
as  involving  conduct  of  the  opponent  tending  to 
excite  the  defendant's  hostility,  but  also  as  iu- 
volving  conduct  of  the  defendant  expressirg  his 
hostilitv  (pft<  {  895).  Compare  the  similar 
principle  spplied  to  evidence  of  a  witness'  biss 
{pout,  a  949,  950,  967).  ,  ^       ^, 

ofr5!n^.:^f's!Sii^^^i.^riS3  ^^^S^;^£^]^^^t:!:, 
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ant  never  having  seen  the  decided  until  the  day 
before,  the  instigation  of  a  third  p«"on  w" 
shown  as  the  motive);  1877,  Hester  r.  Com.. 
86  Pa.  189.  165  (the  fact  was  admitted  that  the 
defendant  and  others  concerned  were  members 
of  the  Ancient  Onier  of  Hibernians,  otherwise 
then  known  as  Molly  Maguires,  the  order  being 
a  combination  for  the  purpose  of  assisUng  each 
other  in  crimes,  each  niemlwr  Ukiiig  an  oath  to 
commit  any  offence  ordered ;  the  membership 
thus  supplying  a  motive  for  crimes  otherwise 
apparenUy  motiveless;  this  great  trial,  pub- 
lUbed  in  pamphlet  form,  illustrates  the  wiile 
nmifii^tiona  of  motive-evidence);  1879,  Mc- 
Manus  v.  Com.,  91  id.  67,  66  (munler  of  a 
miner ;  the  defendant's  membership  in  the  Molly 
Maguires  and  his  subjection  to  the  oath  of  the 
society,  sdmitted  to  show  a  proUble  motive). 

•  1884,  R.  I'.  Flannagan.  15  Cox  Cr.  403, 
411,  Butt,  J.  (insurance-money);  189.5,  Byers 
V  State,  105  Ala.  81,  16  So.  716  (iKwsessioii  uf 
money);  189?,  Graves  v.  People,  18  Colo.  1/0. 
82  Pac.  63  (the  defendant  being  in  charge  of 
property  of  the  decea»e<l,  the  fact  of  his  having 
duly  accounted  for  it  was  held  admissible  in  ex- 
planation) ;  1881,  State  «■  <  W"'*):- 33  1^;  A"- 
782,  786  (possession  of  money) ;  1854,  Hendiick- 
son  K.  People,  10  N.  Y.  18,  3!  (wife-munler  ; 
J! :»A ^t.   wUK    t\%»    fufliAr-in-law  a    will. 
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The  usual  employment  of  these  and  other  circumstances  (as  above)  i.  hv 
f'  Pr^*^-",-^^i'^cing  the  defendant's  probable  desi«  to  h.I.e  and 
thus  h..  probable  doing  of  the  injury.  But  whe're  the  de/enZ,aaSZ  til 
act.  he  may  wish  to  offer  on  his  own  behalf  some  of  the  forego  nKklo, 
c„.umstances.  ..tendiy  to  ,kou>  hot  Hood,  and  thus  to  mitjtl  fhe  degr^ 
of  the  crime     Here,  however,  the  number  and  kind  of  circL«ta  ces  E 

this  the  effor^  to  show,  on  a  plea  of  insanity,  that  the  defendant  wTs  under 
an  hallucmation  as  to  the  deceased's  conduct  {ante.  §  228)  There  1 
viously.the  argument  involve,  proof  that  the  conduct  had  no  existe  cT  and 

L  r  T."  "T""^  '"  '^'  '^••«'  '»  •'!  ^'^  it  »"«*  U  si"  wn  either 
that  t  existed  and  came  to  the  defendant's  knowledge,  or  that  heTad  lien 

r:^ur\:Tdrc;itrr^^^^^ 

which    w..n  known  ^  a  p.rso„:"re.!dt'  Ifn^LIrS;"^"^^^"-' 

§  391    ifotlv.  for  Other  Deed*    The  circun.stances  that  mav  serve  a. 

motives    or  other  deeds  are  innumerable ;  and  the  rulings,  thoug  f  natuluy 

few.  can  hardly  be  classified  except  according  to  the  crime;  invofved '        ^ 


committiiiK  «  robbery,  and  so  ■  motive  to  Uke 
the  life  of  th«  deveiuetl  if  that  would  faciliuta 
«a,  M  °'  contribute  to  iu  concealment"); 
18»3.  loore  vV.  8.,  160  U.  8.  87.  81.  14  Sup 
2il(ni..rder;  the  deo-ased'i  poawwion  of  laid 
clauncd  by  the  defendant',  wife,  admitted  to 
•how  motive);  IBOl,  State  v.  Shenpard.  40  W 
Va.  M2,  39  a  E  676 ;  1908,  K.%r  v.  SUte. 
—    Wyo.  —  ,  73Pac.  666.  ^ 

Dirtingiiinh  the  moot«l  question  of  the  ae- 
Tp^!%Z^n  ""^  "  •"•"eating  ,  motive 
•  1»»1.>  Comh.  0.  Bute,  75  Ind.  218,  217 
(infonnatiou  to  the  defendant  about  rumor,  a. 
to  the  det;e««ed.  miMonduct,  excluded,  becauw 
their  tenor  waa  not  ahown);   1862.   Maher  c 

phether  the  killinf;  waa  doue  in  hot  blood,  the 
fact  wa.  admitted  that  the  defendant  wa.  told 
•  few  momenu  before,  of  hia  wife',  adultery  with 

iS'^iTr,^' ','"?•  """'  "•  p^p'-. »  W 

«0S,  412  (immediately  precedent  anaulta  by  the 
deceaard.  admitted,  a.  bearing  on  the  defendant', 
provocauon  or  fear  of  harm) ;  1860,  Sanchez  >> 
We.  22  N.  y.  117.  152  Vinform'aHon  Mkely 
to  result  in  pamion  reducing  the  degree  of  homi- 
cide  admitte,!  :  1896,  PeSple  ».  Sarberi.  149 
"l.  2.-16,  43  N.  E.  635  (the  preceding  «7a.i"; 
between  the  deceaaed  and  hi.  mistr^  the  de 
fendant,  admitted  as  showing  ,  ,ute  of  mind 

hondddlT     '"'""'•"'  *""  •  '•"*'  ^'«^'  °f 

8  392);  18/6,  Hinds  ».  State,  66  Ala.  11-,,  148 
u  1"j  '"  »'''"'"'«  fof  »"««.  admitted) ;  1878 
McAdory  r.  SUte,  62  id.  164,  168  (host  lity  to 
.  U.lorof  nroperty.  admitted  to  show  a  motive 
for  arson  of  the  bailee's  honw);  1888,  LoiwrV 

ft.nilnf'ta''-  "fi^^',*?.'  6,8o.' 443  (that  tK: 
fendant  a  divorced  wife  Uvsd  in  the  burned  houM 
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and  aHociated  with  its  owner,  admitte,!) ;  1896. 
8imp«,n  V.  Bute.  Ill  id.  8.  20  So.  672  (that 
the  owner  of  the  premi*.  had  recently  re- 
fuwd  to  rent  them  to  the  defendant,  exclude.1  • 

1036.  86  8.  C.  824  (anon;  ill-will  towarda 
owner,  agent,  not  of  itself  adn.i«iible  to  .how 

?MrHl  ,'J'  *""-  "'  •  '-'"''ty  oniiiionh 
1881.  SUte  r.  Hannett.  64  Vt.  83  (to  .Lw  tfce 
.1^  motive,  hostility  to  the  defendant', 
former  wife,  who  had  an  interest  in  the  build! 
ing,  the  fact  wui  rejected  of  the  wife's  petition 
for  divorce  on  the  ground  of  crueltv,  .nd  of 
other  .tages  of  the  JUpiite  ;  the  fact  "of  hostile 

culated  to  inflame  the  minds  of  the  juiy  against 
the  respondent  ).  •*    '  "«"'"' 

s»  -ri  \\IV',  Spej'cer  Cow,».r'.  Trial,  13  How. 

fl,'  .1;  "  J"'""^?!;  "f  ■  *»""»  !  «o  disprove 
the  theory  of  .uic.de,  the  Court  allowed  the 
deceased  s  rei.utation  to  be  considered,  as  indi- 
eating  that  she  had  no  shameful  reason  for  de- 
stroying  herselO  ;  1876.  Continental  Ins.  Co.  v. 
Delpeuch,  82  Pa.  234  (belief  in  spiritualism,  not 
admitted  to  show  the  likelihood  of  suicide) 

Sundry  Crime,  and  ff^ron^,:  I895  McTeers 
u.  Perkins.  106  Ala.  411.  17So.  647  (near"" 
lationship.  as  liesnng  on  the  good  faith  of  a 
conveyance  admitted);  1834.  Austin  v.  Austin, 
10  Conn.  221  224  (divorce  for  adultery ;  del 
fence,  fraudulent  connivance  with  the  co-re- 
.|K)ndent ;  the  husband's  harsh  felines  towards 
hi.  wife,  not  adniitU'd  as  ten.iing  to  show  the 
I  J  "/,  ^ni'i^uce) ;  1861,  Carter  v.  SUte,  3 
ind.  618  (on  a  charge  of  administerfng  drugs 
with  intent  to  produce  abortion,  the  fact  of 
the  adminiatration  of  ergot  having  been  in- 
troduced,  it  wu  held  admissible  to  show  that 
the  popular  opinion  waa  that  ei^t  would  pro- 
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§  392.  P«o«alai7  OtronauiUiioM  u  er««tlii|  a  llettv*;  FoTWty,  to  Bhow 
m  Oilm«,  or  M|*tlT«  •  Xknui  i  Mwkat  ▼•!■•.  to  akow  «  ••lo-FHoo.  In  aeveral 
ways  the  pecuniary  circuuiaUnces,  of  one  or  another  peraon  or  thing,  may 
lend  to  ghow  the  excitement  of  a  motive  in  some  person.  It  will  be  con- 
venient to  diatinguiah  the  situations  according  as  the  evidence  deals  with 
(1 )  the  pecuniary  condition  of  A  as  exciting  a  motive  in  B ;  (2)  the  pecuniary 
condition  of  A  as  exciting  a  motive  in  himself;  (3)  the  pecuniary  value  of  a 
thing  aa  exciting  a  motive  to  contract  with  a  person ;  (4)  pecuniary  condi- 
tions in  sundry  aspects.  „  .    ■    j 

(1)  (a)  The  posMuion  of  money  by  A  may  tend  to  show  that  B  desired  to 
rob  or  to  kill  him  {anU,  §  390).  (6)  The  lack  of  money  by  A  may  tend  to 
show  that  B  would  be  uuwUling  to  trust  his  promises,  and  therefore  proba- 
bly did  not  trust  him ;  in  particular,  that  B  would  be  unwilling  to  leiid  A 
moiuy,'  or  to  stll  g<wla  to  A,  or  to  sell  to  him  as  principal,*  or  to  sell  to  him 
absolutely,*  or  to  sell  to  him  in  good  faith.* 

(2)  (a)  The  lack  of  money  by  A  might  be  relevant  enough  to  ehow  the 


dace  abortion,  an  eviilence  of  tlie  probable  pur. 
ixiM  of  its  uw)  ;  ISStf,  State  v.  Scbaffer,  70  la. 
hi,  30  N.  W.  63»  (larceny  ;  the  aearuh  for  an<l 
diacovery  of  otlier  alolen  goods  with  the  goods 
in  cinestion,  admitted  at  ahowinx  the  moti«  for 
malcinx  the  search ;   the  sherilT*  posaession  of 
another  warrant  ajwinat  the  defendant,  admitted 
as  allowing  a  motive  for  a  thorough  search  for 
the  defendiint,  the  sheriff  having  teatitted  that 
the  d.fendant  lial  ab»coiide<l) ;  1895,  Kennedy 
r.  Hennley,  94  id.  498,  83  N.  W.  341  (cliaracter 
of  tlie  wife,  as  indicating  the  hiuband's  reason 
for  cessation  of  tlie  affection  s'.ippo»eil  to  hnve 
been  alienated);  1871,  Hiys  e.  State,  40  Md. 
633,  850  (abortion  ;  the  repntitlon  of  the  house 
where  the  parties  went,  as  one  of  ill-fame,  admis- 
sible an  indicating  the  likelihoo<l  of  such  a  place 
being  chosen  for  such  an  act);  1879,  Robinson  r. 
State,  63  id.  151  (burglary  of  M.'s  house ;  to  show 
the  defendant's  real  motive  for  presence  thei-e, 
the  fact  was  admitted  that  M.'s  wife  was  a  lewd 
woman  witli  whom  he  had  formerly  had  inter- 
course) ;  1899,  Bengleadorf  v.  Hmaway,  90  id. 
217,  44  Atl.  1011  (whether  a  rertain  statement 
bad  been  made  by  plaintiff ;  that  the  facts  were 
contrary  to  the  alleged  statement,  not  admkiible 
as  indicating  that  the  statement  was  not  made); 
1854,  York  v.  Pease,  'i  Gray  282  (a  quarrel  be- 
tween the  defendant  and  the  next  friend  of  the 
plaintiff,  in  an  action  by  an  infant  for  slander, 
admitted) ;  1871,  Strang  v.  People,  24  Mich.  1, 
4,  10  (rape  ;  ilefendant's  statements  to  the  com- 

Elainant,  aclraitted  to  show  her  fear) ;  1883, 
tate  V.  Grant,  79  Mo.  113,  137  (murder;  the 
defendant's  theft  of  butter,  admitted  to  show 
the  officer's  reason  for  arresting). 

»  1880,  Marcy  v.  Barnes,  16  Gray  161,  182 
{whether  the  defendant's  name  was  on  a  note  be- 
fore it  came  into  the  plaintiff's  hands  or  was  fraud- 
ulently put  there  afterwards ;  the  fact  of  inipiiries 
made  by  the  plaintiff,  before  taking  the  note,  as 
to  the  staiiiling  of  the  defendant  and  the  other 
maker,  and  of  his  being  informed  tliat  the  de 


}; 


feoiltnt  was  responsible  finanvuUy  but  the  other 
maker  worthless,  Kdraitted,  as  showing  the  Ini- 
t.robobility  of  the  plaintira  having  taken  the 
note  without  the  defendant's  name) ;  I89«, 
Cochrane  v.  W.  U.  Co.,  64  Minn.  369,  67  N.  W. 
206  (insolvency  of  the  alleged   borrower,   «d- 

•  1896,  Plumb  v.  CurtU,  68  Conn.  164,  SS 
Atl.  9J8  (hero  the  person  in  question  had  al- 
ready bought  as  agent  in  similar  transactions, 
and  the  person 'r  lack  of  assets  was  admitted  at 
teniling  to  show  that  a  change  in  the  conrse 
of  deaUngs  had  not  occurted);  1868,  Lee  v. 
Wheeler,  11  Gray  236,  239  (iMjvertv  and  lack 
of  credit  of  W.,  admitted  to  show  that  the  de- 
fendant gave  credit  to  the  defendant,  not  to  W  ). 
Vuiitra:  1821,  Wheeler  r.  Packer,  4  Conn.  102, 
100  (money  imid  on  the  credit  of  the  defendants  ; 
to  show  that  the  money  was  paid,  not  on  their 
ciwlit  but  on  the  credit  of  the  i.laiutiff^s  sou, 
the  defendanta  offered  to  show  that  the  plain, 
tiff's  son  had  sufBcient  funds  to  be  answerable, 
whUe  the  defendanta  were  "entirely  iwof  •'»» 
unable  to  pay  any  part  of  It";  excluded,  a. 
"  too  vague"  and  "leading  to  interminable  in- 
quiries";  ruling  unspuiid).  ,,,  „ 

»  1887,  Buswell  T.  Co.  v.  Case,  144  Mass. 
860,  U  N.  E.  649  (lack  of  credit  of  M.,  ad- 
niitted  to  show  that  of  two  orders  by  him  the 
plaintiff  accepted  that  of  a  conditional  and  not 
an  absolute  sale).  .,_.„,     ...    , 

«  1862,  Cook  V.  Mason,  6  All.  212  (wnt  of 
entry  for  land  conveyed  to  the  defendant  in 
fraud  of  creditors  ;  the  defendant's  bad  pecuniary 
credit  at  the  time  of  the  transfer,  admitted  to 
show  that  it  would  not  "have  enabled  him  to 
get  credit  ...  if  the  sale  liad  been  in  good 
faith") ;  1875,  Sweetser».  Bates,  117  Mass.  466, 
468  (same ;  admitted  to  show  that  the  grantor 
would  not  have  conveyed  "in  good  faith  in  sole 
relUnce  npon  her  [the  grantee  s]  future  ability 
to  pay"). 
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if  M3-40.U  PECUNURY  CIBCUMSTANCEa  ,  j„ 

uiuoh  suspicion  and  a  ";  h  at^^lr«7  f  '"  ''"^  '  *^'  «*"*"•  •""»«'  •« 
neM  tl.i.  arKU«.ent  ha,2nm7  '^dvautage  that  for  re..o..,  of  fair- 

cri.ne«.  par^Sy  ^"11 :"""  countenanced  a.  evidence  of  the  grave, 

fact  of  tb«  a«feod».,i-,  i.J».uo^«  th.  «J  t™  "'  »'"1'~'°««J  PHnci^;  ih, 
doublle-  true  t...»  i„  .  U^.  d^^^f  ^^  t  r;K,^.iv°*"  *"  ^>  *-  ""'^'^^  ^  "  ''  »* 
party  ««u.«l  of  crim.  c.nL  »^hownr.lCt.vJ.°vir'"''*;r ''"'•"'*"''''''"  "'  • 
for  the  exolu.lo..  of  .uch  evldenc.  i.  thlt^n  !!  'T  "'  *'"  «"'"•    '''''«  re««,n 

be  e.tabliHhed  by  it     It  doe.  not  fo^l«  kf.  '"  «"•«'"»'<"'  *»>ich  i«  «,ugbt  to 

that  when  .mbirrLd  Sh  debl  i^nl'i  t,  *  T"  "  ''•"""'••  "'»'  »'•  *"'  • '"L  or 

oo.„„.it  forgery.  .         Evult.  0/ il  JcT  '' "'.'.T""*  *"•  •"'8a8«me,.t.  he  ;u 

offence,  or  wm  more  likely  to  oh*"  or  d.Tr»ud  Lir  J  '  te'.'I'Ution  to  oom.nit  the 
•tanceH,  bat  for  the  purL^  o  .bowin«  th-  1^  r  5"  *"  '"  •'»'-"'«ed  oircum- 
act  which  .he  1.W  pr,i„.nrhe1ntai'  •  If  a^t  th'^'tirTt?  r*""""'^'"  °^  »"• 
deeply  insolvent,  and  wm  oognixant  of  hU  condit?„„   .1  '"  '^•"•'»«"'"' »'«  *«• 

~it  was  to  deprive  the  vendor  of  W.pron,lTi£''Ji'  ""^""y  «""'«l'"'>.e.  of  hi. 

arde'f;:::d.^^  ^-'  -  -- --Srerr^^t^r^^^^^^^ 

borrowed  money  or  not  thTrct  ttT  h  '  "  ':'''^''''  ^'*«  ''«'«''*'»»» 

fro.  the  sU.na^i!Z'X:Z!;^:f;^;ZZ:'''  "°*  ^''^  »-  °'>i-tion 

capacity  of  the  .uppo  .i  lendlr^nS  /k  T      '  '"P"'"  °'  ""»"''>  «  ""e  pecuniary 

and  thi»  inquiri^'LleSitar  Itt  a^rr^^  condition  of  the  alleged  b^n^wer' 
that  the  defendant  wa«  hS^«i«^  "f  '^r  '^l?/"'/'*''  ''•''"'"*""  '»  'how  .  . 
.ity  of  u«ing  hi.  credit.  Hw'^r^llurtThr'n.  T^°l'  ■""  '^"""  '»  """  »«<»► 
about  the  critical  ti.ne  the  d^feSnt  w«  J.ki„?/ 1^^  ^'  S'  '"^''^  •»  P'^''  "^at 
neither  line  of  evidence  wouldt.  sufficiW  T  l\.^,  7"^  '^'"'"^'"f  un»up,H,rted, 
muHt  feel  that  in  a  douirf u?caJrth.  JacU     t  *^U^'l'«>  I'eg.tion,  but  yet  1 

ant  would  go  far  in  hU  favor!^         ^  '  '*•"'  '"PP*^  '"  **  ""^•' «""  «>,  the  defend- 

rik    '^  1845,  Tawp|r»  Tri« ,  Ene.,  Wnod«ir» 
Tlort  V  wL\"'';*'r\'"'""«  "t  "Other  triJ 

tfuprorcrf  by  the  i.nwcutiui. ;  1881,  Fulmer  ». 
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Com.,  97  P»,  50.3  (larceny  ;  the  fact  of  lack  of 
money  admitted  for  the  prosecution  to  rebut 
the  defendant  a  evidence  that  he  had  nlei.tv  of 
money).  *        j  *** 

-a* !i"''iri;JJ?,^  Bridges  I.,  state,  ]03Oa.  21, 
JV  ».    K.   8.^9  (    financial   emliarnuHment "  ai 

™!l"".f  '",»5r.J  ""'"^*  '■»'•  ""l«"len.ent,  ad- 
mitted ;  1877,  Harvey  ...  0,lK,m,  65  Ind.  83S. 
545  (which  of  two  petaona,  joint  maker,  of  i 
not.  wa,  the  aur-ly  for  the  uthrr  ;  the  debt  of 
one  to  the  other  admitted  u  .howing  him  to  b* 
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(h)  On  the  other  head,  the  fact  thet  t  penon  wi«  in  poueuion  of  m<mt!f 
tend,  to  negative  a  desire  to  obuin  It  by  crime  or  by  borrowing,  and  la  alwaya 
admiDBible,  the  foregoing  objection  not  being  here  applicable.' 

Two  inference.,  involving  other  principle.,  inuat  be  here  di.tingui.lied: 
(«)  The  inference  that  A  probably  did  not  lend  money  to  B  becauM  A 
had  no  money  to  lend;  thi.  I.  Inferring  that  A  did  not  do  an  act  becauM 
he  had  not  the  Mean,  or  Capacity  to  do  It  {ank,  |  89) ;  (b)  the  infmnce 
that  A  probably  took  money  becauM  after  the  time  alleged  he  had  large 
sum.  while  before  it  he  hod  little  or  none;  thu  U  inferring  an  act  from  the 

Trace,  of  it  {anU,  S  164).  .     .  .     i.      »i 

(3)  The  market  value  of  an  article  bought  may  be  received  to  .how  the 
probaUe  price  agreed  upon;  because  the  actual  value  would  move  the  buyer 
to  wi.h  to  obuin  it  for  not  more  than  that  amount,  and  hence  a  senous  dif- 
ference  between  the  actual  value  and  the  price  alleged  by  the  vendor  would 
throw  discredit  on  the  latler-s  claim.  In  the  same  way.  where  the  price  is 
not  in  is.sue.  but  the  ipeei/U  article  is.  a  serious  difference  between  the  value 
of  the  article  in  question  and  the  concedfedly  agreed  price  tends  to  support  an 
allegation  that  the  article  in  question  u  not  the  one  agreed  upon : 

1841,  r^m,  J..  In  Drodhury  v.  D^ght,  8  Mde.  81,  83:  ''T»««  P'^"™P*'»"  ;!j; 
.ri.«,  iiom  the  uniform  conduct  of  m...  under  a  giren  iUU  of  fwU  ...ten.  ^uUMj 
^.l mo.t  .very  can-  to  b.  trW.  V.ry  few  cm^  .re  «t.bU.h«l  by  poH.t.v.  p^of .  II 
Urfaot.  .lleg,d  b,  on.  party  aud  d.nW  by  th.  olh.r.  b.  »-"»»*';  """^f"""*?^':""^ 
wl  warr.ntJby  th.  circunuUnc*  which  atUnded  the  trau.«!tio...  it  will  not  U  l.k.ly 
toobUin  o«dit  with  th.  Jury.  If  (to  com.  horn,  to  th.  qu..tio.,)  th.  wood,  wh.ch  «u 
.U^ding  on  th.  d.(.ndJ.f.  lot,  wm  worth  far  mor.  than  tl.SS  a  eord-~.d  w.  mu.t 
now  tak.  th.  (act  to  b.  m-,  U  It  rwonable  to  luppoM  and  pr..um.  that  h.  wou  d  hav. 
Lid  iVat  that  r»lue.dprlc?  .  .  .  Th.  [b.low]  rejected  .ridcnc.  would  Indeed  only  ra.w 
.presumption.- which  might  be  r.butt«l  by  K.m.  particuUr  «'«="7'»~'<;!»  »^»' ^^„^ 
have  oper»t«l  npon  th.  defendut  to  mU  for  to-  than  th.  known  value.  But  thi.  would 
not  affect  the  MlmUaibility  of  the  evldenoe." 

the  princlpel);  1888.  CoeUllo  ».  Crowell.  188 
Mu^  851,  tembU  (ttnancUl  embemiiment  of 
the  alleged  maker  of  a  not^  admlMible  to  ihow 
the  likelihood  of  borrowing,  the  genuinenni 
beinif  dinputeJ  ;  on  the  other  hand,  to  explain 
awav  financial  erabamwement  a*  a  clrcnnutance 
indicating  a  lirotiable  borrowing  from  the  plain- 
tiff, the  fact  of  the  .lefendant't  ability  to  borrow 


N.  W.  1121  (\uctnj  of  eaah  In  bank  by  a 
bookkeeper ;  hi«  default  to  the  bank  and  falii- 
flett  account*  just  prior,  admitted  to  »how  mo- 

'"'  'l8«5,  B.  V.  Oiant,  4  F.  k  F.  S2S  (indict- 

ment  for  burning  the  defendant's  own  houae  in 

onler  to  obuin  the  insurance  ;  the  fact  admittetl, 

tiff  the  fact  of  the  .lefenOant  s  ami.ty  to  oorrow     for  the  defence  of  the  "l'''"^""/' ^"yp^^jr " 


Pa.  495  502  (de«l  alleged  to  b«  in  fraud  of 
creditors ;  to  show  that  the  defendant  had  really 
made  the  ailvance  for  which  the  deed  was  said 
to  be  given  in  payment,  the  fact  was  adiiiUted 
of  the  grantor's  need  of  money  at  the  time) ; 
1872,  Com.  ».  Yerkea.  Phila.  Com.  Pleas,  29 
tog.  Intell.  80,  12  Cox  Cr.  208,  217,  225  (lar- 


circn.nstance*  were  such  as  not  to  raise  any  temp- 
Utiou  to  the  act ") ;  1861,  SUulTer  ».  Young,  S» 
Pa.  465,  461.  482  (little  need  of  money,  admitted 
to  neiative  the  borrowing  of  a  large  amount) ; 
1898rKnopke  v.  Ins.  Co..  99  Wis.  289,  74 
N.  W.  795  (evidence  of  a  sum  lost  in  a  fire 
should  be  of  a  snm  large  enough  to  deter  from 


Lob.  Intell.  60,  12  Cox  Ur.  208,  217,  no  uar-  »nouiu  "•  v.  -  .u...  ...«.  """;■■,'—»"■  •    li">? 

^!y  and  false  pretences,  by  obUining  a  check  arson  to  gam   the   '"'»™;«)-.g<^'£''3,';^^ 

•.••'hoot  consideration:   the  fact  was  adm  tted  Reynolds r.  SUte,  147  ind.  3,  48  n.  r..  ai  (ron- 

'    ,^t  at  the  t^i  hi  was  sorely  press*!  for  bef? :  the  defen.Unfs  p,»»e««<,n  of  money  ex- 

,ao,  :y  *nd  therXe  had  the  stro'ng'L.t  motiv.  eluded.  P^ctical'V^l^."""  ^"  '"  ' 

„  commit  the  larceny"  ;  Finletter,  J.,  diss.) ;  126  i.l.  60.  25  N.  E.  876). 
189^  Bcfay  r.  wWer.  84  Wis.  1S5,  140,  58  •  /.  «.  a  mere  mferenoe. 
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or  whe«  th.«  i.  no  di^t  eS;e    ^nt^  whole'!; ''*'''""  i'  T"'''^'"*' 
•wnw  uouecemrr    for  oith«,  i^  i  «  '"'  '»«*«^e'.  this  Hmiution 

ciple-  (post,  8  2430)  so  ar  w'it  b1^„.  .K  /    """^  ^"^  '""'*  °'  *'»»'"  1'^"- 
vried  by  .„ch  i,;  evii'n^  '  "*""  '"^^  »  *"»»«'>  ««"»««  could  not  b. 


.«  1  -^'^  •■  ***'•  Timothy  ».  Btnt*  ISO  AU  m 
K^«Tu  Y;'^^^'' '''•'J^r •'"'•»""» 

dir«t.vi...«c.",  ,t  •;.ho«l.,VSj,"w   h 


.  1    if    .  •     •  ••'  («"itrMt  ».»  buy  »t(Kli  •  v.lii. 


Br,,lb.,ry  ».  DwiKht.  3  Mh.c.  31    th™  m.  of  . 
in  .llnmit*.  the  viiliic  per  cohl  wu  rfi-»i»«l  to 

ihir'.  In  .    ?*«•  3«5(»lath«r  the  v.ndor  of  . 

•hiire  In  «  .hip  had  .xree,!  to  ikiv  for  rrpairi 

then  inakinK  J    th.  T»hie  of  the  reuel  «t  th^ 

•;».  the  cuiLlition  of  the  ^ep„i^^  etriimit  «1 

hare  been  l.ktiy  to  give  «,  .i^,),  ,  Ljce  „  h- 
M  nn  p«  the  v««l  w.r,  t«  be\..,t  fn  cU  ^ 
Hir  w.f hoiit  ex,wni«  to  him  ") ;  1888  fferT 
fcomrn,  10  i,l.  82,  84  (v.l„e  of  I.nTJdf  «„! 

.h^tl'rT,^'«""'7,*^';'  '"'•  Upton  r.'C 
J^\au\  l^  *«"""•  ''OtV"'  :  value  of  oak  pl,u,k 
■<  d)(  1871,  Brewer  ».  K.  Co..  107  Id.  277  sri 
(.1  "pnfe  .,  to  th.  kind  and  oa.lit,  of  wood' W 

•Wre«Jon   that  .nch  a  nr„e  w„„M  „ot  have  Wn 

FoT  m  d'  r  '  '"^^'-  '"»•  No'ri-  »•  8pof" 
low    127  id.  86  (mine ;  dispute  ««  to  which  of 


t"",r  "'".rT'l-i  ,«.rvi..„i„  .awing  h.^j;V»^ 
N.  W.  Wf  ' 


Mchv  Hirt,  51»id.  ;wn.  sd2,  81  N  W  •«)/..»,: 

jTMUIpIc;     .Olldition      llld      Vnluf    of'.      *k 

N^  BI»n,Kren  .-.  Andenwn.  48  Nebr    240.  « 
forLrl-    v'w      fJ-^'""''  •  '""tract  a.  th* 

i:;mV?te/°thr^'^"'»  V' "-- ki-^^^^^^ 

,  "  M  ?*•'  '?•  """«  road  and  at  the  um* 
time  admitte.!),  1869,  Moore  t.  Dari,  49 "T 
«.  B«  (precedin.  ca«  approved)  i  k  r  ■  1889 
Weidner  1..  PhiTlip,,  114  n.  V  458  4«l  91 
K  E  1011  {••  WheVthe  fact  a.  .0  "'(ttri;.  of 
the)  agreement  WM  in  di.pute,  the  rJaUalue 
waaan  element  for  the  j„«Vo  co„.id,r7„  dVte" 
of  the    ■ 


ifcA.  '.  \»7\r  ^-  ^-  «3:(pr/nciple  applied) 
MielL  f  1875,  Campan  v.  Moran.  SI  Mi  h.  281 

lyie  a.  to  the  kind  oi  work  called  for,  evidence 
of  th.  greater  coat  of  th.  kind  clain.i.1  by  thS 

Mnot't^n  •"•'1 "'"«"'  for  thaTpuK 
but  not  to  .how  that  the  work  waa  nronerii 
d..ne  according  to  contract):  1892.  BaugZlT 

V  W  «J  ,"•  '*'»y"'»'"'  "•  n«y.  111  i,V  443,89 
"■  w.  «3.i  (Mnurance  commission.  :  other  necn. 

fonXni  'i7^^'''JI""> '  189r.ahake.pe.re». 
Jtanghman.  118  id.  651.  71  N.  W.  876  fleLal  aer 

JSTtldC  .*"  "*''  """t^nfinH  tonnco^ 
.W.  „  ^^'"7.  '*t'""»n.V  :  prior  ruling,  in  thia 

aupute.  th.  depreciation  of  rent  of  other  buai- 
.Zu'T'  •^"•i"*''.  b"t  not  the  rent  mid  Z 
.aoth.,  tenant  of  the  «m.  owner  for  Shei? 
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nnningwhuh  ver.ion  of  tlie  .torv  wa,  h.  «; 
"«t  one",  here,  the  aale  of  in.rl")'  18M 
Rubino  r    Scott,  118  id.  682,  22   NE    iini 

..  wi,„e«  who  .tated  the  a  "^.''p'^"  .^^^  '„"«' 
offewl  to  prove  that  he  paifl  ai  "mch  ,.  ,h« 

.1..^  i  the  di«ent  being  clearlv  corr;ct);  % 
1S71.  Allison  r.  Homing,  22  Oh.  St  138  lis 
(exoew  of  value  of  work  over  the  »|Le.l  J " 
..Mtted  to  .how  the  j,.baU.\re'l'^L^^^^^^^^ 
/-n. .  18/1  lUn.h  V.  .^choll,  68  Pa.  234  ('  ', 
not  an  unfair  pr«umption  that  he  waa  lo  rei    . e 

Biirhans,  29  C,  C^  A.  481:86' Fe\"' 5*^7;;;,: 

the  S^^""h''"'-^"""J.»  "'"■*•  "-'mittedtoshow 
fie  rat.  of  coinmu.ion  for  uim  wu  agrwd  W; 


I  302  EVIDENCE  TO  PROVE  EMOTION  OR  MOTIVE.     [Cnxp.  XIV 

(4)  In  sundry  other  ways,  not  calling  for  special  doubt  or  discrimination, 
pecuniary  circumstances  may  proi)erly  be  admitted  as  evidencing  a  motive 
for  some  one's  action.*" 

§  393.  Legal  Duty  or  llablUty  u  oraatinc  a  IfotlTa.  The  existence  of  a 
legal  duty  or  liability  is  often  of  more  or  less  probative  value  to  show  a  ful- 
fihuent  of  it,  because  of  the  motive  for  action  (or  non-action)  which  it  may 
inspire.  But  the  variety  of  duties  and  of  their  surrounding  circumstances 
is  such  that  no  specific  rules  can  be  laid  down.'  So  far  as  any  definite  rule 
existe  for  a  limited  class  of  cases,  it  takes  the  shape  of  the  presumption  that 
official  duties  and  legal  proceedings  were  duly  fulfilled  (post,  §  2534) ;  but 
even  this  presumption  is  of  uncertain  and  intermittent  force. 

b.   Conduct  exhibiting  an  Emotion.  ' 

§  394.  General  Principle.  Every  one  of  the  human  qualities  or  conditions 
with  which  the  foregoing  chapters  have  been  concerned  may  be  evidenced  by 
conduct  exhibiting  it  (ant",  §  190).  The  interpretation  of  that  conduct  pro- 
ceeds always  from  experience  as  to  the  ihferences  to  be  drawn  from  particular 
kinds  of  conduct.  Questions  of  evidence  rarely  arise  over  such  inferences,  so 
far  as  the  evidence  of  Emotions  is  concerned,  probably  because  these  inter- 
pretations are  fairly  plain  and  indubitable.  Courts  have  done  little  more 
than  enunciate  the  general  relevancy  of  Conduct  to  show  Emotion : 

1850,  Shaw,  C.  .1.,  in  Com.  v.  Webuler,  6  Cush.  Uj5,  316 :  »  The  oHinary  feelings,  pas- 
sions, and  propensities  under  which  parties  act,  are  facts  known  by  observai'ou  and  ex- 
perience ;  and  they  are  so  uniform  in  their  operation  that  a  conclusion  may  be  safely 

172  (poverty  of  the  woman  an  Ix-aring  on  the 
iirobability  of  seduction,  adniitteil) ;  1885,  Gas- 
Im  i».  Merriam,  S3  Minn.  271,  277,  22  N.  W. 
614  (whether  a  deed's  rccoril  w«s  correct;  the 
fact  that  the  grantor  diil  not  own  the  proiwrty 
drxeribed  but  did  own  other  prci|)erty  noted  in 
the  "re<!eption-book,"  admissibk'). 

I  1898,  Miller  v.  Dill,  140  Ind.  326,  40  N.  E. 
272  (general  rumor  of  C.'s  prepiancy,  admitted. 


rate  of  eommiMionj  allowed  by  other  merchants 
for  siniiliir  gooilii  to  the  same  party,  ailmitteil) ; 
1901,  Dimmiik  v.  Collins,  24  iil.  78,  63  rue.  1101 
(work  on  harvesting  a  crop  ;  the  value  and  con- 
dition of  the  crop,  admitteil  to  show  the  probable 
price;  "the  law  aasiiineii  that  men  make  fair 
Wgiins"  ;  good  opinion  by  Mount,  J.) ;  1901, 
t'.»v  V.  Darknell,  2.S  id.  618,  65  I'ac.  760  (fid- 
lowin;,'  Dinimick  r.  CollinH) ;  lyia. :  1883,  Kvam- 


men  V    Mill  Co.,  58  Wis.  399,  17  N.  W.  222     to  show  prolability  ol  defendant «  execution  of 
#i-.i. : „..:.■.......  „f  >!..  „>i<.l  „pi..«  nf  .or.     a  note  aaid  to  have  been  aiven  ni  coraproniise  of 


(lath-Hawing ;  cviilenre  of  the  usual  price  of  iier- 
vices  of  a  ditferent  kind,  excluded  ;  the  general 

auestion  not  decided) ;  1888,  Valley  L.  Co.  ». 
mith,  71  i>l.  304,  30d,  37  N.  W.  412(vidue  ad- 
mitted to  show  contract-pri^'e) ;  1 838,  Bell  r. 
Kadfonl,  72  id.  402,  39  N.  W.  482  (price  agreed 
for  horses  ;  value  of  the  horses,  received,  there 
being  a  dispute  as  to  the  price);  1893.  Mygatt 
t».  Tarbell,  8J  id.  437,  467,  55  N.  W.  1031  (same 
principle  ;  value  of  shares  of  slock  solil) 


a  note  said  to  have  been  given  in  corapronase  of 
an  action  for  slander  by  C.  against  defendant 
for  declaring  her  pregnant);  1849,  iiostnn  v. 
Weymouth,  4  Cush.  638,  641  (settlement  of  a 
iMuper ;  the  mere  asacasnient  of  a  tax  up)n  him 
held  no  evidence  that  he  paid  the  tax) ;  1894, 
Tremhlay  v.  Hamden,  162  Maas.  383,  38  N.  E. 
972  (injury  at  a  machine  ;  that  a  defendant  was 
insTiriHl  against  iicciilents,  not  admissible  to  show 
that  he  would  be  less  careful ;  compare  |  949, 


iiciple  ;  value  01  snares  01  siocK  soiii;.  umv  nr  w...,,.,  ^  .,«.™.>... ,  - — .,        •.  ,,-' 

For  the  admissibility  of  sofi-ifie  sale-i  of  other     p'«rf) :  1899.  German-American  Rink  r.  Stickle, 

.  .1  ■»  .1 /..  ,  .„  .<■  .1.. Vn  v»k.    •■»!     an  K    W    010  <irenmneness  of 


property,  as  evidence  of  the  vaUo  of  the  prop 
erty  in  question,  see  poM,  {  463. 

"  1900,  Tarbell  v.  Korbea,  177  Mass.  238,  68 
N.  E.  873  (whether  a  beijuest  to  steiKhildren 
was  in  a  will  as  executed  ;  the  tesUtrix'  inherit- 
ance of  an  estate  from  her  father,  not  admitted  to 


69  Nebr.  821,  80  N.  W.  910  (genuineness  of 
fcccommodation-note-aignature  disputed  ;  the 
fact  that  the  defendant  had  made  a  previous 
note,  of  which  this  was  said  to  be  a  renewal, 
ailmitted  as  tending  to  show  execution) ;  1896, 
Welch  t>.  Ricker,  69  Vt.  239,  39  Atl.  800  (evi- 


ance  of  an  estate  irom  ner  laiuer,  not  acimiiiea  HI  weicuir.  munci,  vo  .  ^.  .-c^,  y»  .....  — x- ■  , 
show  the  probability  of  her  leaving  it  to  brothers  dence  that  the  defendant  was  jointly  interestca 
rather  than  steiichildren  ;  chiefly  Woanse  of  mnl-  with  I.  in  a  farm,  received  to  show  the  prota- 
tiplicity  and  confusion  of  isanes) ;  1883,  Bathrick  bility  of  an  agreement  to  become  jointly  Uable 
V.  Detroit  Post,  60  Mich.  629,  633,  16  N.  W.     with  I.  for  goods  furnished  the  farm). 

478 


fl  385-406]       CONDUCT;    EMOTION  AT  OTHER  TIMES.  ,  395 

Ja"Tc"«Ur"ii!w,r^  "*•  '"  '  P"""""  «■•"■""•■  »-•  0°^  *>  »nd.r  the  influence  of  . 

«.e  heart,  which  prompt"  .i""  ^"e  tdr!!"!^  char.ctemeU  b,  the  u.oL  of 
the  «.«,h  of  human  |„w,  until  devetep^?'  «U  „fl  '^""^•""^  '7  bidden  and  beyond 
-nt  them  to  it.  judgm;nt   „  deteSin^  Tt^      commxumi  or  of  omi«,ion  which  pre- 

Occasionally,  specific  conduct  is  nasseJ  unon  1     R,.f  ♦! 
arise  in  connection  with  conduct   nvd  e  nsuX  tl.„  .  •  '^\\'i'''fT  *^"* 

e.  Pkior  and  Subsequent  Emotion. 

tiulT'  •  V^'J         ''^^'^'^  "'  ^"'''"8  "'  the  time  of  the  act  ■  e  a  that  A 
k  lied  B  18  inferred  as  probable  from  A's  desire  at  that  time  to  kill  H    Wh 


«l.,M-  '  ^,  "•  ".""Jfi"''!.  2  Cox  Cr.  48  (to  ex. 
pUin  hia  conduct  m  not  disclMing  a  burelarv 
the  witn««,  cluiming  that  he  had  been  tln^L 
•M  allowed  to  state  hi,  .lirectiona  to  hi,  w ifj 

Xi„*°.^"'.  ^^S-*-  =  "^•'""•liona  that  ex! 
Plamaniaus  comliut  are  admiasible  ") ;  1890 
Wn.«  r.  State.  90  Ala.  623.  8  So.  666  (cill  ,.«  . 
vile  name  admitted* ;  1S68.  Dunham'.  Ap,^«l 

«nd  her  sisters  hrmg  material,  a  d.Tlar.ition  of  a 
«ut«r  as  to  the  testatrix,  "She  i,  t.H>  ukIv  to 

r*.  W.  661  (that  deceased  and  defendant  were 
not  on  sijoakinjf  term.,  ailmitted)  ;  1895,  Sute 
••  Hutchiwn   95  id.  666.  64  N.  W.  612  (tint 

is««  a,  .  "Wd  during  the  trial,  admitted) ; 
1886,  Stat.  V.  Baldwin.  36  Kan.  10,  12  Pac^lS 
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L  ^  .  ?i  '■'•"•'"'"^"'•y  or  cheerfnlncM  aa  bear- 

^Sl    a.  l'  P"','?'"'«y  of  «<'i<iJe.  admitted)  ; 

1885.  Bute  r.  Uooilwin,  37  La.  An.  713  (ma- 

irJl!^aT""«*:i  threatening  letted  ;  conlir 
showing  a  bona  Jide  in\re  to  give  the  receiver 

tlm.ntrned  to  be  made,  admitted) ;  1869  Blake 
t-.  Damon,  103  Masa.  209  (the  dc'^ndanf.  .tate 
o  mind  towanl.  the  pla.ntilf  Wing  „.„,"  ill  't*  ^ 
fmt  o  a„„Itn,g  remark.,  to  the  plaintiff  was 
admitted  to  show  the  ,lefe„d«nfa  ata^te  of  mind" 
1872  Blackburn  r.  State,  23  Oh.  St.  146.  149, 
veiJ'tv.?  "'"'1°'^  diaiiosition  more  than  ,.; 
)ear»  before,  admitteti  to  show  anicide). 
l-or  a  UiHator-i  eomluel  nwi arprfm.ms,  a,  evi. 

wlitj'  to  influence,  see  poti,  j  1738  ' 

For  a  mtwm-  conduct  and  ^cnimu,  u 
evidencing  hu  biai,  aee  ;wK,  |{  960-962. 


I  895  EVIDENCE  TO  PROVE  EMOTION  OR  MOTIVE.    [Chap.  XIV 

isting  emotion  may  have  been  brought  to  an  end  before  the  time  in  issue,  and 
that  the  subsequent  existing  emotion  may  have  been  first  produced  since  the 
time  in  issue. 

Practically  this  inference  is  of  course  usually  associated  with  two  others 
in  a  way  which  may  obscure  the  real  evidential  question.  For  example,  to 
show  that  A  struck  his  wife,  the  fact  is  offered  that  he  beat  her  five  years 
before;  here  three  steps  of  inference  are  involved:  (1)  the  beating  five  years 
before  evidences  a  then  violent  emotion  towards  her ;  (2)  the  violent  emotion 
five  years  ago  evidences  a  continuance  of  the  emotion  to  the  time  in  issue ; 
(3)  the  violent  emotion  at  the  time  in  issue  evidences  the  realization  of  the 
emotion  in  the  act  of  striking  as  charged.  Now  as  to  the  first  and  the  third  of 
these  inferences  (t.  «.  the  inferences  dealt  with  ante,  §  394,  and  ante,  §  117) 
there  is  and  can  be  no  question  ;  it  is  an  to  the  second  that  a  question  may 
arise ;  and  it  is  with  that  question  that  we  are  here  concerned.  The  super- 
ficial circumstance  that  the  inference  is  presented  along  with  others  should 
not  prevent  us  from  perceiving  its  nature  however  obscured. 

§  396.  HoatiUtrin  ganwal;  FmUiik  at  other  Tlines.  Where  an  emotion 
of  hostility  at  a  specific  time  is  to  be  shown,  the  existence  in  the  same  per- 
son of  the  same  emotion  at  another  time  is  in  general  plainly  admissible.' 
What  that  limit  of  time  should  be  must  depend  largely  on  the  circumstances 
of  each  case,  and  ought  always  to  be  left  to  the  discretion  of  the  trial 
Court: 

1871,  Loehrane,  C.  J.,  in  Pound  v.  Slate,  43  G«.  88,  133  :  "  No  general  rule  can  be  dis- 
tinctly traced  over  this  disputed  ground  of  judicial  controTersy.  All  we  may  assert, 
within  the  principle  recognized,  is  that  there  must  be  some  link  of  association,  something 
which  draws  together  the  preceding  and  subsequent  acts,  something  which  presents  cause 
and  effect  in  the  transaction.  ...  As  if  A,  jealous  of  his  wife,  finds  B  with  her,  and  for- 
bids  bim  speakmg  to  her,  and  afterwards  meeU  B  and  her  together,  though  weeks  and 
even  months  have  elapsed,  the  previous  difficulty,  though  slight,  would  be  proper  evidence 
to  go  to  the  jury  in  case  of  homicide.  But  if  A  afterwards  met  B,  and  upon  a  new  cause 
of  quarrel,  distinctly  separate  from  the  first,  the  difficulty  sprang  up,  the  acts  relative  to  the 
flret  ought  to  be  excluded  as  not  throwing  light  upon  the  homicide,  and  the  fact  of  un- 
friendly feelings  existing  is  all  which  would  be  permitted." 

Subsequent  hostility  is  equally  receivable;*  that  it  arose  only  subsequently 
18  matter  for  explanation  by  the  opponent  The  detaUs  of  the  conduct  evi- 
dencing the  hostility  of  a  defendant  should  not  ordinarily  be  gone  into ;  they 
are  irrelevant,  even  if  they  show  that  the  hostility  was  justifiable,  and  they 
may,  if  offered  against  a  defendant,  cause  unfair  prejudice.'  A  friendly  feeling 
at  another  time  is  equally  receivable.*  No  further  generalization  of  rules 
seems  feasible."    Distinguish  here  certain  other  uses  of  similar  evidence  •  in 


^  See  the  caiei  cited  at  the  end  of  this 
section. 

»  Ala.,  Conn.,  Or. 

»  Ala.,  Haas.  ;  but  Ky.  and  La.  are  emUra. 
Compare  the  citations  pot,  {{  981,  »52  (details 
of  a  quarrel,  in  impeaching  a  witneaa). 

*  The  cases  are  as  follows:   Ala.:   ISflO, 
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McManns  v.  State,  3«  Ala.  285.  392  (expres- 
sions of  hostility  against  the  deceased,  hali 
an  hour  after  the  fatal  blow,  admitted  to 
negative  sudden  passion) ;  1877,  Faire  r.  State, 
*.?  ,'f  '*•  '^  (murder ;  previous  malice  admis- 
Bible) ;  1877,  Commander  b.  State,  60  id.  1, 
7  (murder ;  previous  litigation  between  the  par- 
ties, admitted);  1878,  Hudson  v.  State,  61  id. 


injury  («^,  §  330;.       ^  '^'«'"'«  «'  l^'Valron  as  creati„«\  Motive  f^' 
S  .J97.  Same:  BoatUitr  to  Wtf.  «.  . 

*rtoWu.<.p^,„.    The  p^cedents  dealing  with 


lS-9,  Omy  ..  Sti,'  63  id' 68  S^:.,'"'"'^) ! 
threat..  prcWoiw  Hlterpatio„;  o.      •    <    P"*''""* 

the  «„.e  of  t'he'^uii*^^  ,^Vi:,'  r  "'T'"  «' 
the  dct8il»  or  the  di,m  te  •  1««/  11  ?'>;•  "•" 
State,  74  id    17('',i,Vf ''    ,     '  *'cAna  y  ». 

presaions  of  malice  araiA.f  ,1      , '  ^l'""'"  '"X- 

-nitted);  1889,  Bi  ifn^  s' ,     «'^^"'""*'''  "•*• 
310.  V>S    w  %-'";"»"'•  owte,52  id.  303   S0« 

oolli«oa  waa  accidental     7„' J?  '^"'*'  "">»  'he 

family,  thongh  living  in.l'**'^'"'''"'  «>"1  I'er 
l'ou»«,did  imtaKJ,"  .^i  "■"«  «l»rtme„t. 
the  "ssanlted  p^rMn  1„  ™'  "''  ^1"'"  '^^^ 
M);  18/8  Stat^B  R^^"?^  T^""'  '"  her 
hostile  feeling  on  the  ™,?^f??  '^•/»»-  «01  (« 

t"  l-e  the  author  of  th,  I?^.  "'"""' '"^'''y 


and  defendiiTexeh  dX  fl'  ^\TA" ^''■''•^'^ 
State,  «  Oa.^88  123  Uw'  '?''•  ^"""^  '■ 
that  the  defendant  once  .rn  ^T"'"^  '  ""■  '"''«« 
deceased  a  few  mo„Z  !  r  '*■''  *"  'I"'''''  to  the 
D«»iel  r.  StaTe^o"  "^Td  "202""',*/s ''r'li,'«''7' 
'■'■'(■'•d'8  hostilitV  at  »;«»„;    l^-  "■  ^«'  (Je- 

«'r-t  ,i,  yea,.  tfL.^xcM  dT"*;?    ''"'r' 
^"'•y  !».  People    87    III    inl  ,'','''•  •'  '880, 

I-;-,..-,  entr^Tnto  p«™iJ,"ti:''„;t''r  "■"'  "     '^'^'^^  V9'Te^rr'yo^'^;/^'-i,'«''«-»'<^'^ 

4U 


proniiw,  .-eceived  t"^'-  ' ifl"'''  "^  "'«  <•"»- 
riKht  and  which  fn  ^e  w^^l"  l^'^y*^  it.  th« 
un»„nd)=,89fl.?.,tr^«„;»j'.e,„^r.,, 

-ven  mon  ".''n;re'°!:;''-",i'Iil''  "'«  J--^ 
8t«te».DA„^lo7;  A  "in?''''/^''"-  ""«. 
qi>iirrel8wceifed)-  mrt  s,"  1    '"',""•" !  f"""" 

?02T(r„!r^;„rf  •«'-'?-  SeNeeYy.T/li" 

d«n«eLTa\:hircte;V"hrd«'''^/""''  •'- 
nmted)  ;    1884.  State  »    r!  .?     n"^  "^^e  »'!■ 

t  u.;h.  594  (to  show  a  „f„,7'     ,    •.  '■  ^  ""Khan,  9 
the  fact  wa,  recZd  ?h«V  ^  "'  ''"""'"«  «  »""•. 

owner,,  but  no  ~  exrC'°''  T'"'*  "" 
rausc  was  allowed  «!m^  .T  r  **'""  °f  Pliable 
not  its  ,.m  riety  "a,  .1^*  '"■*'  "',  '"■«'".  «"d 
torn.  V.  Holmes  , »'.?!""«  ■n!'''''"!):  1892, 
(hntred  fwarf,^  „,V,L  f "  ^^°'  »2  N.  E.  6 
f-mier  hatrHI  to  b^  Ll;"^'*"""  '  «■>'«  of  the 
C"u,t) :  liS?   ?o„,    /  a,'^i?='"';'i°"  of  the  trial 

".Imitted  on  .V'e  f!;::^  ,  'j^,^r",^^"  in  /."ly. 
McAllister,  22  Mich  800  Toi  t^  I'  ^o»«Iyn  ». 
c'ltion  ;  anger  of  the  Hef.;T  .^T'"'""'  P««e- 
the  present  suU   „*»    ^'"1'"', "hen  arres  ed  in 

■n.  .h''e  fom,er":uir'b;ti^r','8°7;'T  ""''^ 
Wheeler,  ib.  439  4UltJ^!?''     *'?■  ^"""e  »■ 

"howing  malice,  adndLter'S-'  i"^^"  ■^""''"''t 
IS98,  Tyler  r.NeZif^Vo^-.'-''"'*  *''''"»(?'"); 
(ill-feeliig  bvdefeSt  •?«  il"  ^^■'  ««  f- W.  671 

mitted)  •  j/„'  ,Roo  of  "^S'lK'nt  or  not ;  ad- 
Mo.  12,  61  S.wTsS^f^'.V-  "'■<'«P*"'  160 
defenc^e  defendant's  effort  I"'"  •'  P  "  "^  "'f- 
-  ttlement  of  the  „,«rlV"'  •"^'r/J*'"''''''' 
1874,  State  ..  G,ri,„r6ljr  sYbIT  =. ^^- • 
threats  to  shoot  a  vciuJ.    ■         ■   (nefeiidflnfs 

for  in^uiringtha't  wa'  ZCt," r"  '''-^^'r^ 
•how malice) ;  r«i„  •  ibqo  p..  '  ^"""'■•' to 
Tenn.  141.  50  S  W  7^6  /!'  '^'"?.''-  ^'ete,  102 
.f.erthekn,.w;.li-«/--'.»|^^^^^^^^^^^ 

f.  State,  89  Tex.  C'r.  301,  46  s  W  so  '/r  ""'y 
animosity,  admissible.  .„    .l.  ?•  ^V  39  (f,„„,er 
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instances  of  hostility  to  a  wife  or  a  paramour  form  a  numerous  group  by 
themselves,  though  the  principle  and  its  appUcation  are  precisely  the  same  as 
in  the  foregoing  general  instances.  The  limit  of  time  over  which  the  evidence 
may  range  depends  much  on  the  circumstances  of  each  case,  and  no  fixed 
rule  can  be  laid  down : 

1851,  ffatk,  J.,  in  Stale  r.  Rath,  12  Ired.  832,  884  (wife-mnrder):  "On  beh^f  of  tiie 
prisoner  it  is  said  that  the  State  was  permitted  to  go  too  far  back  for  iU  fact^  and  by  that 
mean*  the  general  character  of  the  prisoner  was  brought  before  the  jury  to  speak  against 
him.  Not  so.  In  the  domestic  relation,  the  malice  of  one  of  the  parties  is  rarely  to  be 
proved  but  from  a  series  of  acts;  and  the  longer  they  have  existed  and  the  greater  the 
number  of  them,  the  more  powerful  they  are  to  show  the  state  of  the  feeangs.  A  single 
expression  and  a  single  act  of  violence  are  most  frequently  the  result  of  temporary 
passion,  as  evanescent  as  the  cauae  producing  ihem.  But  a  loug-continued  contse  of 
brutel  conduct  shows  a  settled  state  of  feeling  inimical  to  the  object." 

1881,  Coll,  J.,  in  Com.  v.  Abholl,  130  Mass.  472  (the  fact  of  a  husband's  bad  treatment 
of  his  wife  and  quarrels  with  her  from  1873  to  1877,  to  show  a  motive  for  killing  her  in 
1880,  the  two  having  lived  together  in  the  meantime,  was  excluded) :  "  It  is  difficult,  m 
dealing  with  this  description  of  evidence,  to  define  as  matter  of  law,  the  precise  limits 
which  must  practically  control  its  admission.  ...  [It  was  proper]  to  prove  such  a  state 
of  ill-feeling  on  the  part  of  the  husband,  existing  at  the  time  of  the  homicide,  as  would 
furnish  him  with  a  motive  for  thp  commission  of  the  crime.  But  the  difficulty  is  that  the 
ill-feeling  here  offered  to  be  shown  was  not  of  such  a  character  as  to  afford  a  reasonable 
ground  for  the  inference  that  it  existed  at  the  time  of  the  murder.  .  .  .  The  whole  evi- 
dence "iils  to  show  such  deeply  seated  and  enduring  hostility  on  the  part  of  the  husband 
as  to  lead  to  the  presumption  that  without  further  manifesution  and  under  the  conceal- 
ment of  kindly  relations,  it  continued  to  xiat  and  so  increase  in  power  as  to  furnish  a 
motive  for  the  commission  of  the  crime." 

Here  also,  subsequent  as  well  as  prior  emotion  is  receivable  ;•  and  the  evi- 
dence has  application  occasionally  in  civil  as  well  as  in  criminal  cases.^  No 
more  detailed  generalizations  present  themselves.' 


•  Conn.,  Nev. 
»  la.,  Nev. 

•  The  cases  are  as  follows :  1850,  Baalatn 
V.  State,  17  Ala.  4S1,  458  (wife-murder;  that 
the  deceased  ami  the  defendant  had  nuanvlled 
and  aeiiarated  about  a  year  before,  admitted) ; 
1850,  Johnson  v.  State,  ib.  626  (wife-munler; 
cnielty  to  her  by  the  defendant  for  a  time 
previous,  admitted) ;  1882,  People  v.  Kern, 
61  Cal.  244  (violent  domestic  conduct  a 
month  before,  admitted)  ;  1898,  People  «.  Bar- 
thleman,  120  id.  7,  52  Pac.  112  (defendant's 
hostile  expressions,  received)  j  1898,  Peopl>  v. 
Chaves,  122  id.  184,  64  Pac.  59«  (prior  vio- 
lence, a<lmittw1);  1834,  Austin  t>.  Austin,  10 
Conn.  221  i  iivi.ree  for  adnltery  ;  defence,  a  lur- 
ing and  c.«i»iiivHnce  by  her  husband  ;  his  rela- 
tion to  her  lieiiig  in  itself  some  evidence  again.*t 
this,  the  wife  offered  evidence  of  his  re|)eated 
unkindness  to  her ;  rejected,  as  not  relevant) ; 
1868,  State  V.  Green,  35  id.  203,  208  (wife- 
mnnler ;  the  defendant's  marrying  ajpiin  within 
five  weeks  after  the  death,  aiimitted  as  showing 
his  feeliiiRs  toward  the  deceased  at  the  time  of 
her  death) ;  1878,  Shaw  v.  State,  60  Oa.  246, 
S50  (wife-murder  ;  former  quarrels  between  the 


parties,  sdmitted) ;  1893,  Painter  v.  Peopl^  147 
III.  463,  35  N.  E.  64  (murder  of  a  paramour ; 
former  quarrels  admitted)  ;  18S3,  Doollttle  v. 
State.  93  Ind.  272,  274  (assanlt  and  battery  on 
a  wife  ;  previous  ill-feeling  between  them,  ad- 
mitte<l) ;  1884,  Koemer  v.  State,  98  id.  7,  10, 
24  (same;  previons  quarrels,  beatings,  and 
threats  during  several  years,  admitted  to  show 
malice)  ;  189.5,  Kennedy  v.  Ilenaley,  94  la. 
698,  63  N.  W.  341  (ji'rior  qnarrels,  between 
husband  and  wife,  admitted,  to  diminish  dam- 
ages in  an  action  for  alienation  of  affections)  : 
1881,  Com.  ».  Abbott,  130  Mass.  472  (quoted 
tupra) ;  1892,  Com.  r.  Holmes,  157  id.  233, 
239,  32  N.  E.  6  (wife-mnrder ;  a  course  of  vio- 
lent conduct  at  various  times  during  ei^ht  or 
nine  years,  admitted  ;  an  interval  of  cessation,  or 
even  of  reconciliation,  docs  not  necesoarily  ex- 
clude the  rirece<ling  conduct)  ;  1902,  Raines  v. 
State,  81  Miss.  489,  33  So.  19  (acts  and  wonls 
of  violence,  extending  over  the  previous  t_<ii 
years,  excluded ;  grossly  erroneous)  ;  1873, 
State  V.  Nugent,  71  Mo.  136,  140  (maltreat- 
ment of  the  wife,  for  the  preceding  two  months, 
by  cntting,  shooting,  and  threatening  her,  ad- 
mitted to  show  deliberateness  and  malice) ;  1900, 
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«>»^«)  ™<mo^  AT  OTHEB  TTMES. 


_  398.   Smiui  Paaaion  at    th  ~  *  ^"^ 

ot  a  .exual  pa«8io„  in  A  for  B  hi^!^,   The  Prior  or  subsequent  existence 
"me  extent  as  in  the  foregofn^toptrL  I"        '^'"'  P"°^'P'«  »""  "o  t^ 
i«ue.     The  circumstance  that  the  prio^/'''  «^»*«'"=e  «'  the  time  i,! 
he  pasMon  is  criminal  does  no   llLZJrJ  ''"''^^"«»'  conduct  exhiSd,  1 
the  evidence  (ante.  §  216)     But  fh„    rV^  "*"  """^^t  t^e  admissSv  nf 
may  be  employed  nied  t obelcrfmintL""' T''  '"  ^^'"•=''  trstSi' 
Th^T'T  ""^  "»'  ^  ''""'oSd  ;i  ll''!'''  ^''«  P'^'^-t  principle  S 
The  p^edents  may  be  divided  into  tl^  ™    n^  ''''•''""*  ""''^tions 
tery  forniention.  criminal  conversafin.       ^T    ^  "  (^)  c^es  involvinc  adnl 

:^T'  ^""''•'■■^  '-"™~r  r'S'^r  "■"*^"^' 

^  "iurnage,  (3)  cases  involving 

State  ,.  C.il,w,r.  154  M,v  <i,    «  =    .„ 


'"'"•d  to  throw  llht'rh." ''"'>«•'"'•«''- 

"•   Hash,    12   Iral     <i9o    /    .,'™'!  '**!.  State 
filing) ;  18  rtt;''('r''1,I''p"''''^  '""•■"• 

™«ifs.  '^Tbr  ii'frs  ^'^^  '8»« 

h«ving  C'^^'.f"^^""'"'  W  of  the Vfe 

Rom..  100  Va.  785740  Se'    ^  '/  ^^'*   "• 
iwranionr  J  defendant.  ^  I       "  ("'unler  of  a 

«1  Wi,.  440,  444,  21  N  V Iso  ^''^i' '•  8«»''. 


„r..r^  "•    •'*•    21     N.    W.    289    ^ 

ip'vioiis  acta  of  abuse  «,lm;Mi  /."%■■■"""•  . 
l-TspnJ  violence  .^^n  h,',  .•)"  '""*•  »°  •  ■  • 
-/»^!  j'j  m.°36T'"  '^'"''  *"  "--  "-tent. 

«here„„totherwi^t.V^n  'r""  ''  "'"ultery, 
f  Norfolk  "  irermate  i  h"^'  '  .""2.  D,,^; 
(•■nm.  eon.;  at  the  ":;„  W'Tk  **'' J'-  »" 
ev..i.nce,  L.  c.  J  H„l  •  °i.*''*  P'»i''tiTa 
«'">»  jou  hare  p„, ",  / '  ^°  y<"'  "l-serve 
Prwod     any     Wjvbn,     .  "   '   ^°".'    '""'«    »ot 

'f  ro„r  i„rd,i,ip  pZ«.,  ;i;i  ^'■«>;-  "y  ior.i. 

>"  ike   ti  civina  ,'„  i.  •        •    •""'   's   the   uae   we 

f""l-ieDt  meeting  in  Tal"iv™,'''''  >•"""•"'«> 
"••.'Mke  uae  oAhat  hefo-  T  "^^T" '  »'"' 
'■^P  ai"  what  nw  we Ynake  o7  if  *  ""''  y'""  ^ 

S'r^^tteCS^'^™'"^:^ 

«-n  in  eviae„..:To*'iV.Ji!::^7-;£:?.ri 
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^- J.  P.  W.  A  2?  (Ji      •  ^'''y  "•  Bo5.Iv  so 

<<">l)  ;  1900,  Wale,"  wX.  ',',''"»"<"■.  «<lniit- 
for  adultetr  ;    cohabi...?if^     "■"''•  *^  (''»<"•« 

State  u.  Ciowlev  ii  Ti  ,'J  •^'''-  '  1848. 
.18  momh.  af^Z'rd^  exdidil"  ''"«''^'""« 
in.licating  imor  rtlaUon."  .  t^'  ■*  "<"  f»''ly 
".mstancea  [of  Kn"',7    "''!*»''  '"ch  dr- 

•rter  the  date  ofX  i„r.l„?  *'r^'>'  ■""•  •"J 
t'e  f»'^tas,,flicieDtjV^l!^  >•"''"'"«'  ">  on 
WyLeod  ..  Sratts/irSwIs?  ^V"*'-,'  '«««• 
Wore  the  atatutorv  «ri!:i     *?' ."•""'writifs 

the  indictment ;  admtiife  ''".""'""ritieasinci 
rffnce  offered  as  to  »h.  I  -!'  "u'"  """^r  evi- 
Will  r.  State,  lid  -  IT^  '■''J'^''  1»08, 
other  intercouW  iefore'and  aVr'^i"'!"'"'''' 

Jc^r^teii^lrrS-J^?^^ 

3«W3'(inU''"r"^/«2""'2^^^^^^^^^^^ 
year,,  admiS  ,'  K' '•"•S'"^'"' f'"' 
State,  21  Fla.  789   Ton  /.'  •       ®!    '^r^va  do  r. 

•ihle.  provid«Uo,'eoU.e'evn"'^""V7  •"^""^ 
•i'hin  the  time  clnrce,!  ;.  «'''f"^<'f '•''•'Itery 

1897,  B«« r. State  lofG,'22r2»?F''L'  ''""^ 
mcation  ;  former  laaoiv^lr' ?r  ^■.  ^- "««  Cor- 

"«  compamtivelv  Z,7  J  ."!;,''°""r'  "'•''"' 
1900,  Taylor  r.  St.re  in  ft"i^k  "''"'itted)  ; 
(incest ;  inter™  .^eV^Vjm;  \^\f^  ^-  *'■  '" 
Kriod,  Hdmi.«il,|.Tt  C  ig9«"«'  ^'"'"'"'y 
VVaipa,  10  Haw.  442  445  i„d„?,  '  ^'T"^'^":  «•■ 
terccrse  befo,^  ,|"\|„!;^  )hll  V  •>"''  "^  i"" 
-how   their    relations    ;V/*[«V"''"r"'"*  '» 

«...l  »«bsei„ent  "4",  of  irnLttift^'r'''-  =  '■""' 
••l-'ltery,  i„  another  oonntv  rT?  •    T  '""'"y  ""'' 

prior  intercourse,  a"  well  'a.  i  J- ••  "".  <'"<'e«t 

^"i^itted.  di.tiui„.^hr„irh^7-.;^^^^^^^^ 
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§  399.  Sana:  OtoMrml  PHnolplM.    The  procoas  of  argument  here  involves 
(ante,  §  395)  three  steps,  namely,  (a)  from  the  Emotion  to  the  Act  charged, 


1900,  M»tthew»  ».  Detroit  J.  Co.,  128  id.  60S, 
82  N.  W.  243  (iniproiwr  comliiKt  thnt  niontlu 
Uter,  excludeii) ;  A^eir. ;  1877,  Stiite  e.  Way, 
6  Nebr.  288  (improper  f«niili»riti™  before  and 
after  the  time  cli»r(!e<l,   mlmiMiblc) ;  JV.  H.i 
1838,  State  V.  WttllBce,  0  N.  H.  SKI  (iirevioiia 
iinproiier  conduct  admittnl,  but  treated  rather 
a«  indicating  a  ileiiigii) ;  1857,  State  i>.  Marvin, 
3u  id.  22,  28  (same) ;  1899,  Bums  v.  Burns,  68 
id.  33,  44  Atl.  76  (prior  acts  of  faniilinrity,  etc., 
admittetl)  ;   iV.  J. :  1899,  State  r.  Snover,  64 
N.J.   L.  65,  44  Atl.  850  (iidnltery  in  anothiT 
county,  adniitteil) ;  1900,  State  B.  Jaclcson,  65 
id.  68,  46  Atl.  767  (otlicr  acta  of  adultery,  ad- 
mitted) :  1000,  State  V.  Snover,  ib.  289,  47  Atl. 
683  (prior  adulterv  ill  another  county,  ailmitted) ; 
A'.  M. :  1902.  U'.  8.  v.  Griego,  —  N.  M.  — ,  72 
I'ac.  20  (adultery  ;  conduct  four  yean  before, 
admitted) ;  A'.   K.  .•  184.\  Lockycr  v.  Lockyer, 
'  1   Eilm.    Sel.  C.   108  (other  improprieties  ad- 
mitted) ;  1859,  Stephens  r.  People,  19  N.  Y.  549, 
571  (wife-murder ;  the  defendant's  improi>er  at- 
tachment to  a  thinl  |per9on  Iwiiig  alleged  as  a  mo- 
tive, evidence  of  his  feelings  towanla  her  nearly 
a  year  after  the  wife's  deiith,  admitted  ;  "  love 
and  jealousy  are  Kenerallv  conceded  to  lie  endur- 
ing iwssioiia") ;  N.  C. :  1882,  State  i-.  Kemp,  87 
N.  C.  638  (habitnal  illicit  relations  of  the  same 
persons  more  than  two  years  before,  adniitteil, 
as  "shedding  light  u|>on  the  present  relations  if 
kept  up")  ;  1883,  State  r.  Pippin,  88  iil.  616 
(same);  1897,   State  v.   Raliy,  121   id.  68-2,  28 
8.  E.  490  ("  facts  that  transpired  since  the  find- 
ing of  the  indictment,"  admitted) ;  1899,  State 
V.  BeanI,  124  id.  811,  32  S.  t\  804  (fornieatlou 
and    adultery ;    other    intercourse    in    another 
county,  admitted) ;  Pa. :  1799,  Gardner  ».  Ma- 
deira,   2  Yeates    466  (erim.    con.  ;   admitting 
indecent  conduct,  etc.,  proviiled  first  some  di- 
ri'ct  evidence  is  otfered  of  the  acts  chnrgeil  at 
the  limes  specified) ;  1867,  Sherwood  v.  Titnmii, 
55    Pa.    77,    79  (ciim.    con. ;    imiiro)»'r   inti- 
macy between  the  defendant  and  the  plaintilfs 
wife  after  the  latter  hail  left  him,  adinittetl,  on 
the  same  principle  as  in  Ganliier  r.  Madeira) ; 
1895,  Com.  V.  B.-11,  166  id.  40.1,  31  Atl.  I'JS 
(incestuous  foniication  ;  prior  intercourse,  barred 
by  statute,    admitted) ;  H.  I. :  1899,   l!ose  f. 
Mitchell,  21  R.  I.  270,  43  Atl.  67  (alienation  of 
wife's  atfcctions  ;  intinmcy  of  plaintilTs  wife  with 
.„„-,      defendant  after  sejiaration,  admitted  as  im'.ieat- 
brooks  'v.   lirooks,   145  id.'574,  14  N.  E.  777      ing  prior  slate  of  feelings);  Tenn.  .1873.  Cole 
sand     r.  State,    6   Biixt.   242  (impro|>er  fiiiiii.i^uiM  < 


involving  merely  subaequent  conduct,  and  yet 
approving  Tliaver  v.  Tliaver,  Ma»«.,  which  ad- 
mits both),  1891,  Irftforge  a.  State,  129  id.  661, 
2«  N.  E.  34  (incest ;   prior  acta  of  familiarity, 
•ilmitte.1);  In. :  1886,  State  r.   Briggs,  68  I*. 
416,  42-3,  27  N.    W.  3:i8  ("tlie  fact  that  the 
parties  had  the  disixiaition,  and  on  previous  occa- 
sions hail  been  guilty  of  acts  of  intercourse,  wa« 
of  the  highest  ini|K>rtance  in  detennining  whether 
they  did  indulge  at  that  time  (cliargedj  ") ;  1897, 
State   B.    Hurd,    101   la.  391,   70  1«.   W.   613 
(incest ;  formiT  ai-ts  of  intercourse  admitted) ; 
1901,  State  V.  More,  115  id.  178,  88  N.  W.  322 
(adultery ;  BulMe(|Uent   undue   familiarities,  ad- 
mitted) ;  Ki/. :  1901,  Smith  b.  Com.,  —  Ky.  — , 
60  S.  \V.  531  (incest ;  similar  act  within  a  few 
months,  admitte.1);  lyi. :  1903,  State  b.  DeHart, 
109  U.  — ,  33  S.I.  605  (incest ;  prior  acta  ad- 
mitteil);  Mi-.:  1881,  State  b.  Witliam,  72  Me. 
631,  534  (adulterous  intercourse  liefore  and  after 
the    time    charginl ;    admitted    in   discretion) ; 
Ud.:  1898,  Shufoldt  v.  Shuleldt,  86  Md.  519, 
89  Atl.   416  (prior  undue  intimacy,  received); 
Mann.:  1833,   Com.  B.  Merriani,    14  Pick.  518 
(former  impro|ier  ndations  with  the  defendant, 
admitted;  "a  woman  who  would   so  conduct 
herself  would  be  more  likely  to  commit  the  fact 
alleged  against  her  than  if  her  deiHirtment  had 
been   modest  and   discreet");    1854,   Com.    b. 
Horton,  2  Gray  355  (suhsenuent  adultery  with 
the  same  person  in  another  county,  excluded ; 
no  clear  reason  given)  ;  1858,  Com.  e.  Thnnher, 
11  id.  450  (adultery  ;  prior  ai;ta  of  adultery  and 
improper  familiarity,  admitted,  "with  the  pur- 
pose of  showing  a  disposition  in  the  parties  to 
commit  such  a  crime  and  as  bearing  on   the 
probability  of  its  commission  on  the  occasions 
kllegeil "  ;  but  subseiiueiit  acts  rejectetl  on  the 
authority  of  Com.  b.  Horton) ;  1858,  Com.  b. 
Pierce,  ib.  447  (like  Com.  ».  Thrasher) ;   1859, 
Com.  B.    Lahey,  14  id.  92  (attempting  to  dis- 
tinguish Com.  B.  Horton,  2  id.  354,  and  follow- 
ing CiMn.  B.   Merriani);  1867,  Com.  b.  Ciirtia, 
97    Mass.    074   (prior  and  aubseipient    acts  of 
sexual  intimacy  ailmitted,  to  show  theaiiultery); 
1869,  Thayer  b.  Thayer,  101  id.  Ill  (divorce  for 
adultery  ;  adultery  between  the  parties  since  the 
date  of  the  lils-1,   admitted  ;  overruling  Com. 
V.  Thrasher  and  Com.  b.  Horton  on  this  |)oint; 
mioted  posl);  187.3,  Com.  ».  Nichols,  114  id.  288 
(adultery  in  another  county,  admitted);  1888, 


(divorce  for  adultery  ;  indecent  familiarities 
sexual  intercourse  "with  the  third  person  before 
marriage,  admitteil  as  "  tending  to  prove  sexual 
intimacy  with  the  same  person  "  after  marriage) ; 
Mic/i. :  1858,  People  v.  Jeuness,  5  Mi.h.  30."i, 
819  (incest ;  other  aC  ,  of  sexual  intercourse  and 
of  familiaritv,  li'i  live  years  pn'ceding,  ad- 
mitted); 1881.  People  B.  Carrier,  46  id.  442,  446, 
9  N.  W.  487  (enticement  of  a  minor  for  iirosti- 
tution,  etc.  ;  former  illicit  relations  of  the  de- 
fendant with  her,  admitteil):  1893,  People  v. 
Skutt,  96  id.  449,  450,  66  N.  W.  11  (incest; 
prior  intercourse  during  eight  yeai-s,  admitteil) ; 


between  the  (n'raoiis,  liefore  the  statutory  perioil 
and  after  prosecution  begun,  held  Bdmissilile) ; 
TfT.  ■  1870,  Richardson  r.  State,  34  Tex.  142 
(colmbltation  for  a  "scries  of  months,"  ad- 
mitted): 1893,  Burnett  b.  State,  32  Tex.  Cr. 
86,  22  S.  \V.  47  (imist  :  prior  and  subsequent 
intenrourse,  admissible);  1893,  Wood  b  State, 
ib.  476,  478,  24  8.  W.  284  (slander  diiirjjin!; 
ini-est ;  incest  a  few  months  before,  adniitted) : 
1898,  Duncan  v.  State,  4ft  id.  591,  51  S.  W.  37-2 
(fornication  ;  acts  more  than  two  years  previous, 
excluded,     except    "under     peculiar     circura- 
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•t»no«":  no  .nn.„„-.„ ^       '  amotion.     The  evidence  a« 


•  oiii^h    before  the  d.t.  IS         i',  "'"  *""• 
with  the  women  ••>•  l«i«    r/^  '°''„'°  *^'"''''' 

U.  8.  V.  Smith  ii^mjtvJr^'^l"^'  •^*"''- 
1901,  State  v    Srg]    In  ii    ..,^  («iiiiil«r   ; 

..ImitteU  in  corrobomt'i",") ; '  '^  wTtl"^' 
Bndg,n.n.  49  Vt.  202.  2tl»V»d ulterv  ■  "  '*  "; 
n«ny  act,  of  faniiiiarity  anV^vS/f.  „? ''ri' 
t«ry''  within  wven  ytan.adTifJlli'^ "',"'" 
acta  at  a  8ub«e.m,.„t tin™)-  ig-a'S^ ', •'"  ,"'  '<" 
Slid.  291  2fl"l  OM  V'  "•'».  State  c.  Co  ,y, 
Potterr62i.l   33^ /&"'*''   '8'9-  Sute  ^ 

State  a  Wi.    iofl  /      i;    ''^'''  '^"'chininnan  v. 

fd'i::irt«^'''-''='''«»^w!'ir?fa.i;i:^^^^^^ 

..  wrvr"2  r  B%"1-,  f,2:;- '?".  ve'Jin 

I.la«^  aj  ...4'7en°/tr,'^  T.^ISf  ^|^" 
».  Hughes,  10«  la.  126,  76  N  w'  wn  / 1  ?  i* 
ant's  statement,  a  week  later  thrt'i       <"'*'«?<*• 

Uhvis.  38  Vt  i«i /k  .  1  }'"'">  Ibayer  r. 
year,  before  ;i„h,l^"t'  ""«"='«"»«  three 
making  r'afiT^;""  ""*"""«  «  f«-»ilia>ity 

the  partie,   to  ^hnu,  tl!         "''e.f'Oiirse  between 

sent, :  X  1870  R  I  «;?"'«''%''"''"•*''''  ™n- 
4I0;waes  J  .  i«7?"p  *"';^'-',™ff.  11  Cox  Cr. 

(i"'iece,;tc'„tduc\"  d„^itL,"''t?  '?  "•  "i 

«".Wd  or  would  not tj«"  """'  l'!"''-*'  «''««  »T» 
. »  *w  ,  ^<o. .  1887,  McQuirk  e.  State, 


•ct»  of  undue  iutimKY"  ^JJli"^'' \     '"'"' 
jnn.|.lai..«uf.  ,.«,l"bS^'e„S)  •  ^"i"'':*?*.',!!' 

niiwible)     issll     R   I        .'^  i*  '■"'■  ■•9.  SI  (ad. 

r   Pe.>i!l.  «  u'  r'J*""*';  **«*•••  1882   Hall 
f.  feople,  47  Mich.  830,  11  N    W   ha  ir'     .. 
relationaof  the  iwrtie.  .^^t  1,^  '^  (friendly 

or  iwwion  that  irm.i.i  .J„  i  '"•°"'"l(     «  motiTe 
•A^  t'.  .•  1848  Stjiu  -   I  <r  "        .  V  "1*  («anie)  ; 

if^^saait^??£ 

fr^endlinea.  ,ii4Zi  ;rit&,;Ti;'"'r8i^^^ 
Pro|K3r  „.  State,  86  Wis.  615,  628.  e"' N    W 

mriT7!  9"i"5  i^'^^eir  Bfrrn'.-.'sr.t 

-t;«<.-rtie^^.^t^^<X^P--^t^ 

B&,,"!:^aI^'-l"{8'par4V8'f'""'  ''T'''*  "• 
prior  intercouiJ;,  and  prio;  *i31™{l"""*"'''.8*' 
iroi^r  familiarity,  ^tween  the  '."T'lT  i™: 
"to  prove  the  adnlt?,^^!  i-  *  •'""•  "dmitted 
fondanT-r  1902  S,.T  ^.'?l«"'l'i<">  "f  the  de- 
N    W   7««'i       :•     *"*"• '^'"»-117Ia.  484   91 

i-l-  484,  488,  58  N  'w  882^  1  %!;■  ^'''*"'  »^ 
tlieir  " relation," ".ni  •?     <'"»°"«'"1.  '»  show 

State  ..-^^C*?  Mont  aWr^l^r- 
intcifounie   uitl.    n.„    .°' ".«•>'•  lUJ  (other 

i«oo.  p:;.ie"i!''F,tert'ns,!%^'  ^tfii 
s*357''o.h'e''^^;e,.^lr:ith''tr'--  *'• « 

trix.  admitte.,);  ,899r"C«  fstlt^^.^i:™- 
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offered  takes  the  reverse  order;  it  consists  in  oondact,and  from  this  the  first 
inference  is  tu  the  then  emotion,  from  this  next  to  the  emotion  >t  the  time 
charged,  and  from  this  to  the  act  chai:ged.  All  these  steps  are  implied  in 
tlie  offer  of  such  evidence,  and  questions  may  arise  as  to  any  one  of  the 
steps ;  and,  though  the  second  is  the  only  legitimate  subject  of  the  present 
treatment  (the  first  and  the  third  involving  respectively  the  principles  of 
§  117  and  §  394,  ante),  it  is  convenient  to  deal  with  them  all  in  this  place. 

(a)  Tliat  a  sexual  desire  of  A  for  B  is  relevant  to  show  the  probability  of 
A's  doing  that  which  will  realize  that  desire  cannot  be  and  is  not  questioned ; 
and  no  evidential  difficulties  arise  at  this  point : 

1888,  CoU,  J.,  in  Thager  v.  Tkaftr,  101  MsH.  113 :  "  The  STidenM  by  which  th«  set 
of  adultery  ii  proved  i*  «eldom  direot.  .  .  .  When  adulterous  diipoaitiou  it  shown 
to  esiit  between  the  partie*  at  the  time  of  the  alleged  act,  then  men  opportunity, 
with  oouparatively  slight  circumstances  showing  guilt,  will  be  sufficient  to  justify  the 
inference  that  criuiinal  intercourse  has  actually  taken  place." 

187«,  Whtettr,  J.,  in  Stale  v.  Rriilgman,  40  Vt.  210 :  "  The  offence  charged  in  this  case 
cannot  ordinarily  be  committed  till  the  restraints  of  natural  modesty  and  the  safeguards 
of  common  deportment  and  conventionality  have  tieen  overcome  by  gradual  approaches, 
and  the  relations  of  the  parties  have  been  changed  from  those  us*  ally  existing  between 
the  sexes  to  the  most  intimate.  .  .  .  Thus  it  appears  that  the  tri.d  nUtion  of  the  parties 
to  eaeb  other  in  this  respect  is  very  material  and  proper  to  be  shown." 

1884,  EUMl,  C.  J.,  in  Slatt  v.  Afnrtint,  93  Ind.  463 :  '<  It  is  a  rule  of  elementary  logic, 
as  well  as  of  rudimentary  law,  that  evidence  which  tends  to  establish  facte  rendering  it 
antecedently  probable  that  a  given  event  will  occur,  is  of  mater  il  relevancy  and  strong 
probative  force.  It  is  more  probable  that  incestuous  intercourse  will  take  place  between 
{lersons  who  have  conducted  themselves  with  indecent  familiarity  than  between  those 
whose  behavior  has  been  modest  and  diMreet." 


-I 


(b)  That  this  desire  at  a  prior  or  subsequent  time  is  relevant  to  show  the 
probable  existence  of  the  same  desire  at  the  time  in  issue  is  equally  clear : 

1799,  Hume,  B.,  in  Brovn  v.  5iimV»,  Hume  (Sc.)  32  (action  for  filiation  of  an  illegiti- 
mate child,  the  time  of  intercourse  being  in  doubt) :  "  It  is  reasonable  foi  Che  judge  to 
consider  the  situation  and  circunistences  of  the  parties  at  a  Uter  period;  .  .  ,  and  if 
these  are  still  such  u  to  afford  them  the  like  tempUtions  and  opportunities  of  meeting, 
...  it  is  natural  to  presume  that  such  an  intercourse  once  commenced  does  not  cease 
while  thoiie  opportunities  continue." 

1832,  GMthwaile,  J.,  in  Laicion  r.  Swintiei/,  20  Ala.  78:  "  The  fact  to  be  estoblished 
by  the  evidence  is  that  the  parties  lived  together  in  a  certain  condition ;  and  if  this  par- 
ticular condition  of  life  was  proved  to  exist  '.jth  anterior  and  subsequent  to  the  time 
alleged  in  or  covered  by  the  indictment,  an  inference  might  often  be  comctly  drawn  as 
to  the  existence  of  this  condition  during  the  intermediate  period." 

Cr.  355,  60  S.  W.  338  (other  seta  of  intercourse 
between  the  parties,  atlminible  to  show  the 
probability  of  theoRence) ;  1903,  Smith  v.  State, 
—  id.  — ,  73  8.  W.  401  (nulMeanent  interconna 
with  the  mine  woman,  ezclnded  ;  repudiating 
prior  contrary  rulings;  Henderun,  J.,  lemile, 
dm.);  1903,  Smith  v.  Sute,  —Tex.  Cr.  — ,  74 
W.  65-  ' 


8.  W.  658  (rajie  under  age ;  prior  interconrm  in 
another  county,  excludwl) ;  1900,  State  v.  Hil- 
berg,  22  I7uh  27,  61  Pac.  216  (subaaquent  aits 
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are  iosdmissible ;  Rartch,  C.  J.,  dim.  on  this 
point,  and  properly):  1903,  State  v.  Carpenter,  — 
Wsah.  — ,  73  Pac.  3j"  (rape  on  adanghter  iiiidtr 
age ;  that  the  defendant  had  on  several  ovi'aiiii>ii8 
attempted  to  induce  another  daughter  to  liare 
intercourse  with  him,  excluded ;  iinmund  ;  no 
anthorities  citeii) ;  1902,  fianphere  v.  State,  114 
Wis.  193,  89  N.  W.  128  (rape  under  the  orh  ..f 
consent,  the  girl  heing  in  (act  williDg:  other 
intercourse  admitted). 


wUl  b.»,  oo..ti,m.nc.  th«  dunrtiou  Md  «lt  l7  'k  "u"""*  "*"•  '»•«»  *'  h..  J*J  iTd 
*h»  power  which  it  .,.„i^  oZ^  SfL    Z'!!.^*'  "•'  »*  "•""r.  n.e«u«d^» 

the  trial  Court..  A  «.5L;::t  ;^' J^  „',^-f  .^.  '«'*  »'^  »"«  SLretioTS 
apnor  one.  It«  true  that  the  conTnrncit  ot  Z "  «1"f  ^ '^I'vant  with 
the  former  case,  the  desire  may  have  iSn  Zf  T'  !t  ^^'"'''^ '  *■  '■  i« 
cumstances,  in  the  ktter  it  may  have  bSn  i.  .  k  'u^  ^^  intervening  cir- 
of  these  conUngencies  is  no  griter  in  on,  iu^  ^  't'" '  *»"'  '^^  "^"gth 
for  example  the  parties  haveCnLiwJr""\*'""  '"  *''«  °ther.  If 
an  act  of  adultei^  «  cha.^  o^  jlTa^  t'T  '^'  T'""  J'^'  '^'^'  -nd 

be  the  «g„iac.„t  f«ta«.»  '        ^'"'  ""  "'"*"'  *"»«•  «»«>«  th«  geography  «  ^Jt  ^ 

Sexual  intercourse  is  the  tvnical  ^rt  „#       v 
otherwise  iniproper /amaiarZ.reTjL         T^''?'  ^"*  ^'"*««*°*  »' 
course  is  also  itself  criminal  is  no^bSS  *"""*"*■      ^'^^  *^«  ^^'- 


Tex  ^t  ".*!!"i'T!:  *"  ^1'-  M"*.  N.  Y.,  N.  C 
»  J',*^u'l"°'<^*«i'ra;  Me. 

i>.d.,Mi«h;(«a„etion)-'  '^•°"-  ^'-  ^<^~. 
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f  400  EVIDENCE  TO  PROVE  EMOTION  OR  MOTIVE.    [Cbaf.  XIV 


f  400.  Sum  :  OtaortetMttoiia  ia  rafwd  to  Advltery  ud  laoMt.  Tlie 
foregoing  principles  apply  equally  to  the  aexual  desire  in  all  aspecU.  But 
for  each  sort  of  acta  in  which  it  becomes  relevant,  ceruiu  diacriuinations 
need  to  be  made. 

Where  adulttry  (civil  or  criminal)  or  incut  is  charged,  the  use  of  the  evi- 
dence  in  question  is  to  show  a  desire  at  the  time  charged,  as  indicating  an  act 
of  intercourse,  and  thus  the  evitksnce  is  predicated  of  tht  one  ehargtd  with 
that  act  This  distinction  might  become  important  whore  the  sexual  desire 
was  evidencud,  not  by  actual  intercourse,  but  by  solicitation  or  familiarities, 
which  might  be  predicable  of  one  only  of  tlie  parties.' 

§  401.  aaase:  Olsorlmlnatloiia  In  ragard  to  ••dnetloa,  Bastardy,  and 
Breach  of  Proailae.  Ordinarily,  in  seduction  (whether  an  action  by  the 
parent  or  a  criminal  prosecution)  and  in  bastardy,  the  act  of  intercourse 
being  in  dispute,  the  sexual  desire  at  other  times  is  offered  as  showing  the 
probability  of  that  act,  and  is  predicated  of  tlu  man  charged  with  it ;  1. 1.  tho 
use  is  the  same  as  in  tlie  preceding  subject,  and  is  resorted  to  by  the  plaintiff 
or  prosecutor.  But  in  the  statutory  action  (by  the  woman)  or  the  criminal 
prosecution  for  seduction  under  promise  of  marriage,  the  prior  willingness  of 
the  woman  to  have  intercourse,  as  shown  by  acts,  may  be  relevant  for  the 
accused  to  show  the  probability  that  she  consented,  on  the  occasion  charged, 
without  regard  to  any  promise  of  marriage  as  an  inducement'  Tlie  prior 
unchastity  of  the  woman  with  other  person*,  as  affecting  her  character  and 
the  parent's  damages,  raises  a  different  question  (dealt  with  ante,  §§  205, 
210).  So,  too,  the  intercourse  of  the  woman  with  third  persons,  in  basUrdy 
actions,  as  showing  another  patcrnitif  {ante,  §  133),  or  as  impeaching  her 
testimonud  credit  (post,  §  987). 

In  actions  for  breach  of  promise  of  marriage,  the  present  principle  is  more 
or  less  frequently  involved,  in  inferring  from  the  state  of  affections  at  one 
time  to  its  state  at  another."  From  this  distinguish  the  question  (poa, 
§  ]  770)  whether  the  woman's  expressions  and  conduct  of  assent,  occurring 
subsequently  to  the  time  of  the  man's  alleged  offer,  are  admissible  under  the 
verbal-act  rule. 


fact.  .  .  .  Them  is  no  one  ict  by  which  tha 
noni  itattis  or  the  nirtirg  is  more  dearly  de- 
fined "  ;  see  also  the  full  discussion  atdt,  \  2]t. 

^  For  other  adiilteriea  of  the  wife  to  Mtft^te 
damag<!s  in  mm.  am.,  see  ante,  )  211. 

»  1876,  People  v.  Clark,  S3  Mich.  US,  118 
(Harston,  J.  :  "  Where  parties  thus  inilulge 
their  criuiinnl  desires,  it  shows  a  willingness 
upon  her  part  that  n  person  of  chaste  character 
conld  not  be  piilty  of,  and  although  a  promise 
of  marriage  may  have  been  made  at  each  time  aa 
an  inducement,  it  would  be  liut  a  mere  matter 
of  form,  and  could  not  alone  safely  be  relied 
npon  to  establish  the  fact  that  she  would  not 
have  yieliled  ha>l  such  a  promise  not  been 
m«iie  ") ;  1876,  Bowers  v.  State,  29  Oh.  St.  642, 
546  (same).  liut  it  seems  also  to  admit  occa- 
sionally of  an  opposite  infennce :  1897,  Smith 
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V.  Hall,  69  Conn.  651,  S8  Atl.  886  (relations  of 
the  partiea  before  the  alleged  promise,  while  the 
pUintitt  waa  married  to  another,  admitted,  to 
ahow  the  probability  of  a  promise). 

»  1831,  Honyman  ».  Campbell,  8  Pow.  Ch. 
265,  282  (conduct  of  courtship  is  some  evidence 
of  marringe) ;  1901,  Huhn  r.  Bettingen,  84 
Uinn.  612,  88  N.  W.  10  (prior  attentions  ai« 
admissible  even  while  the  defendant  was  married 
to  another  wonun);  1840,  Carsksdden  v.  P.mr- 
man,  10  Watta  82,  86  (penalty  for  marryiuK  a 
minor  without  the  parent's  assent;  preceding 
favorable  attituile  of  the  father  to  the  niatt-li, 
admitted  to  show  proliable  cnnaeut);  1896,  ()>■ 
mnn  ».  Winters,  30  Or.  177,  46  Pac.  780 
(breach  of  promise ;  mslicinus  letters  after  suit 
begun,  admitted  to  show  malice  in  breaking  the 
promise). 


»  3«M0«]  XDULTKRY.  SEDUCTION.  RAPF,  £«.. 

8  402.   •«,:  Dto«taU«.tlo-.  .. 

«>e«at.vi„«  on  e«ential  element    „T,;  eri Je  1"'  ^l  ''"/•"»'"«'".  »"J  thu. 
."bm««,o„  to  improper  fmiliaritL  ITS,  «  'b2!?«    *7  ''l!  ''"J^' »'«' 
of  act.ml  intercourse.'     (b)  From  thS  J?ll  **"/"T'  »"  »""  ""owance 
^n-.  prior  Jri^ndly  /U ^  L.  j  '^  ^  $« /l'"  'nguUhed  the  u.e  of  the 
would  mo«  proUbly  have  ^temu'd  to 'n       k""''  "  '''"*'"«  »h«t  '-e 
han    ,  f         .  „.,  J,,^^^^^  S.  really  ol'^d';?  ""''^^  ''^  ''""'""'"» 
(c)  The  fact  of  the  woman's  /r?«7/w  /      *  t"^"*"*  •"«  ("'•".  §  ^89). 
co"!'-t  in  the  nature  of  .n  i.^Tn^^L-S'Ta  f  7  '"^  '^"'''^''  "^^  '• 
testimony,  i,  admi«ible  (pa^,  jj  ;o]o   iL        It.  "'  ''  ""»*•"=''"  »••" 
''«"'"•**  ^tk  a  third  peZn  invilT."  H  ^      ^^^  ^''^  ^'"•""'^  P^or  ««- 
been  examined  from  thaT^^Ja  of  t"    tr^'^X  "'  '"'"^''^^^  »-'<l  ban 
character  there  ha,  been  Ire  or  krcor.^:!      k  "'"  "'"''  •'^''''*'"'=«  «' 
(a).  *«i»ra.  there  \m  been  none.*  *=°»'"'^«»yi  but  over  the  evidence  in 

(2)  (a)  Former  conduct  prtditni,^  «/  ,i 
pasaion.  inclining  him  to  £^mTtXf'  ZT  ""^   '«'"«  ^  «'">-  • 
th«  woman;  though  thia  «rif  selJoL '- H     "^       "-'  '""  ^''"''"  '"' 
com,«ta  in  voluntary  intercourse.  The    "seTn'  n  W  \"'""  ''^  '=°"^-» 
more  important.     But  unon  tli«  ..  ^'^  (")'  «"/"•".    •«inK  the 

'--  by  the  man.  or  Z^  ZCr.uTT'/T''  '"""'^^  '^^ 
woman,   tend   similarly   to   show   sue      »        "'""^  >"tercour«e  with  the 
though  they  would  not  have  CnfrZ',      '*""''"■   "'"*   "^   receivable:* 
(b)  n.e  defendant's  formi^;;  ra.S  T",' "' "^'"  "^  ^'>  W- -A 
may   like  the  voluntary  in  e^rrse  i^^^^"    "    ""^.f  ''^  """'  "^"^ 
for  this  woman.    But  it  may  also  be  treated  t"^'  T""^  """'""«  "  «'«'«" 
to  obtain  intercourse  with   he     o^  to  1 1      r.**""''"*  "  ^'"^  «' ''«^ 
proved  assault  upon  her  (««/.§  357)       cTt.   '5'/°.  '"'   ''♦'""  «^ 
or  attempt  at  rai^  of  ^  third  Jl„ '  /  \         defendant's  former  raw 
pa«ion  or  desire  for  the  wo:„„TiLe    "".   c^  'Tf'^  -^^^^-^n/l 
he  p„«.„t  principle;  either  it  indicate"  a  lu-tfuVrh    '^^''^"^''''''y '"volve 
"  thus  madmissible  {ante.  §  194)  or TinHir.  r^'"'  """^^"j'  »°d 

(««<'■.  §  367).  ^        '''  °'  •'  'nd'catea  a  plan  or  intent  to  rape 

thyhlieTtWorprctt^^^^^  — t  is  immaterial; 

be  dealt  with  from  the  poLt  o  v  e w  o  adul^"'""^'?-  ^''^  «^''1«"'=«  »«y 
where  the  intercourse  ^s  in  f«a  votn L  ^  """^  iornimion  (ante.  §  40o[ 
the  point  of  view  of  raj^.  wL^  ^  ;tr2ci  S^rlibTe"'  "^  '^"'*  *^' ^  ^""^ 


1  ?•  "••  £,"!«;•  A'*-.  N.  C. 
J  «•?•,  Mich.,  Vt 

"  Kvi.le,;ce  of  liklt.tej^rte'  "  ^t  ^'^  ' 
•"liiiiMible  on  in  ind.v/TJTr  ^,'?'"''  ""«"'  '» 

"aevia.„c,„ru,:2trf''^to|j^Ht:?js 


t*een  th»m  it  L  l2  HkeK  th.t  th""'"?""*  »^ 
WM  forcible."  '  ""'  "■•  """coune 

*  ^-  9-,  N.  H.,  Or.,  Wi* 
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I  «03  EVIDENCE  TO  PBOVE  EMOTION  OR  MOTIVE.    [Cmp.  XIV 


I  403.  DvlMMtloa :  Oikcr  Vmotumm  m  nUiaitlM  MiUto»  The  tut* 
of  fetfliugi,  with  roferauce  to  malice,  of  one  who  bM  uttered  a  defamatory 
•tatement,  may  become  important,  under  the  lubetautire  law,  in  two  ways: 
(1)  aa  involving  an  exocH  of  a  privilege  otherwite  eziiting;  (2)  aa  aflTurd- 
ing  ground  (ur  aggravation  of  damages.'  The  early  notion  that  malice  waa 
also  important  iu  a  third  way,  namely,  u  an  eeeentkl  alament  fw  the  plain* 
tifTs  cauae  of  action,  is  now  generally  repudiated. 

For  the  purpoee  of  showing  this  malice  at  the  time  of  uttering  the  defama« 
tiun  charged,  other  utterances  of  the  dufendunt  may  he  olTored ;  and  the 
question  arises  whether  and  on  what  terms  they  are  admissible.  The  niti 
priuM  rulings  on  thia  subject  in  England  up  to  the  middle  uf  the  ISOOs  fluc< 
tuated  widely ;  and  though  the  law  was  there  clearly  settled  in  1851  by  tba 
House  of  Lords,  the  varietiea  of  ruling  in  the  previous  period  furnished  no 
uniform  guide  for  the  earlier  rulings  in  this  country ;  so  that  the  numerous 
different  distinctions  for  which  there  had  been  in  England  some  authority 
were  all  reproduced  here  and  there  with  new  detailed  varieties,  in  one  or 
another  jurisdiction  in  thia  country.  All  these  variations  rested  upon  some 
supposed  reason ;  and  it  is  essential  to  examine  these  reasons,  aa  affording  the 
key  to  the  wide  difference  of  rnles  which  is  still  found  in  our  different  juris- 
dictions, and  even  in  the  precedents  of  a  single  jurisdiction.  There  are  thus 
to  be  considered,  first,  the  considerations  of  Relevancy,  and,  secondly,  the  con- 
aiderations  of  Auxiliary  Policy  (atUe,  §  43).' 

§  404.  Bame :  Prlaoli^  of  Xelavanoy.  The  probative  value  of  other  utter- 
ances as  showing  malice  at  the  time  charged  rests  on  a  double  argument : 
(a)  that  the  other  utterance  indicates  malice  at  that  time  of  utterance ;  and 
(by  that  malice  then  indicatea  malice  at  the  time  charged. 

(a)  That  the  other  utterance  may  indicate  malice  at  that  time  ia  clear,  on 
the  general  principle  (ante,  §  894)  that  all  conduct,  including  language,  ia 
one  of  the  legitimate  sources  of  inference  to  the  feeling  that  inspires  it : 

1863,  Sanford,  J.,  in  Swifl  y.  Dietrrman,  81  Conn.  385, 901 :  "  It  conduced  to  prore  a  (set 
from  which  a  legitimate  inference  regarding  the  defendant's  feelings  and  motive*  when  ha 
spoke  the  word*  now  sued  for  might  be  fairly  deduced.  Every  uncalled  for  utterance  of 
a  defamatory  charge  is  more  or  less  indicative  of  the  speaker's  malice  at  the  time  of  speak- 
ing. ...  His  malice  Men  waa  probable  in  this  suit  onl»  for  the  sake  of  the  inference  which 
it  authorised  regarding  his  mental  feelings  when  he  spoke  the  words  now  daelarad  on." 

What  are  the  limitations,  if  any,  that  result  from  thia  principle  7  * 

(1)  ExpreitwM  of  hatred,  ill-will,  anger,  and  the  like,  not  in  themselves 
defamatory,  are  plainly  receivable,  as  all  concede.* 

(2)  An  utterance  in  itself  defamatory  may  (not  necessarily  does)  also 
evidence  such  feelings,  as  is  generally  conceded.  The  auggeation  that  auch 
an  utterance  when  privileged  ia  not  thus  evidential  *  haa  not  been  generally 
accepted,  and  seems  unsound. 

»  BntthiawayisiiotrecoKnizedinXewYork.  •  Parka,  a,  in  Wright  v.  WoodKSte,  Eii(j., 

*  Th«  precnienta  are  collected  pod,  {  4(M.  Denman,  L.  0.  J.,  in  Simpson  v.  Bobinson,  Eng. 

*  The  precedsnU  ar*  collected  pelt,  f  404.  *  N.  J. 
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if  3I«M<W]  M^u^,^   j^  DEFAMAnON. 


«itte«„c;  .nd,  though  a  lonai,uZTuy,  '  "*""''""  "'  "'"  «'«'«m.a,.ry 

•vidonce  of  malice.     The  iLTh  i  •*'  '""^  *""  ''  ''  "^ '     -     >  '      t 

I«".n  unproved  and Il;ai';L"rJ"^^^^       -"  -  t..i/  .^ 

•ome  additional  circumsUnce  .^„  J      '      ?^  »*''"'    "  "*  ^  '^•''   '  "iu..« 

to  be  matemlt.  ^.r  clearly  a  deimn^r*  "      ''    '      '  "'"  ■"""-'! 
».y  equally  evidence  a  fSi .«  :'r.5  i' S  "'  "  "'^"' "'  '^  ^ 

^generally  laid  down  (with  "nryi^g  Thi^,  "t t"    •        ,  '  ""^  " """>  .t 
be  upon  the  .awe  subject.'    CeiaiJlJ  it"^!./     V" "  "'.''"'  ''"""  ''"  '""•'' 

in  the  United  Stat'  IV^llrCi"'"?;"*/''"-    ^"'  "'    '-'''« 
to  be  referred  to  later.  *^      *^  ^^  ""  ^''*'  '''^»"'>« «"  •  'f  '^  .„rpri«e 

eml  principle  already  dealt  ^iJh  ^^  8  395? T'  "'"''?'''"'  °'  "'«  ««"* 
twn  M  to  the  propriety  of  the  aiiumeul :  "^  "*"  ^  "** '«  »»  lue- 

rlr  r-'^"^^^^^^^  ".'^•r  -'  o'  "^"^  'Hat 

admiMibta  .vid«Dce  to  .how  that  th.  d.flnH    .        "  ***  P'"'""*  ""y  "»  defendant  i. 

moit  Mti.f*.tory  nunner  that  the  def^H„t        ^"'"«  **"•  »»'•'»««  n«y  "how  i..  th. 

nor.  th.  .vUenc  approaehe.  U.  th.p^foHjT  """•".?'  '"r""*'"''' •""»  'h" 

liL.T      «'?^'""«'*'"»  th«t  th.  oth.r  li  J.  .™'J^™  1°  ,'"**'''"»•  *•■•  •°°«  convincing 

•.mote  from  ,he  tim.  of  the  publication)  th7t  T       .:  *"  ''^''•'"'  »'  »«"'  "'  !«« 

1  WD  "J-™    .'""''•  "'  ""  •^'*"«^"  '"'        •  """"^  •**"•  "«=  *«i8K 

rr;??:Vf  ""^'"''"^^^^^^^^^  would  tend  to  .how  mlic  to 

^e  flrat  libel.  Such  articl...  publi.hed  Xr  th^  ^  "'*•'""*  ^"""  "»•>  »<>  tin.,  affr 
.noomp.t.„t  W.u«.  of  their  ,L,.U,tJ^  iu,^"""T°*  "'  "«"  ««"«"'.  *«™  »o» 
con-quenc  that  might  flow  tromih"^^u2'^'^°'  *  ^•«""'"»  •"<«  incidenj 
""ight  aggrawt.  th.  damage.,  .to."  ^     "  "'  """"  '»  "'J'"",  to  wit,  that  th.y 

1883,  Btrrg,  J.,  Gn'iWe  v  Prtu  r«    !u  «f 
U>  h.  «,  mainuined,  aot  rrbit^rij  o^;."  irin^; '',''■  Zl,""=  "  '"''  "^^^  »>.  r„l. 
apon  a  oommon.«,n«,  Judgment  of  hui^n  Z^tLl"^  "'  '''^•"'' »""  »^»"  "  ««», 
t.v«  and  it.  way*    Th.  tlct  that  aXn  liW  hV^  *  ^'^'"'^  knowledg.  of  iu  mo! 

*  SinipM,,  ,.  Robiniion,  Kne     ^avmrf.  m. 
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|r«.  Finnerty  ,.  Tipper,  which  wouM  not  be 

N  V^'k  ^z\-  ^r-a-  *"»»••  N-  W .  N.  J. 

Vt.   v..       <'*'''»1''>'   8-  C-  (qualified);  U.  s;, 
*De!.,  Mas*. 


,»l  EVIDENCE  TO  PBOVE  EMOTION  OR  MOTIVE    [CH.r.  XIV 

a  deliberate  purpoM  to  injure  ana  perwouw  i.u   j» 

(1)  The  icgth  of  tvn.  elapsing  between  the  evidential  "tteranoe  and  that 

Courts  t-^Vtt  rtWs  rnt^  X  CourU  have  sought  to  put  some 
rorSLti'n  1 1^   Tetter  ought  to  be  left  entirely  in  the  hand, 

"'?2^' itl^hrjvidential  utterances  occurred  suhseque^U  to  that  charged, 
merely :  That  (perhaps)  »»  «nP  j    j^     ^i^„  utterances  must 

been  lounu  m  i.  „_„.,„„ tlv  at  no  time  succeeded  in  effectmg  a  total  ex- 

T"    Ttrevdence'Trt^^^^^  j^,.^,.„„  ..^  by  no  judge  been 

elusion  o!  the  evidence ,  lor  ii  ■  j  resulted  in  various  pro- 

will  txj  necessary  t«         .     ,       •        „j,  jurisdiction  upon  each  point ;  the 
.lw.v.  "he  fcc.)  thai  the  Ute..  mliiig  nspra^ntt  the  !.«  ol  t.Ml.y. 

oI«  Mithpr  for  utterances  already  outlawed  or  already  recovered  for.  or  tor 
Tnitcl^rfXurhe  may  still  sue  and  be  i«id  as  independent  cause,  of 

action :  *  ._    .„ .     „       . 


t  Itarrrett  ».  LonK,  Eng. 
M  Mui.,  N.  H.  (the  belter  phruing). 


t  See  this  arpiment  ulio  in  Defriei.  v.  DavU, 
Symmona  «.  BUke.  Eog. 
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jury  may  intend  to  follow  the  guidance  of  the  Court,  it  reauirei  but  .  n,nJ..*f.  .        .  . 

with  evidence  under  the  principle  of  multiple  admiLibil  ty.  and  no  ml« 
dangerou,  in  this  instance  than  in  any  other;  and.  second^;,  tilt  any  a" 
tempt  to  carry  out  th  s  objection  logically  will  result  either  ^in  a  hop^le«a 
confusion  of  rules  or  in  mere  unpractical  refinements,  or  in  the  entire  e^ch.! 

(6)  The  other  argument  is  that  of  Unfair  Surprise  and  Confusion  of  /««„ 
^  i't^e^laS-  ""^'  ^'''  -"^^^^'^  -  '=-— ' 

proof  of  Huch  word.  mu.t  be  a  «urpri.e  uj^n  tl.e  defendant.    It  cannltbe  nnnZ^  that 

.t,:L  rjofrrr;;^T.;t7o".tr  ^^^^^^ 
the  pleading.,  i„to  the  tJi^o7:\:rflrJ„7™L^^c.■rari::r^^ 

The  answer  to  this  argument  is  that  it  does  not  apply  to  matters  evidential 
of  a  s^te  of  mind  of  the  .'ofendant  relevant  to  the  i^e  (ante,  TaoV)  tha 
t  applies  in  strictness  to  character  evidence  and  a  few  othe  well-known 
ypes ;  and  that  otherwise  it  would  exclude  any  piece  of  evidence  of  whS 
an  opponen  had  not  been  specifically  warned,  -rt'was  early  discounteulntd 
imtf     '  r    Tr  ""'""'  "^'"'''^  ''"'«  ^"PP^'^  ^»  this  country.    T^e 

on     W  I'h'''  '"""ir''-  *""  ^"''''''^  "-^"""y  ^-'"  the  preceding  ob^c! 
tion     What  then  are  these  proposed  and  competing  limitaticms  ?  ^ 

toobvin.  ?f  ^1  ??*^'''*''  '^"*'  "^^"^  '^tionahU  utterances  be  excluded.* 
to  obviate  the  first  objection  al«ve.  The  answer  is  th.t  if  the  jury  is  Zt 
on  disregarding  the  instructions  of  the  judge,  they  are  juat  as  likdy  L  add 
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to  the  damages  for  a  non^famatory  utterance  of  hatred  as'for  "  f  efamatory 
one.  The  distinction  has  long  been  discarded  in  England'  and  has  been 
expressly  repudiated  in  many  jurisdictions  here.'  ,.       . 

(2)  It  has  been  suggested  that  at  least  other  achonaUe  utterances  no 
already  recovered  for  be  excluded."    The  answer  is  the  same  that  a  jury  that 
will  disregard  the  instructions  for  the  one  class  of  words  will  do  so  equally 
for  the  other.    The  distinction  did  not  become  law  m  England,*  and  has  not 
been  accepted  anywhere  in  this  country.  ,.    .    ,.      .       j    *  j 

(3)  It  has  been  suggested  that  just  the  contrary  distinction  be  adopted, 
t.  e  by  excluding  other  actionabU  utterances  already  recovered  for.'  This  is 
equally  logical  with  the  preceding  one,  though  absolutely  inconswtent  with 
if  it  is  no  less  unpractical,  and  has  been  nowhere  accepted. 

(4)  It  has  been  suggested,  from  the  same  point  of  view  as  in  (2)  above, 
thlt  actionable  utterances  rwt  barred  by  limitation  (and  thus  still  available 
for  other  actions)  be  excluded."  The  answer  is  still  the  same,  that  a  jury  is 
iust  as  likely  or  unlikely  to  reckon  itoproper  damages  for  outlawed  utter- 
ances as  for  others ;  and  the  distinction  has  generally  been  repudiated. 

(5)  It  has  been  suggested  that  just  the  contrary  distinction  be  adoptert, 
namely  by  excluding  other  actionable  utterances  barred  by  limitation.  The 
answer  'is  the  same ;  and  such  a  limitation  is  generally  repudiated.^ 

(6)  It  has  been  suggested  that  sttftwgiwnt  utterances  —  meaning,  usually, 
utterances  after  action  or  trial  begun  -  be  excluded,  chiefly  for  the  first  reason 
above  that  they  might  be  reckoned  in  the  damages,  although  still  available 
for  another  action  ;»5  the  distinction  being  suggested  by  a  confused  notion 
that  prior  utterances  would  be  barred  by  the  present  judgment.  The  latter 
notion  is  of  course  incorrect,  for  the  judgment  would  bar  only  repetitions  of 
the  identical  charge,  if  not  only  those  set  out  in  the  declaration  ;  and  the 
former  notion  is  unfounded,  for  the  same  reason  as  above,  that  a  jury  is  just 
as  likely  to  disregard  instructions  in  the  one  case  as  in  the  other.  The  dis- 
tinction seems  to  obtain  in  a  few  jurisdictions,"  but  has  been  generally 

^^^)\t  has  been  suggested  that  other  actionable  utterances  be  excluded 

»  Finnerty  v.  Tipper,  Stuart  v.  Lovell,  Pearce 
r.  Ormby,  Kng.     "  „    •„    - 

"  In  this  country,  in  Conn.,  N.  Y.,  Tenn.  ; 
Folger,  J.,  in  Dalv  v.  Kyrne,  77  N.  \.  18.  : 
"[Libellous  articles]  v"bli»lied  after  the  com- 
mencement of  the  action  .  .  .  [nre  exclmie.1 
liecanse  they  might  aggravate  the  damages  founil 
by  the  jury  in  this  action  while  they  also  in 
themselves  gave  to  the  pUintiffthe  right  to  an- 
other ac^tion  in  which  he  might  get  damiKcs 
again  by  reason  of  the  publication  of  them. 

"  Rusti  '  c.  McQuister,  Mclrfoii  v.  Wakley. 
Chubb  V.  estlev,  Dtfi-ies  v.  Diivis,  Boyd  i: 
Douglas,  Harwell  i.  Adkins,  Hemmingsr.  Gnsson 
(iiualiHed),  Eng.  ;  in  this  (^"""'rr-  Ala..  In.  .. 
U  Kv.,  Me.,  Mass.,  Mich.,  N.  H.,  N.  J.,  N.  C, 
Oh.,  Pa.,  S.C.,  Vt.,  Va.,  Wis. 


«  Bailer,  Scott  r.  Lord  Oxfonl,  Delegall  r. 
Highley,  Pearson  v.  Lemaitre,  Banrett  ».  Ung. 

1  Ala.,  Ind.,  la.,  Ky.,  N.  H.,  N-  J-.  ".  C. 
Oh      Pi.  ;    and  of  course  where  the    broader 
limitations  next  mentioned  are  accepted,  the 
present  dUtinction  is  by  implication  abandoned. 

»  Symmons  r.  Blake,  Eng. 

•  Barrett  v.  Long,  and  other  case*  »»?»•«. 

»  /.  e.  liecause  they  have  been  one*  paid  for  ; 
advanced  but  repudiated  in  Conn. 

»•  Aia.,"Me.,  N.  H..  N.  J.,  Oh.,  Pa.,  8.  C, 

Va  .    ■• 

"  Apparently  no  mlinghas  accepted  this  dis- 
tinction. .      ,  •  1 

Ai"^rM:;n..l:''i.:S.v::orpZ: 

8.  C.  va.  ^^^ 
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^"^SglXTheTpptnrr"  ^'-r  "  *^'-«^  -  ^  '^^  '-ling 

The  distinction  is  plaufibrlutTn  pSL  would  s^d  "  """'^'T  """«"^- 
and  it  is  mrely  advanced »»  ^  '^^^°"'  '''*='"'^«  ""y'»»ng  J 

dentsTxhi'ra'vaS  S  TleXZ  '^  T""^  ''^oUon..  The  prece- 
different  jurisdiltbns^  kfcJunlt?  'r'""°  d'«"°<"-ns.  in  the 
points.'  ^°"''  '"'''^  P««««*l  »P"n  all  of  the  suggested 

ID  thia  country,  Ind.,  N    Y         ""»''?•  '"g-  i 

it  "«f."l«  Oh'  "^ft*'  ^Il«-  Pn"=«<=»"y  repudiates 
It .  «o  also  Oh.,  after  originally  accepting  it. 

CI  ?K    ^'^*"?  ""^  """^  «P«s«iona  made  u™„f 
theCoart'wjinntendlu.'^ha'ra'nTa'crn'' 

t':::z  ?,i^fi-'y  ">  "how  the  u.<^^tz 


n^'^  '}^  ""^  "  "  '"  "-'■"  t"  the  "Ubject  of 
the  declaration  "as  to  be  useful  •  v-t  »i.    f 

Mu«  ■',,  ""'"•'.'I'"'"'"-'!'',  held  inadmissible, S: 
Z.W  „  !Jr'"""  *"  "•"  '■'l''ivocal  and  thev 

an,.hin'«  takes^t.^t^ma''  be     So"   ^a' 


show  ..M ,  r/9rc=„':.  trt^a.k': 

defendant ;  objection    overruled,    ,-7  Kenyon, 
I^  C.  J     because  "the  plaintiff  may  eive  evi 

»^h!^.m'  ^  '  'I";  evidence  was  limited  to  non- 
actionable  words  ;  1793,  Lee  v.  Huson,  ib  168 

Tsni  1^1  J"^^*"'  *"  °"  the  damages-KT^und  • 
1804,  Plunkett  v.  Cobbett,  S  E8p7l36Enen 
borough,  h.  C.  J.  (another  sile  of  t"  e  «,me  l^i 
to  show  absence  of  mistake;  the  jury  Wng  toW 
not  to  reckon  ,t  in  the  damages)  ISOrR^iste 
^  Macquister,  1  Camp.  49,  ElLbirough  L  C  J 
^»f,«''\T'^*"  'Poken  afterwards;  o^'ccted'to 
because  the  jnry   might  consider  them  irthe 

could  be  instructed  not  to  do  m\-  isns   sl.„.» 
r-  UM  Oxford.  Peake  N.  P.  127,1^  Sr^^"' 

73    Ztl-G'r^LJ'k'  Llr,P'ry'J  C"".P 


words. -.fmi^  -uiz  zr'::'^'';;:^ 

Tv'^and  f/°  TH^''  "'^  evi,i:„::i„",Z 
way  .  and  there  is  good  sense  in  so  doing  as  the 

with  Ztl  "°'J°  "''"■  "P  *•«'  """J"  i"  q ""'t  on 

imnrm^rly  (ending  to  a,^v„te  the  damaged 
"on)  ,  1836,  Symmons  r.  i  ake,  ib.  477  rothir 
«on,  J.,  on  the  same  grounds  ;  "  the  dainages  in 

VeM^rrT^.  "f  '"^■"'"''■'  ^y  •'"»«  wo^Tan 
action  .-^h""  '■*  ".°  T'''^"'-''  inasubsemien 
action  «hich   mav   be  foimd.d   uiwn   them  "• 

damaV-h'''  *'"!"'*'?  "^  «'in.is.«ibe  fo  wh Ih 
wZr  w*  l'""''y  •**■"  recovered)  ;  1836 
Wnght  r.  Woo.lgate,  2  C.  M.  &  H.  578,  Parke' 
B.   (  'condn.'  or  expressions  of  the  defendant 

iSwi^Kln':";"  1"'*  '"'"tion'ib^Jfnt'; : 

a  Binff  V  r  J07 /f  .•  '  ,.,  P">  '•  Blabey, 
'"'"*•■  ^-  V  •«37  d"  ■cedinj.  libels  „n  the  phiiii- 

37,   Delegall 
'iiidnl,  0.  J. 

.,       "  ;■  -be  lil«'l.  .id. 

though  in  itself  action- 
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Mr);  1838,  Park,  J.,  in  Webbt).  Smith,  4  Bing. 
N.  C.  378  (KilmiMing  "'other  libeU anil slaiMli-ni 
iiroceeiling  from  the  Mune  dei'eiiilant")  ;  1840, 
Harwell  B.  A.lkins,  1  M.  *lir.  807,  C.  V.  (»»iib- 
iwiiiuiit  reiwlitioii  ol  the  charge,  admittrd  to  show 
malii'e  in  the  origiiml  LUarge;  the  judge 'a  iu- 
utruutions  Iwiiig  »um.ieiit lo guanl ugainst giving 
damages  for  the  repetition)  ;  1843,  Peanon  v. 
Lemaiire,  5  id.  700,  71»,  f.  I',  (repetitions  of 
the  libel  admitted  ;  Tindal,  C.  .1.,  noting  that 
"  it  inav  l»  dilfifnlt  to  rei^ncile  all  the  nim  jiriiu 
cn»e«":'  "This  npi>ear»  to  be  the  correct  rule, 
Tiz.,  that  either  party  may,  with  a  view  to  the 
damages,  give  evidence  to  prove  or  disprove  the 
existence  of  a  malicious  motive  in  the  mind  of 
the  publisher  of  defum  ilory  matter ;  but  that  if 
the  evidence  given  for  that  puriioae  e*tabliahes 
another  cause  of  action,  the  jury  should  be  cau- 
tioned against  giving  any  damages  in  ropect  of 
it ;  .  .  .  anil  that  evidence  tending  to  prove  it 
cannot  be  excluded  simply  because  it  may  dis- 
close another  and  a  different  canse  of  action  "  ) ; 
1818,  8im|Mou  v.  Robinaon,  13  Q.  B.  511  (Den- 
man,  L.  C.  ,r.  :  "  Acta  although  snbaeiiuent 
might  indicate  the  existoice  of  motives  at  a 
former  time ;  .  .  .  and  every  other  |«irt  of  his 
conduct  showing  the  same  disposition  may 
equally  be  laid  before  the  jury,  —  refusing  to 
make  reparation  for  unjustifiable  slamler  may 
liave  that  effect "  ;  here  the  act  was  the  "  potting 
a  jastification  on  reconl  which  lie  does  not  at- 
tempt to  prove  and  will  not  abandon  "  ;  approv- 
ini  of  Warwick  r.  Foulkea,  12  M.  t  W.  507 
(1848),  whereaplea  repeating  the  charge  in  justi- 
fication was  not  attempted  to  be  prove<l,  and 
where  Parke.  B.,  said,  "Surely  the  plaintiff  has 
a  right  to  give  eviden<'e  to  show  that  the  charge 
was  not  one  lightly  made  and  soon  abandoned, 
but  that  it  was  seriously  niaile,  and  persi^vered 
ill  to  the  last  moment "  ;  but  disapproving  that 
case  so  far  as  it  seemed  to  allow  the  rejietition 
to  be  iiseil  for  increasing  damages  or  for  any- 
thing but  inferring  malice  ;  also  in  eff'ct  over- 
riling  Wilson  V.  Robinson,  7  Q.  B.  68  (1845). 
where  the  rejietition  was  in  an  abandoned 
plea,  BO  far  as  the  Court  there,  including 
Lo^l  Denman  himself,  while  repudiating  the 
use  of  the  evidence  merely  to  increniie  dam- 
ages, seemed  to  ignore  its  use  to  show  malice)  ; 
I84,'>,  bong  r.  ftin-ctt,  7  Ir.  L.  R.  4S9  (other 
liliels  puUisheil  in  the  same  newspaper,  more 
than  six  years  before,  received  to  show  malice, 
the  jury  lieiiii;  warneil  to  consider  them  for  that 
pnrjtoseonlv) ;  1851,  Barrett  r.  I-ong,  3  II.  K.  C. 
39.5,  401,  407.  414  (statutory  plea  denying  ac- 
tual malice  ;  previous  publications  by  the  de- 
fendant of  the  plnintiir,  in  the  same  journal, 
extending  over  10  years,  admitted  ;  quoted 
supra)  ;  1852.  Camliejd  v.  Biiil,  3  C.  4  K.  58, 
Jervis,  ('.  .(,  ^ot'icr  slanderous  words,  at  a  time 
not  s|iecitieil,  admitted  to  show  animus)  ;  1858, 
Hemniinga  i:  Oa.sson,  K.  B.  &  E.  346  (the  fact 
that  the  defendant,  six  months  after  the  utter- 
ance of  a  HIh-I,  charging  a  bri'aking  ami  entering, 
ha<l  publi  ly  chargisl  the  iilaintitT  with  dishon- 
oring bills  and  had  called  him  a  rascal,  was 
offered  to  show  malice,  but  rejected  ;  Campbell, 
L.  ('..).:  "  Wc  do  icit  sr.y  the  evidence  was  Im- 
adraisiible.  .  ,  .  But  we  think  that  the  learned 


judffe  should  have  pointed  out  more  diatinctljr  to 
the  jury  the  length  of  time  between  the  writing 
of  the  letter  charged  in  the  declaration  and  the 
aabaeiiuent  expres.Hion8  sought  to  be  put  in  evi- 
dence*') ;  Can.  :  1838,  Uaukiiie  v.  Clarke,  Ber. 
N.    Br.  3U3  (tiffiilavit  ill  a  criuiinal  case  still 

Kinding,  exclndeil)  ;  1859,  Tobin  v.  Shea,  3 
oitIs  Newf.  257  (sulneqiient  libels,  adniitteil); 
All!.:  1845,  Teague  t>.  WillUuia,  7  Ala.  844 
(re|«'titioii  admisaible,  whether  actionable  or 
not,  whether  barred  by  statute  or  after  suit 
begun  ;  the  jury  not  to  coiirider  it  in  giving 
damages);  1849,  Scott  r.  HcKiiinish,  16  id. 
66U(saiiie) ;  1873,  Simnelurn  t.  Bernstein,  49 id. 
168,  170  (re|ietition  after  suit  begun,  admitted  ; 
nn  precedents  cited) ;  1902,  Kiley  v.  State,  132 
id.  13,  31  So.  731  (repetition  sub«e<}uent  to  the 
time  of  the  indictment,  held  admissible) ;  Cat. : 
1875,  Chain berlin  :•.  Vance,  61  Cal.  75,  84  (simi- 
lar utterances  after  airtion  liegun,  admitted) ; 
ISSa,  Stern  v.  Loewenthal,  77  id.  340,  19  Pac. 
679  (statements  "  at  a  different  time,"  uttering 
a  charge  "of  a  different  natui-e," excluded) ;  189i, 
'  Harris  v.  Zanone,  98  id.  59,  28  Pac.  845  ( "  other 
utterances  of  words  of  similar  import,"  admis- 
sible);  1898,  Westerfield  r.  Scripps,  119  id. 
607,  61  Pac.  958  (reiietilion,  or  charge  of  simi- 
lar import,  receivable  ;  plea  of  truth,  without 
attempt  to  establish  it,  receivable) ;  1898, 
Heanie  v.  De  Vouiig,  ib.  670,  52  Pac.  150 
(repetition  alter  suit  liegun,  admissible) ;  Conn. : 
1786,  Holmes  v.  Brown,  Kirby  151  (other  ut- 
terances after  suit  liegun,  excluded)  ;  1837,  Mix 
V.  Wooilwaiil,  12  Conn.  262,  !287,  '292  (other  ut- 
terances, but  only  of  the  same  liliel,  aamissible, 
the  jury  not  to  give  ilsinages  for  them  ;  the 
dissent  of  Waite.  J.,  at  288,  did  not  affect  this 
point);  18»1>,  Flint  r.  (lark,  13  id.  381,  366 
(same  |ioint) ;  1847,  Williams  r.  Miner,  18  id. 
464,  472  (samri ;  1863,  Swilt  v.  Dickermnn,  31 
id.  285,  'i'JO  (same  ;  admissible  though  already 
recovered  for)  ;  1872,  State  v.  Riggs,  89  id. 
498,  501  (same  as  Williui.is  v.  Miner)  ;  1879, 
Wanl  r  Dick,  47  id.  30O,  304  (.same  ;  unprovwl 
plea  of  truth  not  admis-sihle  unless  maliciously 
pleaded);  Ikl. :  1854,  State  v.  Jcandell,  5 
Harringt.  475,  479  (otlier  defiimatory  utt^T- 
ances,  against  the  same  [lerson,  prior  to  the  one 
charged,  admitted,  but  no  others)  ;  On,:  ]8.'i7, 
Adkina  i-.  Williams,  23  Oa.  •22i  (prior  utter- 
ances, admitted)  ;  1897,  Craven  r.  Walker,  101 
id.  845,  29  S.  K.  152  (rejietition  after  suit 
bronght,  ailniiasible) ;  HI. :  1854.  .Sloan  r 
Petrie,  15  111.  425  (like  the  next  case)  ;  1866, 
Harrison  r.  Shook.  41  id.  141  ([ilea  of  justiliia- 
tion  not  tiled  in  gooil  faith  luny  evidence  iiinlic'  ; 
the  jury  to  decide  upon  good  faith)  ;  Rev.  ,St. 
1874,  e.  126,  §  3  ("An  unproved  allegation  of 
the  truth  of  the  matter  chaigeil  shall  not  t»' 
deemed  pioof  jf  malice,  unless  the  jury  on  th" 
whole  case  find  that  such  defence  was  made 
with  malicious  intent ") ;  1875,  Hawv  r  i: 
Hawver,  78  111.  412  (statute  appliiil,  coiistm 
ing  an  instruction) ;  /«./. :  1831,  .Scott  e.  Mort- 
singer.  2  Blackf.  454.  457  (other  wonls  adniittn!. 
whether  flctionnble  or  not,  atid  whether  aft-i 
suit  beiruii  or  not.  under  the  general  is«u<)  ; 
18.14,  M'yiemery  v.  Killer,  3  id.  4fl'.>  (kiv.m' ; 
the   sole    use   being   to  show    nialico) ;    1836, 
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Tbrogmorton  r.  Davja,  t  id    irA/_«j     u 

by«tatute,  admiiwble)-  ISM    iLlt'i^.T*'     "•"•"ill  ».  Schoolev     D/iui     „. 


•otion  brK„„,  admittT   but -I™  '»"  p  *  "'"•«     •''"«•  •  1818    jAm,^  „'"%,  f"""',  '■«'''J<«' )" 
to  t«  iuui?«J    oX"whV,t  the  ."r"*'"?  "•'''      (""I'roveJ   pl„  yr""  ";,  '^'*  '^"- .?  M««.  48 

we,  7  id.  202  U..,niliLuV„*'..^^l:'^'°r"     •J-^l-fe.    l.«.;id J  ,hef  U'lt'   ti*""'"^^" 

chann) ;  uttenin«_  .■.._         '■""''"    'O"    name 


1840,  Tngle  ».  Dfbov    il,    /m /lu    V    .     ' ' 

laanie;     j8,«,  Downey  e.  I)  Hon  fizid  4«9  i^n 
uttere.l7fter  .uit  K'n't,  l".  S.*'"*/'  *°!^' 


"■-I  I  i.Kie  witb  nialicioaa  intent   )  •   1909   7., 
r..»:ikif.    Reichnwnn,   116  la    388    9n  w  w 

Ay.     1822,   Ecclea  v.  Sliackelford,   1  Litt    SB 

K«n     unproved  plea  of  tn^timitb^  rigs'?- 

i.l    i««    lio  /  '■    ^'°^'  True  r.    P  umlev    36 
"tW  '.  ^8*7  Ta™"'"  "r  «"it  W^.t'«!i'' 


MWe)  81.78^:7  lir."  1"  'T"-'  «*"»- 

if  unproved  .hal   mt"Ji^^!f'i"''^^'^^^ 

HI.01.,  ca«"  whe,ie7i,  wa»  pl^^'.riJ?"' 
eiouo  intent):  1827    Hi»rf.  ,TJ*''  '"*''• 

>.«li.e);  1848.Goodrid°...8ro  e  lltegf 
Ulfrancea  «dn.u«il,le,    i,"  involvinir    .if.  *"'*■■ 


(ii(t^r./„      V.t  ""™on  «'■  Harmon,  61  id.  233 
(uuKov^^le.  of    truth.*  i.^bi')^-lSot 
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1898,  Randall  v.  Kewt  Am'd,  S7  id.  1S«,  145, 
M  N.  W.  Sfll  (annthar  charge  of  nma  Mrt,  ad- 
mittatl);  1894,  Thitaalt  v.  8««iona,  101  id. 
S79,  28«,  S9  N.  W.  824  (anbMi)uent  pablica- 
tiona  on  the  nme  subject,  after  auit  bcgnn, 
admittol) ;  1898,  BoUfonl  v.  Chaie,  108  id. 
482,  88  N.  W.  826  (former  utterancea,  admia- 
abla) ;  1899,  Jattnembuki  v.  Marxhauien,  120 
id.  877,  79  N.  W.  93S  (under  the  statute, 
■u  nniustaiDed  plea  may  still  be  considered  as 
avidenoe  of  malici',  though  nut  alone  sufficient) ; 
IfMii.:  188S,  lU-itan  e.  Goebel,  38  Hinn.  151, 
S3  N.  W.  291  ("  other  slanderous  words  of  simi- 
lar import,  and  so  connected  with  thrra  as  to 
amount  to  a  continuance  of  the  same  slander," 
at  leaat  if  before  suit  begun,  admissible) ;  1885, 
Gribble  v.  Press  Co.,  34  id.  842,  25  N.  W.  710 
("other  publications  .  .  .  containing  substan- 
tially the  same  impuution  as  that  sued  U|K)n, 
whether  made  before  or  after  the  latter,  or  after 
auit  brought,"  admissible  only  to  show  malice, 
and  thus  give  ground  for  exemplary  damages ; 
here  an  utterauceaix  years  before  was  admitted)  ; 
1886,  Larrabee  r.  Tri'bnne  Co.,  86  id.  141,  143, 
80  N.  W.  462  (approving  the  preceding  case ; 
the  utterances  need  not  be  repetitions,  if  they 
"  rafrr  to  the  same  matter  and  make  substantially 
the  same  impnUtion  ")  ;  1895,  Frederickson  v. 
Johnson,  60  id.  837,  82  N.  W.  888  (prior  utter- 
ancea  of  the  same  imi»rt,  admissible)  ;  1902, 
Jacobs  t>.  Cater,  87  id.  448,  92  N.  W.  397  (words 
not  actionable  per  $e  nor  imputing  the  same 
chsnre,  held  inadmissible)  j  Nebr. :  1903,  Bee 
Pub.  Co.  r.  Shields,  —  Neb-  — ,  94  N.  W. 
1029  (subsequent  similar  utterances,  admitted)  ; 
N.  H. :  1827.  Mason  v.  Mason,  4  N.  H.  114,  KmhU 
(repetition  admissible) ;  1839,  Chesley  v.  Chealey, 
10  id.  337  (repetition  admissible,  eveu  of  action- 
able utterances)  |  1855,  Symonds  v.  Carter,  S3 
id.  458  ( ( 1 )  the  other  words  may  have  been  spoken 
at  any  time,  "  provided  they  were  spoken  so  near 
the  time  of  the  actionable  words  or  were  other- 
wise so  connected  with  them  as  to  have  a 
legitimate  bearing  npon  the  disposition  of  the 
defendant's  mind  at  the  time  of  uttering  the 
slander  complained  of";  (2)  they  may  be  ac- 
tionable words,  though  tembU  the  judge  should 
instnict  the  jury  not  to  give  damages  for  them  ; 
but  (3),  temble,  they  must  be  concerned  with 
the  same  subject-matter);  K.  J. :  1836,  Bartow 
V.  Brands,  15  N.  J.  L.  248  (other  wonls  admis- 
aible  to  show  malice)  ;  1838,  Dayton,  J.,  in 
State  V.  Robinson,  16  iil.  514  (other  defamatory 
worda,  "if  referring  to  those  charged,"  admis- 
sible) ;  1843,  Schenek  v.  Sehenck,  20  id.  208 
(other  liliels  admitted,  so  fur  as  they  relate  to  the 
same  charge,  and  even  though  uttered  after  suit 
begun)  ;  1882,  Evening  Journal  Ass'nr.  McDer- 
mott,  44  id.  430  (previous  or  subsequent  libels 
admissible,  whether  barred  by  limiution  or  not ; 
the  jury  to  be  cautioned  against  giving  dam- 
ages for  them ;  but  a  privilegeil  rvpetition  is 
inadmissible);  1888,  Fahr  ».  Hayes,  50  id.  275, 
281,  13  All.  261  (approving  the  preceding  cnw); 
!f.  y. :  1810,  Thomas  ».  Croswell,  7  Johns.  284, 
270  (utt'jninces,  not  libellous,  against  the  plain- 
tiff since  action  begun,  admitted  ;  sembtt,  that 
libellims  utterances  would  not  be  admissible, 
because  the  damage*  might  be  improperly  in 


emaed);  1836,  HatK>n  >.  Back,  6  Cow.  499 
(like  the  next  case);  1827,  Root  *.  King,  7  id. 
818,  838  (an  nnprovcd  plea,  not  withdrawn  by 
an  affidavit  of  falsity,  admissible);  1839,  King 
r.  Root,  4  Wend.  140  (same  case  on  appeal ; 
doctrine  below  approved;  but  Mather,  Ben., 
disaentetl  at  160,  with  the  distinction  that  the 
defendant  must  have  so  pleaded  "  knowing  it  to 
be  false,  or  from  a  reckleaa  diareganl  of  conse- 
quences without  having  reasonable  cause  to  snp- 
poss  he  could  substantiate  it");  1882,  Inman  v. 
Foeter,  8  id.  608  (solving  the  apparent  doubt 
in  Thomas  t.  Croswell,  and  holding  that  prior 
actionable  utterances,  but  only  those  barred  by 
limitation,  could  be  used) ;  1888,  Kennedy  v. 
Oiflbrd,  19  id.  397,  800(conAning  the  utterances 
to  the  subject  of  the  original  charge,  and  admit- 
ting a  repetition  after  suit  begun);  1844,  Root  v. 
Lowndes,  6  Hill  518  (the  use  of  other  utterances 
limited  to  the  extent  indicated  bv  Thomas  v. 
Croswell  and  Inman  v.  Foster,  with  regret  that 
even  that  much  bad  been  conceded ;  see  quo- 
tation a»U,  {  406 ;  the  whole  use  limited  to 
broving  malice  in  excess  of  privilege );  1846, 
Reenholta  v.  Becker,  8  Den.  346  (other  ut- 
terances, not  slanderous,  before  and  after 
action  brought,  not  admitted  to  show  malice); 
C.  C.  P.  1848, 1 165  ("whether  ho  prove  the 
justification  or  not,  he  may  give  in  evidence  the 
mitigating  circumstances  ') ;  C.  0.  P.  1877, 
{  535  (substantially  similar) ;  1849,  Campbell 
t>.  Butts,  8  N.  Y.  173,  temblt  (action  bronght 
for  wonls  already  used  in  a  former  action  to 
show  malice,  but  not  then  declared  on  ;  the 
practice  in  the  former  case  impliedly  approved) ; 
1850,  Fero  r,  Boscoe,  4  id.  165  (not  treating  it 
OS  a  question  of  malice,  but  of  damages,  and  ad- 
mitting an  unproved  plea  of  truth,  even  if  bonn 
fide  made) ;  1850,  Howard  v.  Sexton,  ib.  157, 
161  (slander  for  charge  of  penury ;  (1)  charge 
at  another  lime,  of  robbery,  excluded  ;  the  other 
utterance  must  be  of  the  same  charge,  since  the 
malice  to  be  proved  is  "not  mere  general  ill- 
will,  but  malice  in  the  special  case  set  forth  in 
the  pleadings "  ;  (3)  such  repetition  allowed 
only  to  show  malice  in  excess  of  privilege,  fol- 
lowing Root  V.  Lowndes,  or  to  explain  an  am- 
biguous utterance)  ;  1854,  Bush  v.  Prosser,  11 
id.  347,  356,  366  (statute  noticed  as  changing 
the  law  for  pleas  of  truth)  ;  1883,  Fry  v.  Ben- 
nett, 28  id.  324,  327  (affirming  the  first  (loint.of 
the  preceding  case,  but  apparently  violating  it 
in  admitting  different  libels  ;  temblt,  eonlra  to 
the  preceding  case  on  the  second  point) ;  1870, 
Thorn  v.  Knapp,  43  id.  474  (repetition  alter 
trial  begun,  adniisistble  ;  failure  to  prove  plea  of 
truth,  admissible) ;  1870,  Titus  v.  Sumner,  44 
id.  366  (prior  utterances  of  the  same  slander 
admissible,  if  barred  by  the  statute ;  follow  iug 
Inman  v.  Fowler  ;  temble,  contra  to  Howard  r. 
Sexton  on  the  second  jwint) ;  1872,  Bossell  r. 
Elmore,  48  id.  563,  566  (repetition  of  the  sjiue 
churge  to  time  of  trial,  held  admissible,  without 
mentioning  the  limitations  of  the  prceediiiR  luiil 
the  following  case)  ;  1875,  Frazier  ».  McC'oskry, 
60  id.  337  (repetition  of  the  slander  after  actinu 
begun,  excluded,  because  where  the  wonls  may  \» 
the  subject  of  another  action,  damages  niifjlit 
thus  be  given  twice  for  them) ;  1877,  Uistin  v. 
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gruou$  to  ny  that  a  hiiiiSri!!I"*-"i'!^.""  '"™''- 


(repetition  «,  loug  ,1"^  ^  b,  h.^  "■  ^,  "» 
V.OU.  to  the  worif  liid!^the  ™l,  n^.'  f"''  .«"^- 
word,    not  aitioMble     iid      ,i     "  '°.  "'•»'•* 

or  action  beguD"  «dn.  Jble  T.t^  <""*"""*•      Setline    to  "  v"e  d    .'„      "'''  '"i^'''"  ™1«  'he, 

be  given  fS^  then,)     OA^' .    It "n «^  ■""      »846,  Moran  r    Li»in«»  """o'';^*^  "^'"^  " ' 
n„.r.ii     «»_•  ■...'-•  y""-  1882.  Cartpr  «       /••.„»•*      ,,.  '^"""g'ton.  2  Rich    578    nai 

I    anterior  publication.  routl«w«ih„..  f  , 
..  ««"•»  publication.  ,Ver.n?t  h«„^L'?'yt?> 

J.«t  notX'.STo'^'l'.t^P'^'^^rWM.'t 
Kichmoiid.  8  Humi,).   jri/' '     .*'•  '*"<'here. 

begun,  .lrtt^''^'VpLilhn'r '"'•^  *-" 

the  original  chaise)  •  IS7,   S« '5*  ""'•£'°K  "' 
fl  HeiS.  3«9  ssr'fnri^,  '  ^"''^•■"  '■  Baxter, 

ones,  unlesaaaexpliMtorerf  fhw  "''**'l''™t 
or  contaiuiDB  an  .Tn~L.  ^  •  •*  '""''"  '^'"g' 
intent  at  lh'?„3"?i'''?"",'2"  "'  ">«li"oS. 
Far„ll,  IM  Te:rS4  "ss'k  "v^^'lfrT'L^- 
ffi^l^ln^S^f'^ 
or  of  malice  in  the t;™ronl*''t/r*;8s"«' 

[9.™  the  .ubi^T„"''„r..?*!'J?!"';;>"''.t.''^y      here  n„de  juJt .«?:«. .^Y     •^""-"■'«  = 

».  Fuller  Bl  1.1    nil   /     ^     ""U/ >  "oS,  Kiiapp 

Swindell  r.  H»n^r.  61  W.  Vi^'  ssV  /," s "  p'^,': 
(.miliar  utterance^  befoi,  and  a  ,'er  ,he  uttV/ 

down    .^893  Born  .^  R„„„<„,  g^  y   j._,     ^  ^<^ 


».  Allen,  a  Der    120   ialT  /■      ***•  '*"«'^''' 

«bi..  .;.„  .fte^ctio■n'^fg.,  r':'£'Xr*?"'it: 
Jut.w"tS-fe^'^^^ 

the  word*  chanted)  IM?  i£,i  Jl''f  *•"•«  "f 
(repetition  KiW.^^l^'ga^'tf''"-.'"! 
ham  ».  Boucher  ih  ii»T^li  ,•  '''•wing- 
•tatute,  Strf    h,ft  ♦1.'''°^  '""«'  •>>  the 

Patterwn,  14  Oh.  Hi  ttuiJi.  ,-,•  .'"''er  p. 
•ible  only  where  th.iitl^t  ("""".''bela  admia- 
Stearn.  i  C^x?  17  id  Im",,"""^'!''").-  '»«. 

•nibixuitie,,  repaVlStod  „fL  T.!i  "^  *"•  «» 
begun,  or  biforth"^; J'*''*/ ''»*'»..•''?•;  «uit 
not,  held  adiniMiM,  anbi^.oi'  *'."'"•»''•  or 
jury):  1855   vTii^l       ■'™*  1° •  ""*">"  to  the 

293!'295  ("m?    w7'rinin^"'Pi'"'  »  «•>•  S'" 


»nt  cannot  t«nrj"7?'*'  **<»"«  ""  ^^f'A- 
form  the  aubi-Trf    f"^  "*•'  ?'"''»•  "•*  "-^y 

diffei^nt  worS  ih.r«w"  .t"'  ,*?"  f""""  "'l 
«iWe.  whetheractionThT  ^^  f''"""""'  '^'n"- 
fore  or  Xr  .nftT      *  ?!"<>*  ««tionable,  1«. 

or  no"  but  th  ,•„%«"";  "To";:?  .'•y;''^  ""•""« 
to  Biv;  dama^'Z  't  enO  mt'T^  ""' 
"-rds  .iXn  .inct  .;?(     (»i""t«'ng  the  mme 

M-T8;  iSVr^aS^T-oSS^th". 
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[Chaf.  XV 


SHB-ntLE  II  (amtinutd):  EVIDENCE  TO  PROVE  A  HUMAN  QCALTTY 

OR  CONDITION. 

ToMO  X:  EVIDENCE  TO  FBOVE  IDENTITY. 


1414.  Sam*:  Crimimlityof  Aetlmimtoritl. 

I  4ie.  CircunuUnui!*  idantirving  ■  Chattel, 
Documvot,  or  other  External  Olject. 

I  416.  Utteiancea  uaml  to  Ideutify  a  Time  or 
Place. 


CHAFmt   XV. 

I  410.  Other  Priociplea  diecriminated. 

1 411.  General   Principle   of  Identity-Eri- 
dence. 

I  421,  Teat  of  AdmiMibility. 

I  413.  CircuuuUncea  identifying  a  Peraon. 

§  410.  Othw  PHndplM  dlMxliiilnatfd.  In  evidencing  that  proposition 
commonly  spoken  of  as  Identity,  there  is  apt  to  be  a  confusion  in  thought 
with  two  other  processes  which  are  really  not  germane. 

(1)  It  is  perhaps  natural  to  apply  the  notion  of  Identity  or  Identification 
to  the  general  process  of  proving  an  accused  person  guilty.  He  is  said  to  be 
"  identified  "  as  the  murderer  or  the  thief ;  t.  e.  the  whole  process  of  proof  and 
the  whole  mass  of  evidence  is  thought  of  as  involving  the  "  identity  "  of  the 
accused  and  the  guilty  person.  From  this  point  of  view,  all  distinctions 
between  the  various  sorts  of  evidence  heretofore  analyzed  are  merged  nnd 
become  useless.  That  the  accused  planned  the  act,  hod  a  motive  for  the 
act,  bore  traces  of  the  act,  and  so  forth,  are  all  merely  "  identifying  "  facts ; 
because  the  real  guilty  person  also  must  liave  planned,  had  a  motive,  bore 
traces,  and  the  like.  Such  an  indiscriminate  confusion  and  merger  of  all 
sorts  of  probative  elements  wo«ld  render  close  analysis  impossible,  and 
naturally  excites  suspicion  of  the  propriety  of  the  term  "  identification  "  as 
thus  applied.  In  truth,  there  is  no  propriety  in  it.  The  very  looseness  of  the 
term  shows  that,  since  the  various  sorts  of  evidence  thus  covered  by  it  may 
be  further  analyzed  aad  separated,  there  would  remain  no  specific  need  for 
the  term  "  identity "  aad  no  specific  class  of  evidence  to  which  it  was  dis- 
tinctively apprt^riate.  If  this  were  the  true  meaning  of  the  term,  it  might 
be  discarded  altogether  as  superfluous.  The  term  does  have  a  dibiinctive 
application ;  but  this  loose  and  indefinite  usage  just  referred  to  may  be  once 
for  all  discarded  as  useless  and  misleading. 

(2)  In  arguing  from  subsequent  traces  of  an  act  to  the  doing  of  an  act,  the 
argument  of  Identity  sometimes  is  necessarily  involved  and  needs  to  be  dis- 
tinguished. Suppose,  for  example,  to  {wove  a  murder,  evidence  is  offered  that 
a  gun  found  three  days  later  in  the  defendant's  possession  is  exactly  fitted  by 
a  bullet  found  in  the  body  of  the  deceased.  Here  there  are  two  inferencts 
involved :  (a)  "  Because  the  defendant  possessed  the  gun  when  found  later, 
therefore  he  probably  possessed  it  at  the  time  " ;  this  inference  is  always  opeii 
to  doubt,  since  the  defendant  may  have  borrowed  the  gun  since  the  killing, 
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the  killing,  fitted  the  bSet  o-LT^hTtX  t-f  "t"'/',  ^''^  "'"«  ^' 
must  be  the  one  that  shot  the  declL  ••    T^^' ">««^°«'  ^^e  defendant's  gun 
becus.  the  bullet  may  fi   other  gun"  i  i  'Z  5»-  ""T^  '"  ^P""  *°  ^^^''^ 
necessa^aiarkof  the  identity  of  the  cun   hat  1  "I*;'  S"  ^""'^^  "  °°^  « 
ence  i,  an  inference  from  aublue nt  t«l »   t.    f  ''•    ^""^  '^'  «"'  »"'«- 
use  of  the  gun ;  „o  question  S:^  tj"  LolS  T'th?  °'  ^r^  "' 
that  involves  the  element  of  the  identity    ThI  j      I      *»>« '^cond  inference 
herein  termed  Traces  as  DointiC  h-  i, .         .     "  ^^^  ""'='>  "'  ^he  evidence 
dentally  involve  a'^rtrnde^U?  "  The'^^^f '  ?«  'V^'  ""y '-" 
explained  {ante,  i  151)-  and  tLnS'  ♦         l'"*""'*'""  has  been  already 
be  dealt  with.     ^      ^'         '*•'  f^<^^d^U,  on  that  subject  are  not  here  to 

of  ^'^t'i\::^;"ofTZonV2:r":cr^      -^  ^«  ^^-^ht 

other  person  or  thing^  The  llS"  tl'^?"''*^.  °' «>'°ene«8  ^ith  an- 
things  are  thought  of  as  eSstlnranl  th  r?'""  "  *•"**  *''°  P*""""  or 
common  features' to  be  tJe  TrnTf;  the  oE  XZl^'Y:  "^^""^^  ^' 
has  two  necessary  elements  •  (U  itiUrl  •  ^  ™^''  °'  »n^«rence  thns 
(««fe.§130);  and  (2)7t  oLl     tcom^^^^^  "cl'eme 

in  the  two  supposed  LpamteTb  ecfs TS  irT  ^«'''«'^-°«J  'o  exist 
bility  of  their  being  the  saine  Tinn  ?i^  *'  "^'^^  '^'"«"*'«  '"  ^be  possi- 
'-riness  of  the  alZZutw^J^"'^  T  '*!  '"""^  *^«P^"''«  °»  ^he  Zees- 
certain  circumstance  fe^r«  ni  ""''  "  '"^'''  ''*-''^''-    Where  a 

withalar^enumbe^roleeCthrpt^^  '-"'I  --atcd 

supposed  objects  is  little  i ndicat  on  of  Zr  ,-^  ?.  f  "•"*  "^  ""''  '»  **o 
principle  of  Relevancy  (nnttzu  IT  II  *"^.'  ^''""''*'  "•»  ^^e  general  " 
numero„s.^.theobjU:tt;?^tL  u  JmrkT"'''  hypotheses  are  so 
two  of  them  possessing  it  may  Te  rbe  SSr.  T .""?''""'  '"'^  '''*'"^°'« 
sensing  the  mark  are  only  „„e  o^a  ew  a^H  t^"  u"'  r*"'™  ''''  °^J«^»«  P«»- 
instances,  the  chances  of' l^tJo  kr^^^Si  Jl^'^ '^f»»»d  in  two  supp^^^ 
small.  Hence,  in  the  proce«  of  irnrfi  !  /'^  "'^  ""  ^"^  comparatively 
common  B«.rk  the  force  Xheintr."  °/  '*"  '"^P^^  '•^'J^'^t^-  by  a 

as^rn^tt:;:sr;J:-~^  s,ke„  of 
2t;=t :  wS  :::ss  f  r  ^"  t-"  ^ -" 

with  a  single  object.  Uarelv  can  "n/  ""  ""^  '  °^  ^"^^  ''''^°*='"'"« 
peculiar  to  a  single  ob^ecT  It  is  W  „u'"'"''^"'='  "^""^  ^  «"  "'b^rently 
that  we  obtain  a  comSte  fent  J  'f;'''!"'",':'^  ""^«tance  to  circumstance 
rose.1  to  be  asaociated^Tt  m,  "Thai  a"  f  "k''  '  "'^"'^  """°*  ^«  ^P" 
^tructinganinferenceof  Lurt<^tt.,hu  '  •"^''-  J""'  ^"^''^  "^  -"' 
-  number  of  circumstance  each  72^;?"'''  "'"""^ '"  '''''^'"8  ^^g^ther 
-any  objects,  but  all  TS^'L^.^^JI^^-?!^'''  '*  «  ^^"^  «^ 

601  ^^^<^"vabiy  coexist  m  a  single 
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object  only.  Each  additional  circumstance  reduces  the  chances  of  then  being 
mora  than  one  object  so  associated.  The  process  thus  corresponds  accurately 
to  the  general  principle  o(  Relevancy  (described  arUe,  |3  31-33),  It  may 
be  illustrated  by  the  ordinary  case  o(  identification  by  name.  Suppose  there 
existed  a  parent  named  John  Smith,  whose  heirs  are  sought ;  and  there  is 
also  a  claimant  whose  parent's  name  was  John  Smith.  The  name  John 
Smith  is  associated  with  so  many  persons  that  the  chances  of  two  »upp«)sed 
pcreons  of  that  name  being  different  are  too  numerous  to  allow  us  to  consider 
the  common  maric  as  having  appreciable  probative  valua  But  these  chances 
may  be  diminished  by  adding  other  common  ciroumstances  going  to  form  the 
common  mark.  Add,  for  instance,  another  name-circumstance,  —  as  that  the 
name  of  each  supposed  person  was  John  Barebones  Bonaparte  Smith ;  here 
the  chances  of  thens  being  two  persons  of  that  name,  in  any  district  however 
large,  are  instantly  reduced  to  a  minimum.  Or,  add  a  circumstance  of  local- 
ity, —  for  example,  that  each  of  the  supposed  pereons  lived  in  a  particular 
village,  or  in  a  particular  block  of  a  corUin  street,  or  in  a  particular  house ; 
here,  again,  the  chances  are  reduced  in  varying  degrees  in  each  instance. 
Or,  add  a  circumstance  of  family,—  for  example,  that  each  of  the  persons  had 
seven  sons  and  five  daughters,  or  that  each  had  a  wife  named  Mary  Elizabeth 
and  three  daughters  named  Flore,  Delia,  and  Stella;  here  the  chances  are 
again  reduced,  in  varying  degrees,  in  proportion  to  the  probable  number  of 
persons  who  would  posseas  tha  composite  mark.  In  every  instance,  the 
process  depends  upon  the  same  principle,  —  the  extent  to  which  the  common 
mark  is  capable  of  being  associated,  in  human  experience,  with  more  than 

one  object 

§  412.  Test  of  AdmlaalbtUty.  Tlie  only  matter  that  is  here  of  concern 
is  the  admitsihUity  of  circumstantial  evidence  of  identification ;  and  it  will 
easily  be  seeu  that  very  few  questions  can  arise  from  this  point  of  view. 
The  usual  matter  of  dispute,  when  such  evidence  is  offered,  is  whether  it  is 
aufticient  to  found  a  pretumption,  or,  as  a  mass  of  evidence,  to  support  a  ver- 
dict ;  and  in  this  aspect  it  raises  an  en'.irO.y  different  question  (post,  §§  24lt0, 
2494).  So  far  as  there  can  be  any  geueniJ  \  rinciple  of  admissibility,  it  is  per- 
haps to  he  stated  as  follows:  A  mark  'i^mmon  to  two  supposed  objects  is 
receivable  to  show  them  to  be  identical  whenever  the  mark  does  not  in  hu- 
man experience  occur  witl>  so  many  objects  that  the  chances  of  the  two  sup- 
posed objects  are  too  small  to  be  appreciable.  But  it  must  be  understood 
that  this  test  applies  to  the  total  combination  of  circumstances  offend  ns  a 
mark,  and  not  to  any  one  circumstance  going  with  others  to  make  it  up.  The 
offer  must  be  understood  as  embracing  all  the  elemente  combined.  On  the 
whole,  and  in  practice,  it  is  seldom  practicable  and  seldom  attempted  to  pass 
upon  the  admissibility  of  identifying  circumstances ;  it  is  better  to  wait  until 
all  tlie  circumstances"  have  been  otlercd,  and  then  to  pass  upon  them  from 
the  point  of  view  of  a  presumpiion  or  the  sufficiency  of  evidence  (po$t,  §  2494). 
If  the  circumstance  has  no  real  probative  value,  no  harm  will  be  done ;  wlnie 
if  it  has  such  value  in  combination  with  other  facts,  good  evidence  may  be 
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Ton.  point  of  JLJ    U  Cr„oL'!J'l^  ?"*  ^'""^  '^'  ^^""'»  '"'  «  "■«"« 

.howth.tthere\r.n„,„e«„ri^\!^^^^  *''«°%  m.y 

offered,  m  ..  to  .how  th.t7h^  Tk         T  .^ ^  possessing  the  evidential  n»rk 

necessarily  associated  »i»h  ''"^7.  •'•.*.'"  '  ««"ain  circumsUnce  would  be 

ticularTbJctorrS^i.  "1'''U^"•""'^ 

analogy  wSh  thV^utent  It.  ""'*  '/•'^""''^ "« '^'  °»'J««» «»  i"ue  »- in 

««>  for  the  foregoing  reasons^mJam'^STraJ^  i^'.u^"  '"*'"''"'»''''»7 
brated  trials  are  to  be  found  irnum«™hLi   ?  !l  ^*"  ""^"^  °'  ««J«- 

it  is  not  necessary  hen,  eUher  ^ZJ^t  """f"''«"  "' '"«'»'  "^idence;*  but 
or  to  collate  the  LorfeTLeta^r^^-CK  ?  ^  S"  ^""°"'  ^^P*"  °'  "«='• 
usually  suflicient  test  of  r:ra;:ri  "e^  oTj  ^  ^Z'^ZTZ'"''  "  ' 
which  an  express  ruling  hn.  h^^     11  j  7    .  ^    ^"^  precedenU  in 


887  (wh.r«  tb.  other  n„„,  'Meg^  to  I  ir«  b^n 

WooH,  bnt  WM  round  not  to  bei  " 

Fop  insUncM  of  identifvinif  by  Timcei  cit 
c»m.Unt>.lly,  «««»fc.  ||  148-177;. n"brik  I 
or  c»|*city,  aiUt,  U  83,  "jO  ' 

i-t.  II,  ch.  V.  (reprinted  in  the  "  Uw  I  ih».~  •• 
John«.n,  PhUa.,  \845).  «-»  Library. 

«  1903,  Pntton  r.  Statr. 0«   il  S  » 

18«<1,  Sute  r.  Shinborn.  4«  N.  H.  608     Com 

r«re  the  CMC*  cited  ante.  J  222 

(knoJitSi  W«W,  Trial,    Be„,i,-    R,p.     gg 

ide    iTth-*  "IwMoe-ia  l«dy,  admitted  to 

.dent  fy  the  ,ccu«!d,  a  medical  pfofcw,r). 

(corr.iK"c"^„rfo:t,f„^r.:  at'mt^^M* 


M  Hac  630  (po«e«i«n  of  a  we.^„  ,xc  ,drd' 
hecauae  the  weanoo  «raa  not  .howi  to  have  bml 

445  (that  to,da  with  which  a  Imok  wa.  brokra 

iti  "Z^n^"'"''  '""?  ♦'••  defendant*.  jZ^? 
IMS,  200  mlea  aw.y,  .dniitted) ;  1879,  Dm?. 
C«e  32  oratt  912,  923  (i„ order  with  a  «S* 
lal Tun'T"'"*,""'  "P""  "'..xamination*^?,' 

•  Caae.  cited  poti,  |  2529. 

if  .  ^^^'./fS^tatraeiit  of  deceaaed  n.enn*S 
of  .  f.n..Iy,  h.mg  no  per«.n.l  knowW^ 
1  •"  •"<""•'«"?»«•"  by  one  of  the  anceauS* 
admitted  aa  an  ItlentifyU  tradition,  "..to^ 
adberuig   to  that  Alexan.Yer,   but  not  m  ai^ 

£•»'""<>.  '20  Ma/wl!  3«  (Hl'ti^i*o'„^'.^Tt„;: 
to  an  appeal  bond  ;  name,  resideBce.  etcTof  tli^ 
real  aigner  aUmitt«l  to  in.li.ate  the  fictjtiouj 

that  Y  w.Vin  -°?  ''"P""  ^  ^  »*"'  Y  ind 
XtheTer    187«'a'''*"'"  P'"™;  "••"-t  to  rfiow 


d:  who-;  Girth.yt;,;^"ti  tini  hv'tl''  '*"°" 

^wa.  the  «™.  p.r.on^^^tLl'-toX^^Sra: 


»*aocorr  hkmjtion  tbt  cmait 
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whether  some  combination  of  these  circumstances  is  sufficient  to  support  a 
verdict  or  raise  a  presumption  {post,  §  2529).  Additional  illustrations  may 
be  found  in  rulings  dealing  primarily  with  other  principles,  —  for  example, 
with  a  person's  subsequent  belief  or  conduct  as  evidence  of  his  past  career 
(ante,  §  270),  with  statements  about  facts  of  family  history,  as  an  exception 
to  the  hearsay  rule  (post,  §§  1487,  1488,  1501,  1791),  and  with  specimens 
of  spelling  as  indicating  a  person's  authorship  of  a  writing  (post,  §  2024). 
Distinguish  the  questions  whether  the  opinion  rule  applies  to  testimony 
of  identity  (post,  §  1977),  whether  a  voice  may  be  evidenced  by  instances 
of  its  utterance  (ante,  §  222),  or  identified  by  one  who  has  heard  it  (post, 
§  660),  and  whether  a  person's  identity  is  sufficiently  evidenced  by  the 
witness'  "  belief  "  or  "  impression  "  (post,  §  728). 

§  414.  Same :  CrlmlnaUty  of  Act,  ImmaterUL  It  has  already  been  seen 
(ante,  §  218)  that,  where  a  circumstance  is  relevant  for  some  purpose,  the  in- 
cidental revelation,  in  offering  it,  of  other  criminal  conduct  by  a  defendant  is 
immaterial,  and  does  not  stand  in  the  way  of  receiving  the  evidence.  The 
principle  finds  application  here  as  elsewhere.^ 


dates  of  birth  of  the  five  other  children  of  the 
same  parents  were  admitted  ;  here  the  similarity 
of  circumstances  showed  that  the  person  referred 
to  was  a  member  of  Jie  family  in  question) ; 
1894,  Bryant's  Estate,  176  id.  309  35  Atl.  571 
(five  different  sets  of  claimants  crted  the  in- 
testate to  have  been  a  membe;  :  ilieir  family, 
and  the  identity  was  ascertaineil  by  a  careful 
coUatiuii  of  the  fai'ts  true  of  the  intestate  and 
the  variiiiis  ancestors  alleged). 

*  1833,  R.  V.  Fursey,  6  C.  4  P.  83,  3  St.  Tr. 
N.  8.  543,  551  (the  kind  of  wound  given  to  a 
third  jierson  bvtheai-eusetl,  admitted  to  identify 
the  weapon)  ;  ISSU,  R.  ».  Rooney,  7  C.  &  P.  517 
(rolitiery  of  W.,  wlio  was  ridinz  with  U. ;  evi- 
dence of  the  finding  of  U.'s  watch  on  the  clefend- 
ant  admitted  as  identifying  him  as  one  of  those 
taking  |iiirt  ;  "  it  makes  no  dilferenoe  that  .Mr. 
U.'s  watch  is  the  subject  of  the  next  indict- 
ment"); 18dS,  Varborough  f.  State,  41  Ala.  40.5, 
407,  (ilisputed  identity  ;  the  theft  of  other  prop- 
erty, admitted  to  identify) ;  1857,  People  v. 
Bittler,  8  I'al.  435,  439  (a  question  as  to  the  de- 
fendant's bUHiness,  answered  by  a  statement  that 
he  was  a  gambler,  held  proper,  since  it  might  lie 
relevant  to  identify  the  defendant  or  to  test  the 
witness'  kiiowleiige  of  him) ;  1897,  People  v. 
Ebanks,  117  id.  652,  49  Pac.  1049  (murder 
on  Sept.  10 ;  doings  of  the  defendant  a  few  days 
before,  with  a  pistol  and  a  sack  admitted  to 
identify  him) ;  1902,  People  v.  Taylor,  136  id. 
19, 69  Pac.  292  (a  larceny,  admitted  to  iilentify) ; 
1874,  State  r.  Folwell,  14  Kan.  105, 109  (larceny 
of  a  horse  ;  to  identify  the  defendants,  one  who 
Baw  the  wagon-tracks  was  allowed  to  say  that  he 
knew  them  because  the  wagon  was  his);  1867, 
State  V  Bartlett,  65  Me.  200,  214  (to  show  a 
witness'  acnnaintance  with  the  defendant  and 
ability  to  identify  him,  the  witness  was  allowed 
to  say  that  he  w  j  an  officer  in  a  State  prison  ; 
whether  he  mi';ht  properly  have  said  that  he 


saw  the  defendant  there  was  not  decided) ;  1876, 
Com.  V.  Sturtivant,  117  Mass.  123  (three  persons 
found  murdered  in  or  about  the  same  house  j  the 
fact  was  admitteil  that  all  were  killed  with  the 
same  weapon,  at  the  same  time) ;  1875,  Foster  v. 
State,  63  N.  Y.  619  (burglary  ;  the  taking  of  an- 
other article  at  the  same  time,  admitted  to  identify 
the  source  of  goods  found  in  the  defendant's  pos- 
session) i  1880,  Holier.  People,  83  id.  419,  423, 
427  (robbery  of  the  key  of  a  bank  from  the 
cashier ;  at  the  time  of  the  robtery  of  the  key, 
all  of  the  gang  of  robbers  were  masked ;  but 
upon  a  showing  that  the  same  gang  subse- 
quently robbed  the  bank,  the  fact  was  admitted 
of  tlie  defendant's  participation  in  the  latter  rob- 
bery, to  identify  him) ;  1881,  State  t>.  Wiutzin- 
gerode,  9  Or.  153,  157  (the  identification  of  a 
gun  useil  in  the  murder,  and  found  in  the  defend- 
ant's possession,  as  one  .stolen  from  the  deceased, 
admitted) ;  1900,  State  b.  O'Donnell,  36  id.  222, 
61  Pac.  892  (larceny  ;  possession  of  other  stolen 

Kroperty,  not  admitted  on  the  facts) ;  1874, 
rown  B.  Corn.,  76  Pa.  319,  321,  337  (murder  of 
Annetta  K.,  at  her  honse  ;  the  fact  was  offered 
of  the  murder  of  her  husband,  Daniel  K.,  at 
the  same  time,  near  the  house,  with  th'  same 
weapon,  and  of  the  possession  of  money  in  the 
house  by  the  husband  and  of  other  circum.stanii's 
showing  that  the  two  murders  were  eommitteil 
by  the  same  person  ;  admitted,  because  "  when 
two  persons  are  murdered  at  the  same  time  and 
place,  and  under  circumstances  evidencing  that 
both  acts  were  committed  by  the  same  person  or 
persons,  and  were  part  of  one  and  the  same  trans- 
action or  res  tfesfee,  and  tend  to  throw  light  on 
the  motive  and  manner  of  the  murder  for  which 
the  prisoner  is  indicted,"  the  second  murder  is 
admissible);  1881.  Moyer  v.  Cora.,  98  id.  338,  349 
(similar  facts).  Si*  altditional  related  instances 
cited  anle,  g  218  (inseparable  acta). 
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§  415.  Cironm.tuioM  Identlfrins  a  Chattel.  Doenment,  or  other  External 
Object  The  pnnciple  applies  as  well  to  objects  of  external  nature  (a  place 
book,  document,  or  house)  as  to  human  beings.  There  is  no  r.,om  for  the 
operation  of  the  human  will  as  affecting  the  validity  of  the  inference,  and 
hence  there  happens  here  to  be  no  occasion  for  the  discrimination,  otherwise 
useful,  between  the  second  and  third  sub-titles  of  the  present  Title,  i  e  evi- 
dence to  prove  a  Human  Quality  or  Condition,  and  evidence  to  prove  a  fact 
of  External  Nature.  The  recorded  rulings  deal  with  chattels  of  various  sorts,' 
and  with  documents,  written  or  printed.* 

§  416.  utterance,  need  to  Identify  Time  or  Place.  It  often  happens  that 
a  place  or  a  tune  is  marked  significantly  by  an  utterance  there  or  then 
occurrmg.  so  that  the  identification  of  it  may  alone  be  made,  or  best  be  made 
by  permitting  ihe  various  witnesses  to  mention  the  utterance  as  an  identify- 
ing mark.  The  utterance,  not  being  used  as  an  assertion  to  prove  any  fact 
asserted  therein,  is  not  obnoxious  to  the  Hearsay  rule  (as  explained  post, 
8  17ai),  and  may  therefore  be  proved  like  any  other  identifying  mark : 

Pllifr  ff  •  ':  !"  ^"'■'Z  \  ?"'■''•  "  ^"-  ^  (*••«  "''«»»"»  i-^  '!"'<>'««  tad  called 
th-U^^f  iTp  '?J'"^^!"'f*  '^  unexplaiued  to  show  that  .he  saw  Mrs.  E.  sitting  in 
the  lap  of  Mr.  R.  .„  Mrs.  E.'s  bedroom;  Mr.  R.  testified  that  while  Mrs.  E.  was  ill  in  bed 
Z^Z  Mrr^  /■  °°  °''\~'=''«''>".  «t  »'^«-  R'«  request,  took  Mrs.  E.  in  his  lap  to 
enable  Mrs.  R.  to  make  the  bed,  and  when  Mr.  R.  returned  after  a  moment's  absence  he 

^,„'  ,j*r''  ?"<='""'»"  ''•  State,  109  Ala.  7, 19  So. 
410  (defi-ndant  was  charged  with  larceny  from 
S.  of  a  mijced  lot  of  furnishing  goods,  ranging 
from  shoe-tacks  to  shirts ;  S.  had  bought  from 
O.,  wlio  carried  a  large  stock  ;  cnmimrison  bv  the 
Jiirj-  of  the  goods  found  in  defendant's  house  and 
the  original  stock  was  held  iniprotwr ;  no  reason 
given  ;  an  absurd  ruling) ;  1896,  Crane  v.  State, 
lU  Ala.45,  20  So.  590  (similar  to  the  preceding); 
1872,  Com.  r.  Brooks,  109  Mass.  354  (the  finding 
of  a  watch-nng  at  a  certain  place,  admitted  as 
evidence  that  a  watch-robbery  had  taken  place 
there) ;  1883,  Com.  v.  Collier,  134  id.  203,  205 
(to  Identify  a  barrel  of  beer  as  coming  from  8., 
the  label  of  8.  on  the  barrel  was  admittcil  j  com- 
jwre  §  150,  onte);  1888,  Com.  v.  Keiidiick,  147 
Id.  444,  18  N.  E.  230  (identity  of  sampled  beer 
with  that  possessed  by  the  defendant ;  evidence 
fairly  establishing"  it  in  the  trial  Court's 
oiunion,  held  sufficient);    1875,   DeArmond  r. 

,J«»"'i"^','2  ^'''^''-  232  (gentleness  of  a  heifer) ; 
1882,  Keith  v.  Tilford,  12  Nebr.  276  (11  N  W 
315  (herd  of  cattle). 

For  other  cases  illustrating  the  principle  for 
*rtte»  iinnda,  compare  the  citations  ante,  §§  148- 
152(  218. 

«  1684,  Udy  Ivy's  Trial,  10  How.  St.  Tr. 
6,1,5  61  (,  640  (defendant's  title-deed  shown  to 
be  forged  Iwcause  it  read,  in  the  recital  of  date, 
the  13th  day  of  November,  in  the  2d  and  3d 
wars  of  the  reigns  of  our  sovereign  Ion!  and  lady 
1  hilip  and  Mary  by  the  grace  of  Ood  king  and 
queen  of  fcngland,  Spain,  France,  both  Sicilies, 
.lernsalem,  and  Ireland,  etc.,"  although  the  style 
ot  ilmls  until  the  next  summer,  when  Philip 
acceded  to  the  kingdom  of  Si»iin,  was  ■•  king  and 
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queen   of  England,  France,  Naples,  Jerusalem 
and  Ireland,  princes  of  Spain  and  Sicily"  ;  this 
the  Court  calls  "  a  natural,  legal  evidence,  and 
a  proper  evidence  in  things  of  this  nature  to  de- 
tect a  forgery")  ;  1835,  Johnson  v.  Morgan,  7 
A.  &  E.  233  (libel  by  a  song  ;  to  prove  the  con- 
teiita  of  the  particular  song  charged,  the  paper 
being  lost,  it  was  held  sulficieiit  evidence  that 
1,000  copies  of  a  song  had  k'en  printeil  bv  M.. 
800  of  them  put  for  sale  with  H.,  that  the  song 
charged    had    been    bought    of    H.,   and   that 
It  corres|K>nded  with  one  produced  which  be 
longed    to    the   1,000   copies ;    Colcriilge,   J.  : 
"There  is  no  rule,  respecting  the  proof  of  identity, 
peculiar  to  the  ease  of  a  printed  paper  ;  the  evi- 
dence  may  Ue|)end  upon  coriesjioiiilence  in  size, 
appearance,  and  other  ciicu    stances  ") ;   1900 
Carte  ».  Dennis,  5  N.  W.  Terr.  32,  45  (infringe'- 
ment  of  copyright  of  an  oiieni ;  a  printed  copy 
produced    held  suffiiieiitiv    identllled)  ;    1849 
Com.  V.  Miller,  3  Ciish.  243,  251  (to  .show  that 
three  certiiin  notes  were  forgeries,  thirty  others 
were  admitted,  as  indicating  bv  the  identity  of 
marks  that  they  were  formed  from  one  pattern 
by  tracing);  1881,  Shelden  v.  AVarner,   45  id 
640,  8  N.  W.  .529  (thi-ee  similar  kinds  of  ink  in 
each  of  two  documents,  used  to  show  an  identity 
of   source) ;    1813,   Southwick   v.  Stevens,    10 
John.  443,  446  (the  source  of  a  newspaper  evi- 
denced by  the  features  of  the  ty|ie). 

For  other  illustrations,  see  tlie  rulings  dealing 
with  opinion  testimony  to  the  iiil:  pnper,  and 
other  marks  of  doi'uments  (piat,  §§2024-2027), 
with  the  productimi  of  Ihr  orifiinnl  of  a  nfim'. 
paper{pa'>l,  §§  1234,  1237).  and  the  nnthentiratinn 
of  pnnted  miUcr  (post,  §§  440,  2150). 
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EVIDENCE  TO  PROVE  IDENTITY. 


[Chap.  XV 


It  ^f  thi  ).     ^".T  ^^  'T"  '"    '  *'"•  '^  '""««^  ♦<•  »  •»■"»•"  effect ,  to  the  .dm«- 

«on  of  the  .  tatement  by  Mr.  R.  to  hU  wife  .,.  objection  wa.  made;  :  "It  wm  hLpm^nt 

M  the  «•«,  ,tood,  for  the  libellee  to  satufy  the  jury  that  Mr.  and  Mr..  R  Ze«  Slnt 

"'* /*"»«  occaaion.  .  .  .  Any  ci™„m»t.nce  or  act  occurring  at  that  trln^tion   '  d 

and  wonUl  be  clearly  competent  So  we  are  of  opinion  that  the  conversation^tiie 
parfe,  or  any  declaration,  mad.  at  the  tim«  are  to  be  regarded  a«  of ^he  nTui  "f  verb^ 
.^.V      «.  .'"""^'"''"^'^'P'"I~*  °'  identifying  the  ^ca.ion  o(  which  th7  wtnZ. 

tr^th  of  i:S':i"d  ""  5^'  "•'"''^  .T'~"' »™  '^"'"'•''  witho.?.i^rd  ri: 

truth  of  the  fact  .tated -Ibere ,.  no  violation  of  the  rule  again.t  hearwy  evidence." 

This  principle  is  generally  accepted;  but  it  is  to  be  understood  that  the 
utterance  cannot  be  used  as  having  any  assertive  value;  and  some  Courts 
occasionally  refuse  to  allow  the  specific  tenor  of  the  utterance  to  b^  stated 
where  a  special  danger  exists  of  giving  improper  credit  to  it  as  a  hearsav 

tesUfjing  to  a  common  time  or  place,  distinguish  the  following  superficially 
similar  uses:  (1)  mentioning  a  third  person's  utterance  as  a  Lson  for  ob^ 
serving  a  particular  fact  (post.  §  655);  (2)  mentioning  it  as  a  reason  for 
recollecting  a  particular  fact  (post.  §  730);  (3)  using  one's  own  prior  utter- 
ance of  a  fact  to  corroborate  one's  present  testimony  and  repel  the  suggestion 
of  recent  con'nvance  (post.  §  1130).  ""fegesuon 


*  "^A  P™^'ple  i«  illuatrated  in  the  following 
cases:  1846,  R.  v.  Kichfti-dson,  2  Cox  Cr.  361  • 
Denman,  L  C.  J.,  and  Alderaon,  B.  (to  show 
the  .late  when  a  conversation  with  the  accused 
about  poison  occurred,  the  witness  was  allowed 
to  state  a  remark  which  he  shortly  afterwanls 
made  to  C.  about  it,  so  that  bv  calling  C.  the 
tmie  could  be  fixed;  but  "of  course  it  could 
only  be  used  to  fix  the  time  of  the  prisoner's 

f2''S"'..>V  '*"•  •?"""""  "•  State,  80  Ga.  194, 
S  S.E.  04  (a  remark  of  D.  served  to  mark  the 
time  after  which  a  witness  obtained  certain 
knowledKe  ;  1899,  State  v.  Dunn,  109  la.  750, 
I  .  ^"  I'^i"!*  (conversation  admitte<l  to  fix  a 
fi.f  v'  w"2',«^?!'"'?  "•  Anderson,  111  id.  829. 
82  NW7?0  (similar;  left  to  the  trial  Coorfa 
discretion):  1865,  Earle  r.  Earle.  11  All.  1  (see 
quotation  «tpra) ;  1878,  Com.  v.  Piper,  120 
Mara.  187  ;  1877,  Com.  v.  Sullivan,  123  id.  221 
(to  fix  the  time  of  a  sale,  the  fact  was  admitted 


of  A's  testimony  to  it  having  been  given  at  a 
certain  time  before  a  magistrate)  ;  1878,  Whit- 
ney V.  Houghton,  125  id.  452  (the  time  of  a 
sale  was  m  issue  ;  testimony  as  to  the  date  of  a 
conversation  by  the  defendant  in  which  he  men- 
tioned  the  sale  was  rejected ;  if  the  sale  was 
proved,  this  seems  nnsouixl):  1883,  People  v. 
Mead.  50  Mich.  229,  15  N.  W.  95  (note  that  in 
this  Court  some  of  the  precedents  in  §§  655,  730. 
post,  where  utterances  fixing  one's  i-ecollection 
or  attention  are  held  admissible,  are  used  as 
thouKh  they  fell  under  the  present  head) ;  1899 
Agulmo  V.  R.  Co.,  21  K.  I.  263,  48  Atl.  63  (the 
f«;t  of  A  calling  B's  attention  to  a  circumstance, 
admitted  to  corroborate) ;  1861,  Hill  v.  North, 
84    yt.   616  (time  fixed  by  a  remark) ;  1881. 

J^o^'^of-  ^y"!;"'  "*  ^'-  «<0'  «*7  (similar) 
1895,  State  v.  Young,  67  id.  460,  82  Atl.  252 
(similar);  1898,  WilfansB.  Metcklf,  71  id.  103, 
41  Atl.  103S  (similar). 
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SuB-TiTL.  Ill:    EVIDENCE  TO  PROVE  FVCTS  OF   EXTERNAL   IV 
ANIMATE    NATURE    (EVENTS,    CONDITIONS,    TENDENCIfc's" 
?lS;.  '^''''""^''    ''''''    ^^^""'^^    of'  THINGS  "no 


6RAPTBR  ZVI. 

INTRODUCTORY. 

1 430.  Distinction  between  this  and  the 
preceding  Subjects. 

S  431.   Genrral  Principles  of  Relerancr. 

i  432.   Division  of  Topics. 

f  433.  Combination  o.'  Different  Inferences. 

Topic  I :  IDENTITY. 

i  434.  Identity  of  one  Object  with  Another. 
Topic  II:  OCCURRENCE  OF  AN  EVENT. 

i  435.   Scope  of  the  Subject. 

{  436.  Occurrence  of  an  Event,  as  evidenced 
from  Cause  or  Effect ;  Principles  of  Inference, 
analyzed. 

Topic   III:     EXISTENCE    (OR   PERSIST- 
ENCE) IN  TIME. 

J  437.  (1)  Existence,  from  Prior  or  Subse- 
gueiit  Existence  ;  Application  of  the  Principle 
in  Sundry  Instances  (Highways,  Machines, 
BuildinRs,  Railway  Tracks,  etc.). 

S  438.  (2)  Existence,  from  Concurrent  Ex- 
istence;  the  Whole  evidenced  by  the  Parts, 
or  one  Part  by  Another  (Highways,  Railway 
Tracks,  Premises,  etc.).  ' 

§  439.  Same :  Samples,  as  evidence  of  an 
Mtire  Lot. 
^S440.    Same:   Sample   Copies  of  Printed 

Tone  IV:  TENDENCY,  CAPACITY,  QUAL- 
ITY, CAUSE,  OR  EFFECT. 

1.  General  Prinoiplea. 
I  441.   Scope  of  the  Subject 
S  442.   Principle  of  Probative  Value  (Rele- 
vancy). ^ 

I  443.   Principle  of  Auxiliary  Policy. 
S  444.    Discretion  of  the  Trial  Court. 
Obi**'-  °'"'''"''°'>  ^^'ween  Exiwriment  and 

?  **^-  Distinction  between  Possibility  Ca- 
r«city.  Tendency,  and  Cause,  as  the  object  of 
evidence;    Evidencing  a  Possibility. 

i  447.    Nnmlier  of  Instances  rei|uired. 

§448.  Negative  and  Affirmative  Instances: 
r.ndeiicing  an  lm|iassibility. 

S  449.  Explaining  away  the  I'roponenfs  In- 
stances. 


2.  Preoedenta  arruged  by  Battjeota. 

460.   Principle  of  Clas8i6cation. 

A.  Instances  or  Material  Ewects,  as 

Evidence. 

§  461.  Miscellaneous  Instances  (Factories 
Railroads,  Floods,  Oases,  l^nd,  ils.-hinery; 
lools.  Apparatus,  \Vea|)ons,  etc.).  ' 

§  462.  Sparks  and  Fires,  as  evidencing  the 
Cause  of  a  Fire  ;  General  Principle. 

{  453.   Same :  Discriminations. 

S  454.  Same  :  (1)  Cause  of  the  Fire,  as  evi- 
denced  by  oti  r  Spark-emissions  la)  by  the 
same  Locomotive.  j    ■•uo 

I  i«'  f"™*  •  !-})  i''l^f  °*'"'''  locomotives. 

J  456.  Same:  (2)  Defective  Construction,  aa 
an  e  ement  of  Negligence,  evidenced  by  other 
Spark-emissious.  ' 

B.  Instances  op  Corporal  ErjPXTs,  as 

Evidence. 

J  467.  Corporal  Effects  and  Symptoms  ;  Mis- 
cellaneous  Instances  (Proximity,  Calihi^e,  or 
direction  of  a  Weapon  inflicting  a  Wound  • 
Operation  of  a  Dnia  Liquor,  Poiwn,  Food,  o^ 
Disease,  on  Human  Beings  or  on  Animals). 

g  458.  Similar  Injuries  to  Other  Persons  at 
Buildhl"*    Machine,    Highway,    Kailioad,    or 

C.  Instances  op  Mental  ob  Moral  Ekpects, 
AS  Evidence. 


I  459.  General  Principle. 
I  460.  pleasures   of  Time, 


Space,    Light, 


•  --«.  »>«aouiv»  ui  nine,  opa  _ 
Sound,  Difficulty,  or  Capacity,  as  evidMiced  by 
Human  Sensations  and  Conduct  (Noises  heari 
Objects  seen,  DisUnces  walked.  Trains  stqpped. 
Work  performed,  etc.).  -aj"^ 

.,J  **'■  Hf""'  »f  Neglige"-e,  Danger,  In- 
sufficiency.  Unreasonableness,  Cruelty  Unskil 
fulness,  or  their  opposites,  as  evidenced  by  simi- 

(Horses  Fright,  Passengers'  Behavior  j  Safe- 
guards  for  Railroads,  Highways,  and  Machines  : 
Uimmercial  Customs  ;  Malpractice  ;  etc.) 

$462.  Busiuess  Patronage,  as  evidencing 
Quality  of  a  Place  or  Articir         *"''«''<="'8 

S  463.  Same:  Value  or  Sales  of  Similar 
Land,  Chattels,  or  Services.  """"ar 

J4«4.  Same:  Other  Principles  discriminated. 
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I  430      EXTERXAL  EVENTS,  CAUSES,  AXD  COVDITIONS.    [Chap.  XVI 

Introductory. 
§  430.  DtatJaoUon  b«twe«n  tbi.  ud  the  pr«eediiiB  Subject..    In  the  classi- 
flcation  of  circumstantinl  evidence,  as  already  observed  (nine,  §  43)   there 
can  be,  nt  certain  points,  no  sharp  distinction  between  a  Human  Act  a 
Human  Quahty  or  Condition,  and  a  Fact  of  External  Inanimate  Nature 
with  reference  to  evidencing  them  ns  propositions  to  be  proved.    Some  mat-' 
ters,  such  as  death,  may  sometimes  be  viewed  in  either  the  first  or  the 
second  aspect;  for  other  matters,  such  as  the  possession  of  Jand,  it  may  not 
be  easy  to  distinguish  between  the  second  and  the  third.     The  propositions 
which  come  to  be  proved  before  tribunals  of  justice  embrace  every  sort  of 
fact  m  life,  and  no  classification  not  purely  arbitrary  can  divide  them  for 
practical  purposes  into  classes  always  absolutely  distinct.    All  that  can  be 
done  IS  to  separate  by  themselves  such  /acta  probanda  as  are  more  or  less 
related  with  reference  to  the  mode  of  evidencing  them  and  the  considerations 
of  probative  value  affecting  the  evidentiary  facts.    The  grouping  already  set 
.orth  (ante,  §  43)  seems  to  find  justifications  in  such  natural  considerations 
Ihat  at  the  point  where  the  lines  of  grouping  are  drawn  some  obscurity  exists 
IS  a  neces.  iry  defect  of  all  such  classifications,  and  does  not  affect  their  general 
validity.    The  inter-relation  of  the  matters  grouped  under  the  fir.st  sub-title 
(evidence  to  prove  a  Human  Act)  has  already  been  seen.    Certain  sorts  of 
evidentiary  facts  _  Character,  Design,  Habit,  Motive  -  are  specially  appro- 
priate  and  common  in  proving  such  matters,  and  the  peculiar  restrictions  of 
our  law  upon  the  use  of  character  have  there  constantlv  to  Ihj  distinguished 
from  the  use  of  other  sorts  of  related  evidence,  and  make  a  combined  con- 
sideration indispensable.     The  matters  in  the  second  sub-t/le  (evidence  to 
prove  a  Human  Quality  or  Condition)  are  related  with  equal  closeness.    The 
use  of  specific  instances  of  conduct,  with  itr  appurteur.nt  dangers  of  unfair 
surprise,  undue  prejudice,  and  confusion  of  issues,  is  common  to  all     The 
prohibition  of  character-conduct  has  constantly  to  be  distinguish.^d  from  the 
use  of  other  conduct;  and  the  considerations  of  probative  value  and  of  auxil- 
iary policy  which  are  there  applicable  must  be  studied  in  comparison  in 
order  to  appreciate  their  proper  significance. 

Coming  now  to  the  third  and  present  group,  we  find  its  distinguishing 
f'jature  to  be  the  absence  of  the  element  of  a  human  will  and  of  the  human 
emotion,  reason,  and  character  as  affecting  conduct.  The  evidencing  of  a 
human  act  from  antecedent  or  subsequent  human  attributes,  and  the  evi- 
dencing of  a  human  quality  or  condition  from  human  conduct,  involve  a 
class  o  expenence  as  to  the  meaning  of  human  attributes  and  human  con- 
duct which  IS  peculiar  and  distinct.  Where  the  thing  to  be  proved  and  the 
evidence  to  prove  it  does  not  contain  those  elements,  the  considerations 
of  Relevancy,  affecting  the  inferences  to  be  drawn,  are  necessarily  different 
and  suggest  naturally  a  distinct  grouping  for  practical  purposes.  The  con- 
siderations of  Auxiliary  Policy,  where  these  human  elements  are  lackii,.r 
have  also  a  different  force  and  bearing.    Thus,  for  practical  purposes,  th^e 
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there  may  easily  be  doubl  aZlt^  7"^'!"'  ^'^  ^'"^'^  ^''«'"-     ^hile 

group  for  a  few  [opts,  Uevaitv!rr       °^'"°"  "  f°  ''"  "PP'^P""'" 
affected.  ^  "'  ''"^  8"'"P'"8  ««  «  *''ole  w  not  thereby 

onlyLfe  and  sciS^rd^:;"  ,"^^^^^^^^ 

tons:  1.  What  is  tita  prn,-f  .,J.^   .-      "ay  IS  w  nsk  litTpetiialljr  two  ques- 

«l>ecifin  reference  to  the  var^us  pSeTL  1        T'"'"^'  P'^<^''^««'«  =  ''"t 
at  the  appropriate  places  ^       ^      "  '''°  '"''^''  "^  °*^««'°°  '«1"i««. 

in  consulting  T  S  „tf  ^^^^^^        ^''^  «""P^"  *•"  »^«  ^^-^  «PP-ciated 

.-. ..  .cco,dh,g  i  .  vi.:t  "r-".  '^'!''.''"''  Concomitant,  o,  Ketro.pectant, 
'o™.  to  the  utter    i  disSr^irt^r X'«roi?; 
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f  432     EXTERNAL  EVENTS,  CAUSES,  AND  CONDITIONS.    [Chap.  XVI 

useful  in  both  the  preceding  groupe  of  evidential  material,  is  here  equally 
useful  in  mcHt  of  the  topics. 

§  433.  Combinmtloii  of  Dlffwent  Inf«r«no««.  A  given  evidentiary  fact  may 
and  usually  does  involve  (as  already  observable  in  dealing  with  tlie  other 
materials)  more  than  one  of  these  processes  of  inference.  For  example,  in 
proving  a  sidewalk-hole  to  be  unsafe,  the  evidence  may  be  that  A  fell  there 
two  weeks  ago ;  this  involves,  first,  an  inference  in  the  fourth  group,  namely, 
that  the  place  was  then  unsafe,  aud,  secondly,  an  inference  in  the  third  group, 
namely,  that  its  unsafeness  two  weeks  before  evidences  its  unsafeness  at  the 
time  in  issue ;  and  either  of  these  inferences  may  be  rejected  as  unsound, 
while  the  other  remains  sound.  Again,  to  prove  the  identity  of  a  bale  of 
goods  delivered,  its  features  six  months  before  may  be  offered ;  and  this  in- 
volves  the  soundness  of  two  inferences,  one  of  the  first  and  one  of  the  third 
sort.  Again,  the  question  being  whether  a  tree  was  lying  across  a  street  on 
January  1,  the  evidentiary  fact  that  the  tree  was  struck  by  lightning  on 
July  1  preceding  involves  two  inferences,  namely,  that  the  tree  fell  when 
struck,  and  that  its  fallen  condition  continued  till  the  time  in  question,  *.  e. 
an  inference  of  the  second  aud  one  of  the  third  sorts.  Again,  to  show  that  a 
dust-explosion  occurred  in  a  certain  room,  the  evidentiary  fact  that  a  dust- 
explosion  previously  occurred  in  the  same  room  involves  two  and  perhaps 
three  inferences, —  first,  that  there  is  a  tendency  in  a  room  thus  circumstanced 
for  the  dust  to  explode  spontaneously,  secondly,  that  as  a  result  of  this  ten- 
dency an  explosion  did  occur,  and  perhaps  (intervening  between  these  two), 
thirdly,  that  the  condition  at  the  previous  time  continued  up  to  the  time  in 
question,  — inferences,  respectively,  of  the  fourth,  the  second,  and  the  third 
sorts. 

In  spite,  however,  of  this  incidental  resort  to  two  or  more  of  the  kinds 
of  inference  in  one  piece  of  evidence,  the  kinds  of  inference,  as  types,  remain 
distinct  They  are  governed  by  distinct  considerations  and  must  be  studied 
separately.  Without  analyzing  them  and  studying  them  separately,  nothing 
but  confusion  results.  It  has  already  been  seen,  for  instance  (ante,  §  192), 
that  in  offering  to  prove  an  immoral  act  for  the  purpose  of  showing  the  eaue 
person  to  hnve  done  an  act  charged,  we  cannot  neglect  to  separate  the  process 
of  thought  into  its  two  elements  of  inference,  t.  e.  (1)  A's  immoral  act  indi- 
cates probably  an  immoral  trait ;  (2)  this  trait  indicates  the  doing  of  the  act 
in  question ;  for  while  in  general  both  of  these  forms  of  argument  are  forbid- 
den, yet  the  prohibition  is  a  limited  one  only  and  rests  on  distinct  grounds 
for  each,  and  thus  it  may  happen  that  the  immoral  act  offered  in  the  particu- 
lar case  does  not  come  within  the  prohibition  of  (1),  nor  does  the  immoral 
trait  evidenced  by  it  come  within  the  prohibition  of  (2)  — as,  where  the  in- 
tercourse of  a  rape-complainant  with  a  third  person  is  offered  to  show  the 
probability  of  her  consent  The  same  analysis  and  caution  is  here  necessary 
in  order  to  avoid  being  misled  by  the  superficial  nature  of  an  evidentiary  fact 
It  is  easy  to  misuse  a  rule  by  ignoring  the  reasons  for  it 
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-  ^"i*"  I:    lOKSTITV. 

used  in  prJJj^g Sen°?ity"  V^ZhZ  H^''  k'""  ""^^  °'  •»'«'«"<^« 
and  for  human  beings  Tlfe  «rincS«^  ?'  °^^''*"  °'  ""'"''»"'«  "«'"« 
§§411-416).  and  the'preJdtruZ  h '"Jra  '".  "'T''  """""'''»  ("«". 
con..de«d;  ^  that  noUer  notro/tt  ^^J  ^^tU^  "^^  ""'^ 

8  i«    -  ^"^  "•  <^'='^«««-^CE  OF  AN  Event. 

may  serve  as  a  generalizationt  cover  a^l  li  Occurrence  of  an  Event) 
as  coming  into  being  or  of  producing  a  re  ulandf? ,"  ''!"«  "  ^''""8'''  »' 
cally  matters  which  might  perhaMl,  rZ!  '  ""'^."'f '"'^es  therefore  theoreti- 
Existence.  For  example  ifthr^  /  T*^  "'  "^'"  ""^"  »he  category  of 
housejt  might  orS^",^cotS:fSt'''""  '^  ''^^  ^-tructifn  ^f1 
fact  of  destruction._or  as  a  conSn  If  ?'  ""  «vent-the  momentary 
8troyed.>  For  pn^aical  evidentLlpTrnolrr"''  ~  "''  '"^"^  ''^  »^^S  d- 
here  not  important.    The  di«Sr  P"?*'^"'  '>°«^ever.  the  choice  of  terms  is 

is  the  distinSiontt  Jeent^e r^ftrorocf  """'  '"^'^  ^"«  *'-^'  *'-"  « 
and  the  fact  of  occurrence  or  eSnce  Jth  f""'"""  "'  ''^''*""=^  ^  ^"''h' 
ent  group  it  is  asked  how  to  p^vf  he  fa^f  T"''!.  *°  "'"«•  I»  the  pres- 
and.  with  reference  to  the  evTntiart  n„l  •''''^'"^^'^  °'  "on-destruction; 
its  probable  destruction  or  ^  g  USsT7 /"""'  "  '^''^^^^  °^ 
8^ruct.on.it  is  immaterial  w^her  we  rega^ve^t "  or  " ^  'IT  •?' '''  ''• 
rence"  or  "existence"  as  the  tr.or«  nr,!  o' "condition,"  "occur- 

the  mas.  of  instance  t.Te  notirof  tCr*"  *"""/"■•  '''''  '^'^S'^^-  I» 
appropriate  term;  and  that  term  rsubiectT"""''  "^  ""  '"''°*  "  ^^e  more 
§  mjill  be  employed  as  th'lSCe      ""  ""^"°"  P"^^^*^  °"'^''. 

§  436.   Ooourrenc  of  u,  Event,  u  eTld"«n„.a  , 
event  may  be  evidenced  circumsta^iatlv  K  °'°"  "'  =*««*■    ^n 

n.ode  of  inference  is  availabk  TnlJ!  f  i^  ^/  '""'"  "  ''^  "°  ««•«<=*•  This 
§432).- Prospectant.  Ttro  pe  Uf  an^^^^^  forms  already  mentioned  (ante, 
sinking  of  a  ship  is  evidencedT^ctant^v  bTh  "'  ''°'  ^^^'"P'^'  '^^ 
the  vicinity;  the  occurrence  ofVfiTt  1  -^^  !  P"'""""  ''^  "  «'°'°'  in 
blackened  ruins  left  as  ?tsTra.s  the  i^voh.;'?  "^^'P^ctantly  by  the 
concomitantly,  by  the  n^otio^of  ^h  e^r  t  Z  t  "'"'^^'^  "  ^^'^^^^^ 
type  of  inference,  though  perhaps  in  nZiP^  .k     ^''°"  "'^'"S  in  it.    This 


evente.'  but  ha^  .1.?  _  *  '"'S*  town 


-    ,7""' »»  events,  even  where  so  unfivpn»f,.i  „.      •"•"»»  10  can  a  laree  rive 
^ 'r.lly  to  deserve  the  n«,„e  iu^puC  [a7'?' ™        'l^"^,'    *»"  ^ere  thf  nanle, 
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evidencv,  i»  resorted  to,  the  instinctive  logic  which  suggests  the  offer  of  evi* 
deuce  will  also  suffice  to  couvinco  the  tribuual  and  tlie  opponent  o(  iU  pro- 
l)riety ;  nobody,  for  instance,  would  object  to  the  offer  of  certain  biockened 
aud  cliarrvd  wood  as  evidencing  a  fire.  Still  another  reason  is  tliat,  where 
the  desired  inference  transcends  the  scope  of  ordinary  instinct  and  experience, 
it  is  offered  as  the  subject  of  a  testimonial  knowledge  or  opinion  by  an  expert 
witness,— as  where  a  physician  testifies  that  froth  in  the  lungs  of  a  corpse 
evidences  a  curtain  kind  of  death.  Another  reason  is  that  most  events  of 
external  nature  are  associated  with  some  human  act,  and  hence  the  proof  in- 
volves evidence  of  the  act*  But  a  reason  the  most  important  for  present 
purposes  is  that  an  inference  of  this  type,  though  in  form  the  first  one  to  be 
put  forward  as  the  main  inference,  frequently-  if  not  usually  —  resolves 
itself  into  another  of  a  different  ty|)e,  and  the  evidential  question  comes  to 
turn  upon  the  other.  This  feature  it  is  necessary  to  explain  moi«  fully.  The 
process  may  be  examined  for  each  of  the  three  modes  of  inference  in  turn, — 
prospecUnt  (inference  from  a  prior  or  causal  fact),  retrospectant  (inference 
from  an  effect),  aud  concomitant : 

(1)  Prior  Cause,  as  the  basis  of  inferenet.  That  a  corporal  injury  will  cause 
a  permanent  disability  to  work ;  that  noxious  fumes  will  cause  the  destruc- 
tion  of  herbage;  —  tliese  are  examples  of  this  sort  of  inference.  The  evi- 
dential  offer  may  be  put  in  this  way :  The  fact  of  injury  is  offered  as  evi- 
dence that  at  a  future  time  there  will  ensue  an  inability  to  work ;  the  fact  of 
noxious  fumes  is  offered  as  evidence  that  at  a  future  time  there  will  ensue 
uo  herbage.  Such  evidential  offers  would  unquestionably  be  recognized  as 
proper.  But  in  practice  these  offers  involving  an  argument  from  cause  to 
effect  do  not  raise  any  evidential  questions  in  the  above  form,  but  resolve 
themselves  into  others ;  and  this  in  two  chief  ways :  (a)  Where  the  desired 
inference  is  to  an  unknown  or  future  effect  or  state  of  things  which  it  is  said 
the  evidential  fact  will  probably  cause,  the  inference  rests  on  an  important 
asi^umption  which  in  its  turn  becomes  the  subject  of  a  new  evidential  ques- 
tion. To  take  the  second  illustration  above,  aud  state  it  more  accurately : 
The  fact  of  these  fumes  having  a  tendency  to  destroy  herbage  evidences 
that  in  future  they  will  probably  result  in  destroying  the  herbage  in  ques- 
tion. Now  the  evidential  offer  is  in  this  shape  unquestionably  sound  ;  but 
this  form  of  statement  —  while  accurately  illustrating  the  present  type  of 
argument  —  brings  out  the  necessity  of  proving,  in  its  turn,  a  fact  of  a  new 
and  different  category,  vit  this  assumed  Undency  of  the  fumes  to  destroy 
herbage  ;  and  this  fact  of  tendency  (or  capacity)  is  seen  to  be  in  reality  the 
probable  point  of  controversy.  It  is  in  attempting  to  evidence  this  alleged 
tendency  that  the  troublesome  evidential  questions  arise ;  and  these  questions, 
so  numerous  in  practice,  involve  a  different  sort  of  inference  and  different 
considerations  both  of  probative  value  and  of  collateral  inconvenience  (herein 
dealt  with  post,  §§  441-464).    (6)  Where  the  desired  inference  is  as  to  the 

t  See  example*  under  {f  US-160,  emte,  which  otherwise  might  be  appropriately  dealt  with 
here. 

512 


ff  430-401] 


OEXERAL  PRI.VCII'LES. 


cause  of  a  concpflKinv  ..»:  »• 

b«Ke  .»  co„c-e,le.l  to  have  1^„  , We  I   I    .  h""  '""'"™"*»".  "'"'r.*  l.-r- 

;;-  relev..,.cy  i,  „p,,,„,    '  ,  e  1"^, 'tr   ,' '""  P'^"'^  »-  Proper; 
ho.e  particular  fu,„e,  to  .ienn.y  h  hZ    n.^T  i    "  "T"^  *«'"'--:^  -' 

;"f  f  ^r  £r  ;^^S^;;  J^^^  the .., ,_, 

n.l.cate,  the  prior  occurrence  of  i  co"Lio?" '    'm"  '  ?"'  '^'  ''«™"^'^'  «^"'- 
these  are  instances  of  inferences  from  ItTectl  nk  T7  ^''''^''^'"'^  «venf  ;- 
Such  inferences,  however,  rarely  TJeWdL    .'"''' '"''''^"''^  °'«  *'••«"««• 
reasons  the  same  as  those  j.,st  ^.  Xned     TJ       '?"'f""^  '"  f"'''^'^.  ^O' 
use.l.  the  destruction  of  the  herbn.e  i    evideni  '  J"  ""  *""«''«'i«n  «bove 
«s  indicating  the  same  destructive*'  nfluen^Lr'^T''  ^''''°^'  'l"««tion, 
but  m  the  further  pr.^e.s  of  /ixing  "„    he  f.,„  "'  °°''P''««.  «"".  or  the  like ; 
cau.e.  either  we  proceed  to  offe    5.„t  «1  L    '/"  '1"'"''""  «"  "'«  P^eciae 
witness,  who  asserts  as  a  matter  opi,?eS„,  "''''"•='  "'"'"«''  «"  -'^P^rt 
aneeof  the  herbage  indicates  specific  fumrn,  m'^"'"''  '^"^  "•«  «PP««r- 
questions  of  circumstantial  reic;  arires    or  in  T""  <"'  "'^^^■''  ^"^^"o 
fix  upon  the  fumes  as  one  of  the  probabTeTiVr         ""^ ^''"8  "'•'^"^''^^  to 
be  shown  that  thoy  have  this  te.Ecvl  /?     ?  '"""'"*="«' ''  ""^^  first 
encing  this  tendency,  the  nrgumt     eU  „!  n'"^ '"''r '  «"  *'""  '»  -'■ 
bas  travelled  into  the  scope  of  a^L  o^»7  n«w  au,.,,^^^  inferences,  and 
tbe  inference  from  an  effect  to  threxisln^"'^  "'  '■'''■    '^'^"«'  ''^  ««"er«'. 
;.  proper  as  to  be  miquestionable. T^^^^^^^^^^^ 

whether  the  supposed  cause  has  ;nv  causinl  f    a      '""',  ^controversy  as  to 
and  this  new  controversy  involves  a  d'SiSinT  "'  ""  ""''«'''^  ^"'^ 
(3)  Concomitant  EvenU  an  th,  /.„.,•  "7^^^°"°'  inference. 

f-d  from  its  concomit;:;t  ^t  exceVfoX:^  ^"  "'^"^  ^«"-^  ^  '- 
common  cause,  or  unless  the  inferen^  i,  Zu  *?"^Pt.on  that  tl.ey  heve  a 
of  cause  and  effect.  An  exa^e  of  1 1 1  ^/  "°'  °"«  °^  concomitancy  b.  t 
from  smoke,  i.  e.  it  is  really  tir?nferenc«  f  fi  '"''  "  '^'  '"''^^»^«  "^  ^ra 
effect.  An  example  of  the  tme  "r^is  hfiitf  "  """/"'"  ^"^''^"^  ^''« 
from  the  motion  of  the  car.  i.  e  there  ir«.'-?  °^  '''^"'^'"8  ^beei... 
motion  to  the  motive  power  as  a  rZ!  a  ''^  *!?  inference,  fi,«t  from  the 
;^--^t°"°^'''^-^-'--crr^^^^^^  the  motive  power  to 

nstaiices,  however,  for  practical  pu/p^es  tlW,  !„..      ""^'  '""'"•    ^^  ^°'"« 
lected  and  the  inference  treated  Ta  «  fwl!  u'  *""^^''«  •"''^  be  neg- 

with  in  the  next  s«=tions.    Ot tr^se  no  s  na"7  '  *'^t?  '"^'^"^''^  "«  ^^^^^t 
form  of  ai^ument.  ""'"wise,  no  separate  i  roblem  is  involved  in  this 

VOL.  I.  — M 
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Topie  III:  Exihtrxck  (on,  pEHSiBTKScr)  ix  Timk. 

There  is,  in  itrictnuM,  no  jdoce  for  a  teinrntti  cntegor)-  of  mere  Exintenco, 
u  ilistinguiHiiod  from  Oictirronce ;  for,  b»  nlrendy  iiiij{«ciitfd  (nnle,  §  43.'),  the 
notion  of  n  thing'*  oitlier  coming  into  being  or  of  its  hnving  been  in  being 
in  an  inclusive  ami  «ingl'  notion,  with  reference  to  whicii  inforfnces  from 
cnnse  or  from  cffi-ct  mn>-  eqiuilly  be  mo(!e.  Thus  in  inferring  future  diwi- 
bility  from  corpornl  injury,  it  is  immntorinl  whether  the  former  be  termed  the 
occurrence  of  nii  event  or  the  existence  of  a  condition  ;  the  inquiry  is  merely 
how  far  we  may  infer  towards  it  from  something  else  as  its  cause  or  its  efTect ; 
and  the  tirm  Occurrence  has  therofore  been  employed  {(intr,  ^  435)  as  the 
one  most  generally  npplicnlilo  to  tlio/(«f<i,/rt  probnnilum.  Nevertheless,  it  is 
convenient  to  si'imrnte,  for  some  purposes,  a  category  of  Existence  in  Time  as 
tlie  fitetum  prohnmlum,  i.  t.  those  instances  in  wliich  the  Existence  in  Time 
of  an  object,  condition, or  quality  is  to  be  evidenced  by  a  prior,  subsequent,  or 
cniicomitnnt  existence.  The  inference  may,  as  usual,  Iw  of  oni;  of  these  three 
general  tyjies ;  but  the  first  two  are  not  dissimilar  in  their  operation,  and 
may  be  considered  together. 

§  437.  (1)  Bzlstcao*.  from  Frier  or  Sabaeqnent  BxUt«no«;  0«n«ral  Prla- 
olplc  applied  In  Sandry  laaUnoes  (Rlgliways,  Maohinea,  Buildings,  Hallway 
TTaoka,  ato.).  When  the  existence  of  an  object,  condition,  quality,  or  ten- 
dency  nt  a  given  time  is  in  issue,  the  prior  erutence  of  it  is  in  human  experi- 
ence some  indication  of  its  prolmble  persistence  or  ccmtinuanco  at  a  later 
periml.  The  degree  of  probability  of  this  continuance  depends  on  the  chances 
of  intervening  circumstances  having  occurred  to  bring  the  existence  to  an 
end.  The  possibility  of  such  circumstances  will  depend  almost  entirely  on 
the  nature  of  the  specific  thing  whose  existence  is  in  issue  and  the  particular 
circumstances  afTeeting  it  in  the  case  in  hand.  That  a  soap-bubble  was  in 
existence  half-an-liour  ago  affords  no  inference  at  all  that  it  is  in  existence 
now ;  tliat  Mt.  Everest  was  in  existence  ten  years  ago  is  strong  evidence  that 
it  exists  yet ;  whether  tlie  fact  of  a  tree's  existence  a  year  ago  will  in<liente 
its  continued  existence  to-day  will  vary  according  to  the  nature  of  tlie  tree 
and  the  conditions  of  life  in  the  region.  So  far,  then,  as  the  interval  of  time 
is  concerned,  no  fixed  rule  can  bo  laid  down  ;  the  nature  of  the  thing  and  the 
circumstances  of  the  p.irticular  case  must  control. 

Similar  considerations  affect  the  use  of  sulsequent  existence  as  evidence  of 
existence  at  the  time  in  issue.  Here  the  disturbing  contingency  is  that  some 
circumstance  operating  in  the  interv.il  may  have  been  the  source  of  the  sul)- 
sequent  existence,  and  the  propriety  of  the  inference  will  depend  on  the 
likelihood  of  such  intervening  circumstances  having  occurred  and  been  the 
true  origin.  On  landing  at  New  York  it  can  hardly  be  inferred  that 
the  steamer  at  the  next  dock  has  been  there  for  a  week  ;  but  it  may 
usually  be  inferred  that  the  df)ck  has  been  there  for  some  years ;  while 
the  particular  circumstances  of  appearance  and  the  like  will  in  the  last 
instance  affect  the  length  of  time  to  which  the  inference  could  be  carried 
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» *^^jn      man  .xn  svr..,,,sr  roxnrnoy. 

th«  c.,cu,„sunc..,  or  the  pS,;."  'J  '"^•" '''« «»'"-  "f  ti.o  thi.; ;:;; 

"ttompt  to  explain  „,vav    hn    E;  ^'f  f.'f' ''.''''''•  ^'""'.  S  .14).  „,„y  „,^„,, 

"f.vi-lence.  fo,u,de.lon'.h     '''^":'''" ''■  ^''"".V  CAurrli,  4  H.„,.,  p.    ... 

• <-  ''<'t.bli.sl...d"b;l^,"',L"'-^ °f  hu,..,.,.  aff,.i;,,  thT '   L^,''-  •  »;  "  ';  '"  «  ".'« 

c.."tra.y  i.  «l,o«n  oJ^riiJ  ("••"■"no.  tl.a,  ,„,,.  a  Mate  of  h,  '"  °'  "''"»•  '• 

.,u....  J."  "  °'  "  «"«-"  f  -."l-tion  1,  rai«,U  Ct     ^.r :;";"""  "'""  "" 

■W.  W™»  ,h.,r      "'«• -  "«■  l..l.r.7r.l       ll»  i™i~  |..ri..|  ,j„, 

JC-'T"-'-""-^^^^^^^  

tI.o  evulunce  l.as  been  received  wt,Xt  n        '"r'"""^''' " '''«««  in  JiX 

>t  to  the  opponent  to  prove  their  chanrhxr      .  '"  '"*•-'"■"'  ("'"«  leaving 
"'"'     '-e  in  which  Lh  a  pelinZ"  t^       -^  "'■ '''''"""''""  "'  "^butt^ 
«l.o«lcl  be  require.!  ninst  dep^^d  Zrl      TJ"^'  "  '•'•l"'''^'^-     Wheth  r  i' 
l';ss  to  look  or  to  wish  for  an^Itaile    ^  ^        S"  "'^'' '"  '"-"'J'  ""d  it  isuse 
-Me  applied  to  all  ..anner  oTs^S  '^^^  J'^^  l'-««ent.  .how  tL  pnt 

t  Co.,  122  Mas,  in-'/  L-, '"■''.'"''•■''   M""- 

A'l.  i'«'"'(.i.e';r,;„:;.,';;;;:'^;,."/^'!'"-  6«7. 45 

•7"«  .shown,  it,  ,-on  m  1"  f  *'^?-'' '  ••onditioii 

'      '  coudition,  unchanged,  of  a  side- 
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I'lr  M«„.  231    '• ,  lit,-  '   ";'""''.'^'-K  »•  Bo<.t„n. 

i^02.T,,M„,!;,/^„::i;-»-.^...i.„iu.d,: 

i"  the  trini  Cm  „\      '    "1*  ""'""K'ly  .'Xol.Hl.d 

-5  N.  W   i/o    /,  ,,'  '  '•  '*",■•"'".  73  Minn,  laT 
»-.k  l^.t.T    ,;  ,  i  '    ;.";'j;,''''";'.  of  Mankind  J 
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of  a  bridge  '  or  of  a  railway  track,  station,  or  roadbed,*  or  of  a  stream,*  or 
of  premisus.  without*  or  within,'  or  of  machinery  and  apparatus,'  or  of  a 
stuck  of  goods,'  or  of  sundry  articles,'"  or  of  the  condition  of  a  human 


(Hiinil«r  cnmlition  or  pipn  in  n  road  up  to  a  fvwr 
wi'rku  lirevinua,  ailni<tteil) ;  1897,  KkwiiUiiiiii  ». 
Hliiitriior,  USTeiin.  62t,  40  8.  W.  1080  (>'umlitinn 
of  the  |ilu<'i<  ofnn  nccidetit  Tifxt  day,  adinittfd)  ; 
IHOi,  B.-11  P.  8|ukam-,  30  \Va»li.  608,  71  I'm'. 
31  (siil>si'i|uriit  L'uiiditioii  uf  a  aidi-walk,  iid- 
mitti'dl ;  l!<!i3,  Sclii  eiike  ii.  I'ine  Kiver,  84  Win. 
6tli»,  677,  51  N.  W.  1007  (raiidition  of  a  IukIi- 
way  at  a  latrr  tiiiu>,  aJiiiitted).  -See  iiIho,  lor 
this  liifrn'nce  in  combination  with  otiiers,  th« 
caacs  filed  jio.it,  Bailey  p.  Trnnibull,  t.'onn., 
I  45S  :  Hudson  V.  It.  Co.,  la.,  §  4.18  ;  Stone  i>. 
ln».  Co.,  Mieh.,  $  460  ;  Qiiiulan  v.  Utiea,  (iillil  ■ 
V.  liockport,  N.  v.,  $  408. 

•  181I4,  .lessuii  V.  Oseeola  Co.,  V2  la.  178,  60 
N.  \V.  I8.'>  (eomlitioii  of  l)rid!,'e-|ilankinjj,  etc., 
»  few  il;iy»  afterwards,  .iilniitted);  181)4,  Wash- 
infjton  (■.  4  A.  T.  v.  I'ase,  80  Md.  3rt,  30  Atl. 
671  (decayed  vomlition  of  a  bridge  nearly  a  year 
after  an  accident,  admitted  ;  but  tlie  fact  of  sub- 
iie<|iient  need  of  repairs  fourteen  months  after 
the  acciilent  was  excluded). 

*  1890.  Illrnunghnni  II.  K.  Co.  v.  Alexander, 
93  Ala.  i:|:t,  13A,  U  8o.  5-lf>  (injury  at  a  railroad 
track ;  its  condition  from  one  to  Hve  months 
thereafter,  admitted,  where  coupleil  with  evi- 
dence that  its  conilition  ha<l  remained  un- 
chaiiRed) :  1889,  Dyson  e.  K.  Co.,  .17  Conn.  24, 
17  Atl.  137  (the  condition  of  a  railroad  crossing 
in  winter  was  shown,  the  accident  having  taken 
place  in  summer  when  the  trees  were  in  leaf) ; 
1899,  Cunningham  v.  K.  Co.,  72  iil.  244,  43 
Atl.  1047  (prior  condition  of  a  mil  as  to  elevation 
alsive  highway,  admitted) ;  1882,  IVnnsvlvania 
Co.  V.  Boylau",  104  111.  .W.l,  5!i9  (defective  plank* 
in  a  I'ulvert ;  the  laating  capacity  of  n-|>aira 
made  nine  months  bef"n-,  admitted  to  show 
whether  there  was  need  for  repiirs  at  the  time) ; 
1885,  llipsley  v.  R  Co.,  88  Mo.  348,  3.')4  (injury 
by  derailment ;  condition  of  the  roadbed  other 
than  at  time  of  accident,  excluded);  1887, 
Stoker  V.  R.  Co.,  91  id.  509,  516,  4  S.  W.  389 
(conilition  of  a  culvert,  as  to  orerHowing,  fiom 
one  to  three  years  Iieforc  or  after,  exi  Unleit  ;  but 
auch  conilition  is  ailnnssihie  "  within  such  rea- 
sonable time  as  will  from  the  nature  and  circum- 
stances of  the  Cjtse  induce  or  justify  a  n'asonable 
presumption  or  inference  that  the  condition  is 
the  Kime  and  nnchangeil")  ;  1899,  Agulino  r. 
R.  Co.,  21  B.  I.  28.1,  43  Atl.  «3  (lighting  of  a 
atidion  ;  its  condition  at  prior  and  subsequent 
times,  excluded  <m  the  facts  as  too  remote)  ; 
181*7,  Hampton  v.  U.  Co.,  120  N.  C.  534,  27 
S.  K.  9l!  (appi'ai-ancc  of  the  place  of  an  acciclent 
more  than  two  years  later,  after  changes  had 
occurred,  excluded). 

»  1873,  Lewin  v.  .'Simpson,  38  Md.  468,  483 
(the  overtlow  of  Iwck-uatcr  since  suit  Is'gnn, 
admitted  to  show  the  ovitIIhw  Is'lore  fh.at  tinu", 
in  connection  with  a  slioiving  that  the  grade, 
etc.,  remained  the  same) ;  1873,  Itrookc  v.  Win- 
ters, 39  Md.  509  (the  How  of  a  mill-stream  after 
suit  begun,  admitted  to  show  its  Bow  before  that 
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time  ;  but  subject  to  the  op|ionrnt's  explanation 
as  to  the  !■  cent  oiieration  of  other  causes) ;  1861, 
Dewey  f.  Williams,  43  N.  H.  384,  387  (diversion 
of  a  mill-stream;  measurements  of  water-hei|;hts 
white  the  conilitions  "remained  substantially 
unchanged,"  admitted). 

•  18l)t,  Osgood  V.  Chicago,  154  III.  194,  41 
N.  K.  40  (sulneipient  condition  admitted,  where 
the  premises  taken  by  ennnent  domain  liad 
changed  somewhat  between  the  taking  and  the 
trial) :  1878,  Ulricli  v.  People,  39  Mich.  245 
(ra|ie  ;  condition  of  the  field,  where  it  was  said 
to  have  occurred,  more  than  a  month  later,  as 
showing  notniccsof  a  struggle,  excluded);  1898, 
Beardslee  v.  Columbia  Tp.,  188  Pa.  496,  41  Atl. 
618  (place  of  accident ;  Bubae<(ttent  condition 
admissible,  if  substantial  identity  is  not  changed, 
and  changes  are  pointed  out ;  the  trial  Court's 
discretion  to  control). 

»  1895,  Colorado  M.  &  I.  Co.  ».  Kees,  21 
Colo.  435,  42  Pac.  42  (pri'vinus  o|)en  condition 
of  an  elevator-door,  admitteil,  to  show  the  de- 
fective absence  of  a  lot:k) ;  1898,  Sievers  v.  P.  B. 
k.  L.  Co.,  151  Ind.  642,  50  N.  E.  877  (condition 
of  an  elevator  after  an  injury,  admitted) ;  1896, 
Maraton  v.  Dingley,  88  Me.  546,  34  Atl.  414 
(subsi'quent  conilition  of  a  habitation,  admitteil) ; 
1877,  Com.  V.  Powers,  123  Mass.  244  (keeping 
liquor  with  intiint  to  sell  ;  the  condition  of  the 
room  on  the  next  day,  as  to  fixtures,  etc.,  ad- 
mittiKl) ;  1900,  Barker  i'.  Mfg.  Co.,  176  id.  203, 
57  N.  E.  366  (sulisequent  condition  as  to  the 
amount  of  steam  in  a  room,  admitted)  ;  IHii], 
Tolaiid  V.  Paine  F.  Co.,  179  id.  501,  61  N.  K. 
52  (condition  of  stairs  four  hours  later,  ad- 
mitted) ;  1893,  Leidlcin  e.  Meyer,  95  Mich. 
586,  591,  56  N.  W.  367  (condition  of  premises 
injiireil  by  water,  a  year  later,  excluded). 

'  •  1898.  Uocklbrd  C.  B.  Co.  u.  Blake,  74  111. 
App.  175,  173  III.  354,  60  N.  E.  1070  (prior 
condition  of  car-brakes,  received);  1900,  Powers 
r.  H.  Co.,  175  Mass.  466,  66  N.  K.  710  (condi- 
tion of  a  locomotive  step,  some  time  liefore  ami 
after,  lack  of  change  of  condition  not  being 
shown,  held  not  impro|ierly  excluded);  190:i. 
itouclier  I'.  Kolieson  Mills,  1°82  id.  SCO,  65  N.  K. 
819  (condition  of  defective  machine-belt  at  time 
of  trial,  admitted,  though  altered  by  repaii ) ; 
1903,  Haniinm  v.  Hill,  62  W.  Va.  166,  43  .S.  K. 
223  (condition  of  a  broken  telephone  wire  some 
months  before  and  after  the  time  in  issui',  ex- 
cluded). 

•  1896,  Scottish  (J.  i,  N.  I.  Co.  n.  Stiiblw, 
98  Oa.  754,  27  8.  E.  180  (an  inventory  of  a 
stock  of  gooils,  made  shortly  Is'fore  the  fire  and 
while  another  owned  them,  admitte<I). 

^*  1885,  Mulliner  v.  Branson,  114  III.  510, 
613,  2  N.  E.  671  (timber  warranted  of  acertiiiu 
quality  when  ilcliveri'd  ;  its  quality  after  sawing 
and  while  being  shipiied,  admitted  ;  the  oppii- 
neiit  to  show  if  |«issilile  that  damage  had  oc.  iirnd 
on  the  way) ;  1896,  Laplante  r.  Mills,  165  M.iss. 
487,  43  N'.  E.  294  (the  coudition  of  a  lailiUr  two 


CWfs  totl""'rortheXre;"  ±'1',"  '^''  ^""^^'^^  *"  "'«  trial 
other  c,„=un,sta„ces  („s  already  ilted)!    ^  il  t"'.  T,"^  '''^  '"^•^^«'-«  ^'X 
lliese  applications  of  the  pr  ncinlo  «ro„    ^  "'"^trated  by  the  precedents  w 
erenee  i„  evidencing.  f„,.„  SZlZT^TT  ''^  ""  °^'''«  -'-  "- 
u.b>t.  ,K,s«e8si„„.  ownership  partnerl.n  '2       ."        '"'  "  ''"""'"  1"'>''ty.  - 
(''nU.    §  39.-406).  physical' c'apS'Lr^l-r"''^'  <:"*"•'  §  382),  en.o't^.a 
character  (y,..^.  §§  10,7^  j.^     ^  In  thet'oof  ff'^' "'?''"^'  <"'"''  §  -'33).  and 
o«raph8  O'-A  §  79.)^  ,,,^  prinehde  i  Ti"    "/  '''  "'"  P*^"™  »>>•  P''o- 
however.  the  prohibition  against  .    „.  the  Ti'     ^"''^"•^''-    I^'-^ti./g^l, 
"  l''«<:eor  a  n.achine  as  an  admissi^^  oTZf^"'    "'^"''"^  '""^'f^"'^  o 
|M..ty  o.  nsing  a  ....  '^^.^r.J.Z^:::<-:;J^^^^^^^ 

«.f  thought  by  which  one  thing  .«  "™ J!  L   T'"'  •*"•>■     "^''^  ?■•»<=««« 

assumption  tliatiii  human  experience  The    f       ,?',"'  """"'^'  '"^^s  on  the 

-t '  the  other.     This  «.ss„n.E"t^^e ^in  o..':  T'' ''  ''  ^"""^  --i«ted 

derlie  any  attempt  to  evidence  the  att!r.      ""' /°™  °'  ""other,  must  un- 

of  the  former.    For  practical  i;;llfu''str"'  ''"  *^""'="''^"'  --'-- 
three  heads.  ^     P°'^'  "'«  mtuations  may  bo  grouped  under 

(n)  Miscellntifotu  Instances     Tlmf  fi 
concurrent  presence  of  combustion    that"in?'°™  "^  '"'"'^^  "'''''^"tes  the 
nntural  place  we  are  likely  to  coml'.  '"""'"'"«  "Po"  sea-water  in  its 

^kely  tobefoundinseaso'n  ITeearTillt:'  I'"'  "?  '^PP'^'*--  ^- ' 
"'f-ence  most  usually  takes.     S  form  To wlv'"        ^^ '°'"'"  "''"''  """ 
concurrt-nt  indication  ;  alniost  every  annal.  if      •  ''   ^"*  «"l'e'fi'^iallv  a 
---  one.  .  .  from  cause  to  ^^^  :^;^;^;n  r^^.  ^ 

(i-yuryl.ybi,e„f  K,'^."*.i,Vof  .f   r"  ^  ."» 

^r  Its  """'•'•'""  "-.-'^e'ji& 

"  tl'o  fact  that  «  tlTiuL  is  i     ^;i,.,"""   '''•JT'"*  = 
"•.„  ;.i  ;■;,  -,;""'"  "•  "  "o.i«„rth,  ««  Vt  "na       "'  "?.'•."""'  »  wme  proof  that  it  Lll'  '.'.'""'"'"n 


Ik.vc  .sIi,„v„  th,.  acciill  Lii  ?"^-'-l'8fit  wouM 
Jfon-  the  trial  «„  exdm  H)  *W5  V;""'^  J'"" 
l«'^".l  :  see  «,<  5  4.").'  ///«  ('^.'.""•-"I'ot"  o..  a 

iron.  „H„,iA:szT.M; ;«;;,';'"  •"  •.'"-*  "f 

-"2(..  '.8  Atl    10:u';L';."?~'"-.r''-  «.«  .vt.  216 


till'  sirnc). 

-ndi.io„^„,::i:!;r  "irnVr'Ts""' .i''-; /'•"' 
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'•    the   comlition    i^  .hi        "    *''"•  "'Imitt"! 
.hown).  '"   "'*   "'""'tin..!   „«,   «|«, 
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duce  apples;  that  fire  is  likely  to  produce  smoke,  — such  are  the  true  forms 
of  these  arguments  upon  analysis.  There  are  few,  if  any,  genuine  instances 
of  concurrent  argument  of  this  sort;'  and  no  rules  of  evidence  have  had 
occasion  to  be  laid  down.  The  inference  in  its  true  form  has  already  been 
examined  (ante,  §  436,  par.  3). 

(b)  Existence  of  the  Whole  inferred  from  a  Part,  or  of  one  Part  from 
Another.  To  argue  to  the  whole  from  a  part,  or  to  one  part  from  anotlier, 
is  also,  in  the  last  analysis,  an  argument  from  one  effect  of  a  common  cause 
to  another  effect.  But  for  practical  purposes  it  is  sufficient  to  treat  the 
inference  as  an  immediate  one.  The  condition  of  the  inference's  propriety  is 
that  in  human  experience  the  whole  has  been  found  probably  to  exist  with 
curtain  related  parts ;  it  is  then  admissible  to  use  the  existence  of  one  of 
the  parts  as  evidence  from  which  to  infer  the  presence  of  the  whole  or  of 
one  of  the  associated  parts,  — as  where,  observing  a  floating  iceberg,  it 
is  inferred  that  beneath  the  water's  surface  is  a  larger  mass  of  ice  in  the 
proportion  usually  found  associated  with  such  a  mass  above  water ;  or  where 
on  observing,  from  one  side  of  a  locomotive,  two  driving-wheels,  we  infer 
that  on  the  other  side  there  are  two  similar  ones.  This  sort  of  inference  is 
common  enough  in  trials,  but  does  not  seem  to  have  raised  any  difficulties 
ret|uiring  rulings. 

(c)  Condition  or  Quality  in  one  Race,  from  Condition  or  Quality  in 
Anothr.  Logically  of  the  same  nature  as  the  preceding,  but  in  practice 
having  a  slightly  different  aspect,  is  the  inference  frequently  desired  to  Le 
made  from  the  nature  of  a  condition  or  quality  in  one  place  to  the  condition 
or  quality  at  another  place,  usually  in  the  vicinity.  The  logical  assumption 
is  that  by  a  common  cause  or  causes  uniform  effects  have  been  produced  over 
a  given  area,  which  is  thenceforth  related  to  the  evidential  place  as  a  homo- 
geneous whole  to  its  parts.  In  practical  application,  therefore,  the  require- 
ment is  that  the  two  places  should  be  so  related  that  they  probably  form 
parts  of  a  homogeneous  area  including  tliem  both  ;  and  in  such  case  the  con- 
dition or  quality  of  the  one  place  is  relevant  to  show  the  condition  or  quality 
of  the  other.     This  principle  receives  frequent  application,  —  to  highways,^ 

.  .*  ^  Sidgwick,  Fallacies,  333,  for  an  ex|K)-     snow  arrow  the  highwRV  ;  to  show  its  heiglit 

""J",2,-    i^'  .  ..  ^  *''''=''   »'"'  dispu'eil,  the  fact  of  the  depth  ..f 

»  187»,  laylor  v.  Monroe,  43  Conn.   42  (re-  the  snow  in  the  adjoining  woods  was  excluded 

jecting  the  fact  of  the  nafe  condition  of  a  place  beeaiiae  the  conditions  were  ilissimilar) ;  181)11 

as  shovn  by  tests  made  at  a  different  part  where  CanipUll  v.  Kalamuzoo,  80  Mich.  65.^,  680,  d 

the  contitions  were  different);  1899,  Cunning-  N.  W.  6.'i2,  ,wmW«.(eonditionof  other  piirtsof  the 


ham  V.  H.  Co.,  72  id.  244,  43  Atl.  1047  (condi- 
tion of  rail  us  to  elevation  above  highivHy  at 
other  iBirU  of  a  street,  excliideil)  ;  1888,  Hoyt 
f.  Dhs  .M-^ines,  76  la.  430,  41  N.  E.  63  (.itcd 
ih»l,  §  4.i»);  1891,  Riley  v.  Iowa  Falls,  83  id. 
761,  50  N.  W.  33  (the  condition  of  other  jilanks 
"  along  the  place  of  that  acidciit,"  adinitteii) ; 
1897,  Fanlk  i>.  Iowa  Co.,  103  id.  442,  72  K.  W. 
757  (defect  in  a  railing  at  or  near  the  place  in 
question,  admitted)  ;  1899,  B.iilev  v.  ("entrevillc, 
108  id.  20,  78  N.  W.  831  (condition  of  siden-.ilk 
200  f.M't  away,  admitte<l)  J  1875,  Brooks  v.  Ai'- 
ton,  117  Mass.  204  (injury  at  a  lidjjc  of  ice  and 


sidewalk  fronting  the  same  lot,  admitted)  :  18!I4, 
Eitwards  i>.  Three  Rivers,  102  id.  153,  60  N.  \V. 
451  (injury  at  a  sidewalk  ;  "  condition  of  the 
walk  in  the  vicinity,"  lulmittcd) ;  1896,  \Vi,.l 
II.  Jlendon,  108  id.  251,  66  N.  W.  68  (conditiim 
of  the  sidewalk  several  rods  away,  ailniit 
(ed)  ;  1897,  ("anfield  ».  Jackson,  112  id.  120,  70 
N.  W.  444  (condition  of  the  sidewalk  in  th.- 
vl.inity  of  the  accident,  admitted)  ;  18!ir, 
Hiiynesp.  Hillsdale,  113  id.  44,  71  N.  \V.  Kiii 
(■lefivts  in  other  parts  of  the  sidewalk  built  :it 
the  Mine  time,  ailmitled)  ;  1902,  Styles  v.  IV- 
ratur,  —    id.    — ,  91  M.  \V.622  ("gi'uenilchui- 
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S7,K;Ii,Tb"S  Vi-f  ■■''.■•  -taLt-a; 
"iiin  /,  ^i  .  ••  ■^°  Minn.  98.  100  u  V    vr 

Wing,  76  i,l!^  7I  V  W  «««/  ''-V'"."  "•  R"! 
Lebanon,  67  N  H  170  «q  'Ai  ®^'  '•'""'•roii  r. 
onthefacU):  im  ImJ        ^'"""^  exchi.Ual 

•Iff^tiu  .|ne»tio°).  ]89»   i*^  ""■  ""^"''  "'  "'« 
two  day,  bef„„,  adn.itte      •  Y^l     V  "n'""'"^ 

part).  "'^g'lgeni.e  in  gu,„g  „„  j,,^  ^^^^^^ 

«i:V25r  °''""-'''  '""'«  '"  evidcnce^i«,  ,,« 

•  j885,    CIeveI..,i,l   T.    C    &    I    n     n 
N-».-ll,  104  I„d.  264,  267,  3  N  K    s^«  5^":   "• 


"yof"  cident  e^M,     Iv"";'!'"'''""  "i'-'in- 

"•  R.  Co.,  Mo  4W),  405  4  8'  \i'"' «'''«'""» 
"lent  J  the  i,rece.liW  ,  ?:  '  ^^-  '"1  derail- 
Be«l  ..  R.  oi.r«  N*y  "r74  "'^T'fsl  •  ''{]• 
™,  etc.  :  d.-h.:,^:  ?'.^.*?"'  •«»'«« 


niitted  to  show  tiat  hf  I'?'''?  *  «'»«'••  «J- 
tive);  1897,  Snv.C,  fi."  '""'*  ""•-•  Jefeo- 
n  N   W   47?  /        "Albion,  113  Mi,.h.  97^ 

Hose  i.  St.  Lo  N  52  M^'Jn",''"!"""";  1899, 
(injury  fmrn  t  c  fa  liL*'",  «'"*2'  «^  «•  W.  440 
leged  to  be  mtten  ;  eonditr„n ^rT*-"*"*'"''*  "l" 
the  cornice  allowed  to  h^  T  !'"',''/  "'""'»  ''n 
>"e.t>.0.«ipee.59  N   H    57  Ta  ,'  "i"'  '''"■"- 

the  log  at  its  west  en  1  T^"''«*  """""«  "P"" 
log  was  adn.itte^  to  t  in  ,'LT.'"''  "^  "» 
Evidence  of  «l,eeIm.,rk,L\v'"«''"*y-  •  •  • 
the  log  was  ev  de,  ee  of  a,^ '^°."  ."'*  ?»"*  *'">  "f 
place  fand  whether  it  «^  ^WdT"™,'"  "■•' 
"truelioi,  at  lie  place  of  «f.-.  "^  ""  "''• 
"l.»n  the  siniila^^L  si^e  fo"™"'"",'''''^"'''"! 
with  n.ferei,ce  to  the  Zl^UuT^  tf-  I""'"™' 

.t^tSl/",^-'^'^^^^^^^^^ 

nance)  :  1879  Baxter  r«'p'"°"  «"''  "'""'t* 

of  a  Hu,..  adndtte.! ;  Ba  deen    I  '.h''^'-"'""!""* 

•  1892,  Central  R    r„      '  i'  ""*''• 
?»5.397,  12So!  80Ma£„o:  '?«£*"■•   »«  Ala. 
J«j;ent  place  where  coidiZ?  "/i"?. "'  "P  "J- 


of  fog  on  the  track)  •  1872    PM      .     ' -• 

of  ooal  seams  of  certain  thi^it?  '  ""  •""'^tence 
"Pon  other  I«,lirr„li,i^T'?'''l  T'ol'ty 
to  show  the  e^tence  u  .an  ^'''r'-  "''""tted 
coal  on  the  pi^ini^ 'iL  "quesllo-n).""'  "^"^  "' 


'»'   the    apn;rrL,r?^«^I  ''orr''  ""'  •'"'""  "> 
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condition  of  the  entire  lot  or  mass  from  which  it  is  taken.'  The  requirement 
is  merely  that  the  mass  should  be  substantially  uniform  with  reference  to 
the  quality  in  quubtion,  and  that  the  sample  portion  should  be  of  such  a 
nature  as  to  be  fairly  representative.'  When  the  sample  is  not  taken  from 
the  very  substance  or  article  in  issue,  but  from  another  one,  the  only  dift'er- 
ence  in  the  argument  is  that  another  inference  is  introduced,  i  e.  the  infer- 
ence  of  Identity  {ante,  §  411).  It  must  first  be  e\'idenced  that  substance  A 
is  in  nature  identical,  for  the  purpose  in  hand,  with  substance  B,  and  then  a 
sample  from  B,  working  through  a  double  inference,  evidences  the  nature  of 
substance  A.' 

§  440.  Sam*:  Sample  Copie*  of  Printed  Matter.  An  impression  from 
type  (usually  known  by  the  unfortunate  because  ambiguous  term  copy)  is 
evidence  of  the  contents  of  another  impression  from  the  same  type,  the  re- 
quired assumption  being  merely  that  both  were  produced  by  the  same  type.' 
The  easier  mode  of  proof  is  usually  by  a  witness  who  offers  one  impression 
as  rep'^senting  his  recollection  of  the  othef  {post,  §  748).  The  present  prin- 
ciple ':  J  "ever,  is  to  be  distinguished  from  that  which  is  involved  when  it  is 
attemj.  .1  from  one  type-impression  to  show  the  authorship,  or  publication, 
of  another  and  similar  one.  Two  cases  may  arise,  (a)  Where  the  fact  of 
the  person's  having  printed  or  published  an  entire  mass  or  series  of  impres- 
sions is  otherwise  proved,  then  his  publication  of  each  and  every  one  is 
shown  by  necessary  implication.  But  this  is  the  rare  case,  (b)  Where  the 
authorship  (or  publication)  of  a  single  impression  is  shown,  the  authorsliip 
of  another  impression  exactly  similar  is  not  necessarily  proved,  although  it 
ought  at  least  to  be  regarded  as  evidenced,  because  the  printing  of  one  evi- 
dences in  ordinary  experience  the  probable  printing  of  all  others  of  the  same 
content  and  appearance  (ante,  §  376).  That  question,  however,  does  i.it  in- 
volve the  present  principle,  i.  e.  the  nature  of  the  article,  but  involves  the 
doing  of  an  act,  i.  e.  of  authorship  or  publication.' 


»  1885,  Epps  t'.  State,  102  Ind.  539,  1  N.  E. 
491  (alist'uee  uf  arseiliu  in  another  sample  from 
the  same  package,  admitted  to  show  the  absence 
of  aisenic);  1888,  Com.  t'.  Schaffner,  146  Mass. 
612,  S14,  16  N.  E.  280  (another  saninle  taken 
by  the  inspector  fiom  the  defendiint's  milk- 
wagon,  on  same  day,  at  substantially  the  same 
time,  admitted  to  show  the  had  ()u^ility  of  the 
milk)  ;  183S,  Com.  v.  Kendrick,  147  id.  444, 
18  N.  E.  230  (quality  of  liquor  shown  by  sam- 
ples) ;  1899,  McConnell  p.  Lewis,  58  Nelir.  188, 
78  N.  W.  518  (samples  of  leather,  exhibited); 
1895,  Vietti  v.  Nesbitt,  22  Nev.  890,  41  Pnc. 
151  (the  quality  of  ore  shown  by  assays  of  ore 
"  from  the  same  ore  body  and  near  where  the 
ore  in  question  came  from  but  in  ailjoining 
mine  ").     Compare  the  cases  cited  post,  §  457. 

»  1895,  Fox  V.  Mining  Co.,  108  Cul.  369, 
41  Pac,  308  ((luestion  discussed  as  to  whether 
"battery-samples"  are  and  "  car-samples  "  are 
not  the  better  index  of  ore-values);  1871,  Brown 
r.  Leach,  107  Mass.  367  (Iwforo  testing  by  sam- 
ple, the  sample  mast  be  shown  a  fair  one). 
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*  1864,  Jupitz  r.  People,  34  111.  520  (larceny 
of  brass  conplings ;  samples  of  couplings  testiKed 
to  be  similar,  admitted);  1867,  Com.  t>.  Uoml- 
man,  97  Mass.  117  (to  show  a  liquor  to  bare 
been  intoxicating,  samples  were  admitte<l  of 
liquor  taken  from  one  P.,  contained  in  barrels 
having  a  similar  mark,  and  being  also  similar  in 
color,  flavor,  and  strength ;  careful  opinion  by 
Bigelow,  0.  J.);  1899,  Golden  Reward  M.  Cn.  v 
Buxton  M.  Co.,  38  C.  C.  A.  228,  97  Fed.  H3 
(samples  of  ore  from  an  ore  body  of  the  same 
general  character  and  forming  a  continuation  of 
the  same  ore  body,  admitteil). 

For  statutory  pronisimis  allowing  lampUn  to 
be  used,  see  poU,  §  445.     Compare  also  §  457. 

*  1837,  R.  V.  Murphy,  8  C.  &  P.  308  (eon- 
tents  of  a  handliill,  evidenced  by  other  bills  said 
to  be  similar).  Compare  the  cases  cited  under  the 
principle  of  identity  (anU,  {  415)  and  the  prin- 
ciple of  producing  the  original  {post,  $§  1234, 
1237). 

*  Compare  the  other  principles  as  to  authen- 
tication of  printed  matter  (po>(,  {  21S0). 
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Topic  IV:  Tendency.  Capac.tv,  Quality.  Cause,  oh  Effect. 


1.   0«B«ral  Prinoiplea. 
§  441.  8oop«  of  the  Subject    It  has  already  been  noted  (anU  8  4'^fi^  i 
in  80  many  instances  of  other  classes  nf  Pn«.<.  fiT  i  •  u  •     ,    '  ^  ^^°^  '"''^' 
apparent  inference  offered  is  uprana  ysTs  to't*'"',  "  J'^  ""'"'  "'  «"' 
euce  of  the  present  sort  i  e  in Vhil  M  '"''"''  '"'"  ""  '"f«r- 

tendency,  capacity  or  the  like     iT  i   M         P^^P"**'*'""  ^^  ^^^  evidenced  is  a 

of  the  rk,^3  ar  •ire^aU\rs;^e2^^^^^^^^^^ 

paci^vttditv  o?:  T"^\  "'  '"'^"""-^  circumstantially  a  tendency,  ca- 
fr;;Xlr  rrlr,^^^^^^  ge„e.l.theinteren^;e  is 

tendency  or  capacity  to  produce  such  effects.    Thus  while  oTrTf  tL    l 

ine  injury,  jet  the  subsidiary  proposition  to  which  the  evidence  has  to  h« 
directed  .s  whether  the  factory  has  such  a  tendency  or  capacity!  In  short 
when  1   ,s  desired  to  show  broadly  the  occurrence  o'f  an  eve"t  'or  t^ie  cause 

s  t '  rhrcrL''"^''r"'^"v^^"'^^^ ^^^ '"^^ twobfer  c si 

In  oM   /;,       P     '^  °'  tendency  of  something  to  cause  the  event  is  evi 
S  .?evi^:Tlh  a  "  "^f  ^'"^^^""'^  ""^-  «^^-^>^'  thaVsometirg 
Tf  renLs  ;rch  „  nt  T^"""^^  ""  •'f"'*'"'=^ '  '"'^ '' ''  *''«  ««'=°"d  of  these 

into  issue,  it  is  evidenced  by  using  its  observed  effects. 

priess"  of^lTf^""  "'  "^""T"  ''•'""  («•"— cy)-    The  requirements  for  this 
process  of  mference  are  indicated  by  the  logical  principles  already  examined 

e««..^^^^r^4ffivr?;^  !^:'fr oSJ^^- "'--""°" »'  "^- 
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at  the  outset  {ante,  §§  30-36),  and  a  brief  re-statement  will  be  sufficient. 
There  is  presenteJ,  as  t\io /aetitm  probaiulum,  a  cajiacity  or  tendency  in  X  to 
produce  the  siiecific  effect  B.  This  means  tiiat  in  the  presence  of  a  certain 
complex  of  circumstaiicus  the  introduction  of  X  will  result  in  the  occurrence 
of  B ;  i.  e.  this  alleged  tendency  or  capacity  iu  X  is  not  an  abstract  and  ab- 
solute one,  but  a  limited  and  specific  one,  namely,  a  cupncity,  under  the  cir- 
cumstances in  which  B  occurred,  to  be  followed  by  B.  What  X's  capacity  or 
tendency  under  other  circumstances  might  be,  is  immaterial;  the  single 
question  is  whether  there  was  such  a  capacity  or  tendency  under  the  circum- 
stances in  hand.  In  looking  elsewhere,  therefore,  to  evidence  this  specific 
capacity  or  tendency  by  observing  the  same  eflect  elsewhere,  the  requirement 
is  that  the  circumstances  elsewhere  are  the  same  as  in  the  case  in  hand. 
Thus,  if  elsewhere  are  found  similar  results,  B'  and  B",  accompanying  X,  it 
cannot  be  inferred  that  they  are  the  result  of  the  alleged  tendency  of  X,  unless 
the  other  circumstances  in  those  cases  were  similar  to  that  in  issue;  liecause 
otlierwise  it  cannot  bo  known  that  some  other  circumstance,  Y  or  Z,  was  not 
the  cause  of  B'  or  B".  In  other  words,  unless  the  circumstances  are  the 
same,  the  door  is  open  for  other  hypotheses  that  might  account  for  the  effects 
B'  and  B",  as  well  as  for  B.  Thus,  if  the  proposition  b  that  X  factory's 
vibrations  have  a  tendency  to  injure  an  adjacent  building  B,  the  falling  of 
timbers  in  other  adjacent  houses  B'  and  B"  might  not  evidence  such  a  ten- 
dency if  B'  were  an  old  house  and  B"  were  a  wooden  house,  while  B  was  a 
new  brick  house ;  the  case  B'  would  at  most  indicate  a  tendency  in  X  to 
injure  an  old  house,  not  a  new  house  B ;  and  the  case  B"  would  at  most  in- 
dicate a  tendency  in  X  to  injure  f.  wooden  house,  not  a  brick  house  B.  Or, 
again,  if  in  a  third  house  B'",  lying  on  the  other  side  of  X  factory  and  next  to 

Y  factory  also,  there  is  a  similar  injury,  it  cannot  be  inferred  that  it  is  the 
rasult  of  a  tendency  in  X  to  produv  -i  such  an  injury  to  B,  because  the  factory 

Y  may  have  caused,  partly  or  soleiy,  the  injury  to  B'".  The  general 
logical  requirement  is,  then,  that  when  a  thing's  cajiacity  or  tendency  to  pro- 
duce an  eflect  of  a  given  sort  is  to  be  evidenced  by  instances  of  the  same 
effect  found  attending  the  same  thing  elsewhere,  these  other  instances  have 
probative  value  —  t.  e.  are  relevant  —  to  show  such  a  tendency  or  capacity 
only  if  the  conditions  or  circumstances  in  the  other  instances  are  similur  to 
those  ill  the  ease  in  hand} 

But  this  similarity  need  not  be  precise  in  every  detail.  It  need  include 
only  those  circumstances  or  conditions  wiiich  migiit  conceivably  have  somo 
influence  in  affecting  the  result  in  question.  For  instance,  in  the  case  put 
above,  tlie  circumstance  that  house  15'  was  of  wood  while  house  B  was  of 
brick  would  conceivably  afl'ect  the  ease  and  likelihood  of  injury  by  vibration ; 
but  the  circumstance  that  the  inner  walls  in  B'  were  papered  while  those  iu 
B  were  kalsomined,  or  that  the  house  B'  was  painted  red  while  the  house  B 

*  III  the  foregoing  analyaU  the  inference  from  construction  from  the  mere  fact  of  the  (ilaiutitrs 
otlier  iimtanccs  only  is  considered.  The  infer-  injury  in  an  accident)  U  recognized  as  a  \<w- 
euce  fruin  tlie  instance  in  issue  (t.  e.  of  negligent     sunil>tiou,  and  u  dealt  with  poU,  |  2509. 
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b..,,  „«1.  mdi,  ««,„,l.n,  ito  diiw™   7       «f  n~M«  "•  .l».«  lo  l«™ 

«.d„,  1.  „,  ™,^  „d  L*j":ct  ~  £U':,m;°  ■'^  °^rr  "'*';,"'• 

did  not  show  that  the  exoeriment  »..  ^S        ,'«"**"  "'«  J'"/-  •  •  •  The  appellant 

to  warmth  aud  inoi8tura^?thJ.L/  1  ^  **•  '^''^'"■'"'*'  '""^  "■«  auditions  as 

the  mI  "  •'"  '""'  "P°^  ""y  °"'  '"''^  »'«"'.  probably  were  no^ 

i^02,  Afiller,C.  J.,  ia  Chicago,  Si.  L  fr  P  P  r«  ^  m       •  .   , 

d«™ .».  ,„  .^kt^'^^s^-.Hir.r  >» ««""".« "» *».»»»  «,d  .ou. 

11..  ncisbbort jToI  Z,  PU  ,;S,  „  i'  ■*•"•"'•  pip-  «""rf  .«y  dwlltau-lou  Jl, 

s.  .%i^j:  iLS' "'"'  K'  T""?:;  ■"  •""  •""•  "•" """'-"  °'^ 
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enci<  o{  which  nil  thf>  iiiin:iti-.s  were  iiibjeetvd  alike.  Evideuce  that  inmate*  of  Kiiotber 
house  were  made  sick  in  cunwrinenov  o(  inhaling  the  gas  .  .  .  has  been  held  to  be  inail> 
mitisible.  1'he  evidence  itliould  l>e  limited  to  the  effet^t  of  the  gaa  upon  those  who  lave 
in  common  and  under  similar  cM'cumiitaneea  iuhaled  it." 

1860,  Uaidner,  J.,  in  IJtuitr  v.  Doe,  I J3  Mas*. .%«,  S6l,  8  N.  E.  415  (to  show  that  ti.e 
plaintifTs  illness  on  board  the  defendant's  vesMel  was  due  to  the  defendant'!*  failure  to  su{i- 
ply  ant  i-Morbutic  food  and  medicine,  the  fact  waa  offered  of  a  similar  sickneM  of  others  of 
the  crew,  on  board  the  Khip,  about  the  same  time) :  "  It  it  difficult  to  And  a  case  where 
oil  the  conditions  and  circuiiiNtanceH  aflFecling  all  the  crew  were  so  similar.  As  suggeHtt-d 
by  the  plaintiffs  in  their  argument,  the  crew  lived  together  in  the  same  quarters,  on  the 
same  vessel,  for  the  same  IcmikIIi  of  time,  worked  in  the  same  employment,  were  subjected 
to  the  same  climatic  inilufucus,  liaidNlii[is,  deprivations,  and  manner  of  life,  partook  uf 
the  same  food  at  subxtantiullv  tlie  same  time  ;  and  of  the  crew  of  twelve,  eight  were 
affected  at  al>out  the  same  time  with  about  the  same  symptoms  of  disease.  This 
evidence  .  .  .  tended  directly  to  prove  that  the  proviaiona  served  to  the  crew  were 
unsuitable  and  iusulBcient,  and  that  the  sickness  was  occasioned  by  the  want  of  anti- 
■corbutics." 

1887,  Hitlmeii,  J.,  in  llctre  y.  Dennett,  145  Mass.  !}8,  U  N.  E.  838  (a  stockholder  alleged 
that  the  invention  "  nabob,"  for  the  manufacture  of  which  the  corporation  was  formed, 
was  worthless  to  effect  ita  represented  object,  the  painless  extraction  of  teeth ;  the  invent- 
or's patients  were  allowed  to  testify  that  it  practically  prevented  pain,  where  ahnilar  ope- 
rations had  formerly  been  painful):  "The  objections  made  to  it  are  .  .  .  that  the  fact 
may  admit  of  being  explained  by  other  causes  than  the  conclusion  sought  to  be  uftub- 
lished.  In  some  cases,  at  least,  it  would  seem  that  the  painful  fillings  were  performed  by 
other  dentists,  so  that  it  might  l>e  argued  that  the  evidence  was  only  a  testimony  to  the 
skilfulness  of  the  defendant's  hand.  But  .  .  .  when  the  fact  sought  to  be  proved  is  very 
unlikely  to  have  any  other  explanation  than  the  fact  iu  issue,  and  may  be  proved  or  dis- 
proved without  unreasonably  protracting  the  trial,  there  is  no  objection  to  soing  into  it. 
If  a  dozen  patients  .hould  testify  that  when  the  defendant  used  his  naboli,  he  filled  their 
teeth  withoui  urting  them,  and  that  he  hurt  them  a  good  deal  when  he  did  not  use  it, 
supposing  the  testimony  to  be  believed  and  not  to  be  explained  by  fancy  aiid  a  general 
disposition  on  the  part  of  witnesses  to  think  well  of  now  nostrum*,  it  would  go  far 
towards  proving  that  naboli  had  some  tendency  to  deaden  pain." 

1883,  Lord,  J.,  in  Slate  v.  Ju»liu,  11  Or.  18J,  8  Pao.  337 :  "  The  object  of  the  experi- 
ments made  on  the  pasteboard  targets  which  were  offered  in  evidence  was  to  prove  by 
inference'  that  the  deceased  came  to  his  death  by  a  near  gunshot  wound  at  the  hands  of 
the  defendant  .  .  .  [Afterdcscribing  the  characteristics  of  '  near' wounds,]  Now  it  must 
be  manifest  that  there  are  here  noted  so  many  marked  characteristics  of  near  gunshot 
wounds  which  could  by  no  jmssibility  be  reproduced  or  represented  by  experiments  mwn 
pa.stel)oard,  yet  upon  which  the  fact  of  a  near  wound  is  made  to  depend  and  often  to  be 
deb'rmined,  that  it  would  be  utterly  unsafe  to  apply  the  inferences  sought  to  be  deduced 
from  such  experiments  to  the  facts  in  dispute,  unless  there  can  be  found,  in  such  experi- 
ments and  in  the  subject-matter  which  it  is  their  object  to  explain  or  illustrate,  some 
point  of  similitude  or  ground  of  common  resemblance,  always  present,  as  a  result  induced 
by  a  similarity  of  conditions  or  circumstiinces.  .  .  .  When  it  is  considered  how  important 
it  is  that  experiments  should  be  based  on  conditions  and  circumstances  as  nearly  as  pos- 
sible like  the  matter  they  are  intended  to  illustrate,  to  avoid  the  liability  of  misconception 
or  error  from  some  supposed  agreement  or  resemblance,  we  should  certainly  hesitate  to 
admit  such  experiments."  i.  *.  when  made,  as  here,  by  non-professional  witnesses  not 
skilled  in  determming  the  essential  appearances  of  such  wounds. 

18!)2,  Lord,  J.,  in  I^onard  v  .So.  Pur.  Co.,  21  Or.  555.  55fl,  28  Pac.  887  (admitting 
experiments  as  to  whether  a  rail  could  have  injured  a  wheel-flango) :  "  There  seems  to  l>e 
eoine  hesitation  in  receivins  evidence  of  experiments  or  demonstrations,  and  from  the  lia- 
bility to  misconception  and  error  there  can  bo  no  doubt  that  the  experiments  or  demou- 
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•nt  cMe  tho  tb  nn  urad  for  th.  n...^ww.    «   i  /    .       inwrierea  wim.     In  the  nrea> 

There  is  also  available  here,  but  not  so  commonly,  the  subordinate  form  of 

tan  esB^B       '««^«"'«  of  lUn  examination  «,ay  be  made  of  sundry  in- 
stances  B,  B  ,  CD.  similar  to  each  other  in  all  other  conditions  except  that 

fff  V  P  '    J[      ;  °"^  *•*"*  "'  """"  "«  '"^  ceases  to  l«  present  a  different 

SS  bv'tl^i  ""''  '•  T  "^  "'^^"^^  "'"'  ^''"  ''"^-«-«  of  effect ,?;.:! 
di.ted  by  the  difference  in  the  ahsonco  or  presence  of  X  ;  because  that  is  the 
o>>^ly  causative  circumstance  which  is  different  in  the  different  r„st^„ces 
The  requirement  is  that  the  other  instances,  i.  e.  of  B,  B'.  B"  not  S 

fv„,i;i  1    .  «.^'J«""ng  »  'n  judicial  investigations  not  so  frequently 

available,  because  it  is  not  usually  feasible  to  find  instances  which  fulfil  the  e 
requirements ;  but  so  far  as  the  issue  admits  of  experiments  in  whi  the  con- 
d.tK>ns  can  be  thus  artificially  manipulated,  the  mode  is  equally  feasible 
Oc  asional  instance,  are  found  in  the  precedents,  usually  in  the  forL  of  prooi 
of  the  absence  of  the  harm  in  question  before  the  alleged  harmf.U  act^and 
then  the  supervening  presence  of  the  harm  immediatel/after/ 

{ante,  ^42)  that,  m  ascertaining  the  principles  of  circumstantial  evidence 
he  ruLngs  of  Courts  aie  tonnd  to  be  much  obscured,  and  the  dif^c  li  y  oi 

pnnc.ples  resting  on  notions  of  Auxiliary  Probative  Policy.    The  resulTLf 
their  concurrent  application  is  the  frequent  exclusion  of  facts  that  a     en 
tirely  relevant  and  would  have  been  admitted  if  the  principles  of  R  levtncy 
alone  were  to  be  applied.    It  is  important  to  distinguish  the  rule  and  Z 

pnncip  e  o  Auxiliary  Policy.  The  fact  may  be  generally  relevant,  yet  in  a 
particular  instance  obnoxious  to  some  rule  of  Au.xiliary  Policy ;  am  f  so  it 
may  become  proper  to  use  it  on  some  occasion  to  which  the  fa  te^  ule  d;^s 
not  npp  y.    Or  the  fact  may  l>e  obnoxious  to  no  rule  of  Auxiliary  Poll  y  b^ 

can  he  so  changed  as  to  meet  the  requirements  of  Relevancy.    It  is  therefore 

reason  of  exclusion  is  a  reason  of  Relevancy  or  a  renson  of  Auxiliary  Policv 
In  practice,  the  Courts  almost  invariably  indicate  the  reason  for  exclusion '; 

Kl!rtVe.^'e?'','bi%^r8l69V.i^!'/?f2;      f  If} /  ^^^^^^"^  '■  ^-l"'"™.  21    Pick.  237. 
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and  the  material  ia  plentiful  '-^r  a  correct  understanding  of  the  principle! 
intended  to  l«  laid  down  bjr       <ni. 

Of  the  various  coniiiderations  of  Auxiliary  l^rolmtivo  Policy  recognized 
in  the  Inw,  only  two  have  any  application  to  the  present  sort  of  evidence. 
(1)  The  reason  of  Unfair  Surpritt}  The  notion  here  i^  that  the  produo* 
tion  of  various  instances  to  evidence  a  tendency,  cnpncity,  or  quality  finds 
the  opponent  unprepared  to  answer  such  evidence,  —  unprepared  to  dispute 
the  occurrence  of  the  various  instances,  unprepared  to  test  or  to  rebut  or  to 
explain  away  the  varied  facts  thus  {wrhaps  for  tiie  first  time  brought  to  his 
attention  ;  and  that  therefore,  on  account  of  the  danger  of  relying  on  evi- 
dence thus  not  o)x5n  to  exposure  by  rebuttal,  it  should  bo  excluded.  (2)  The 
reason  of  Confuiion  of  luuts*  The  notion  here  is  timt,  in  attempting  to  dis- 
pute or  explain  away  the  evidence  thus  offered,  new  issues  will  arise  as  to  the 
occurrence  of  the  instances  and  the  similarity  of  conditions,  new  witnesses 
will  be  needed  whoso  cross-examination  and  impeachment  may  lead  to  fur- 
ther issues  ;  and  that  thus  the  trial  will  be  unduly  prolonged,  and  the  multi- 
plicity of  minor  issues  will  be  such  that  the  jury  will  lose  sight  of  tlio  main 
issue,  and  the  whole  evidence  will  be  only  a  mass  of  confused  data  from 
which  it  will  be  difficult  to  extract  the  kernel  of  controversy.  These  rea- 
sons, as  appliel  to  the  present  sort  of  evidence, have  been  frequently  invoked 
in  judicial  opinion : 

1882.  LonI  O'llagnn,  In  M,!mpolilan  Atylum  Patriet  v.  Hill,  47  L.  T.  R.  N.  s.  SO  (apeak- 
ing  for  the  rejection  of  eridenve  of  the  effects  of  other  hospitals  in  spreading  contagion, 
offered  to  8how  the  noxious  quality  rl  the  one  in  question) :  "  Without  proof  as  to  the 
state  and  management  of  the  othe  hospitalH,  so  as  to  fstsblish  a  substantive  similarity, 
any  inference  drawn  from  a  companion  of  their  openition  with  that  of  the  H.  asylum 
might  have  been  quite  fallacious  and  deceptive.  But,  even  without  regard  to  this,  .  .  . 
it  would  have  involved  the  jury  in  a  multitude  of  collateral  inquiries,  calculated  to  con- 
fuse  and  embarrans  them,  and  it  might  have  lieen  endlessly  prolonged  by  an  indetinite 
multipli  ation  of  objecta  of  comparison.  To  keep  such  investigations  within  reasonable 
limits,  and  secure  promptitude,  precision,  and  satisfaction  in  the  demonstration  of  justice, 
it  seems  to  me  that  Courts  should  be  very  jealous  of  the  admission  of  such  proof." 

1877,  AMum,  .1.,  in  Inmrance  Co.  v.  Tobin,  32 Oh.  St  00  (excluding  previous  instances 
of  steamboat  disasters  occurring  through  snags,  etc.,  and  yet  without  any  shock  or  othi-r 
coincident  warning):  "It  was  calculated  to  create  as  many  collateral  issues  as  special 
cases  of  such  loss  introdnred.  In  this  case  the  witness  [to  the  former  instance]  says, '  Xo 
one  knew  anything  about  it  at  the  time.'  .  .  .  This  would  probably  become  a  disputed 
question,  calling  for  the  testimony  of  all  the  i>er8ons  on  the  *  Sherman '  at  the  time  of  the 
[prior]  accident  to  settle  the  question  of  fact  as  to  her  case.  Here  would  be  a  vexed  but 
valueless  collateral  issue.  .  .  .  Very  many  cases  [of  similar  accidents]  were  introduced  in 
testimony  on  the  part  of  the  plaintiff.  .  .  .  This  class  of  fc'stiuiotiy  was  incompetent 
because  calculated  to  surprise  and  take  undue  advantage  of  defendant  at  the  trial.  Onli- 
narily  he  couid  not  be  prepared  to  meet  and  contest  the  merits  of  each  i^rticular  rase  of 
loss  from  unknown  cause  introduced.  To  deprive  him  of  this  privilege  would  In;  tlie 
deni.-il  of  a  legal  right,  and  to  admit  tliem  would  overwhelm  the  cose  with  collateral  issues 
of  fact,  distract  judicial  investigation,  leading  to  no  valuable  legal  result." 

1879,  Dot,  C.  J.,  in  Amoskeag  Co.  v.  Kead,  60  N.  H.  332,  337  (excluding  evidence  of 


*  This  principle,  in  its  other  aspects,  ia  dealt 
with  post,  $S  1818  St. 
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*  This  principle,  in  its  other  aspects,  ia  dealt 
with  poaf,  a  1863,  1904  ff. 
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(443 
Th.  »ri.I  to  which  p.rtl«.[^rtltMt/r;"''i  "•"'■•  '•  -'*•»  •  I"-**""  »'  '"4 

of  th,  particular  e«..  «,«/•«  nrne«.«.  rir/."^7  °'  J'""'*  "»''•"  "•.  clrou,„,t«>.cM 
U..t  dir*.tion. "  '  '  "•*"  '"y  •ntltled  m  •  matter  of  law  to  go  further  in 

..itZU'oftnS^^^^  "3:  ..On,.ub.U„ti.|  .round  for 

1.  found  th«  a  lej;i.i,n«t«  inferenrii^wTt  ,  !  .,  ""  ^**"^^'  '''-""'y  '»  «"  •""-t'.I. 
."d  .  hct  of  coll„t..ral  i.,u™  .r«  broTgl^'rii''  tZtT  T  '"  '^''''"  '™'»  ""  «"''•' 
re.l  point.  The  fe.r  of  thi.  ha,  Zn.UmL,^!  "'•.•""'"'"'  «'  'h"  Jury  fron.  th. 
de„«,  which  ndght  throw  light  up„^  theC;  "       ■"•  '"""'"'^  '''""'"°'"  •«'•"""«  'vi- 

thattwo^;;:r'p;in;;a'?3;;;:rti:iTiv^^^^^  r:j^-"'  (-...d.ng  the  f.. 

overturned) :  "  [Court,  I.uth  excluded  Lerj^'LVhl'  ""  P'"'"'"*"'  "'"'"h  ^"^  «>^n 
»«»y  thH  mind-,  of  the  jurom  from  the  V»i„tf.^  ^''.'"'  ""'''  •'  '''«'"'^  t«..d.  to  draw 
tl-n ;  and.  mo,«,v,r.  .Lu,o  Ta  iX"' ^'J";;:::',""'!^,  -«"«  (-Judica  and  .niale.^ 
««n,ina.ion.  i.  not  preenmaMy  preparJlo^ J;  it  ^  '' n  ""  '"*'''""  "'  "'"'' «  «°"'«'  «>' 
niony  w«.  relerant  to  prove  •  defect  .  1^^,.^  i'      I   "  "'"f"'""  """  "  ""i"  »•'»«- 

•1.0W  th„t  the*,  per*,;,H  were  not  drivin»"carefT.I  J ^..7^  ,*"  .~'»'*^""t  C"  «n,wer]  to 
dre.1.  had  pa^I  orer  thi,  highway  "ffXwJ'rJ  """"'•''  '*'*"'"  "'*'  "'»'  ''""• 
defect  So  i,.uo  after  !•,„«  would'bl  S  Indf^LT^ '"","'"'"•"""«"«  "^e  alleged 
by .  ,e  pleading,  would  multiplv;  the  ^  i«uAS„"'  •''*' '°  '*•"  ""''»  *'"-  "''d' 
puoding  like  the  banyan  »r,*  „f  l„,,|  ™who«  b™th     5  ""u '""•  •"''  *'«' ""» '"•"  «• 

thU  is.  in  g^neral.  „o  v„K  e^u^ntTg  mT  SHt  TTT'  "f 
risk  does  not  usually  exist  to  «„y  serious  extent  in  fb  ^''^  P'"'^' '''° 

for  the  nature  of  the  controversv  r«?inv  "'""V  .^^  P'^"''"'  ""'^  »'  '^'ue. 
^vill  1«  lesortod  to     Further^  ^h«  i  '"^^T- ''''  """^  ''^  «^'''«"'-«  ^ha 
to  prevail  except  to  p"  vent  ^r'ta^  S""".'  "  ™'''^  ""°^^^  ^'^^^h^'o 
(ante,  §  104  •  w«/  8  97QTrb        m      ^^'  "^  ""penchnient  of  character 

whoi;lfettranlT  ;  tratrir:b'^  ""«"^  -"««  over  a 

expected  evidetcebea^  Let  vuDoX^''°",  I"  '"'''  ^'"^^  "'«  "«* 
both  of  time  and  of  material  ^.S  ^  f  ?''.^"*  *=°^'''"  "  «">«»  '""ge 
frequently  the  sole  ace  S,e  or  Sle  "  Z''  °'  ''""'"«  °"^  '^"'  ^''-h  is 
occasional  disadvantage  osurpris"  The  lit"'  ?  T'^'  ^''^^'^^  *''""  *''« 
added,  is  very  rarely  pressed  fntti,  I  T  "^  ""^  '"P"^"' ''  «''""ld  ^ 
from  Confusion  of  sueT  In  Jhe  ir,"  ""^  ^^^  ^'  ''^  »•>«  "'^"'««nt 
no  means  universallv  ^;b„  "      !  ''"\?'"*^''' »'  ""'t  be  noted  that  it  is  by 

offered  of  theTn  et^  ^q^alilT^  J^  ^"  ''"'•''''-  ">^'-- 

■nonly  disputed.     In  the  neri    L  't    ,°"'°''°"'  ""'^  "«  »«'  '^o'"- 
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Uralvlle  o    t,,;  evidence  i.  rcUmeJ  for  olhur  ca«...-..amely,  tl'« 

'pJ^Ln   -^^^^^^        it  t«  the  diM^retion  o(  the  tri-l  fourt  to  d«w  .  lajo 

„  'TxcluMon  wherever  the  evil  «f  confu.iou  of  ...ue.  '7-»^-_^ /'«  who  e 

•<  a  Durelv  practical  one.  a  concession  to  the  shortness  of  life  ,  ad  .t  woum 
be  Sn  voXHe  geniu.  of  our  law  if  Court.  .h.-uM  fc-l  obliH  to  Iny 
Lr«  hard  a„d.fan  rule  of  exclusion  when  auch  a  mmple  cxped^nt  wa.  at 
hand  for  nreventinB  the  auppoaed  diandvantnges. 

r444  iLoretlo:  ol  th.  TrUl  Court  The  true  solution  of  the  confl.c  m« 
considerntionB.  then,  is  that  evidence  of  Ihe  aort.  when  relevant,  ahould  be 
aLlted.unlJaH  iu  the  discretion  of  the  trial  Court  .t  seen, a  to  involve  a 
^Su.  i;convenience  by  way  of  unfair  ^urpri.e  or  eoufuaum  of  .wues.  Such 
18  the  solution  dearly  pointed  out  by  many  CourU: 

1872    Do,  .1,  in  Porlins  v.  W.ntn,..rfln»J.  52  N.  H.  401.  408:   "Another  c.«»  of 

«in  a  variety  of  con.i.leration.,  Bome  of  wl.ich  are  erroneou.l>  g.v,M,  i .  the  b~>k»  »  "r" 
r"for  th"  elch.Mon  of  .rrelcantor  collateral  evi.lence  aj.  a  ...attor  "f  »w  Jhe  dec.,  on 
^  .hL  n Ztion  of  fact  wa.,  in  the  peculiar  and  technical  lanBuago  of  the  law,  an  excrc..* 
of  th.H  qu.«tion  ol  tact  wa.,  in  i      i  experimenU  or  exi*rience.  on  ma.,y 

ISOl.  Anofr/(f)n,  J.,in  Bemw  V.  7«m/-fe,  Hi.  Mass     ii..    "t,  ,      ,\    .-       ^ 

i  In  Rw»p  1..  Dennett,  US  M»m.  28,  H  N-  E-  938- 
i  45  N.  H.  118,  H9,  lit :  anie,  |  21». 
6J8 


If  430-404] 


GENEItAL  PRINCIPLES. 


lb.».  Court  „r  I.W  will  r.f„«  tor.vr"iri;L'r.«  '» '"^  »»'"'«»"•' c*-.  .uch 
10.  niliuf  w  ,  nwttor  of  UUcr«ik,u.-  '  **'  ^  pn»Wlng  Judg.,  but  wiu  t,^ 

This  aeniiible  .olution  hu  not  vet  W„  ™       n 

been  con«Uer.d.  the  evidence  h«  Z,  .ft 'IT  "•  ?'  ^""'"^  *'"''^^  »>«. 
"  if  by  n  fixed  rule.  ahuZhtlTZ  I  "1  """"  "J*^^'**' «'  '«'^«Pted 
fomityin  the  ruling  outctrtrr  """'t  ''"  •**'"  "  '"^''  "'"'»- 
to  leave  the  ,,«,«ble  inconvenience  to  .  ""''?  ^"^'•■"^  ™"'«  P"«'tical 
fitted  to  determine  it/    c  tr^  Co' t  nJ".  *^'^  ^^  *''«  *"»"''""  »««t 

convenience.    Thi.  nttimdeT  Lll    i  ""'"'"""•'J'  d»c«tio«  based  on  in- 

and  Win  probab,,  n:Sterr  "pptr:  t^ir^Jr  ^i  'r  ""'"^' 
«uch  evidence.  ff'">ui  as  tne  true  mode  of  dealing  with 

ways  inVhkrtTe'lu*rarbrTt,"3re*.rw  *  ^l^'!'-"-"-    There  nr«  two 
or  quality,  on  the  principle 'unlrcIdemioTT'"^  tendency,  capacity, 
stances  as  may  be  fouud  n-ady  at  hand       ";         '  " ''^  ""'"«  ""'^h  in- 
occurred  in  the  ordinary  cour,«Ve^enUaTT''*  '''*'''*  ^''''  "'"^"''y 
purpose.     The  other  is  i  r^prSuce  aS  n     ''"P"  *"  ^  ""•'°'  -'  ^»'  ^..e 
conditions  and  then  «bsm?  he  data  !u       ^  and  expressly  the  appropriate 
>"ent.    The  forn.er  prSl  is  til  ^i.n       "       ^i  S"  ''^"'^  ""'^  Prenrmnge- 
thntof  Ex,,erin.ent.    The  former  i,   Z     "',"  "^  O^'^""""";  the  latter  is 
inferior  to!  n.ost  pur,i  eVlH^e  iS  '"     ''*"'"''«r*=''=-"'""'^«-  '^'''tinetly 
come,  it  is  not  usually  feaible  »„'  '*'""«'!'"  t"king  data  just  as  they 
re,uired  for  the  ^a  iit^  or  certl.l  o5"''  ^'"f" ''  ""  P'"!*'  -"^'tions 
tl.e  conditions  may  usmHy  be  Zl„     V  "  ""T"'  *'"'«  '"  '''«  l»tter 
order  to  make  a  soLd  in  Jr^LnXf  t.r?"  '  "  ''"^  "^  "''«''^''  '" 
nio-lern  scientific  world  is  bX.   „^  ""^'  '"'"""^  «'  data,  in  the 

value,  as  not  to  be  re!t  edl '  "JT."  ''  ""T'^'^^^  '"  '"'"'«'  »"  I"°''"tive 
logical  forn.atious  ^atl::^Z:^'  f "'",?  '^7  «''''i'«'  «- 
l-rearrangement  and  control.  ^  ""'  "'"""^  ^'^"''t  of  artificial 

wh^U:!lVefeSbuldtt:n:t""f  ^'r.''^  "-^"'^  °^'-  "-  that 
■  certain  tuental  stat  Jwl^'^Z  ' "  ^ntl  "  '"  ?''  •""^''-  '^'^^  " 
tisra,  but  perhaps  deserves  to  be  "''"":"'. '"oments  be  tcrn.ed  conserva- 
ofteuduetVnothingZe  incui  1^„'""'"  "'"•--™'"'''^<l"ess.  It  i, 
bigoted  fear  of  even-thinl  „TS  T  1?  .'«""'•"»«-'«  "^  Precedents  and  u 
vo....-a4       "^"'>t'""S  ""t  techn^l.    This  attitude  has  shown  itself  ^a 


§445     EXTERNAL  EVENTS,  CAUSES,   AND  CONDITIONS.     [Chap.  XVI 

many  quarters,  in  the  form  of  an  alarm  at  experimental  evidence,  a  disincli- 
nation to  accept  what  does  not  come  in  the  accustomed  shapes  of  certified 
copies,  sealed  instruments,  and  sworn  depositions.  It  is  the  same  spirit  that 
was  so  reluctant,  at  the  beginning  of  the  1800s,  to  resort  to  expert  evidence. 
It  is  the  same  spirit  that  is  willing  to  doubt  the  propriety  of  showing  to  the 
jury  the  very  thing  whose  existence  is  in  controversy,  and  prefers  that  the 
regular  and  cumbrous  indirections  should  instead  be  followed  (post,  §  1151). 
This  spirit  has  led  occasionally  to  a  rejection  of  experiments  offered  under 
the  present  principle  as  evidence  of  a  tendency,  capacity,  or  quality.  These 
rulings  of  rejection  a-e  usually  to  be  compared  to  the  shying  of  a  horse,— an 
instance  of  instinctive  but  unreasoning  repulsion. 

Occasionally  there  is,  to  be  sure,  some  independent  and  plausible  reason 
for  questioning  the  evidence ;  for  example,  experiments  made  in  a  court-room 
in  the  presence  of  the  tribunal  may  be  inconvenient  and  impracticable  {post, 
§  1160) ;  experiments  have  also  (but  improperly)  been  objected  to  because 
they  are  hearsay  or  ex  parte  only  {post,  §  ISSf)) ;  experiments  of  some  kinds 
may  be  objectionable  because  they  violate  the  privilege  against  self-crimination 
{post,  §  22G5).  So  far  as  these  considerations  apply  to  experiments,  they  apply 
to  them  in  common  with  other  forms  of  evidence,  and  may  be  dealt  under  the 
other  principles  of  evidence  just  indicated'.  But  the  present  question  is  the 
simple  one  whether  data  whose  relevancy  is  not  questioned  are  objectionable 
or  inferior  because  they  have  been  obtained,  not  by  observing  merely  s-:">i 
casual  material  as  Nature  has  provided  for  us,  but  by  carefully  arrar-jing 
the  conditions  so  as  to  obtain  by  experiment  more  trustworthy  results.  That 
there  should  be  such  a  distinction  between  Observation  and  Experiment 
would  be  unworthy  of  our  law.  That  there  is  none  has  been  made  clear 
Ol  je  for  all  in  a  classical  passage  by  one  of  the  greatest  of  American  judges : 

1870  Doe,  J.,  in  Darling  v.  Westmoreland,  52  N.  II.  401 :  '•  Was  the  fright  of  Fletcher's 
horse  competent  evidence  on  the  question  whether  the  lumber  wa.s  likely  to  frighten 
horses?  ...  On  the  independent  and  general  question  of  the  horse-frightening  capacity 
of  a  certain  pile  of  lumber,  what  rule  of  law  considers  the  fright  of  [the  plaintifTs]  horse 
as  important  and  disregards  the  fright  of  Mr.  Fletcher's  horse  as  of  no  consequence  at 
all  •?  .  .  .  If  the  question  were,  whether  the  lumber  was  capable  of  floatmg  in  water,  or 
making  a  good  fire,  or  being  sawed  or  cut  or  planed  in  a  specific  manner,  or  supporting 
horses  and  wagons  passing  over  a  bridge,  there  could  be  no  legal  objection  to  the  trial  of 
an  appropriate  experiment  upon  it  in  the  presence  of  the  jury,  or  to  the  evidence  of 
experiments  that  had  been  tried  elsewhere.  And  there  is  no  reason,  outside  of  the  tech- 
nical rules  of  law,  why  its  ability  to  frighten  horses  should  not  be  tested  out  of  court,  and 
proved  in  court  in  the  same  manner.  When  we  want  to  know  whether  a  certain  hm-se  is 
skittish  or  is  capable  of  a  certain  speed,  whether  a  certain  substonce  is  poisonous  and 
destructive  of  animal  or  vegetable  life,  whether  certain  materials  are  of  a  certain  stiengtli, 
whether  a  certain  field  or  a  certain  kind  of  soil  Is  likely  to  produce  a  certain  kiiwl  "■■ 
amount  of  crop,  whether  a  certain  man  or  brute  or  machine  is  likely  to  perform  a  certain 
kind  or  amount  of  work,  or  whether  anything  can  be  done  or  is  likely  to  be  done,  one  way 
is  to  speculate  about  it,  and  another  way  is  to  try  it.  The  law  is  a  practical  science,  an.l 
when  it  is  appealed  to  to  direct  what  means  shall  be  used  to  find  out  whether  a  eevtaiti 
pile  of  lumber  is  likely  to  frighten  horses,  if  any  one  asserts  that,  on  this  subject,  the  law 
prefers  speculation  to  experience,  abhors  actual  experiment  and  delighU  in  guess«..rk, 
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the  penon  advancing  auch  a  proposition  takes  upon  himself  the  ta<k  of  n,»i„f  •  •  : 
upon  Bou.e  legal  rule,  distinctly  stated  bv  him  .nH  w»n 111  l^? rr°\'^'^^''>»^e  >* 
Such  a  proposition  U  not  sustained  bythe'^^on  of  t^e  Lw  T  ^^'^"'.  authorities, 
that  can  be  justly  called  a  principle      HvXtM        .      ,  »'""""<"1  by  nothing 

principle,  is  it  suDUorted  V    ^      ^ff "     "'.*'""  technical  rule,  at  war  with  reason  and 

experience  was  intnxluoed The  tendenc.  ^,rZl    K™     ^        ^  "'*  plaintiffs 

tion  (which  Is  a  peculiarity  of  preceden  s  of  Fn!^Ii  h      !'*»  »>««"  "Sf^^vated  by  an  excep. 

ration,  in  behalf  of  human  m"ZZ7 cTrclZuZZT^ '"'''''"' J'''  '*""'""  '""°- 
strong  may  be  the  inclination  derivld  f  on  tH  re" elTe  .T,  ""T\^-  """^  ^''^'''' 

Therei8anincrea9i..g  judicial  tendency  to  treat  evidence  of  experiments 

n  the  sp.nt  of  Mr.  Justice  Doe's  utterance;  and  it  can  hardly  be^upS 

hat  the  casual  erroneous  precedents  would  be  regarded  as  a  hindmnce 

H  ,vv  much  more  ni  harmony  with  the  pristine  practice  of  our  law  inir 

Ju.Uee  Doe  s  attitude,  than  that  of  the  modern  rulings  which  he   u    l!  crit 

posed  witch  touched  then,  "  which  accident  wouirnotLpj^  ^  th' ti^f^n' X 
«ith  Amy  Duny,  a  defendant,  in  another  part  of  the  Courr     'Thev  n?.f  »  u  /*" 

returned,  openly  protesting  that  t^  L  bel  iev'  he  lie      an^l'of  I.ifT"-"'"' 
was  a  mere  imposture.    This  put  the  Court  and  all  peisrsln t^  a I'ld" m       "  '""'""''' 


In  thp  following  list  are  given  numerous 
e.-ca.niiles  of  the  .lifferent  kinds  of  rulings  uiwn 
. ».«nments  as  siioh  ;  tlic  list  iucliules  nierVly 
ty|.ical  cases,  and  many  others  may  Iw  found  in 
the  citations  of  the  ensuing  sections.  The  ruliiiin. 
may  he  grou|HHl  as  follows,  all  the  cases  named 
1*111,;-  cite.1  more  at  length  in  the  ensuing  sec- 
I',","i,'  (1)  Admitting  the  exi^rimenU  offered  : 
(-)  Kxiluiling  them,  but  only  because  the  tests 
of  n^levancy  were  not  fullilled  in  the  case  in 
iiaii.l.  and  not  l)ecaiisp  they  were  exiwriments 
m>tead  of  olKcrveil  data;  (3)  Kxiluding  them 
fnino  appreciable  reason  ;  (4)  Excluding  them 
i«v,,„se   made  ts.f,,re  the  jury  (under  §  lltfO, 

(""der  §  1385,  post) ;  (q  Excluded  for  sundry 
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p>culiar  reasons  ;  (7)  Left  to  the  trial  Court's 
discretion.  ■""mio 

WiiV  H'"'".  |his.head  fall  the  following  cases: 
Witches  Trial,  cibd  supra;  Cowiwr's  Trial 
Pf>  §§  4S7,  460  ;  R.  r.  'palnier,  §  '457  .  R  7 
Hese  tine,  §  451  ;  B.-oder  V.  Saillaid,  §  451  • 
P^i;"'  "■  ."oi*.  §  451  ;  People  v.  Durra,  t' 
§  451  :  Chicago,  St.  L.  &  P.  K.  Co.  .rcham 
Pion,  I  451  ;  Brooke  ...  R  Co.,  8  4.-i8     State™ 

^"'f.  «  f  /  i*'"-  P-  R.  Co.  J.  ^loirat't,  §   60 ; 

State  1;.  A8l*ll,  §  457;  Chump  .,.  Com.  I  457  '■ 
Swett   ..    Shumway     i   451  j*^  EiJ,    c.'cluer.' 

In,  r'  nt  '•,-,''"''••«''".  §  460;  Stone  v. 
Ins.  Co.,  §  460;  Becket  v.  Aid  Assw..  S  457- 
Vaughan  r.  State,  §457:  Dillard  ^  State." 
S  4S7  ,  Berckiu.ius  v.  Berckmaua,  §  460;  Liud- 


If 
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§  446.  DUUnotloa  between  PoealbiUty,  Capaoity,  Tendency,  and  Cauae.  aa 
the  object  of  Evidence ;  lWdenoln«  a  PoealbiUty.  The  notion  of  Causation 
ia  by  no  means  easy  to  analyze  correctly ;  but  it  is  enough  to  point  out  here 
that  certain  superficially  different  terms  represent  essentially  the  same  evi- 
dential process.  When  it  ia  asked,  for  example,  whether  certain  factory- 
vapors  were  the  cause  of  a  destruction  of  herbage,  the  notion  of  "  cause," 
simple  as  it  seems,  becomes  upon  analysis  somewhat  complex  and  at  the 
same  time  indefinite.  Stated  in  its  broadest  form,  the  notion  of  cause  and 
effect  is  merely  that  of  invariable  sequence.  It  is  only  rarely,  however,  it  at 
all,  that  such  an  abstract  assertion  can  be  made  in  universal  terms  that  will 
stand  examination.  Thus;  that  a  bullet  shot  from  a  pistol  into  the  heart 
"causes"  — i.  e.  will  invariably  be  followed  by  — death,  is  a^  seemingly 
impregnable  assertion;  and  yet  not  only  may  1;  not  be  truf  "  'uHets  of 
every  size,  but  it  may  not  be  true,  even  with  ordinarily  la.„  allets,  in 
instances  recorded  here  and  there ;  and,  in  the  future,  surgical  skill  may 
show  that  the  instances  of  non-sequence  of  death  might  be  made  even  more 
numerous.  The  assertion  may  then  be  amended  by  adding  limiting  condi- 
tions, so  as  to  say  that,  provided  this  and  that  and  the  other  be  so,  a  bullet 
through  the  heart  causes  death.  In  shout,  instead  of  an  absolute  certainty 
or  invariabUity  of  sequence,  the  assertion  will  be  only  of  a  very  high  prob- 
ability of  sequence.  In  most  instances  no  one  thinks  of  making  an  asser- 
tion in  absolute  form,  and  it  is  easy  to  see  that  an  assertion  of  causation 
means  usually  only  an  assertion  of  high  probability  or  strong  tjn.iency. 
Thus,  the  planting  of  seed  in  good  soil  at  the  right  time  of  the  year  will 
probably  result  in  a  harvest  in  due  season  ;  but  the  result  is  not  invariably 
certain,  because  no  rain  may  fall  or  the  land  may  be  built  upon  or  otliur 
influences  may  intervene.  Though  we  should  feel  justified  in  speaking  of 
the  seed  as  the  cause  of  the  harvest,  yet  it  would  not  be  intended  to  assert 
anything  more  than  that  the  seed  has  a  tendency  to  produce  the  harvest. 
Coming  now  to  an  example  of  still  weaker  probability,  suppose  it  to  be 
asserted  that  gunpowder  may  spontaneously  —  l  e.  without  human  meddling 
—  explode,  this  is  not  saying  that  it  will  probably  so  explode,  but  merely 


say  V.  People,  §  451  ;  Smith  r.  State,  §  460  ; 
Leonar.l  v.  R.  Co.,  §  451  ;  Sullivan  v.  Com., 
I  457  ;  Boyil  v.  State,  §  457  ;  Byew  v.  R.  Co., 
8  460 :  Moore  i'.  State,  §  457  ;  OslKirne  r.  De- 
troit, §  4,17  ;  State  i:  Kliiit,  §  460  ;  State  v. 
\Var.l,  §  451. 

(•2)  Uiiiler  this  head  fall  the  following  cases : 
Loii.  &  N.  R.  Co.  i>.  Hill,  post,  §  460  ;  Jones  v. 
State,  §  480  ;  Lake  E.  &  W.  R.  Co.  v.  Muss;, 
^  451  ;  Libhv  t>.  Siheiman,  §  458  ;  Paiut.T  i'. 
Kople,  §  460:  McMuirin  v.  Kigby,  |  460 j 
Com.  V.  I'iiwr,  §  451  ;  Ulnoh  ».  People,  §  460 ; 
Klanowski  v.  R.  Co.,  $  460;  .lustiee  r.  State, 
i  457  ;  West  Pub.  Co.  v.  Coop.  Pub.  Co., 
I  460. 

(3)  Uiuler  this  head  falls  the  following  case  : 
Evans  V.  State,  post,  §  457. 

(4)  Under  this  hea.l  fall  the  following  case.-  • 


R.  ».  Palmer,  post,  $  457  j  Jumpertz  ti.  Peopl", 
§  460. 

(5)  ITniler  this  head  belong  the  cases  rol- 
lected  post,  §  1385  ;  no  such  principle  of  exclu- 
sion i.-*  n'cognized. 

(6)  Under  this  head  fall  thf  ." allowing  cii.-is : 
Wynne  r.  State,  §  457  ;  Polin  v.  Stote,  §  4,M. 

(7)  Under  this  head  fall  the  following  (mms  ■ 
State  V.  Smith,  §  451  ;  Ball  r.  U.  S.,  §  457. 

The  following  English  and  Canadian  stiitu- 
tory  rules,  quoted  post,  {  1151,  expressly  author- 
ize the  judso  to  authorize  "experiments  or 
observations"  to  be  made  and  Siiinpli's  to  K' 
taken  :  Eng.  Rules  of  Court,  1883  ;  Man.  Hiv. 
St.  1002.  e.  40,  Rule  804  :  N.  So.  Rubs  of 
foiiit  1900.  Ord.  37,  U.  8  i  Or.'.  Rules  of  Court 

18»7,  §  loao. 


r 
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on.i„„jco„bi„..io„.  „„„.  .„d  LTie tv:/5  c.  idtf'ri"''^''" 
;"irr^— ~  ~  ?'£f  S^^^^^^^^^^ 

obtainingany  hint  of  Maw^- any  knowleZ  that  t-^^  «•  '     ^"^^  contented  in 

in.perfectly  secure  inferenc;  and  p'oof     Sf l,yl,tema5  ^  ZZl"""  ?  •"'^l'  '"'  -- 
dency,'  and  our  gladne«  to  escap4  from  Chance  LdTnt^h:  la  M  aw    "  ""*«  .' ^*" 

r^=di£:^::rdSi^^srd""':^^^^ 

^su  they  have  .stood  andreXr„'"o^t     ^^^t^^v  LTS^^^  '^' 

blance  in  uncerte  nty  between  a  fanciful  <rno..  ..  a       ""^"'"ffability.  ...  The  resem- 

..  b.,...  ™™.  .,„«  "ppsr  °;.ri'r.'.vi'i''i-;r,'Lro; 

In  the  precedent  npoi,  the  preiient  subject,  then  thete  .'.  ,»  Jitr. 
...  fcj..  ..  i.  /,,„(  prMp,,  between  evideneinH' »p™itv  .2. 
or  ,  eertdntj,  of  opention  or  o.„«,tio„.     The  oni  dSj~  ,,  .  "f   ,7' 

.rjis'  Thtrii'S,!"' "  r  °*"  *«- »'  'S:L.'i„re : 

not  merely  a  capacity,  but  a  strong  ten.le.  .y  to  p^.tuee'thi.;  effllt.«    AgaZ' 

I"V»,,n  rouM  1«  ,Ii,ting«isL,l  „r  whXr  «"  k      Slant  in  f^;  "''"''  "'"  .T'^ti"-  «  »l>''th<.r  a 
from  ,1  certain  distance.  ' 

N8 


I 
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if  the  issue  is  as  to  the  injury  to  an  adjacent  house  by  factory-vibrations, 
heir  tenden;-  to  produce  some  injury  would  perhaps  be  easily  enough 
hown  orconided.  and  the  desirable  thing  would  be  in  offenng  evidence  of 
XZ  elsewhere,  to  show  by  them  that  a  fair  certainty  of  injury  actually 
aSerthrvib^tions.'  Incidentally,  however,  these  differences  may  bear 
on  the  question  of  admissibility,  so  far  as  the  evidence  is  required  to  have 
an  appreciable  value  for  the  particular  issue  at  bar. 

8  44?  Number  of  ln.t«o-  r.qulr.a.     It  follows,  from  what  has  just  been 
said,  that  the  number  of  instances  offered  is  immaterial,  so  far  as  the  logical 
Sin  -pie  is  concerned.    The  only  difference  will  be  as  to  the  practical  util- 
?ty"^  he  case  in  hand,  of  the  inference  to  be  drawn.    One  instance  may 
Sicl  a  capacity  to  produce  the  result;  but  so  feeble  and  -definite  a 
^s  ibUity  may  practically  not  advance  the  cause  beyond  what  would  be 
Zady   onceded  or  easily  accepted.    So.  too.  a  limited  number  of  instances 
St  sho-  a  tendency  or  common  probability,  and  yetth.s  tendency  might 
^already  beyond  dispute  and  unnecessary  to  prove,  and  nothmg  short  of  an 
Tpproach'to  certainty  or  universality  of  operation  would  advance  the  cause  o^ 
the  proof.     Thus,  an  offer  of  one  or  two  instances  only  might  properly  be 
rejec  ed  by  a  Court,  it  it  would  tend  to  khow  merely  a  capacity  which  was 
al  eady  beyond  dispute.    The  jury  might  be  inclined  to  give  too  gi^f  ^^^^ 
to  a  single  instance ;  and  if  the  claim  of  the  proponent  required  tor^ts  proper 
evidencrng  the  existence  of  a  strong  tendency  or  of  an  •'PP™^^  ^'J''!;"  ^ 
of  result,  the  Court  might  be  justified  in  rejecting  an  offer  of  such  scanty 
scope  as  not  to  evidence  anything  more  than  a  capacity  or  possibility.    ]So 
Court  seems  to  have  rejected  evidence  on  these  specific  grounds,  though  they 
would  serve  as  justifying  the  rulings  in  several  cases  where  thej^Jee  'on  o 
a  single  instance  has  been  put  upon  other  and  insufficient  gy°™<;«  .    ^"f 
usuaflv.  wher.  the  evidence  is  regarded  by  the  Court  as  otherwise  admiss.b 
it  is  received  without  any  criticism  as  to  number  of  instances.'    Where    le 
purpose  is  to  show  the  existence  of  a  mere  capacity,  so  as  to  negative  the 
impossibility  of  a  thing's   occurrence,  here  a  single  instance  is  always 

admissible.*  .ii.iin.„ 

8  443  Negative  and  Affirmative  Inetanoe. ;  Bvldencing  en  ImpoesibiUty. 
Whether  an  instance  is  to  be  regarded  as  affirmative  or  negative  in  form 
depends  much  on  the  issue  as  made  by  the  parties.  For  example,  if  it  were 
desired  to  prove  t«rformance  of  a  warranty  that  a  certain  substance  is  calcu- 
?ated  to  deaden  pain  in  dental  operations."  instances  of  the  substance  havmg 
made  oFrations  painless  are  affirmative  of  the  quality  alleged  by  the  war- 
Tnty  Tut  if  a  patient  were  suing  the  dentist  for  careless  use  of  a  substance 

frey  v.  Saratoga  Springs,  §  458  ;  State  v.  ls>.io- 

■""i  y^Broder...  SaiUard.  5  411 ;  «•  "•  "';«;:1- 
tine,  5  451 ;  Augusta  S.  R.  Co.  «.  D-fsf ^  « /I;' ^ 
State  0.  Delaney,  §  451 ;  Davis  "•  S'»te  §  4uO. 
I  Compare  Rmv«  v.  Dennett,  145  Mass.  23, 
post,  i  457. 


»  This  degree  of  strength  of  evidence  seems 
never  to  have  been  reriiiirea  hy  Courts. 

1  A",  g.  Hoyt  V.  Des  Moines.  §  4J3 ;  Hudson 
V.  R.  <'o.,  J  458. 

•To.  Biiiley  v.  Trumbull,  }  458  ;  Tom- 
linson  V.  Derby,  }  458;  Gilmer  v.  Atlania, 
\  458  ;  Darling  v.  Westmorelaud,  §  460  ;  Tom 
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calculated  to  proiluce  pain,  tim  offer  of  the  same  instances  by  the  dentist 

conditions  of  their  use.  as  distinguished  from  affirmative  instonces      Ke   , 

SJ"  """1-^ ''  ^"'"^'P^''  i"^'  ^'""""'^^  («»'*.  §  446).  it  win  be  seen    h 
there  is  no  diflerence  of  logical  principle,  though  there  is  pract  ca  ly  a  diS 
en  e  in  availability,  according  to  the  object  of  the  evidence :  ^ 

(1)  Suppose  that  the  proponent  in  the  issue  is  (correctly)  offering  onlv  to 
show  a  c«^a«<y      i.e.an  occasional  possibility  _  of  producl  the  effect 

in  wEf  ■/'  "«■•""  '^"*"^'  "'  "°  «^"*>  '°  P'^duce  a^^ins    itstnncet 
m  which  .he  effect  was  not  produced.    They  do  not  meet  hi,  JZf    ^.^^.^ 

quite  consistent  with  the  ca^city  or  possibJify^rprru  j^^    Iffea  t'Li: 

.re  should  be  many  instances  in  which  the  effect  was  not  produced     !J 

Ta"±;V  "  '"^"^r  'T  ^^'•''^"'^^^  ^y  °"«  °'  t-  instances  thecp^c  ; 
c  t  a  pistol  to  carry  two  hundred  yards,  it  is  logically  of  no  avail  for  theS 

nent  to  answer  with  a  negative  instance  (or  instances)  in  whicrit  Is  not" 
carried  thus  far.    Logically  nothing  short  of  a  universal  negat  ve  wl  suffice 

?or  ti      .  7'"^'  **^=  "  "^^  proponent's  witnesses  to  the  capacity 

(or  to  the  instances  of  capacity)  are  not  to  be  believed,  the  opponent's  ne^a 
Uve  instances  are  logically  no  answer;  but  it  is  impossible  toTy  be  oUlnd 
whether  the  jury  w,ll  believe  the  proponent's  witnesses.    AssLinHl 

sic"  t  how  tU  "'""'  "  ''^  '''"•  ^^^"  '  ^•"Sle  negative  instance  may 
suffice  to  show  the  non-capac.ty  or  impossibility  on  one  condition,  namely 
that  t  IS  made  equivalent  to  a  universal  negative.  The  only  way  to  do  thfs' 
show  ?»r  T  "'""T  "''"^  ""'  """"'"8  ^°'  »"  P<«-"e  counter^  th^  ca.  s 
was  not  produced.  .  e.  there  was  an  incapacity  to  produce  it  For  exami.Ie 
one  instance  of  a  pistol's  not  carrying  200  yai^s  is  simply  a  neJt"Je  i'^  £ 
showing  that  It  does  not  always  carry  that  distance ;  but  if  we  show  h  t  he 
greatest  possibe  charge  of  powder  was  put  in.  the  smallest  poSbule 

not  carry  200  yards,  we  have  gone  far  to  show  that  it  is  utterly  incapable  of 

s3'where':h?"''%''  ^"'"  "  ""'^^'^^^  ""^S"^'-  from' a  singl    i^! 
sunce.    Where  the  precautions  ar^  thus  sufficient  to  exclude  the  oneration 
of  possible  counteracting  influences,  a  single  instance  may  bo  more  tr  st 
worthy  than  a  thousand  of  another  kind,  because  it  yields  the  ass'i^nce  tha 

ff  truld tJef  "r^-^^^r-  «  P-'^i«ty  of  producing  the  alleS 
enect  It  would  have  been  here  produced.  This  is  an  example  of  the  Method 
of  Difference  applied  to  show  a  negative.^  Method 


()'■ 


•  Siagwick,  Fallacies,  275.  282.  839. 
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In  practice,  the  proponent  seldoM  has  occasion  to  allege  merely  a  capncity, 
and  that  case  may  Iw  neglected.  But  the  opponent  may  meet  the  situation 
by  denying  even  such  a  capacity,  and  then  the  above  principles  apply  on  the 
issue  thus  formed.  So  that  the  opponent  may  properly,  in  evidencing  an  im- 
possibility, offer  either  (a)  a  universal  negative,  i.  e.  that  no  instances  of  such 
a  capacity  have  occurred ;  '>r  (a')  one  or  more  instances  attended  by  such  pre- 
cautions or  conditions  as  practically  amount  to  a  universal  negative.  As  to 
(a),  note  that  evidence  merely  of  instances  not  having  been  heard  of  is  not 
sufficient,  unless  they  would  have  been  heard  of  if  they  had  occurred.'  As 
to  (a'),  note  that  for  puriioses  of  mere  admissibility  (t.  e.  not  demonstration), 
only  a  moderate  degree  of  such  precautions  could  be  required. 

(2)  Suppose,  however,  that  the  proponent  is  aiming  to  show  something 
stronger  than  a  mere  capacity,  i.  e.  a  general  or  vsual  tendency,  and  has 
evidenced  this  by  a  few  instances ;  here,  obviously,  an  equal  or  greater  or 
less  number  of  negative  instances  or  perhaps  even  a  single  instance  would 
help  to  show  that  no  usual  or  general  tendency  could  be  predicated,  and 
thus  would  be  practically  available  to  answer  the  showing  made  by  the 

proponent.  ... 

(3)  But  suppose,  finally,  that  the  proponent  is  interested  in  showing  a  fair 
certainty  or  ineritabletms  of  effect;  here  even  a  single  negative  instance 
would  suffice  to  dispose  of  his  contention.  The  proponent  cannot  claim  that 
an  effect  is  invariably  found,  if  an  instance  is  shown  in  which  the  effect  is 
not  found ;  for  example,  where  it  is  claimed  that  a  near  gunshot  wound 
always  leaves  powder-stains,  a  single  instance  will  overturn  this  claim. 

In  practice,  however,  there  is  little  discrimination  to  be  made  between  the 
use  of  the  negative  instances  in  these  three  situations.  If  the  distinction 
between  these  three  pos.sible  attitudes  of  the  proponent  v.  "re  sharply  marked 
by  the  pleadings,  then  the  foregoing  discriminations  would  apply,  and  the 
opponent  would  have  to  regulate  the  use  of  his  negative  instances  accord- 
ingly. But  there  is  usually  no  such  sharp  demarcation ;  the  proponent 
alleges  the  qualities  of  a  certain  object  as  the  cause  of  the  alleged  eFict,  but 
he  seldom  is  restricted  to  one  of  the  above  three  purposes ;  i.  e.  he  will  hope 
to  prove  a  universal  or  invariable  production  of  the  effect,  but  he  will  proba- 
bly be  satisfied  if  he  can  prove  only  a  general  tendency,  and  he  may  end  by 
not  evidencing  any  more  than  a  mere  capacity.  At  one  and  the  same  time  he 
is  making  an  attempt  at  all  three ;  and  therefore  the  opponent  is  entitled  to 
offer  whatever  would  be  relevant  against  any  one  of  the  three,  and  cannot  be 
criticised  if  his  offer  would  be  insufficient  against  some  one,  if  it  is  sufficient 
against  another. 

To  sum  up,  then : 

(1)  Where  the  proponent  offers  to  show  merely  a  capacity,  or  where  the 
opponent  invites  the  issue  by  proposing  to  show  a  non-capacity  or  impos- 
sibility, the  latter's  evidence  may  properly  be  of  either  of  two  sorts :  (a)  lie 


»  Compare  §  671,  pott. 
630 


IIS  430-464] 


GENERAL  PRINCIPLES. 


1449 

«i(  toT«„yta8  fc  p^' s  1':  r,  ,u "'  '■"''""■  '•"' "»»""  """■ 

•ome  ..tento,  o„„diUo„  which  ZSv  ill  ,    .     T  "  T"  °'  ""■» 

--mL  i- jr  intri:rj-=r'ir:pi 

•  The  chief  oa«.,  may  be  grouped  as  follows  :  - 

1.  Aegatwe  instnncea  rcjtded- 

„f  i'nm-""'"*  "•■'"'""»ry  policy,  dissimilarity 
of  i^^onditions,  or  some  othw  indei.en.lent  reason 
and  not  beeanse  they  were  negative  ' 

2.  Becaiise  they  were  negative  :  (\\  a  Im. 
properly  rejected  un.ler  (1)  *  ^j,ra)  o'  Prop, 
erly  rejecte.  „mler  the  same;  i.  improMX 
rejectel   under  (1)  «',  ,uma;\\  VxZx^Z 


*  V '  y '  £■'  ^"^  "•  Be»rse,  §  4.58 ;(!)«'  .■  Bait 
■  S  460'  "■  ^'"'"""°'  8  «8;  Ulrich  „.' 


I*eople,  §  46a 

iatic 

«"».      - 

1.  (3) :  no  instances. 


-n  ^^-irr^ ^'^rJjA!  «?.(«5r-- -f«: 


diation  of  this  class  of  evidence) ;  C 
dianapohs,  \  458. 


7ii  I   '  '  ■'"J""l«^"y  rejeetca 
(.))  Improperly  rejected  under 


iiiiiier(?)  supra; 
(3)  supra. 

..  "•  ^^''■S'afw  i/w<aMc^j  rccnwd:  (1)  a.  In  the 
Htuat,„„„f  (J)  J   i„  theVs  t"  t  on  of 

I  .  6,.«,«ra;  (2    In  the  situation  of  (2)  mpra- 
(3)  In  the  situation  of  (3)  supra. 

Not  all  of  the  above  sorts  are  represented  in 
therulinsi  but  all  are  capable  of  ocCring 


r.  Libbej,  §  es  rBait.  &"i 

1.«8;_^a,t.a.Y    T.   R/;.Sta7e.>T58;AM: 


.  T.  B.  V.  Leonhardt, 


ri.WPeU;^S458;Lem,«i^f^i^; 

5  <60 ,    Temp.    Hall   Assoc,   v.    Giles    8  458 
fohn  r.  SUte.  J  451 ;  Bloar  o.  Delafield,  |  460." 
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-»  v"/ .  «u  iiiaiances. 

II,  (1 ),  a:  Crofter  t'.  R.  Co.,  $  458  ;  Tremblav 
».  Harnden,  |  451 ;  Doyle  v.  R.  Co.  S  458  fan 
express  Mn,;t,o,>  „f  snch  evidence) ; 'Do,™T 
Ciamplain  Co..  %  458 ;  Bainl  „.  Dalyr*  458  • 
Sinton  V.  Butler,  §  458.  j,  s  «ao , 

^  Sa'tl  «i<^n     !"«'"'"/•  State,  §45-;  SinitU 
I.  State,  S  460 ;  Lemard  v.  State,  §  451  •  Siilli- 

Yf  VoV  V^?.'  Osborne  v.  Detroit,  §  457. 
II,  (2) :  Calkins  v.  Hartford,  §  4,58  •  Wilson 

K;nMs  «4^8    ?T'  *  *^?'  ,*'''^'°'''  "•  Grand 
yi   /',?  ^o*  '  ^^^"  "■  P'ttsford,  §  458. 
II,  (3):  Cowpers  Trial,  §  457. 

b».  »ir  *  ^i  '?*'■•  ,^'  ""''•  this  form  of  argument 
has  been  sufficiently  ilJustrateiL  *."™eni 


?!■ 
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tory  circumstances  an,  always  receivable  in  evidence.'  ^"n*' ""^Ij^l'^f " 
is  the  policy  of  preventing  confusion  of  issues  {ante.  %  443), -the  fear  of 
which  indeed  finds  its  chief  justification,  so  far  as  it  has  any  in  the  neces- 
sary  propriety  of  allowing  this  mode  of  explanation,  when  once  the  proponent 
is  allowed  to  open  the  way  with  particular  insUnces. 

(3)  The  third  method  takes  away  the  force  of  the  proponents  instance 
by  offering  other  instance,  in  which  the  same  effect  i.    cu„d.  but  mthotU 
the  presenfe  of  the  alUjed  cause.    The  absence,  in  these  ^'i'l'^^;''  '"^"''^^ 
of  the  thing  alleged  to  have  the  causing  tendency,  forces  us  to  look  upon  its 
presence  in  the  proponent's  instance  as  merely  accidental,  and  explains  that 
instance  away  as  due  not  to  the  alleged  tendency  but  to  something  else. 
Thus,  to  show  that  an  illness  following  Mondays  dinner  was  not  due  to  the 
ham  eaten,  an  insUnce  of  the  same  illness  foUow.ng  Tuesdays  dinner,  at 
which  the  dishes  were  the  same  except  that  no  ham  was  eaten,  indicates 
that  some  other  dish  was  probably  the  common  cause  on  both  occasions 
The  limitations  on  the  use  of  this  form  of  disproof  are  that  the  conditions 
(otherwise  than  as  to  the  alleged  cause,  e.  g.  the  ham)  were  ^'f'^tantinlly  the 
same  on  both  occasions;  for.  unless  this  is  ensured,  it  might  be  supposed  that 
the  alleged  cause  -«.  g.  the  ham  -  might  have  operated  m  the  one  case  and 
some  other  cause  in  the  other  case.     It  is  only  by  confining  the  difference  o 
the  two  instances  to  the  single  circumstance  in  question  that  the  argument 
is  effective  to  eliminate  it  as  the  cause."  „.,„..         a-.  ■       * 

(4)  The  use  of  the  Method  of  Difference  {anU,  §  442.  at  the  end)  is  not 
to  be  confounded  with  the  preceding  modes  of  argument.  It  has  m  ap^ar- 
ance  a  negative  character,  and  may  be  resorted  to  in  Disproof ;  but  it  does 
not  operate  by  explaining  awa:-  the  proponent's  evidence;  it  begins  a  new 
line  of  evidence,  although  that  evidence  may  be  directed  to  provmg  a  nega- 
tive proposition,  i.  e.  that  a  certain  thing  was  not  a  cause. 

2.  Precedents  ■rranged  by  8ubJeot». 
8  450  Principle  of  cl«..lflc.tion.  For  the  practical  purposes  of  study 
and  reference,  it  is  better  to  consider  the  precedents  in  such  an  order  that 
the  rulings  upon  a  given  sort  of  tendency,  capacity  or  quality,  can  be  found 
in  one  place.  Each  of  these  tendencies  or  qualities  exemplifies  m  the 
rulings  more  than  one  of  the  preceding  modes  of  argument,  and  in  the 
foregoing  examination  of  the  principles  th.  specific  typical  precedents  have 
been  noted  in  illustration.  But  it  is  chiettj  desirable  tc  l«  able  to  note  the 
state  of  the  law  on  a  given  sort  of  evidence  in  each  jurisdiction.  Moreover. 
other  questions,  requiring  special  consideration,  mcidenta  ly  arise  und.r 
certain  subjects,  and  can  only  be  treated  under  the  particular  head  of 
evidence  involved. 

dents  are  few:  Abend  r.  Mueller,  §  451  ,  1  etti      Sj*     •  ^^^^^  ^„  ^„  examined  in  $  86.  par.  3, 
bone  V.  Smith,  S  4&1.  ■„.»;,.     „„/^ 

•  The    following    precedents    illustrate    it .     ante. 
Standisb  v.  Washburn,  i  451 ;  Eidt  r.  Cutter. 
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How  shall  the  various  precedents  lie  arrangej  most  usefully  for  the 
present  purpose  ?  The  principle  involved  is  the  evidencing  of  a  tendency 
(capacity,  or  quality)  by  iu  effects.  The  precedents  may  therefore  best  be 
grouped  according  to  the  various  kinds  of  tendencies  (capacities,  or  qualities) 
and  the  various  kinds  of  effects.  A  preliminary  grouping  may  be:  A.  Afnte- 
rial  efects  (for  example,  marks  left  by  a  pistol  shot,  damage  done  to  houses 
by  smoke,  fire  set  by  locomotive-sparks);  B.  Corporal  effects,  including 
animal  and  human  effects  (for  example,  wounds  produced  by  shots,  disease 
produced  by  poison,  injuries  by  dangerous  hi-liways);  C.  Mental  and  Moral 
Effects.  x.e.  on  human  conduct  (for  example,  efforts  to  escape  the  danger  of  a 
railroad  collision,  time  required  by  a  workman  for  work,  precautions  re- 
quired for  a  dangerous  machine).  This  classiticntion  is  to  some  extent 
arbitrary,  as  all  must  be,  in  the  sense  tliat  some  cases  might  equally  well  go 
in  one  group  or  another.  But  the  general  lines  of  division  are  marked ; 
and  the  grouping  is  the  most  useful,  because  it  enables  us  to  compare  the 
employment  of  analogous  kinds  of  effects,  and  to  see  how  far  the  uses  of 
related  kinds  of  effects  throw  evidential  light  on  each  other. 

A.  Instances  of  Matehlu  Effects,  as  Evidence. 

§  451.  aCiaoeUaneon*  Inatanoaa  (Faotories,  Railroads,  Floods,  OaMa, 
Land,  Bfaohlnery,  Tool*  Apparatus  Weapona.  etc.).  Tiie  tendency,  capacity, 
or  quality,  so  far  aa  it  exists,  may  show  itself  through  its  material 
effects.  Instances  of  its  apparent  operation  under  substantially  similar 
circumstances  will  serve  to  evidence  it,  subject  to  the  foregoing  limita- 
tions of  principle.  In  this  way  may  be  evidenced  the  existence  (or  not) 
of  sundry  nuisances,  by  the  presence  (or  absence)  of  certain  effects  under 
similar  circumstances  (for  example,  of  similar  damage  by  other  fac- 
tones,  streams,  hospitals,  sewers,  operating  under  analogous  conditions);' 

/    '  '839.  T«"n«nt  ».  Hnm.lton   5  CI.  4F.  122     nance  in   infe>tii.K  a  nfighWhool ;  per  Lord 

ZJ,  Th,.  JT     """■'"•'■'y  "irT^^^T^  to  «!«■>'««  of  effect,  of  other  hospital,,  and  tMrt  cu- 

i  T  rJf^nlSf  ^  compl«„„„«,;  admitted,  per  larly  of  those  at  H.  and  8.,  on  thi  surrounding 

e^r..; -».  „f  .K  •       '"■•  »«^^rt«""n«  *l"'t   the  neighborhoods,  could  either  positively  or  approx- 

elfeit  was  of  the  smoke  ami  vapor  emitted  l>y  imntely  be  ascertained" ;  accord,  Loni  W«tson- 

486  «S"/r   ""^   '=  1857,  K..  kirie,  8  E.  ft  B.  cmtra,    Lo»l  OH.gan  ;'  quoted  an^,   |  l^\ 

486  488  (Colendge,  J     cited  a  former  case  iu  1899,   Hoadlev  r.  Seward  *  8.  Co.,  71  Conn 

r„i,l?n'/"f?k     •''*?.  »f  ""'™npe    he  admitted  640,  42  Atl.  997  (nul^noe  by  a  factory ;  effect 

nmml  tl i'^l""/'"  'f  °''f  "",  '^-^f™'*-"**''  of  defendant's  business  «,«n-other  pe.Sns  siti- 

"Z?e.,r„^t    rlr ''""",'*'" '''*'^*'*°»''°*  •"'''   '"'»».t«ntially  the   iime  as  tL   plaintiff, 

snc     effiet."-?l'Iilr"'""^n'''r,*°  P™'"/*  "''"■i'""') :    1871.   Cooper  r.    R.,„d,dl,    58   HI 

Tm  S      '   ^M.  ^"T'lT  '•  ,9-  •!••  "K™«1':  »20  (Walker,  J.,  for  the  majoritv.  admitting 

MR  ^     "■  .So'l  »«!,  2  Ch.  D.  692  (Jessel,  evidence  in  a  nuisance  case  that  the  defen.lanff 

admitti?  "^n^nl  ?  !"  *  """*;"'"'*]';''•  •"'"  '•'"'"  '^"*''  ™"t'  *'"••  o"  other  houses  : 

Mr  r^..„„  £h       ?•  e-vpenmeiit  performed  by  "It  tended  to  show  that  the  mill  was  rapa- 

.,;i.„fTLS''r'"''J'y  "';''' J'"' '"  the  stable  ble  of  inflictinR  the  injury  complained  of  by 

.p>«eofwoodw.tl.ahorseVBhoeatUched,and  appellant.     If  the  deposit  was  general  in   tK 

h   .th.!.^^^'fl™^"''°^'^*P""''^"'''•»"^  i>n>ne««ate  t,eighborh<iod,  and  large   qua„titi4 

l^^*''*^°'f."7%f™';  [of  tKeuext  house];  were   depositcf  on    other   buildiugs    similarly 

MetTn^I  un  Ivl'.  ™  n-'  ^  ^'^i^»  S)  '  l**^'  """"«*•  ''  """''l  ^  «  J'^t  inference  that  the 
K  «  M  L^  .i^  '^""  Vi""-  "•.'^''  •  *?  ''•  T-  ^-  •"">«  "■»••'  t"-"e  of  appellant's  house")  ;  1900, 
N.  8.  29  (whether  a  small-pox  hospital  wia  ■  noi-     Bradley  i..  R.  Co.,  Ill  la.  662,  82  N   W  99« 
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o(  the  nuiMDce-nature  of  a  railroad,  by  its  injurioun  effecU  upon  iimilnr  nd- 
jacent  property,  in  respect  to  ■moke,  noise,  vibration,  ami  the  like;»  of  the 
tendency  of  watrr,  in  various  forms,  by  its  effect  under  similar  circuiustoncei 
(for  example,  in  the  flowage  of  streams,  the  silting  of  harlwrs,  the  breaking  of 
dams,  the  destruction  of  bridges) ;»  of  the  tendency  of  giiMt.  by  their  injurious 
effecU,  on  other  houses,  trees,  or  water-supplies ;  *  of  other  injurious  operations 


(condition  of  gnua-rooU  In  tdjoinina  mmiluw 
unilfr  liRiiUr  conJItionn,  ailniilliHl)  j  1D00, 
Hiighen  ».  Orncml  Elwtric  U  *  1'.  Co.,  — 
Kv.  — ,  54  8.  W.  72a  (miliwnr*  "f  mnoke,  etc.  ; 
erfict  on  other  dw^llinip  in  viilnity,  exclmleil  ; 
no  authority  citiil) ;  1S64,  Liiuoln  ».  Mfg.  «'o.,  0 
All.  181  (iiUcgiii  poi«oning  of  a  rtreani  liy  copiier 
•ciiln,  dMtroying  mcailow-croiid  j  thut  •imiUr 
effwtt  were  proiluoed  upon  other  nie»<low»  along 
the  river,  excliuled,  for  reftnons  of  cuiifuiiiuii  of 
Issuoii  and  Iwcaiiw  of  the  alight  |proliotire  value; 
Standiith  v.  Wa«hburn,  ynft,  doubted). 

•  189rt,  MetroiK)litan  W.  S.  E.  It.  C<>.  v.  Dick- 
Inmn.  1«1  111.  ii,  ««,  43  N.  B.  7(W  ("idiyaical 
etfectn  Ulioii  ailjoining  iiro|ierty  of  an  elevated 
ruilroiul  of  the  name  general  iliaracter  a«  tliia 
one  in  the  way  of  noiae,  auioke,  gaaea.  etc.,"  not 
adiniHKible ;  except  that  witnewes  to  value  may 
be  aaked  wh,  ther  they  are  qualified  by  knowing 
it) ;  1851,  Conconl  B.  Co.  v.  Oreelv,  23  N.  H. 
237,  243  (inconvenicncea  of  a  railroad  on  ad- 
joining land,  not  oUoweil  to  b«  aliown  bv  the 
experience  on  adjacent  landa,  becaune  of  the 
collateral  iH<ue!i  involveil) ;  1891,  Doyle  t». 
B.  Co.,  128  N.  V.  488,  49S,28  N.  E.  495  (dam- 
age by  the  operation  of  an  elevateil  railroad ; 
evidence  received  of  the  effect  upon  the  premisea 
similarly  aituate.1  and  "  not  too  diataut '  ;  "  the 
Court  may  undoubtedly  in  auch  caae,  in  the 
exercise  of  its  discretion,  limit  the  numlier  of 
witnesaea  to  be  called,  and  may  confine  the  ex- 
amination of  the  witneaaes  to  premiaea  in  the 
vicinity,  giving  a  reasonable  range")  j  1898, 
Hine  v.  R.  Co.,  149  id.  154,  43  N.  E.  414  (toahow 
the  effect  of  an  elevateil  railroad  upon  the  light 
coming  to  abutting  premisea,  the  effect  uiion 
premisen  across  the  etreet  was  admitted). 

»  1782,  Folkes  f.  Chadd,  3  Doug.  167,  Lonl 
Mansficlil,  C.  J.  (admitted  evidence  of  the  atnte 
of  other  harbors  along  the  same  coast  where  no 
embankment  existed,  to  show  that  no  such  cliHtige 
had  occurred  as  at  the  harbor  in  question,  where 
an  embankment  existed) ;  1903,  Louisville  Water 

Co.  V.  Weis,  —  Ky. ,  76  8.  W.  356  ( tlooiting  of 

a  cellar  from  a  leaking  meter ;  the  flooding  of 
other  cellars,  offered  to  show  that  other  causes 
had  operated,  held  properly  exclude.1  in  the 
■  trial  Court's  discretion) ;  1860,  Clark  v.  Water 
Power  Co.,  .12  Me.  75  (in  an  action  for  diverting 
a  stream,  injuries  to  another  mill-owner  were  re- 
jected on  tile  fiicts,  because  "  there  were  no  ele- 
ments of  cominrison  offered  which  could  alfonl 
any  safe  or  reliable  ilatii  for  the  judgment  of  a 
jury,"  and  still  other  evidence,  because  the  con- 
ditions "ilid  not  present  such  points  of  simi- 
larity to  the  plaintiff's  mill  and  jjrivilege  as  to 
alTord  any  reli.iblc  dnta  for  comparison  ") ;  1838, 
Stmdish  I'.  Wsshhum,  21  PiiA.  237  (the  extent 
of  Buwugi:  of  meadowa ;  the  pUiutiif  oifcrcd  to 


show  a  change  in  the  quality  and  quantity  of 
his  land-proiluctinn  In  the  previous  ten  years  aa 
compareil  with  the  anterior  |ieriial ;  then  the 
defendant  offered  to  show  like  changes  in  other 
ianils  not  flowed  ;  the  latter  was  rejecteil,  ao  far 
aa  the  other  meailowa  were  distant  and  pre- 
Bumalily  not  und«r  the  aaiiie  influences) ;  l»t72. 
Hawks ».  Charl.mont,  110  Mas^t.  112  (the  oieur. 
rence  of  washouts  at  a  previous  occasion  and  ■ 
different  place  by  a  removal  of  stnnea  in  the 
same  way  as  allegeil  against  the  defendant ;  the 
trial  Court  niled  that  "if  the  plaintiff  could 
ahow  that  the  localities  and  all  the  elements 
entering  into  the  iwcurrencea  taking  i.luce  at  each 
locality  were  alike,"  the  evidence  might  1«-  given  i 
ivd  tliis  ruling  was  sustained)  j  1S89,  Verran  t>. 
Baird,  150  id.  142,  22  N.  K.  680  (to  show  the 
effe<t  of  the  breaking  of  the  plaintitTs  dam,  the 
fact  was  offen'd  of  the  appearance  of  a  gully  half- 
way between  the  dam  and  the  plaintiff's  prop- 
erty ;  but  the  other  facta  "  neceaaarv  to  make  the 
gorge  a  measure  of  the  volume  and  force  of  the 
water"  were  wanting,  and  the  eviilence  was  re. 
jecte.1)  i  1877,  Pettibone  e.  Smith,  37  Mich.  6£0 
(the  low  water  In  a  stream  was  explained  as  the 
result  of  a  succession  of  dry  seasons,  not  of  the 
defendant's  diversion  of  water) :  18fl7,  Dorman 
V.  Ames,  12  Minn.  461,  456  (overflow  caused  by 
a  dam ;  that  certain  changes  oliae.vable  in  the 
land  were  also  observed  in  other  lanil,  not  ail- 
niitted  for  defendant) ;  1903,  Boberts  v.  Dover, 

N.  H.  — ,  65  Atl.  895  (back-flow  of  sewage; 

that  the  sewer  had  at  other  times  flowed  Iswk 
into  cellars  on  an  ai\jacent  atreet,  admitted  to 
ahow  the  adequacy  of  the  aewer's  cijiacity)  s 
1903,  Bullock  V.  Lake  Drnmmond  C.  k  W. 
Co.,  —  N.  C.  — ,  43  8.  E.  593  (effect  of  a  canal 
ill  damaging  adjacent  property,  exi'luded);  1839, 
Becd  V.  Dick,  8  Watta  480,  481  (admitting  evi- 
dence  of  the  behavior  and  condition  of  other 
vessels,  to  sliow  the  viidence  of  a  stonn) ;  1891, 
Hoffman  v.  K.  Co.,  143  Pa.  503,  22  Atl.  823  (il- 
lustrating the  force  of  discharge  of  water  by  ex- 
periment in  Court,  allowed)  ;  1865,  Haynes  r. 
Burlington,  38  Vt.  350,  363  (to  show  that  the 
setting  back  of  water  was  not  the  cause  of 
injury  to  a  building,  etc.,  similar  injuries  to  an- 
other building  not  touched  by  the  water  were 
rejected,  because  the  other  conditions  did  iint 
appear  to  lie  "  so  similar  that  one  would  be  any 
fair  teat  for  the  other"). 

«  1864,  Ottawa  O.  4  C.  Co.  v.  Graham,  35 
111.  348  (Walker,  C.  J.  :  "One  of  the  ques- 
tions controverted  before  the  jury  was  whether 
the  gas  could  pass  through  the  earth  the  dis- 
tance the  well  was  situated  from  the  tank,  so 
as  to  affi-ct  the  water.  If  it  could  be  shown 
that  it  had  so  affected  the  water  in  other  wells 
at  the  same  or  greater  distance  from  the  taut 
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antl  structuros  affecting  the  condition  of  i.,„d  or  builduw,  bv  vibrntin,,  1 

or  otharwUe ;.  of  the  tendency  „r  quulity  of  tool.,  ^^A'^rS  l  ^3' 
other  nrntenaKa.  indicated  i„  their  eftect,  „,.„.  .i.Lr  .ubit^lcr,;!^ 
.im.lar condu.on. ;.  and  of  the  tendency  of  a  Jackuu  or  ap^araCa; lu" 

(inoM  i  to  •how  thnt  th«  flr«  eoul.J  h.w  W»ii 
*y  »«  ilairiie.1,  ex|wriiiH-iitii  iiiiulu  Willi  loihIIm 
of  Uiff.rr,.t  l.>,gtlu,  .ImiUr  to  tb««   f„u,  |  |" 

^1*  «  So.  «4«  («x|wriiDfiiu  two  VMn  brfor. 
no   u,.,U.,  .uU,.„tUlly  ,1..  «.,..„  ci,.diti„„ ^i 

ItfOI,  Timotliy  ».  iiMr,  130  Id.  «»,  30  80  ,139 
(«|«nin^nt.  a,  to  the  ,li.Uiic«  .t  which  l^i.lVr- 
n.«.k.  w,ll  W  left.  heM  iu«.l,„i«il,le)  B^i 
r«.|.l«  r  Brotherton,  47  C.  m  (thnt .  i,„w,  w 
««««c.a  by  the  dWVnduut  hud  i..troyKk! 

•k  ..the  oue  .II^Ked  to  h.v.  bern  .lt«red  b» 
thedHfeudaut  .di.,itt«l) ,  18S2.  P«„pl„  „.  H„^ 
62  Id.    291     2M    .xn^rinMi.t.   |„   Court  «Th 

rtltioii) ,  1881,  Hute  v.  Simth,  49  Conn.  3gl 
(px|»-ninei,t.  with  pixtoU  by  an  exi*rt  to  ji 
rom  which  one  .  l!ulla  hi  CeXCg.7 

5iTJ. '  ■  '**<•  Toniliniion  v.  Birn.h.w,  112  m. 
313  (to  .how  that  .  Mndntone  having  cert.  „ 
ron.«|K>t.  in  it  wa.  nev,rthcIe«of  flr,t  .■uamy 


inch  eridrac. '•  wunM  be  adinlMllih);  1879.  Kidt 
r.  Cutter.  127  Ma...  622  (*l...|h..r  thn  ««,„.  ir„,; 
th.  .  ef«n.knt  .  coi,|H.ra.  work,  had  c«u«,l  the 
diKoIoMtion  of  iliB  ,«|ut  on  the  1  .intiir. 
bouM  i  tb.  -Irfend.nt  allegcl  ih.t  the  Al^olora- 

whhT'l'-l'Ti'"  T*"  «"'  «|«rin„nt.  made 
with  |«mted  board.,  .ilc,  were  admitted  for  th. 

.ub.tai.ti«lly  .imilar,  except  that  the  wwrr  ».. 
wa.  wanting,  the  Hina  rr.ult.  were  nr,.luc"l : 
but  the  matter  wa.  a.lniltte<l  a.  Lhm  th. 
groumU  of  exjiert.'  opinion.)  j  luoo,  K..|dan  r 
0«.liKht  Co..  177  M««.  15,  68  N.  li  183 
(whether  ■  leak  in  the  defemlanf.  i.i|.;  had 
caumUn  expluaion  ;  te.tlniony  to  "  «  .luelj  of  ga. 
near  the  idace  of  the  accident  at  diirt-rcnt  tiiiie. 
witliin  three  month,  previou.lv,"  admitted)  j 
1895.  Evan.  tf.  Oa.Co.,  148  N.  V.  IIJ,  42  N.  E. 
6IJ  (to  .how  that  plalntir.  tr.e»  were  injured 
by  ejK.ping  ma,  tlie  fact  wa.  a.lniitted  of  tn*. 
in  the  ueighborhood  Iwing  .imilarly  alfe.ted  at 
the  t  lie);  1902,  Kill.rid,.  c  CarlK.n  I).  «  .\r  Co 
201  P..   562,  61    All.  317  (e,,,lo»ion  of  ;  ^n 

^^"^      '"'  '•?■:'  f'*'  «''««l''f<='»i«>'t  had  .Sid 
160,000       e  oyhiideni,  only  one  of  which  hud 
ercr  exj      led,  treated  a.  evidence  to  ahow  their 
Mfety) ;     ^99,  Barrickm.n  v.  Marlon  Oil  Co..  43 
W    Va.  tfJl.  32  8.  E  327  (tire  cuus.,1  by  u^g" 
gent  supply  of  natural  ga.  to  phiintilTa  houw  ; 
condition  and  preuura  of  ga.  In   neighboring 
••T' »f?7,"'7  \,<t»;«o  n'K'>l«tor,  admitted). 
, .,  'f**-  *-t'^  •••  Wlllett,  35Cul.  544  (thcelTect 
of  the  tunnclliiigof  the  defen.lunt,  a. detrinienUl 
to  ajOacent  prei„i».,  other  than  the  pluintilT., 
oirere.1  tonhow  that  the  defendant  cau*^  the  land 
to  crack  and  Mttle  j  excluded  on  the  ground  of 
«urpri«»nd  confusion  of  isMies) ;  1882,  Abends. 
Mueller,  11  III.  App.  856  (action  for  Injurie.  to  Mil 
and  building. caused  by  vibration. of  the  ea.t  end 
of  the  St.  Louw  Bndge ;  (1 )  evidence  wa.  atlniittcd 
that  at  the  we.t  en.l  the  vihrati  >i.  were  more 
•evere  and  that  yet  building,  were  not  iiijure.1 ; 
1  ilferences  an»ing  from  diversity  of  till  or 
geo lopcal  formation,  if  any,  or  otherwise,  could 
rcudily  have  been   ascertained  on   cross-exami. 
iMtioii  or  by  the  introiluction  of  rebutting  testi. 
■■"-ny    i  (2)  evhlence  of  crack.,  etc.,  caused  in 
otlur  iMiildingg  had  been  admitted  ;  it  was  held 
then  pro,K,r  to  .how  that  those  injuries  were 
iMiwd  by  vibrations  of  an  a.ljacent  Belt  Railway 
and  not  by  travel  over  the  bridirc);  1898,  Sugar 
i'-i  (f  ir      •  ^-  Pf""*"".  177  III.  324,  62  N.  E. 
4.4  (fidling  of  mine-roof  in  another  place,  not 
a.l,nitted) ;  1902,  Fitzsimona  t  Coniiell  Co.  1,. 
Br,.un,  199  id.  390,  65  X.  E.  249   (injurv  to  L 
bmM.ng  by  dynamite  blusU  near  by-  tU  fact 
that  adjacent  bmldinga  were  or  -vere  not  injuriMl 

X,    «*."".!'''»'":?•  ''"'"'•«1  on    the  facts); 
]»00   Seibert  ».  McManita,  104  La.  •.,  ,  29  So 

iihl  <;:*r"«""|'»  «',to  fire.con,tru>     .n,  admis- 
silile  when  made  under  identical  condition.). 
IS/ J,    K.    1.    llBnelliue,    12  Cox  Cr.    404 


of  first  ,iualityljad".uJh\Jll.'t;)"rim!"VweU 
Co.  t-.  kirk,  200  1,1.  382,  65  N.  E.  698 
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(*aisfactory  operation  of  other  filter,  of  the 
«n.e  vendor,  excluded,  the  .imilaritv  o  cir! 
cumstano«  not  being  shown) ;  1892.  Like  Erie 
*  ;V  '*•  9"-  "•  *'"««.  132  I"'l.  168,  31  N.  E 
465  (ex,»nm*nt.  ..  to  the  freexing  ol  a  boot  t<i 
the  rail  on  a  cold  day,  made  on  the  davT  th. 
injury,  excluded,  b,iau«,  th.  conditio^  Ve„ 
not  .imilar ;  we  .iiiotution  aulr.  t  442) :  181  > 

~  Ts %■  87.V- "•■^°- -t-'i-Vpiok-id-: 

-.  3^  H.  E.  874  (expenmeuu  in  letting  agon- 
dlti™!;'"  l^dTAtT"  '  '"'"«  ""''"  '""""  'on- 
1899,  Thrawley  „.  State,  153  id.  376,  65  N  fe 
95  (experiment,  with  .imilar   pistol   and  cari 

959  (defective  guard-rail;  subse.,uent  derail- 
iVfl  r**,?  '''?r"'  "^"'"'ition.,'  exc'luded); 
1869,  Svrett  V.  Shumwny,  102  Mumi.  388  (ex- 
I>enment.  by  a  witnew  a,  to  the  strength  of 

rdmttedr"lS?fl'';^' ""«'?••''''  '""  '"K''*-"' 
?m?  1  I'  'f'ui-^*""'  "•  '^'1'"'  120  id.  190 
(murder  by  clubbing;  experiments  on  a  dyna- 
mometer with  a  bat  of  substantiallv  the  i,mo 
form  and  weight  as  that  alleged  to  have  been 
used  were  rejecte.1 ;  Morton  J. :  "  Ex,«riment« 
of  this  character  would  tend  to  confuse  and  n.is- 
^ad  rather  than  to  assist  the  jury,  unless  they 
were  shown  to  have  been  made  under  con,liii,„4 
he  same  a,  th<«c  „i.tih-  in  the  r.a.s..  ..1.  t,i„l. 
It  was  not  shown  lu  thU  cose  that  there  was  a 
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by  other  In.tanc-.  of  if  opemlion  under  ""»^' ^'"^""''T^^; '"  "^"i" 
aefcclively  or  ..iherwUe  v(or  example,  in  «:t.o„.  for  bread,  of  warran  y  or 
personal  injury);'  here  the  uorking*  of  other  ,im,lar  macktnsf],  (U>.U  >t 
i^^^rl.  ioilld  04U«"y  '«  "livable,  provided  the  conditum.  were  .malar 
ILd  a  confuBlon  of  Uauo.  w.i.  not  involved ;  but.  in  the  fir.t  place,  it  .hould  b. 
rnderrHrthrthe  other  inHnme.  .re  merely  eridential  of  the  wny  the  one 
h"uuen  probably  worked,  and  .hould  not  be  taken  a.  a  U^-al  .tandurd  of 
.;  !,«a  c  o,LtionU.  8  401);  and.  in  the  ^-^f -•  ^''«  ^T  "\  ^^ 
case  may  be  such  that  the  other  iuHta.ue.  are  le.s  hkcly  to  be  re  exant  (n. 
wTr^  a  different  contract  of  oi^nUion  wa.  made),  or  that  an  in«Unce  of  a 
.piclal  kind  only  U  material  (a.  wliere  one  machine  i.  taken  m  the  .ample 

of  Mtlu).* 


iiinlUrity  In  th«  ccmlltionii  of  th»  two  •wntt, 
.i,.l  til.  Court  might  ,*..|«rly  ID  it.  .li«rj-tl..|i 
r-jwt  th»  tMtlmony") ;  >««••'.>'"«"'»",'',■  ''>'"" 
»  II  R.  Co..  181  ii.  3»7,  84  N.  K.  71>  (a»iiKer. 
oil*  oi-wtioii  of  ■  ring  Id  >  c.r  nt  utlwr  tiiiw.  on 
the  UDM  d«v,  •aiiiittwl) ;  IWJJ,  Tbi^l  ».  K.ii- 
ne,ly?M  Mi«n.   Ui,   U  N.   \V.   «57  (jM-ri- 
l,..-nt«  with  ■  wringer  anJfr  .l.iiiUr  coiiclitioiim 
r»jeLt«a  in  diMretlon  u  involving  coufiu  on  of 
ida,.) ;  ma,  Polin  v.  St.t.-.  14  >*l.r.  540    18 
N.  W.  898  (wh«lh«r  »  revolver  woiiM  ip>  off  »t 
h«lf-oook  I  «n  .xiwriment    by  the  .heritf,  with 
the   rnu»inin«  citri.lge".   <}«''"".  ""J"  "'  * . 
Court,   not  .llowe.1  at  the  JefenjUnt .  reoUf-t, 
b«c»UM  the  Court  couM  not  onler  the  »heria, 
nn.l   be.au«   the  exiKrimeiit  eoulU   h«ve  been 
trie.1  «iu»lly  well  with  the  enifty  cb»>n'»"> ! 
U9».  lKiI-  ».  He»a  4  I).  Co..  «»  N.  H.  494 
43  Atl.  819  (test,  of  .tifi.gth  of  a  h(K.k.  lieM 
not  iinproMfly  «il«.le.l  in  discretion);  1876, 
Lin*Uy  r.  I'eople.  83  N.  Y.  143.  147,  158(t«.U 
of  blo.ia  .poU  on  bonr.1.  long  after  the  mur- 
der, a.linitt«l.  on  eviJance  that  their  condition 
was  the  «.iue) ;  13S4.  Otey  i..  Hoyt,  3  Joi.ea  L. 
72  (to  ihow  that  a  will  waa  for|{e.l,  hy  chrmi- 
callv  removing  the  ink  an<l  writing  in  it»  (.In^, 
a  witness  testirted  th.it  "  he  hwl  ju.t  wen  an  ex- 
neriment  performed  whereby  lej-ihle  wntina  with 
irdin^iiy  ink  had  been  en»«.l  and  extracted  from 
a  niece  of  imper,"  which  he  then  held  ui  hw  hand, 
bv  the  application   of   certain   cliemicala ;    eit- 
cfude.1) :  1892,  Leonanl  r.   R.  Co..  21  Or.  655. 
28  N'    W.  887  (a  war  on  the  outaide  of  the  bot- 
toni  ■fl.mjre  of  a  rail  was  alleged  to  have  l)e*n 
niiKle  by  the  wheel  of  an  engine  on  a  r«il  (•roaaiiig 
the  lir»t ;  exiwiiiiKMits  were  reoeiv«<l  of  tlie  ron- 
intf  of  a  similar  wheel  on  a  similar  rail  crosaing, 
ahowiiix  the  impossibility  of  such  a  result ;  the 
exiwriiiieiital  wheel  waa  «li(jh»ly  smaller,  but  an 
increase  of  sue  would  only  have  >""™'«^  '"" 
imiiossibilitv  ;  see  (luot.ition  aiiU,  J  44^) ;  1BB», 
Stite  V.  Wird,  81  Vt.  153,  17  At  .  483  (expcri. 
ments  as  to  the  similarity  of  slelgh-tracka,  re- 
ceived)  ;    1900,    Hardwick    S.    B.   4  T.   Co.  v. 
Drenan,  72  id.  438,  48  Atl.  845  (experiraenta  aa 
to  adhesivenesa  of  gunime.l  paiM-r,  not  admitteU 
where  similarity  of  conditions  did  not  ajijiear). 

For  evidence  from  the  effects  of  gunshota, 
druK«,  etc.,  on  human  bodies,  set.  {  457,  p<>»t. 
'  1C94,  Phillips,  J.,  in  Bloominijton  v.  Legg, 


181  111.  9,  13,  87  N.  E.  696  ("  Wber.  an  isaua 
i.  mad*  aa  to  the  safety  of  any  machinery  or 
work  of  man"!  coBatruction  which  is  for  ?"«"'•» 
uae.  the  manner  in  whi.h  It  ha.  wrved  that 
•Hirpuae,  when  luit  to  that  um.  would  \m  a  matter 
LtiriaftotheUie");  1878.  Baber  ».  Klck.rt. 
t2  Iiid.  594,  697  (whether  a  ditching  ma.hiiie 
wuuld  work  a.  warranted  i  Ita  manner  of  work- 
iiitf  at  another  place,  adndtte,!)  j  1894,  8Ute  v. 
Delaney,  92  la.  487,  81  N.  W.  1040  (arson  ;  to 
.how  that  the  «r»  might  have  been  cau«).l  by  a 
leaky  aaaollne  .tove,  the  fact  waa  a.liiiitled  of  a 
former  tin-  in  the  «ime  house  fn>m  the  stove); 
1880,   Brierly  V.  Davol   Mill.,  128  Ma«..   291 
(whether   a   loom    attachment  »a.  cai«bla  of 
iucceaiful  working;  iU  working  upon  ai'  tier 
loom  of  sub«t.nti»lly  the  wme  con.tructlon  and 
oisration,  admitted):  1«»*.  Tre'nbUjr  ».  Harii- 
d'en,   182  id.   383.  6»  K.,K.  972  (Ininry  by  a 
machine  ;  that  it  "  worked  i^rfectly  belore  the 
accident  and  had  workeil  perfectly  «vcr  sime 
a.lmitted);    1898,  Flaherty  ».  Power.,  187  id. 
81   44  N.  E.  1074  (luibit  of  ■  maihme  to  .^«t• 
ter',  admitte.1,  to  show  iU  behavior  at  the  tiiiie 
of  the  accident);  1897.  K<«kee  r.  Pulp  Co.,  189 
id.  628,  48  N.  E.  786  (expenroenU  "ith  "«• 
chinerv  to  test  iU  working^^  r«»'»«l)  I    "<*0' 
McCamgher  v.  Uogera,  120  N.  Y.626.  24  N.  E. 
812  (injury  at  a  machine  ;  prior  mUworklng  of 
the  aanie  machine  in  the  Kimo  way,  adinitte<l, 
to  ahow    "the   condition  of   the  machine   ); 
1893,  Fiiidlny  Brewing  Co.  r.  Bauer,  60  Oh.  680, 
35  N    E.  55  (aiiniitting  instances  of  the  previous 
workings  of  a  ma>  hine  under  another  pefapn.  *» 
show  iU  defective  character) ;   1898,   Baker  v. 
Haaev,  177  Pa.  128.  36  Atl.  704  (other  instancea 
of  defective  working  of  a  plant  for  breaking 
steel,  admitted  to  show  its  defective  con,  itu.n  at 
the  time  in  question) ;  1898,  Taylo.  t.  V.  8    .U 
CCA     449,    89    Fed.    964   (counterfeiting; 
whether    a    machine   could   do   cerUiii   work; 
«llowe,l  to  be  operated  '"'"re  «he  J"7,) !  "O"; 
Konold  r.  B.  Co.,  21  Utah  379,  80  Pac    1021 
{exi«rimeiiU  aa  to  cause  of  exploHion.  held  not 
improperly  excluded  in  trial  t'<«'rt  «  «li»««*"'n) ! 
1898,  ?erfy  v.  Machine  Co.,  70  Vt.  278,  40  Atl. 
731  (condition  of  a  machine,  as  to  oiwrating,  on 
the  (lav  of  trial,  admitted). 

•  1880,  Blackman  r.  Collier,    66  Ala.   31^ 
(admitting  the  operation,  of  aimilar  machinery, 
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Th.  evidoncing  of  «  tendency  -  e.  g.  of  a  machine  -  Uy  iu  material  efTecto 
to  to  bo  duungui«l,ed  from  two  other  matter.,  one  of  thi-m  ii,vulvin«  a 
wholly  difTerent  princiido:  (1)  The  evidencing  of  a  defective  or  dunKer;,,,. 
machine  or  highway  by  the  occurrence  of  ,,r«vioua  pewoiuil  injuries  ha«  a 
•jwcial  luie  of  otlier  pn-iedents  (dealt  with  /».<,  |  458).  (2)  The  infi-r- 
eiice  to  one  human  net  of  uegligenco  from  another  8imilar  act  (in  uninu.  for 
example,  the  lame  machine  or  in  driving  the  game  streetcar)  is  govcrmd  by 
different  priuciidea.  an.l  is  dealt  with  under  the  cimracter-rule  {antt  8  109) 
This  distniction  \»  ixjinted  out  in  the  following  passage :  •  »        /• 

»u  sclioi,  (or  dBiusK«  csuM-d  bjr  iiKinUiieous  iKniUon  of  dust  by  h.»t«.i  puiley-besrinw. 
sdmittiug  ertasnce  ihat  Hiwilar  ignUlou  st  tl.o«,  beuriag.  had  .iocurr^l  U,(..r;)  '  ThJ 
IM   -^^     "^  '"^  r.l»t«  entlrslyto  th.  t«nd...cy  of  ll.inK^  nmni.n.t,  tlm.g^  i«.ing  in 

hsbts  of  osr^a  n  .pe«,fi..d  buman  being,.  The  di.liuction  i,  s  br..,«l  one  ;  and,  if  it  I. 
kept  n.  mind,  the  ev.U«uce  wa.  clearly  .an.i«.ibl.  for  the  purpo-e,  not  of  .bowing  U.al  the 
..nployc..  of  the  defend.int  below  wre  negliKent.  but  of  .bowing  .  .  .  tl.ut  It  *  the  ten 
dt-ncy  of  crtam  |«rtH  of  rapldly.runi.ing  machinery  to  get  heated,  and  of  du,t  in  wills 

wht-™  grain  U  grounu  or  .tored  to  be  of  a  highly  inflammable  character both  for 

the  pur,K>^  of  .bowing  a  ,K.lnt  whore  the  fir.  might  bar.  originated  and  .!«>  of  .bowina 
the  neoeMity  of  car.  to  guard  that  point."  •™wiug 


to  ■Irterniiiio  capacity) ;  lg98,  Stockton  C.  H.  4 

A.  W.  r.  Iiifc  ic,  121  C»l.  1B7,  S8  Phc.  Satt 
(luaihiiim  (Intro.vwl  by  fire  ;  to  ihuw  that  they 
»ere  wurthlrw.  eviaence  liy  tho  .lef..nilHnt  how 
other  .iiuilar  niachiiieii  of  tlir,  i.liintirt  \\m\ 
worked,  fx.ln,|ed) ;  1884,  M.Cuniii.k  H.  M. 
Co.  V.  Gray,  100  liid.  ^85,  2»2  (anie  of  a  bar- 
vcntrr  ;  defence,  thut  it  did  not  work  well ;  that 
it  mil  harder  than  other  mnchines,  excluded,  aa 
"arominriwin  with  utandiinU  not  admitted  to 
1*  true  aUudardi  of  excellence");  188S,  Nat'l 

B.  4  L.  Co.  p.  Dunn,  106  id.  110,  n.l,  a  N.  E. 
131  (mle  of  a  threahiiig  engine  ;  defence,  that  it 
wa.  defectire ;  the  quantity  of  work  of  another 
engine  of  the  uiiie  niuke  and  rated  power,  lul- 
imtte.1,  a.  merely  nhowiiig  "the  |iO!«ilij|itie« " 
of  such  an  engine,  ami  not  wttiiig  up  a  Htundard 
of  .(uality) ;  1887,  Oslwrn  v.  Siinenwn,  73  1«. 
.108,  512,  38  N.  W.  615  (sale  of  a  harvestiiiK- 
niaclnne;  imuc,  IU  failure  to  wo.k  as  n-pre- 
neiit-d  ;  the  way  in  which  other  similar  machines 
worked,  excluded,  because  it  would  be  essential 
that  the  other  machines  shoiilil  be  similar  ami 
trie.1  nnder  similar  eircuuwUnces,  and  thi. 
would  introiluce  too  many  collateral  and  un- 
for-itoen  issues);  1890,  Havis' Son.  r.  Sweeney. 
80  i,|.  393,  45  K.  W.  1040  (showing  that  a  nm- 
chiiie  was  (lefecti»e  l.y  telling  what  other  oimilar 
machines  would  do,  allowed) ;  1897.  Kramer  b 
MiMiier,  101  id.  88.  69  N.  W.  1142  (to  nhow 


ti.  .1     J  '        ...•    '•  '"^  l'"  """*      the '"nker  I  id  not  Buarantee  a  uartienlnr  re.ii1t 

.       «  li-a ting  apnaratu.  di,l  not  fail  Woause  of     or  .piality  of  »ork,^nd  "rrrfore  evWence  that 
defects  in  the  buildinR,  the  fact  wa,  admitted  of     thei  did  not  w„rk  Zn  SI  i^l.T^TL.^^ 


Uelects  in  the  buildinf;,  the  fact  was  admitted  of 
favorable  resulto  obtained  from  another  apna- 
ritus  in  the  same  house  un.ler  wverer  condi- 
tions);  1831,  Bradford  r.  Ins.  Co.,  11  Pick 
181  (to  i.TOve  that  damoKeti  blankets  were  not 
lianiaKed  by  sen-water  in  transit  but  by  wettiiiff 
IU  the  consignor's  factory  to  incrcaw  the  weight 


the  fact  was  admitted  of  the  wreipt  by  other 
consignee,  in  the  same  year,  from  the  same 
coniugnor,  by  different  venela.  of  m.ny  similar 
H00.1.  damaged  in  a  .JmiUr  maimei);  18»H, 
OaRi"  r.  SIcyent,  59  Mii  h.  300,  Sifl.  •':■  N.  W 
b-ii  (contract  to  wll  cul;er-woo.U ;  tlie  work- 
iimnship  and  materials  of  others  of  the  aanie  lot 
ahipped  to  other  iwrsons,  not  receive.1 :  no  au- 
thority); 1886,  rtsUrne  r.  Bell,  62  id.  214,  218. 
28  H.  W.  841  (harvesting-machine,  alleged  to 
operate  defecUrely  ;  that  all  the  other,  of  100 
«>ltl  the  wme  year  worke.1  well,  exclurleil,  a. 
not  tending  to  .how  "that  the  o|ieration  of  the 
one  in  ()iieation  was  in  acroidunce  with  the 
promise  of  the  plnintilT");  1898.  Avery  r.  Bur- 
«ll,  118  Mich.  672.  77  Jf.  W.  27'J  (KUarantv  of 
boiera  working;  workiiiR  of  other  similar 
Imilera  under  similar  circumstances,  admitted 
to  show  that  under  piojier  management  the 
holler,  wonlil  work  well);  1899.  IVotile  v. 
Thomrwm,  122  Id.  411,  81  N.  W.  344  (explo. 
.iiiu  of  boiler ;  ex|ierinieiita  as  to  time  of  raising 
.team  under  similar  conditions,  adinissililej- 
1898  Shute  r.  Mftt.  Co.,  69  N.  II.  210,  40  Atl. 
391  (enuse  of  hreaking  ;if  a  pulley  ;  breaking  of 
another  similar jiullev,  admitted);  1870.  Tilton 
r.  Miller,  66  Pa.  388  (refusal  to  ace.pt  gas- 
burners  piirchaseil  hy  sample,  lieeause  they  were 
not  made  ac<>oriliiij{  to  sample  ;  held,  that  while 
the  maker  ilid  not  guarantee  n  particular  result 

nr  iittolitH  ..r  u t.      1    .,      _    <<  ■.  .. 
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they  ,11,1  „„t  work  well  wa.s  immaterial,  yet  to 
determine  whether  they  were  made  according  to 
•ample,  the  workiiijfs  of  the  sample  and  the 
workings  of  the  goods  offered  might  be  received 
for  comparison);  ISS.I.  Carjienter  v.  Corinth, 
68  Vt.  216,  aemhle  (breaking  of  other  horse-bit. 
under  similar  conditions,  admiraible). 


II 


' 


■    ; 
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§452     EXTERNAL  EVENTS,  CAUSES,   AND  CONDITIONS.    [Ciur.  XVI 

§  452.  Sparlu  and  Fires,  aa  evidencing  the  Cauae  of  a  Fire ;  General 
Principle.  There  has  beeu  soiin  confusion  of  precedents  over  the  evidencing 
of  the  source  of  a  fire  (usually,  a  fire  attributed  to  a  railroad  locomotive 
engine)  by  the  fact  of  the  euiissiou  of  sparks  or  the  setting  of  fires  at  other 
times  by  the  same  or  other  apparatus.  The  solution  of  the  problem  seems 
not  to  be  difficult  if  the  different  issues  involved  are  discriminated.  Two 
Issues  may  come  for  investigation.  (1)  The  effort  may  lie  to  prove  the  cause 
of  the  fire  in  question.  The  locomotive,  or  other  apparatus  (factory  or 
mine  chimney),  is  alleged  as  the  cause ;  and  this  is  sought  to  be  evidenced 
by  the  fact  that  at  other  times  there  were  emissions  of  sparks  (i.  e.  flaming 
coals)  from  (a)  tlie  same  engine  or  (b)  other  engines  of  the  same  owner. 
(/()  The  proposed  inference,  iu  tlie  first  case,  is  from  the  former  spark- 
emissions  to  the  existence  of  a  capacity  or  tendency  to  such  emissions  by 
that  specific  engine,  and  thus  to  the  pos.sibility  or  probability  of  such  an 
emission  having  occurred  at  the  time  in  question  and  so  having  set  the  fire 
in  question.  (6)  The  proposed  inference,  in  the  second  case,  is  to  such  a 
cajiaeity  or  tendency  in  the  class  of  engines  passing  over  that  line,  and  there- 
fore to  its  probable  existence  in  a  particular  engine  passing  by  at  the  time  in 
question,  and  thus  to  the  same  conclusion  as  before.  (2)  In  the  preceding 
issue,  the  effort  was  merely  to  show  that  the  defendant's  engine  caused  the 
fire.  But  this  alone  will  usually  not  suffice  under  the  law ;  ^  it  will  be 
necessary  further  to  show  some  kind  of  neijllijence  ;  and  this  will  commonly 
resolve  itst'lf  into  showing  the  maintenan.^e  of  an  engine  so  constructed  as  to 
be  dangerously  likely  to  emit  sparks.  This  requires  much  more  than  a 
showing  of  mere  capacity  for  emission.  In  the  former  issue  the  inquiry  was 
merely  whether  the  locomotive  did  once  emit  a  spark  and  thus  cause  the 
specific  fire,  and  the  fact  of  capacity  to  do  so  was  merely  subsidiary  and  evi- 
dentiary to  that ;  in  the  present  issue  the  plaintiff  jiroceeds  directly  to  show 
habitiiLil  emigsion,  i.e.  a  dangerous  tendency,  as  a  main  element  entering  into 
legal  negligence ;  and  the  showing  must  be  not  merely  of  a  capacity  to  emit 
sparks,  but  of  a  tendency  so  strong  that  it  may  be  regarded  as  negligence  to 
maintain  an  engine  so  equipped.  Such  are  the  two  issues  ;  and  the  rulings 
upon  the  evidence  for  eacli  may  conceivably  be  different. 

8  453.  Same:  Disorimlnationa.  Before  proceeding  to  examine  the  applica- 
tion of  the  present  principles  to  the  alH)ve  issues,  it  is  desirable  to  discrimi- 
nate certain  other  evidential  (juestions  which  often  arise  in  such  litigation 
but  do  not  involve  the  present  princijiles.  (1)  In  showing  that  a  particular 
locomotive  set  a  fire  or  emitted  sparks,  evidence  is  receivable  that,  shortly 
aftiT  it  passed  the  place  iu  question,  stubble  along  the  track  was  found  on 
fire  or  livi:  co<ds  were  found  near  the  track.  Here  the  inference  is  from  t'-i; 
traces  of  fire  to  the  origin  of  fire, — an  argument  of  another  kind  (  ,'c, 
§§  14S,  149),  and  not  affected  by  the  jiresent  {irinciple.  (2)  The  question 
w'hether  the  mere  fact  of  the  .setting  of  the  fire  in  question,  if  brought  home 

»  It  niiRlit,  in  a  jurimliction  wheio  the  railroad  owner  is  by  statute  liable  without  neyligeiice  for 
the  settiui;  of  lire  by  sparks. 

Mi 
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to  tho  defundant,  rais-s  a  premmnf!,,,  -r 

f  on.  (post  §  -.SOO).    (3)  The  seUin     .f  fi;s  bv X"  "  T'''?,"  "^  ^"^'""'^'■ 

the  defendant  at  other  times  mnv     -  a.,,  ss    1.  ""'"■  '"^'""•■''  "^ 

or  Ki.owJed.^e  cireiim.tantially  Onit'.  i  '-' -  ^'p '"  :'•'  ,"/  «''»'«"«>'«  notice 
serious  diiren-nee  in  this  use  1"  ^  i""'  •  ^ ''"^"'''^h'.  there  may  be  a 
indicting  this  fact  of  X;  7^i:"S,^r:f''  T'''  '-^  '^"-""^  "'^ 
spark-arraster  or  other  piece  of  an  mr  h,  ,        "  "''"'^  "  "'^^"'"■"  ^^i'"!  "f 

u.se  the  u.,,e  of  ..ther  ^erso^  alT  s'  I'^trr  "  Tt"'""  ''^^^""  ^^■"•"•' 
be  om^d  ;  this  raises  U.^rout  ...J^    ::^]^.  '^'^  ^--''--  -'X 

Rt'turiiiiig  to  the  two  issues  stited  in  .l,l\.      ^       '^' 
thus  presented  are  the  folh.  J"  .f '  ,  s  iS""  '"""'T'  ''"  ^''"''^'"- 

the  fire,  by  having  the  capacitVto  e,.  ,  V  ,*'"'"' '"""'""t'^"  ^"'"'"^ 
emissions  at  ..ti.er  timesZ    1    ■,)  e  7  '  ''"'""'■"  '^  "»'^''-"'>  "f  «l«rk- 

(«)  by  the  ..„,  I.  ILotTve  itre  ;:  ZTT''  "'  "'*"  8p„..e„u..,on. 
emission  of  sparks  by  a  loelo   v    n  ^'  '"""•"  '"  ''''^^'^  "'■^''"-     The 

capacity  to  en.it  su  h    '^  k   '    ^  «   various  t.mes  will  naturally  indicate  a 

possibility  rising  toward  a  vr;bbilv''^  "''"«  '"'^"  "  ^'-""•^""-T  ('  -  th. 
character  of  tht^  instan  .^  ^^  f ''-^i  "  "  {J?" -f ' -.^'^  the  number  or 
instances  is  somewhat  ren,o\ J  it  ,«  ^'  .  "^,  ^'"'  ""'«  "^  the  other 
preliminary  showing  th  '  e  co  diUo;":.?!"  thought  wise  to  re,uire  a 
the  meantime  (anU,  §  437)-  b  ,        e  ' liffi  T'°,  ''"''  ""'  '=''''"'««J  "' 

plaintiff.  an.l  the  ease  for  L  M  ,,  tf^^^^^^^  °/  ^"''''  »  «''"-"■«  '")'  the 
occurred,  n.uke  it  n.ueh  pre  ra  le  t  t  ore  M  ""^'"•■''  "  ''"""'^^  '^  ''^  '""' 
to  the  defendant,  on  the  rrincTt  '  n    P  !!'  requirement  an.l  to  leave  it 

a  change  if  he  can      TheX  '      .     ^^P'"""'""  (««<^.  §  449)  to  show  such 

iH'fore  or  after  thetiu!^  n  t  Z  rr"'  T"''  ""^  '"'« '"•'""'^'^  -'>•- 
of  the  engine.'  ^        ""'  ^"' '"  "''^^^  '''''  they  show  the  .onditiou 


week  later.  ..I„;f„"r.J^L'^?A''f  »'  "'e  f"«>ne  > 


.    , J'''»r.i|ir('vioiH,' 

iisp,  W1.I.I,  etc,  iK-iiiK  fho  snnip, 


,  455     EXTERNAL  EVENTS.  CAUSES.  AND  CONDITIONS.     [Ch.p.  XVI 

e  .-E    -        .   n\  CUM    of   the    nre,    b»   evldenoed   by    other   Bpark- 

i  „.!rbr  iL  iTomlul.    Here  there  has  been  some  differeno* 

irjSn^l'chTan  o^ly  be  solved  by  an  examiuation  of  the  prm.ples 

'°  m'tUane«;  (a)  in  General.    The  proposed  inference,  as  already  noted 

Intisfactorv  way  is  to  take  instances  of  the  operation  of  the  class  of  enynes 
f  STtTsamerater-  for  what  exists  in  the  class  is  presumably  to  be 
tmd  als  in  thTrdrv  iual.  and  to  evidence  such  a  capacity  in  the  class  >s 
to  evidence  Tt  in  any  one  of  the  class.  The  argument  up  to  this  point  has 
never  been  objected  to,  except  in  the  following  passage : 

T.   r,      naw.i,    '\-\\    17  N   \V    132:  •' Evidence  that 

and  the  proposition  is  no  sounder  in  logic  than  in  law. 

In  answer  to  this  argument,  two  things  may  be  said.  First,  a  given  instance 
ol  two  mav°sW  only  a  possibility;  but  this  is  reason  on  y  for  excluding 
sich  slight  evidence  in  that  case,  and  not  for  excluding  .11  «-'' -ul^^^^^^^^ 
wSo^t'eganl  to  the  numb.,  or  significance  of  «-'' ;«7-«- ^t)  ^^ 
PvPn  a  nossibilitv  or  capacity  is  proiierly  relevant  (.m<e,  §§  44b,  448).  ine 
Ob  ect  is Tna  ow  down  the  conceivable  range  of  causes  by  finding  out  what 
S's  were  capable  of  producing  the  fire,  and  by  then  cumulating  other  evi- 
Snce  upon  one  of  then'  If  mrce  had  set  a  fire  in  the  house,  b«t  o»ce  onb- 
t^tHnrat  matches  this  would  be  relevant  as  showing  a  possible  causo. 
iLCemlTth    aLe  passage  that  no  one  can  be  made  liable  upon  a 

XHs  consulting  per  se  a  test  of  liability.  b«t  nierely  as  ev.deno.  a^ 
niissible  towards  accumulating  a  preponderance  of  evidence.    The 


r  Barton,  25  N.  Y.  544  (former  emission  nf 
si«rk3,  admitted  lo  show  "the  capacity  of  thw 
I'iirticular  engine  to  emit  iKneoiis  ni.ittcr  a  Rrenter 
distance  than  that  intervening  b.tween  it  and 
the  building"  in  ,,„estio„)  ;  1888  Collins, «. 
R  Co,  109  id.  243,  249,  18  N.  E.  .50  (emission 
sii  months  later  j  a.lmitted  only  on  a  showing 
that  the  engine  was  permanently  so  constnicted 
as  to  emit  sparks  or  that  it  was  in  the  same  state 
of  i-epair  a.  before ;  no  prwedents  "f>> !  «'« 
ruling  seemn  finical  and  nnsonn.  );/•«.  ■  1879, 
Philadelphia  ft  R.  E.  Co.  ».  Hcndrickaon,  80  Pa. 
182,  189  (siarks  and  6res  by  the  same  engine,^ 


jnst  before  and  after,  "dmitted  to  show  the  <•»««•! ; 
1875,  Pennsylvania  Co.  v.  Watson,  81  hi.  2M 
•296  (sparks  and  fires  l.y  the  sam.-  engine,  ju-t 
r,ero  e™nd  afU-r,  «dmitt,.l)  i  189  ,  1  ■■•"'^•';"" 
V  R.  Co.,  144  id.  461,  477,  22  A  1.  851  (»ni,,o; 
the  time  hmit  to  be  a  reasonable  one) ;  I  ^j 
1897,  Patteson  t-.  R.  Co..  94  Va.  16,  26  S.  K.  ■ .  ) 

(other  sparks  by  the  »«'"V''r?'"''k.i "wi'l  1  uh' 
Vi,i. :  1882,  BrnslM-rg  t>.  R.  Co.,  65  \V  s  l"^ 
12  N  W  416  (fires  on  the  same  trip  of  the  s;n.v 
engine,  close  by,  admitted  to  show  It  to  be  the 
cause  of  the  fire). 
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1840,  Piggot  y.  It  Co    3  C   B  9'>ft  /A    •»  ■ 
from  the  defendant'^  io;='o„>oUv4i  VW«/  t"'V'!f?T?  °^  T'^'  °"  "*'"''  '^<^'"'-'"' 
ascertain  whether  or  not  iparkg  such  m  th^.^  V      u  .^         evidence  was  ad.Mi»»il,|,.i  ,„ 

to  w.j«  that  other  engines  used  on  the  Edt  JfJ  ^tf 'tV  "  ^''V"''''''™  «''Jected 
which  was  said  to  have  caused  the  ii.iurv  I  PrpTnH         '  '*  """"^  df»oription  as  that 

to  throw  particle,  of  ignited  niat.e  ^Zi  "id.o":;  7T  ""'"  '"'■'"'"■"'  •"""'  -" 
the  s,«t  in  question.     The  matter  in  is   le  was  wt/l  ""  '"  '^'■'""  "'•  K''™'''  "'•  :' 

b-en  destroyed  by  fire  pr..eeding  fro  n  tie  def.MiSt,  t'l  "  '""  "'"  f'""""''^  ^ "'^•^'  *>'  ''"J 
was  the  question  whether  or  not  the  firr^,«w  hat  ^'^""'  "'"^  """'''"'•^  "'  »•'»''-»« 
offered  for  the  pnr,«se  of  showing  that  It  ^il  and  Z'  ,1"  »"'""""'•  """  "'"""•«  « •■"• 
terial  and  admissible."  '  """'  '""^  """'  P'"-pose  it  was  clearly  ma- 

18.'»7,  Saiage,  J.,  in  Dimning  y.  R.  Co    91  M«   S7    in  ...    ™-„ 
'  tending  to  prove  the  possibility,  and  a  coI;.!L!rnfl'  t V!  '"  f'-'  "''  "  "''"'•"^'We  as 
the  fire '-language  fron. /fi;J,Crr/?S?„"^^^ 

approval.  To  show  a  possibility  is  the  fii^t  l.S  f  -  -1  '"'■'  °^'""  ''"""  "'"^'1  «"h 
company.  „„,ler  the  same  general  n„lnfn  ^'^  ^  *"!  °"'''  ^"*^'"«"  "^  "-  •'«">'• 
grad...  at  al,ou.  the  same  time.  ^.I  "urronnl.T^v  H  '  *"■'?'"  """""^  "•'"^'''  "'  "'«  <"""« 
t.red  .sparks  or  drop,^d  coals  so  C  to  1.  P  ""■"«  Pl'jv^ioal  conditions,  havescat- 
^l-»i»gthatit  was'fL.s.-bIet;thnnli,^  i-r  f'!'. "''Tt  ',T""""«ly  ^  the  mind  as 
illustrative  of  the  character  o  a  lolorn^  ve  1  Tul°  ^°  '""^*'^'-  1''"'  t-<i-"ony  is 
or  the  dropping  of  coals.  Ff  1^3  b  "tv  bo  ^  '  7'".^^ '  '°  ""*  •"""^'°''  "^  "P'-k" 
lead  to  a  probability,  and  i\..ul^£^^^^Z?  '"'''  "'"'  -■•«'"»«'««-«'  may 

(1)  (l»)  Similuritu  of  Construction      R..f  ♦!>„  * 
on  the  assumption  thai  the  en^n,?,;  „f  "^*''^^°'<'g°'"g  inference  is  based 
true  of  the  class  is  il       tl    Tndiv  lu  H     "  ''  °"'  "(  "  '''"^^'  ""'^  ^^'"^^  '« 
X^'t  all  engii,es  are  of  the  s  !,.    .  "'"'  "P°"  ^'"'  "ssumption  only, 

reference  to  TIZZ  ^l^^Z^^'T::  ^V"  ^'^^  ««»>"«  «>ndition  with 
ca,«city  in  son Jof  Xm  le  n  t  ev  '.l"!'.;!  T'""  ""  "^'""""^  of  such  a 
'l-y  belong  to  the  same  chsl  wi  h  r  .    "  '"^"'''^  '"  """^^^^^  ""'^-''^ 

unless  the  principIeTf  suZS  1      r'f  *V°"'''""'^''°"' ^^'^^  '"  ^^<^^' 

shr.wing  of  similarity  oio^TJ'  .  u  * !?  '°"  ""'"'  ^'^"^her  the  detailed 
M-.ti.n  o  wh  t"  'the  s  m  ">"">  ui^'  "l""*^  '°  ^•^^•^»-  fr''™  the 
ing  it  to  the  deLn     nt  o'  h^"^^^^^  V^TT^  7  "'f "  ^"^^«'  ^^«- 

if  lie  can,  that  the  constr  c  ion  „!T^?-.     ^^''P'""''''""  («'»<^.  §  449),  to  show, 

-l.ere  th;  othe    enTefSZ  to  t^^    "  ""'  '"'  """''"•     ^^  ^^'^'^^  -'-«• 
to  assume  this  simnarity       fil    >.  •!  """""■  °'  "'"  °^^'  '^'  *"'«<'  '-'^. 

-.se  it  is  con^iS;;;^'    /,tr":"^  one,  and.  next,  be- 

f..r  a  defendant,  to  produce  the  proi.r  Jl^^'  '^,  "^^  --Parat.yely  easy 
<'i«t  in  one  of  the  earlier  cases :  ^^'^^n^e.    This  was  long  ago  pomted 

^^-'  .-  the  p.mises  ^ust  U.%  £::^  f -^  S^^;-  ^  ^ 

'  91  V.  S.  484. 
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the  others.  .  .  .  But]  it  would  be  practically  quite  impossible  by  any  inquiries  to  find  out 
the  offending  engine,  for  a  large  proportion  of  thoMe  owned  by  the  company  are  constantly 
in  rapid  motion.  The  business  of  running  the  trains  on  a  railroad  presupposes  a  unity  ol 
manngeroent  and  a  general  similarity  in  the  fatthion  of  the  engines  and  the  character  of 
the  operations.  ...  It  is  presumed  to  be  in  the  power  of  the  company,  which  has  inti- 
mate relations  with  all  its  engineers  and  conductors,  to  controvert  the  £act  sworn  to,  it  it 
is  untrue,  or,  if  true  in  a  particular  instance,  that  it  was  not  so  in  respect  to  the  engines 
which  passed  the  place  at  a  proper  time  before  the  occurrence  of  the  fire.  The  effect  of 
the  evidence  would  only  be  to  shift  the  oniM/>roA(in(/i  upon  the  company.  .  .  .  [It  was  in 
their  power]  to  show  that  the  special  facts  applicable  directly  to  the  occurrence  of  the  fire 
were  such  as  to  overcome  the  general  inference  from  the  plaintiff's  evidence."' 

Where  the  other  engines  belong  to  another  road,  this  assumption  cannttt 
be  made ;  but  upon  a  showing  of  such  similarity,  it  would  seem  that  instances 
of  their  operation  would  b^  receivable.* 

(1)  (c)  Time  of  other  instances.  The  other  instances  may  be  either  before 
or  after  the  time  in  question ;  though  if  the  time  was  remote,  a  preliminary 
showing  thai  no  change  had  been  made  in  construction  would  perhaps  be 
proper. 

(1)  (d)  Nature  of  Sparks.  The  setting  of  a  fire  is  plainly  an  effect  indi- 
cating a  capacity  to  set  fire.  But  the  etiiission  of  burning  coals  of  any  sort 
is  always  regarded  as  sufficient,  because  it  is  clear  that  such  a  substance  is 
always  capable  of  setting  fire.* 

(2)  Auxiliary  Folic)/.  The  principle  of  auxiliary  policy  (ante,  §  443), 
involving  the  considerations  of  unfair  surprise  and  confusion  of  issues,  has 
never  been  thought  to  exclude  this  sort  of  evidence;*  for  not  only  is  tlie 
evidence  of  special  importance,  but  it  seldom  involves  any  substantial  risk 
of  either  of  those  sorts. 

(3)  Known  enghie.  In  Pennsylvania,  the  notion  was  early  promulgated 
that  the  evidence  of  sparks  from  other  engines  is  not  receivable  if  the  engine 
that  passed  at  the  time  and  must  have  been  the  one  (if  any)  to  set  the  fire  is 
specificallij  known  and  identified.^  It  is  not  easy  to  see  the  precise  reason  for 
this  limitation.  The  thought  perhaps  is  that  when  the  specific  engine  is 
known,  there  is  no  need  of  resorting  to  instances  of  the  operation  of  other 
en"ines.  But  in  reality  the  need  may  be  and  usually  will  be  just  as  great ; 
for  it  does  not  follow  that,  because  it  was  known  on  this  occasion,  it  was 
therefore  known  on  the  other  occasions ;  and  it  may  well  be  impossible  to 
obtain  instances  of  this  particular  engine's  operation  on  other  occasions.  The 
principle  that  the  operation  of  a  specific  machine  may  be  learned  from  the 
operations  of  its  class  is  just  as  valid  in  the  one  case  as  in  the  other.  A  doc- 
trine that  proper  evidence  is  always  to  be  rejected  because  it  is  sometimes 
possible  to  get  other  and  perhaps  better  evidence  is  certainty  a  novelty.    This 

»  Arfcrd:  Eng.,  Mo.,  Nev.,  N.  Y.,  Or.,  U.  S., 
Vt.    Contra:  III.  (?),  N.  H.  (undecided). 

'  Mass. 

*  Except  th«t  in  Pennsylvania  it  is  required 
that  the  evidence  show  repeated  emission  of 
sparks  of  uniaxial  tize. 


•  It  was  expressly  repudiated  in  the  follow- 
ing coses:  1875,  Henry  r.  E.  Co.,  SO  Cal.  17ti, 
184  (at  least  for  the  case  in  hand) ;  1874,  Hoyt 
V.  Jetfera,  30  Mich.  181,  IflO. 

*  The  earlier  coses  are  cited  jxisf,  g  456. 
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ana  Mre,  by  eSe,  ,>f  »    •"•••,'  '"'■  «'  (»l«"k» 


.lefH.aant'JeS  fr„,„  the 

tliU  ca»o  to  prove  the  eS,,   r  ""',  I''«""'ir  in 

other  occaMon,.  withoffsh, '  ■  """f  *'"'  "I'"'  »■' 
i^'»  under  th^  care  o  t  h  '°  V'^''"  '°  have 
at  the  «.me  sried    wi^h  t  ^  .   '""  '''""■''  ''""» 

tinn  as  thfengine  in  uL't  !""';•*  •""""""-•• 
«;»lenfi  a.l,^i,ted?nriteofth,"'r  "'  "'•' 

qiialihcution  about  id,-„tX  '  "'.'"""'^d  ;  the 
ei'led);  Ark  ■  isu     p  •  ^"S'm-s,   not  de- 

H-^^fc^r:a^.iYE^H- 

the  (wiise  of  the  iniiipi,"  .  »        •  '"  *''0W 

"S,  29  8.  E.  215  m^U.'^"™"!  "'  «'^ 
fen.hmt.  mlnlsibk   7f  l.    *'y/''.K"'™  of  the  de- 

180-6,  lllinoil.^v.,?t'  rr.:'',""?!'  '.?  T'1 '  '"•• 
asr.  (spark,,  and  fires  by  the  d^rS''"".'!"'''  "  '"■ 
"'Iniitted  to  sho^that  M«;ka'^^";';'!'*''''''«'»^''. 
one  hnndre<l  fee(  all  the  In.,;  'i'  '*  ""^"-n 

I-Jiwrenee,  —  l„d  y  _  'j^-lj-  *  »•  «•  Co.  ». 
''ible,  whe.v  the  ",„!„.  i„'  It  '^.^^-.251  (adn.ls- 
til ) ;  /„.  .  188  "*«!,"'  9««»"on  18  not  iden- 

fin-  set  by  the  defen,h.„;-."  ^^  ^-  »»»  '""""'-r 
w-y,  not  admit, H  to  showT.V^J''"'  "«'"  "f 
ouRht  there)  ;  J88J    Be? »   K   o  **"."  "^'1"  "''» 
Sa  (other  firei  set  1,'v  tbl  I  r    -i^"-.  "  '''•  32' - 
that  ,,^on,  exctdS^;  ''ii/''."i'^»f  f;'«ir»in 
C.  li.  Co.  „.  Barraw,  89  Kf '643   on  <»   w''^^^ 
C-'n  the  absence  of  .liJcr.vii        ^-  ^^-  ^^" 
'■onditionofthat  ratcSw       r-^  "?•  •"  "'« 
fin-s  bv   other  enS^^es  t  JTu      r'     '■°""" 
IW,  Loui,vilh.&TR   C^^i''   »''?"««iWe); 
—  ,  67  .S  W   21v/r   fV        i  '^a'nuels,  —  i,). 
-I/--.  .•  1893,  fhat'c'herV  R  'v,^""°*  "Pprov,,!)  j 
-T  Atl.  519  (fi^s  tt  b^^tlf"'!  *r^  *  "■  •^"2.  509 
'"'■O'notives  aCt  f L  ^^         defendanfs  othe; 
-'n.e  vicinitv'ad  .itt«I)"r«97'"n   ""'•'  '»   "•« 
'■"•.  91  id.  87  39T     ,,'•./  ?f'  ^""»"'R  "•  li. 
l-o,„ntives  about   the  ^uLh;:  ^""  .''^:  """"• 
^^•>»e  vicinity.  adm!fVl^.T.''J_'""'  «'"'   '"  the 


t^«  defendant  had  (lenied)  i»nn  .,  V^."'''''' 
Piatt,  177  Jlass.  12.^68  i/ Vf-r',  *'?^'''"  "•■ 
other  euifines  on  th,.  ...;.  *-,  V '' ('^""s'sion  by 
"■eeivclf;  ,(,0  L™:"  w.'"  'h-vi.init»^ 
«' N.  K.  l'41  (erniJTn™  sA^tv  ''"  '''■  '''' 
lai-ly  e,|uip|K?d,  receiv  ,h.^-      7  «»«">«''  simi- 

(emission  of  stiarts  K..  „.i.  "'""'•.—  .  35  So.  304 
"■"•after.  „&])     f' ]'S7'"'\''t'' 
K.Cu.,  121  Mo.  340   349   25  8  W   M''"  i"" 
other  cue  lies  of  tin.  .I„i-  .  1     .  -.    •  '''*•'  (^i^s  by 
at  diiren.i,t  place"!  thelin""','*'"'''  "'"•  "fter, 
Matthews  J  H    c"o     UilTf.T'^'''^''^-  "^ 
("l-k^fiun.  another  e,fgit  of';,  *  fv'''.  ««2 
adniittiM  ;  no  nrcvioii,  XT  •        ,     defendant, 
kind  or  oonditi'^n  r^;'''i;i  r:";?;'  f '"""rity  «} 
abauith  v.  U   P..    u  w       ',!.,''■  •  l**'-*.  Loiiir. 
and  Ls  fri'n.?,:;-  de^^:,„,^'   '^tl'  ^f  ("P-i^" 
few  weeks,  adniiasilib.   f„     1     ^"«""s.  »"t«in  a 

of  the  def^ndanrc  'u  ;,  "hl'Z''"'  "!*"«'"» 
oonstrnction  nee,l  not  first  I  ^  '  siimlarity  of 
I860.  Uoyce  I-  K  Co  Si  \'  V*!?"'  '  ^-  ^-  ■ 
and  fi.es  bvoth-TenVlf  "i"  "^'  '""  '"I""!" 
capacity  for  sett, ^  engines,  adn.itte.l,  to  show 

similar^^sr"  •«,'■■•:;. 'r':^1  ""•>'  ""'  »■'  »f 

1862,  Hovce  V  1  C„  'j  ' .  ".'  """'aKenicnt) : 
denceadn•,issili..'.^t    -...t'.i:'-  "''  <»'"'"»'  "^- 

1856,  ShehlonTV   Co     llT'v^^'  ^^■»'--- 
(»l«..ks  fmmotb  r  "igh.es' of  the' dH^',*'  2''''' 
the  same  track,  adn.itfe      .'aftjl  r  r  "r"''''"'  ""    ' 
other  |..^bable'ca„se  0  '  the  fi  e  "  tl^lV*  'rj"^ 

^rorL';s™rr"»^'»'^''''"' - 

=^ri?i?H~^i^o^- 

1  iiilo    u.-  ■  ■     \';i'l'™"ng    the    nrei-nli>i.>  case)  • 


eoals'dropMat  othnV  c  "'■  ^,^*'  ^*^'  »«  ('"e 

fo..goi^g'^raXr^"".t"';:--'""/ 

"•  O.  K.  &  N.  Co  20  Or  i  oI'd  "•  '^"wntz 
an.l  fire  by  othe?-^„g°„*^e  "  of  the  TV''?  '^''"l*' 
f""-.  and  after,  adiSlT  :^!^J:""^:""'  .'«■ 
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if 


§  456.  Bame :  (2)  DafeoUv*  Consti-uotion,  as  an  element  of  NegUgenoe, 
etrtdenoad  by  other  Bpark-emiMloiw.  Hero,  as  already  noted  (§  452),  the 
iuferetice  is  in  its  nature  broadly  the  same  as  in  the  preceding  cases,  t. «.  from 
the  observed  operations  of  the  engines  to  a  construction  or  condition  whicli, 
under  the  law  of  torts  and  aidsd  by  other  evidence,  may  be  an  element  of 
negligence.  But  though  the  process  of  inference  is  the  same,  the  present 
purpose  is  distinct  from  and  additional  to  the  preceding ;  and  either  one  may 
be  available  without  the  other,  —  for  example,  where  a  statute  makes  the 
setting  of  fire  by  a  locomotive  negligence  ptr  se,  in  which  case  only  the 
preceding  use  is  required ;  or  where  the  setting  of  the  fire  is  conceded,  in 
which  case  the  present  use  alone  is  available.  The  principle  is  expound  d 
in  the  follow  i'lg  passages : 

ISjS,  Bramaell,  B.,  in  Vaughan  v.  R.  Co.,  3  H.  &  N.  743,  746,  7.")0  (fires  by  the  defend- 
ant's engines  at  other  times  were  admitted  without  objection):  "  It  was  admitted  that, 
witli  these  precautions,  the  locomotive  was  the  cause  of  setting  fti-e  to  the  defendant's 
bank-s,  not  daily  but  occasionally ;  so  that  ...  its  use  was  dangerous,  and  what  had  hap- 
.-'.■ibU  on  tliis  paiticular  occasion  —  that  is, setting  fire  to  the  defendanl's  grass  —  was  not 
a  |iarticular  accident,  but  one  of  the  habitual  incidents  to  the  wme  of  the  locomotive."     ' 

1801,  Clark;  3., in  Hcmlermn  v.  R.  Co.,  141  I'a.  4SS:  "If  many  of  the  company's 
engines,  at  or  about  the  time,  are  without  sufficient  spark-arresters,  and  frequent  fires  are 
kindled  in  consequence,  it  may  well  be  inferred,  in  view  of  the  effectual  character  of 
mechanical  inventions  of  tiiis  kind,  not  only  that  the  fire  in  question  originated  from 
this  cause,  but  that  it  occurred  from  the  habitual  negligence  of  the  company  in  failing 
to  provide  sufBcieut  spark-arresters." 

1869,  liarrell,  J.,  in  Ctearelanih  v.  R.  Co.,  42  Vt.  457  :  "  The  argument  is  thL> :  The 
evidence  tended  to  show,  and  the  fact  was  not  denied,  that  the  fire  was  set  from  au 
engine  of  the  defendants;  .  .  .  other  evidence  tended  to  show  that  about  the  time,  and  on 
tlie  day  of  the  fire,  and  before  it  occurred,  the  defendants  were  running  engines  by  t!.e 
place  in  quea:ion  that  did  scatter  fire  to  such  an  extejt  that  fires  were  set  by  it.  The 
inference  is  that,  of  the  defendants'  engines,  the  one  by  which  the  fire  was  set  was  one 


the  deft  ndant,  ndinitted  to  show  the  cause  of  the 
fire);  1891,  Hemlerson  v.  R.  Co..  144  id.  461, 
487,  22  Atl.  8.'>1  (repateil  s|iarks  and  tires 
about  the  same  time,  set  by  other  engines  of  the 
defeudnnt,  admitted  to  sho  '  iiie  r«uae  of  the 
fire,  provided  the  engine  is  not  identifiable  ; 
otherwise,  the  evidence  of  other  fires  and  siwrts 
must  be  restricted  to  it) ;  S.  I. :  1871,  Smith  v. 
R.  Co.,  10  B.  I.  24,  27  (other  fires  set  by  the  de- 
fenJaat's  engines,  ailmissible  "  to  show  the  piis- 
sibility  of  comnninicatinn  fire  by  sparks  from  a 
locomotive ") ;  17.  S. :  1875,  Grand  Trunk  R. 
d.  V.  Rieli,irdson,  91  U.  S.  454,  458,  470 
(sjiarks  by  the  defendant's  engines,  during  the 
same  summer,  admitted  to  show  that  nn  engine 
of  the  deremiint  caused  the  fire  ;  similarity  of 
construction,  etc.,  need  not  first  be  shown) ; 
1892,  lliioago  8.  I'.  M.  &  O.  R.  Co.  v.  Gilliert, 
8_C.  C.  A.  2«4,  52  Fed.  711,  10  U.  S.  App.  ,37.'>, 
378  (emissi'in  of  fire  for  sevend  weeks  previous 
in  the  Siime  vicinitv,  admitted);  1893,  Gnlf  C. 
*  S.  F.  K.  Co.  V.  Johnson,  4  0.  l".  A.  44/,  54 
Fe.1.  474,  10  U.  8.  App.  629,  631  (similar); 
1902,  I,es»er  Cotton  Co.  v.  H.  Co.,  52  0.  C.  A. 
93,  111  Fed.  131  (the  engine  being  identified, 
and  its  spark-arrester  being  produ^,  the  fact 

eso 


of  emission  of  simrks  liy  other  engines  of  the  de- 
fendant was  held  inadmissible,  unless  it  appeared 
tlint  they  were  consfructe)!  and  operated  sirii 
ilarly  ;  the  opinion  does  not  clearly  comprehend 
the  prini'inli) ;  1902,  Texas  &  P.  B.  Co.  v.  \Vii|. 
son,  —  IT.  S.  —  ,  23  .Sup.  681  (Grand  T.  R.  Co. 
V.  Richardson  followed);  fl. :  1894,  Hoskison 
B.  R.  Co.,  66  Vt.  618,  30  Atl.  24  (sparks  and 
fires  by  other  engines  of  the  defendant,  admitt.  d 
to  show  the  ca|>«city  of  the  engines  to  set  fire  ; 
the  particular  engine  not  being  iilentifiable  ; 
similarity  of  construction  need  not  first  Iw 
shown) ;'  ra.  :  1897,  Kimball  v.  Borden.  93  Vii. 
203,  28  8.  E.  207  (s|Mrks  by  other  enpinc*  „f 
the  defeiiilnnt  near  the  time,  admitted )  ;  irax!,. ; 
1902,  Abrams  v.  R.  Co..  27  Wash.  507,  68  Pa  ■. 
78  (other  fires,  admitted'  1903,  Xoland  i:  I;. 
Co.,  31  id.  430,  71  Pac.  i  98  (,»lmissible,  if  tlm 
8|H'cific  engine  is  not  jileiitified) ;  IFis.;  18«:!. 
Gibbons  o.  R.  Co.,  58  Wis.  33,5,  17  N.  W.  1:12 
(fires  set  by  the  defendant's  engines  at  otljir 
times,  not  admissible  to  show  that  the  engine 
of  the  defendant's  caused  the  fire,  the  engine  be- 
ing identified  ;  where  not  identified,  temble,  the 
aunic  result) 


that  scattered  Are     n„t  it  i.  -i      j     , 

The  general  nature  of  the  >'  'pr<.r>«„  i   • 
cases,  the  incidental  ^JZarZlrt^V^T  "  ^  '^^^  ''--^'"S 
supposed.  8ince  here  the  purpose  ^  to^h!     """^T"''"     ^^^  ^^  '"ig^'t  b^ 

capacity  to  enut  sparks.  th!/a^;l;e;:X  ""'  ""*  «  "'- 

required.  This  seems  not  to  have  be!n  donl  ^  "^  t"^'"''"  ^""'^  ''«^«  l«en 
sumable  reasons,  namely,  tlmt  eve„  „  ^^  ;7^''"«  "  ""^  f"'  these  pre- 
case  become  an  element  of  negliince  and  th  J  "  "^  "  '""^  '"  "  «'^«" 
(-<.§446)betweenacap„ci?v:X\eiL;A  '"^r"  ''"  ^•«""'''°" 
18  impracticable  with  the  object  of  requS  1  l^r^'''''''-^  ""'^  Probability) 
the  latter.  These  reasons  us  ifv  he  ^7  "  '^'^'^'^  ^"""ty  for  evidence  of 
(2)  IV  other  instances  may' be  Ltd  t^^^  -''«  -eh  a  distinction 
^'-^^n^  of  the  same  line;  discriminattrLtw  en  M  T' '"^"' °'  '^°'"  "'''''- 
';^i;l^m>ted.-a  just  result,  as  alt  darted  ^ 

Court  that  might  require  similaritv  of  rt.l  .  ^''"'''  §  ^'5)-  But  any 
-uld  apply  the  requirement  Sl^inX  nre'r  '"  ^  ''°""  '"  ''^^^-^^ 
present.  (3)  The  time  of  the  other  i„.  P'^^'^^'^^^g  class  of  cases  and  the 
the  tin.e  in  question  ;  if  tirtimf  iaTLrtraVV'"''"  '''''''  ^  «^^' 
no  change  of  condition  had  occurred  mS    h!  ^''^""T^  «J'°^ing  that 

f.'-<A.«-/t««is^.«ou-,^theevidea  el  tS^  ''•'^"'''''-  ^^>  ^^ere  the 
jurisdictions ;  8  the  impropriety  otl,^  r  .  '"^"^'  '"  ^^-^Juded  in  a  few 
ered  (ante.  §  455).        ^    ^  ''^  °^  ""^  ^""""'lon  has  been  already  conS 

The  ttate  of  the  law  in  th^  .,    •        •     . 
upon  the  fo4oing  Z^lZ^CT  ZTT  "  T  ''  ''""-^  - 
theevidence  e.xcluded  absolutely;  in  a  few  ^ij  tCSr;  "'!:"""^^^'  '^ 


•  See  note  2  it,  g  455 

Rent  Imbit"  i»^  aX  .fr";  .'i'lt"'^',  "  "^«" 
'liciites  defective  oon«f?,.  /•    '     c  "'Je"'^''  in- 

3  ■•I.  k  Or.   515    522  ml  i  f ''i;"'*;"  "•  K.  Co., 

qiiently8etfiretost»ek,th„f  „"?'.","*  '""'  f"'- 
"•■Xligence  "  j  but  J,l,e,'h.,l"°  • '"'■•'*'''' «''»»" 
f«tive  condaion  of     K  '^  nulicating    de- 


McLaren,  8  Out.  Add  ibj  r-i  ,  .  't-  <^°-  '•• 
show   d..fective  CO  s  r ,  .f-     ^^''.""'    "''""'"a  to 

and  suWnuent  einiasio,  of  snark;  ), l  '"""■ 
hoat,  hed  admissihl..  t^  .1  '  ■  ,^  asteani- 
strnotion;  1,T  here  ,h«  ". '''''^''-'"''«  ™''- 
»"ffioient  under  tie  rul!    7;''™"=«    «"'    <">* 

So.  989  (the"  mere  f.!  i?'-/"^  '*'»•  ^O"-  19 
l»fore.  exclude,)     IS.  «T?''-'-T"'  *■"*«  '""« 

Co  ...  Jones,  59  A,k.   105.   ]   i "  gf  s'  w''"oJ 

(other  hres,  as  evidenn-  ..f  V,      •  "•  -'^S 

nuiit  have  been  It  l.v^,"^  ilelective  eondition, 

^^  Deeu  set  by  the  same  eiijfiue) ;  Col.  ] 


irfBR'X 


w 


•if 


I  457      EXTERNAL  EVENTS,  CAUSES,   AND  CONDITIONS.     [Chap.  XVI 

£.  Instances  of  Cokfokal  Effects,  as  ividencb. 
§  457    Corporal  Effaot*  and   Symptom. ;   liUe«ltaa«otM  InaUnow   (Prox- 
imity. C«Ubr«.  or  Dlr-otlon  of  •  W.mpon  Inflietlni  a  Wound;  Opwatlon  of 
m  Dm*  Liquor.  PoUr  ..  Food,  or  DU«m«.  on  Human  Bainp  or  on  AnlmaU). 
So  far  a8  legal  principle  is  concerned,  no  different  one  is  here  involved  from 


1875, Henry  i>.  K.  Co.,50Ciil.  170.183  (other  firit 
bv  the  Willi""  engine,  mhiiitte<l  ti>  show  that  its 
cimtruotioii  was  .iefictive)  ;   1HH5,   jlutcher  ». 
K.  Co.  67  ill.  018,  «  I'M-  17-1   (li''-*  >'">»  »">"■■ 
fn"ine»  of  the  aeriinlimt,  beloris  and  aftiT.  ail- 
miMible  to  show   ••iieKlijteiue  in  the  construc- 
tion or  working "  ol  the  enninea  ;  two  juilgus 
lUssentiiis);  Flu.:  1891,  .Incksoiivil  e  T.  *  K. 
W.  R.  Co.  V.  Peninsular  L.  T.  *  M.Co.,  27  Ha. 
1,  9  3j.  061  ("  foriuer  fires  liy  tlie  same  engine, 
but  not  by  others,  ailmissihle  to  show  "  delect  iv« 
condition  or  construction  or  improper  maime- 
nieut")  ;  0,i.  :  1892.  Hist  Tennessee  V.  &  U. 
R  Co.  u.  Ilestors,  90  fti.  11,  15  S.   E.   828  (in 
rebuttal  of  defendant's  evidence  of  tlia  proiwr 
couditioii  of  engines,  the  emUsioii  of  si«rks  by 
other  enffines  is  receivable)  ;  1900,  Akins  v.  K. ' 
*  B.  Co..  Ill  id.  81!),  35  8.  E.  67  (emission  t>y 
a  locomotive  not  run  on  the  day  in  is.<uc,  ex- 
cluded) ;  1901.  Central  of  0,1.  R.  Co.  v.  Tnm- 
mell,  114  id.  312.  40  S.    E.  2.59  (oiieration  of 
other  engines,  not  to  Ih!  considered,  "  tn^^nt'!"" 
setting  the  fire  was  identifiel) ;  in. :  IStw,  Illi- 
nois Cent.  K.   Co.  V.   McClelland.  42   111.  3.-.5, 
KiiMe  (tires  by  the  delendanfs  engines,  admit- 
ted   perhaps  to  show  negligi-nt  eonstniotion) ; 
1894.  Lake  Erie  t  W.  B.  Co.  v.  Middlecotr,  150 
id   27,  39,  37  N.  E.  660  (setting  of  nilier  hivs 
by  the  same  engine  on  the  same  day,   admitted 
to  sliow  negligeme);  1SU3,  First  Nat  1  Bj'nk  »[ 
Hooi«»ton  V.  K.  Co.,  171  id.  3.1,  50  N.  E.  102,1 
(other  fires  bv  otlier  engines  ot  the  defendant, 
not  atlinlssible,  where  the  engine  causing  the  hie 
is  identified  ;  erroneously  assuniing  the  Pa.  and 
Wis  rule  to  represent  the  weight  of  authority) ; 
Ind. :  1872,  Oagg  v.  Vetter,  41  Ind  22S,  257  (hie 
attributed  to  sparks  from  the  delendant  s  brewery- 
chimnev ;  evidence  that  sparks  had  been  seen 
coming"  from  the  chimney  at  other  tunes,  ad- 
mitted to  show  that  it  was  not  well-constructed); 
1900,  Pittsburg  C.  C.  &  St.  L.  R.  Co.  v.  Indiaua 
H  Co.,  154  id.  322,  ."ieX.  E.  766  (setting  of  other 
fires,  admitted  to  show  negligence  in  llie  condi- 
tion of  the  roadway) ;  It- :  1 870,  Gaudy  v.  B.  to., 
30  la.  420  ("the  n-peated  or  unusual  dropping 
of  coals  or  excessive  and  eoiitiuiied  emission  of 
sparks,  etc.,"  adinissilde  to  show  "the  fact  of 
m-'li-eni-e ")  ;  1882.   .Slos.sen  V.   R.  Co.,  60  id. 
215,  14  N.  W.  211  (other  fio's  set  on  the  same 
trip' of  the  same  engine,  admitted  to  show  that 
it  "  was  not  proiwrly  constnicted  or  was  out  of 
repair") ;  1886,  Lanniiig  v.   R.  Co.,  68  id.  602, 
505,  27  S.  W.  478  (same,  admitted  as  evidence 
of  ''  defects  ill  its  construction,  or  that  it  »a»  not 
in  i.roiier  repair,  or  was  negligently  handled   ); 
Kan. :  1873,  St.  Joseph  &  H.  C.  R.  Co.  v.  C  base, 
11  K.in.  47.  49.  54  (tires  set  by  the  defendants 
c'lgines  within  a  few  weeks,  admitted  to  show 
"eitlier  that  they  were  not  properly  constructed 


or  that  they  were  out  of  repair."  the  conditions 
in  all  the  engines  being  similar)  ;  1876.  Atchi- 
son T.  *  8.  f.  B.  Co.  V.  Campbell.  16  id.  200, 
204  (previous  fires  by  the  same  engine  on  tlio 
same  day.  with  absence  of  fires  from  other  en- 
gines, admitted  to  show  that  the  former  "  was 
badly  constructed  and  managed  ") ;  1897,  Atchi- 
son T.  i  8.  F.  R.  Co.  i-.  Oslwrn,  58  id.  768,  51  Pac. 
286  (fires  by  other  engines,  excludeil :  no  author- 
ities citoil);  A'i/. :  1897,  Taylor  v.  R.  Co.,  —  hv. 

,  41  S.  W.  651  (previous  emission  of  sparks 

from  the  same  engine,  admitted  to  show  negli- 
gence) ;  Md. :  1873.  Annapolis  k  E.  R.  Co.  r. 
Gantt.  39  Md.   115,  134  (si>arks  and  fires  by 
other  engines  of  the  defendant,  shortly  liefore, 
admissible  to  show  negligence  "in  the  construc- 
tion and  management  of  its  engines,"  though 
the   iiarticular  engine   was  identified ;    distin- 
guishing Biltiinoie  &  8.  B.  Co.  V.  Woodruir, 
4  ill.  242,  251,  1851,  where  weaker  evidence  of 
the  sort  was  excluded);  .l//cA.  .•  1890.  Ireland  v. 
R  Co.,  79  Mich.  163,  165.  44  N.  W.  426  (lire 
by  another  engine  of  the  company,  not  admissible 
to  show  defective  construction,  because  the  en- 
gine was  identified  ;  but  other  fires  by  the  saiiio 
engine  are  admissible);  Miim. :  1S85,  Davidson 
V.  R.  Co..  34  Minn.  51.  24  X.  W.  324  (sisirks 
by  the  defendant's  engines,   "at  or  alxint  the 
diito"  in  ipiestion,  admitted  to  show  a  "negli- 
gent habit"  ;  but  treated  as  "a  matter  not  alto- 
gether free  from  doubt";   here  the  exceptions 
were  the  plaintiff's,  and  were  based  on  the  limit 
of  time  set.  and  the  ipieation  of  ailmissibility 
was  thus  not  lassed  nimn)  ;  J/i.ts.  .•  1893.  Tii- 
l«tte  i>.  R.  Co.,  71  Miss.  212,  2:t3,  13  So.  899 
(emission  of  simrks  by    otlier    engines  of  the 
ilefiudiint.  excluded) ;  1903.  Alaliama  &  V.  R. 
Co.  V.  Ins.  Co.,  —  id.  — ,  35  So.  304  (fires  by  other 
engines,  admitted,  to  show  a  "  negligent  habit  ' 
of  tlie  defendant)  ;  Mo. :  1870.  Fitch  ».  R.  Co., 
45  Mo.  322,  324,  327  (Ireijuent  fires  by  one  of 
the  defendant's  engineji,  admitted  to  show  de- 
fective construction) ;  1893,  Campbell  ».  K.  Co., 
121  id.  340,  SiiO,  25  8.  W.  936  (fires  by  other 
engines  inadmissible,  where  the  engine  is  i.liu- 
tifieil);  Nev.:   1874,  Longabaugh  ».   R.  Co.,  9 
Nev.   271.  284,  289   (fires  and  sparks  by  tin; 
defendant's  engines,   a  few   weeks  before   .md 
after,  admitted  to  show  negliaent  manageni.iit 
and  construction);  N.  Y. :  1866,  Field  v.  R.  Cu., 
32  N.  V.  338,  346,  349  (after  evidence  that  it  h 
feasible  to  construct  and  manage  engines  so  as 
to  avoid  scattering  fire,  the  scattering  of  fire  by 
other  engines  on  former  occasions  is  evidential 
that  such  engines  are  "out  of  order  or  inipruii- 
erly   constructed."   and   thus    are    negligently 
managed) ;  1872.  Webb  v.  B.  Co.,  49  id.  120, 
422,    424  (the  dropping  of  live  coals   by  t!.e 
same  engine  for  a  mouth  or  two  before,  iu  the 
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t  *at  illustrated  in  the  prooeding  general  group  of  cases.    But  it  is  convenient 
to  con«der  together  the  precedents  in  which  'the  inference  is  mlde  fromt^ 

»8  iJ.  8ie,  321  (like  the  D.ckrr  .n^.,  ,„„„. 
exi;liuliiiK»|«iiksliyutliireii«iiie-<);  ISigrt  (Juh.u 
V.  Oliiwr,  S  tViitr.   liep.   log  (,|Mrk,  nii.l  Hi... 
by   othtT  niKiiifs,    iH'loie   nii.)   uft..r,    K.liiiiti,a 
)      to  Khuw  tliiit  t\wy  lm»H  lu.iiiv  .iiirimw  «ii|, 
ii»unici.Mit  «|.ark-iirivster«,"  ami 'tliiis  (j)   "to 
lay  tliu  hiouimI  l„r  nil  iiifnvi.cf  tlwt  it  wan  o.,e 
ol  tli,-.w  i.|n[M».«  with  iimudl,  i,.„t  «i.aik-Hm.M,  r« 
!."'''''".'.'""")  ■  "**8'  l'''»n»>lvai.i.,  K.  Cu.  v. 
!»«<•,  21  W.  N.  62  (uiiii.,M,,i,  lii  H|,mk,  1,..  e„. 
giiiM  ju>t  iHlor..  the  fii..,  no  fvi.lciiie  of  n.uli. 
gnR..):  IS-U,    n.-i.,ler.,oi.   v.    K.   Co.,   144   Pa. 
401,  47U  (,, .-  the  nine  lact  of  fire  caused  bv  th« 
UefeiiUaiit  s  engine  is  no  tviJence  of  neuli.'rmi. 
aiiproviDB  the  JenniiiRs  nnU  Lotshaws  ruliiias  '■ 
the  feature  of  this  tlmtriiie  ia  that  thi.  O.iirt 
IS.  coiistfliitly  eonfusiiig  three   distimt   things 
namely,    (1)  evidenoe  a.liiii,s«il,i,.,    {■>)  evi.hiV.e 
milheieiit  to  go  to  the  jury,  (a)  facts  amountiiiK 
to  negli^'enee  ,^r  se  and  thus  ns  mutter  of  Uv 
taking  the  ease  from  the  jiirv  ;  * ;  the  enii»«ion 
or  simrks  of  unusual   size   iin.l  the  .setting  nf 
numerous  fires  l.y  the  defendant's  engines  ninv 
|«  evidenee  for  the  jury;  <r.-  where  the  enciim 
IS  identihahle,  aiirh  evidenee  of  the  di'f.i'iive 
action  of  other  engines  is  irrelevant ;  otherwise 
It  IS  ndmi.H8ilile,    hut  should  he  iimlined  to  • 
rea.soiiHl)le  time  before  and  after.     This  ease  is 
ipteiidwl   to  clear  up   the  eonflic't  of   rulini» 
am    settle  the  hiw) ;    1897,  Thomas  i-.  R.  lo  . 
1S2  Id.  m,  38  Atl.  413  (other  fii.s  by  the  aamo 
engine  on  the  same  day,  near  hv,  admitted) : 
L'  li'^^'A'  ^"""'  ''■•   K.  Co.  v.  Richardson, 
91  y.  S.  454,  458,  470  (sparks  by  the  d.lendl 
ants  engines,   during  the  same   summer,    ad- 
mitted to  show  "  a  negligent  habit  of  the  ollhcrs 
and  agents    ;  similarity  of  constiuction,  etc. 
need  not  first  be  shown);  1892,  Norihern  P   H 
(o.  p.    Lewis,  2  C.  C.  A.  446,  51   Fed.  65S,  7 
U.  S.  Ai.p.  254,  272  (fires  by  other  locomotives, 
adn.itted) ;  1902,  Texas  &  P.  R.  Co.  d.  Watson 

~i  •  **; TT' ^^?"r'- ^'^^ <*^""'"' T- k. Oo. v. Ki.hl 

anisoii  followed)  ;  Va.  :  1881,  Biighlhope  R.  Co 
V.  Rogers  76  Va.  443,  448  (si«,rks  and  fires  of  the 

81  .Pa.  293,  296"lsi;rk;^;mrfirerV"tirs:me  T roTXYet'rl-'" ^''T  "■■-«"«-"'■-'  "'« 

engine,  admitted  as  " evidence  from  wdihh  t  «  ll  r    ,  "  •    ''* '^^"'^''?t '  employees,  or,  it  iimv  he 

jury  may  infer  ,n  imperf.Ut  ami    n    rfu    s  «  k  N    R    P !"  "t."'«"">„1,  '•?*'•  *^"'"  ^'"'^  ^ "  * 

cMcher,  and  from  th  s  fact  neglige  ce"  -sro'  ffiV.^  bv  '.I     Ti'Tf'  *?  "'•  «»«•  2*  »•  E.  264 

l.i,i„i,  V   u    n-    „  ..  ..    "  *'i'»V'.'^''_ '•  '»'•'.  (nrea   by  the  defendant's  engines,    before  and 


lieighhorhoo.1,  admitted  to  ahow  defective  eon- 

9iT',«"i'  i**;'- !  V"'""  "•  •*■  ^'"  • '""  i'l-  •■'". 

249,  16  .\.  h.  50  (the  emission  of  large  simil.s 
by  the  Hiiue  engine  six  months  later,  admitted 
only  after  u  showing  that  its  |H-riiiaiieiit  n-d,- ..' 
construction  alloweil  such  emissions  or  tl  i    its 
condition  of  reiwir  was  the  same  us  nt  the       lu 
in  question  i  no  aiithoiiiy  cited);   1>9J    I.'l,,„i 
V.  R.  Co.,  142  id.  11,   19,  3»  N.  E.  1046  (con- 
•tant  emission  of  «i,arks  hy  the  defendant's  en- 
gmes,  cousidere.1,    but  liild  not  to  amount  to 
negligeme,  hut  to  show  that  u|mn  the  up.giado 
111  ipieation  such  emission  was  iiiovitahle  ;   the 
latter  proiwsition  seems  to  give-  the  Imomotivc. 
owner  the  right  to  burn  houses  ad  lih  )  ■   \  r  • 
1900,  Hygienic  P.  I.  M.  Co.  i,.  1(.  Co.,  126. \.  C.' 
797,  36  S.  K.  279  (the  Henderson  ea.se,  in  Penn- 
•ylvania,  followed  in  the  limifcitioii  as  to  identi- 
fied engines;   Douglas,  J.,   diss.);   Or.:    1890 
Koontz  r.   O.  R.  &  N.  Co.,  20  Or.  3,  23  Pac! 
820,  »emble  (sparks  and  lircs  by  other  engines  of 
the  deleiidaut,  Wforo  and  niter,  admissible  to 
i,how  "habitual   negligence  ■);   />,,..•  This  in- 
excusable tangle  of  rulings  is  sup)«s<sl  to  be 
unravelled  by  the  Henderson  Ciise  :  1818   1!    Co 
».  Yciscr,   8  Pa.  366,  371,  376  (the  Court  in- 
structed that  the  fact  of  other  llirs   by  the 
defendant's  engines  was  "of  itsidf  evidence  of 
negligence    j   this  was  disapproved  on  apiieal  • 
"It  may  Iw  very  true  that  there  may  be  some 
difficulty  in    the   proof,  .  .  .  but  there  is  no 
reason   that  every  luinciplo  of  law  should  lie 
ui.roote.1  by  ie(piiniig  no  proof  of  negli.-eme 
whatever    ;   thus  treating  the  queslh>n   as  if 
It  were  whether  the  other  tires  amounted   to 
negligence  per  ae,  and  not  whether  thev  weiv 
merely  evidence  of  negligence);   1854,    Hiivctt 
1'.  R.  Co.,  23  id.  874  (distiiictlv  ruling  that 'the 
setling  of  other  fires  by  the  defendant's  engines 
W..S  Rome  evidenee  of  negligence,  and  thus  re- 
J'Tl'"?.  tbe, obscurity  of  the  pieceding  case)  • 
18,0,  tne  R.Co.  v.  Decker,  78  i.l.  2»3  (where 
the  engine  causing   the   lire   is  Mcntified,   the 
ilefects  of  other  engines  of  the  defendant  ai-e 
iTp"'"''*'  ?,"'•,  P""»'ylvauia  Co.  „.  Watson 


i^igh'v.K.co.;rMcK;.^'^?iri^2,'m; 

IJO  (sparks  of  unusual  tize,  and  fires,  by  the 
aaine  engine  at  other  times,  admitted  as  evi- 
flence  of  negligence  in  the  apparatus);  1880 
Jennings  p  R.  Co.,  »3  id.  337,  340  ("evidence 
to  prove  defects  in  other  engines  of  the  comi«nv 
was  irrelevant,"  citing  R  Co.  ».  i'erger,  73  id! 
lil,  which  does  not  discuss  that  riuisuoo  at  all  • 
here  the  evidence  was  of  unusually  large  .simrks  • 
aLsj.  like  the  Utshawcase,  t«,'m);  Phila.felphia 
*  li.  U.  Co  V.  Schiiltz,  ib.  341  (like  the  Mclieen 
?h  ;/o^'',',=  ?'"'^'i'«  *.  ^'  ^-  Co-  »■  l-atshnw, 
;  f  .'i  "  ?'"'*  '^"'-■'  "f  «™»  "ft'''-  ""^  I«»s' 
iiig  of  the  engine  "  was  neither  negligence  nor 
evidoice  fmm  which  a  jury  woul.l  te  justified  in 
finding  negligence");  1881,  Albert  i>.  K.  Co., 
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:,,  .  .,'    '. : -".=  c^iiirs,    iieiore  ana 

after  the  time  in  question,  admitte<l  to  show 
negligence  on  the  iwrt  of  the  defendant's  eni- 
plovees,  or  defects  in  the  defeiniant's  engine, 
and  also  for  the  purjwje  of  showing  a  negligent 
labit  of  the  defendant's  agents)  ;  1897?  Kim- 
ball V.  Borden,  95  id.  203,  28  S.  E.  207  (sparks 
by  other  engines  of  the  defendant  near  the  time 
admitted  to  show  "a  negligent  habit");  I't  • 
1869,  Cleavelands  t>.  R.  Co.,  42  Vt.  449  456 
(s|>arka  and  fires  by  other  engines  of  the  defend- 
ant, in  the  same  season,  ailmitted  to  show  dc- 
ftctive  condition);  IVm. ;  1882,  Brusberg  i,. 
R.  Co.,  55  Wis.  106,  12  N.  W.  416  (fires  on  the 
eaine  tnp  of  the  same  engine,  close  by,  ad- 
mitted to  show  defective  construction  or  mnnaije- 
'"cut) ;  1883,  Gibbons  ».  R.  Co.,  58  id.  335.  17 
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cfTocts  produced  on  the  body,  human  or  animal,  to  tho  tendency  u(  a  given 
tiling.  ThuM,  the  ca}iucity  or  lendincy  of  a  weapon  (gun  or  pistol)  may  be 
itidicatud  by  tho  a)>pearaiice  of  other  wounds,  with  reference  to  size  of  bullet, 
jiroxiniity  of  weapon, nature  of  {xjwder,  or  direction  of  the  shot;'  the  specifio 
tuniluiicy  of  11  (/r»f/,  ^/««/(,  (/i<it''(«r,/oo(/,  or  other  substance,  by  tho  coriwral 
syniptuitis  or  I'fl'icts  in  other  like  fiituntion»,  either  on  animals  or  on  itumau 
buinys;'  in  particular,  the  mloxicatini/  tendency  of  a  liquor,  by  its  effects 


X.  \V.  132  (Hri'a  sot  by  the  iU'ft!ii>luiit'a  eiiKinii 
at  utiit-r  tiiiKW ;  "such  evul«nce  iiii|[lit  huva 
wei^'lit  in  sliu\viD|{  th«  negligeiue  of  tli«  I'oiii- 
puiiy,'  wlirre  tliu  causa  ia  shown  to  have  Imtn 
BOiiiu  i.'ii)(iiie  uf  the  iliri'liilaut,  liut  uiiiileiililinl); 
1888,  Allaril  e.  R.  Co.,  73  id.  165,  40  N.  W. 
685  (tliu  eiigiiia  beiiif(  iileiitiliKil,  and  its  con- 
struction us  to  a  screen  loini;  sliown  similar  to 
tlie  others  of  the  ilt-renJanl,  tires  srt  by  the  tie- 
fenilaiit's  enK""^  ({uncritlly  were  uut  admitted 
to  sliow  defective  conntriietiou);  189.^,  Meno- 
nieuie  K.  8.  *  I).  Co.  v.  It.  Co.,  91  id.  447,  63 
N.  W.  176  (other  tires  liy  the  same  enKine, 
identified,  during  |ireceiliii){  months,  r>.  ''uled, 
because  the  eiigino  liail  liwn  rc|Mired  n  .le 
meantime;  otlier  fires  hy  it  after  the  tiiii-  .n 
(luestion,  absolutely  ciiludeil  ;  other  fires  i>y  it 
auring  the  same  montli.  exiluded,  Is'cause  not 
shown  to  lie  from  sjKirk.'i  of  unusual  siiie  or 
tlirown  to  unusual  distance,  and  thrreforu  not 
inilicatiiig  any  want  of  repair  or  impi'o|ier  man- 
agement). 

>  I8U6,  Evans  v.  Sute,  109  Ala.  11,  19  So. 
&3.''>  (ex)>eriments  with  a  pistol  to  ascertain  *he 
relative  size  of  the  hole  and  the  ball,  excluded  ; 
no  reason  given);  1876,  Wynne  p.  State,  66  On. 
113,  118  (munlrr;  exiierinieuta  in  firing  the 
pistol  found  on  the  defrmlsut,  not  alloweil, 
uevaiise  they  might  change  the  condition  of  the 
iiistol);  18117,  Slate  «.  Cater,  100  la.  601,  69 
N.  W.  880  (to  show  the  marks  of  shooting  near 
at  hiinil,  e.<(|s!rimeuts  with  a  revolver  of  the 
same  calilire  were  admitted) ;  I8!I6,  State  v. 
Asliell,  57  Kan.  398,  46  Pac.  770  (the  effect  of  a 
pistol  shot  lirrd  at  human  hnir  Inmi  a  distance  ; 
ex|ieriraent.<  admitted) ;  18^7,  Becket  v.  Aid 
A.VHOC.,  67  Minn.  298,  69  N.  W.  923  (ex|ivrimeiiU 
made  with  a  Terolver  anil  similar  cartridjjes, 
admitted  to  show  the  effects  of  shooting  near  at 
hand) ;  1844,  Vaughan  v.  State,  3  8m.  *  M. 
635  (evidence  considered  of  ex|ief iments  to  show 
that  the  dl^'har;^  of  a  gun  at  the  same  distance 
and  with  the  saine  kind  of  shot  was  incapalile  of 
taking  life);  1880,  Dillard  v.  State,  68  Miss. 
386  (to  learn  whether  a  wound  oould  have  Is'en 
inflicted  from  a  certain  (wsitioii,  ex|ieriments 
were  received);  1883,  State  f.  Justus,  11  Or. 
182,  8  Pac.  337  (to  show  that  the  marks  of 
woiinils  on  the  deceased  were  those  of  near  gun- 
shot wounds,  exneriments  on  pasteboard  targets 
were  not  received,  because  the  conditious  could 
not  lie  made  similar  enough  ;  see  (|uotatiiin  mile, 
i  442) ;  18U3,  State  v.  Fletcher,  24  id.  296,  298, 
S3  Pac.  576  (exiieriments  as  to  the  force  of 
a  bullet,  with  cartridges  and  pistol  found  on  de- 
fendant, excluded  liecauso  coiulilions  were  not 
■Iwnu  similar) ;  1880,  Sullivan  v.  Cum.    93  Pa. 


288,  296  (ex|ierimeiita  were  allowed  to  lie  de> 
scribed  by  which  the  eHmt,  in  bluckoiiing  and 
tattooing  the  llesh,  of  a  shot  Hred  at  short  range, 
was  demonstrated  to  be  such  that  in  the  case  at 
liar  the  deceaseil  untild  not  have  committed  sui- 
cide) ;  19U3,  State  r.  Nagle,  —  K.  I.  — ,  64 
Atl.  1063  (experiments  with  a  pistol,  to  show 
the  effect  on  a  Hesh-wound,  ailiniltedl ;  1884, 
Boyd  p.  State,  14  Lea  161,  171  (the  allegiition 
being  that  the  deceased  bad  committed  suicide 
with  a  |>istol,  the  Court  admitted  experiments 
made  with  pistols  umler  I'liilar  conditions  to 
show  that  the  resulti  wouiu  not  lie  the  same  as 
.those  found  ujioii  the  body  of  the  deceased); 
1896,  Moore  i:  State,  96  Tenn.  209,  33  S.  W. 
1046  (an  ex|ierinieiit,  Istseil  on  the  apissaranres 
of  a  wound,  to  asi^ertain  the  relative  |iositiiiiis  of 
deceased  and  defendant,  admitteil) ;  1896,  Itiill 
t>.  U.  8.,  163  V.  S.  662,  16  Sup.  1192  (a  refusid 
to  allow  an  exiieriiueiital  firing  with  the  defeinl- 
ant's  gun,  held  within  the  discretion  of  the  trial 
Court). 

Kor  cases  dealing  with  non-eorporat  efferU  uf 
weaisins,  see  ante,  }  451, 

'  1 699,  Spencer  Cow|ier'a  Trial,  13  How. 
St.  Tr.  1162  (minder;  the  body  of  the  de- 
ceased  was  found  in  the  river  ;  the  question  was 
whether  she  had  committed  suicide  or  had  lieen 
killed  and  thrown  into  the  water ;  the  prosecu- 
tion advanced  the  proposition  that  the  absence 
'  of  water  in  the  stomacli  sliowe<l  that  the  person 
was  deid  befure  entering  the  water ;  the  defence 
was  allowed  to  testily  to  experiments,  made  by 
doctors,  upon  dogs,  to  show  that  a  drowning 
iierson  does  not  necessarily  take  water  into  the 
stomach)  ;  1834,  K.  v.  VVebb,  1  Moo.  &  Rob. 
405,  412  (manslaughter  by  administering  nox- 
ious pills  ;  to  disprove  the  noxious  quality,  tliu 
fact  was  admitted  of  the  cure  of  various  diseases 
by  them) ;  1836,  R.  v.  Salmon,  before  Pattesoii, 
J.,  Pelham's  Chronicles  of  Crime,  ed.  1891,  II, 
417  (manslaughter  by  administering  noxious 
pills ;  on  behalf  of  the  defendant,  a  medicine, 
vender,  "  a  great  many  persons  were  called  froiu 
all  (larts  of  the  kingdom,  who  stated  that  they 
had  taken  large  quantities  of  these  pills,  with 
tho  very  best  results,  as  a  means  of  cure  for  h1. 
most  every  siiecies  of  nuilady  to  which  the  biiiiian 
frame  is  subject ;  one  |icrson  stated  that  he  had 
taken  no  fewer  than  twenty  thouiand  of  tlieiii 
in  two  years,  and  that  he  had  found  iiiKiiite 
relief  from  swallowing  them  in  very  liii.'i' 
doses");  )8.'i6,  U.  v.  Palmer,  Annual  Rejiis. 
ter  1856,  pp.  403,  422,  473,  475,  609  (to  d<  t<  i- 
mine  the  tendency  of  strychnia  to  prodii'  e 
certain  symptoms,  experiments  upon  do;;*  u  I 
rabbits  were  described,  and  the  observed  syinp- 
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1N3  (  ..jury  tocttle  by  uuUwfu"  JrivL"  '"'• 
}.-.«,  .„d  ,v.™«,  n.JreJof  other  eau/uTh.' 

(common  .y,„,.,„„.  in  .  c^w  of  ii l!,t  L 'in^ 
a  1..MK  Toyiyje.  a.lniitt,..l  to  il.ow  laJk  Tf  V,       '^ 

4o /ii  "  *•  °'-  "'bans,  69  id   330  Sfl  Ail 

72(illne«.ttribat..d  to  se«er-gi»  •  the  illnt^" 

"ion'*orr„e:/.  ^stx?-  "-•■•r/"' 

Till.  J  . '..nr*'"/-  ^'"'«'  ^  Ala.  9  (Somer. 
vine,  J. :      1  he  „,o,t  «vailable  nioile  of  testin. 

to  that  of  chen.iual  analytU,  u  bv  iu  eir^'t  n.. 
the  hnman  ,y,te.n ;  that  k  li,  uor  whe^  tak^',  ^" 
certa...  luantities  intoxicated  or  f.He  I  tott^.i 
or  di^S^P"'^">''''!«  "  » ■"  com,^  ent  ,0  ,rov, 
bJ  to  Smve  I  '  "'"'."™"»«  •f-lities  a,  it  *o"u 
ths  .t£^  f  1,  ^P"'"!'"*""  ■""""  of  a  druK  by 

■nK.nKred.enU  of  a  d.l„k  before  the  jarv  exl 
^   average      phoewx      wai  intoxicating;  iu 


took  the  .li«.«,a«ddl..d  i  Caton  t'  J     "tV"^ 

iuK.  and  the  .ihibi,';rof^i:Vk.ert;;'j'u''rv 

excluded  a*  confu.ina  the  i.«n..,l-  I8«pi  t"-"  ^' 
Stat.,  102  Ind.  649  IN  ^491'^!.  '  ''''''r"'-  "• 
j..rio„,  effect  fn,n.7hl  tnt  ki  j tr  Xta,:,": 

lo  .now  absence  of  arwrn,.  ;  1899,  Wore  rattln 
to  t.  Andenjon,  107  la.  2:)1,  77  N  W  l..9rt 
(whether  cattle  failed  to  fattei  b.ause  "f  ^!r 

a^i;7e.irml^r'=""^v'""'''K^^ 

Tiolcnt    cl.loroformiutf :    exiK-rimMnt.    ".'''"'r'" 
uncon»..io„s„e«,o  be"!,;  i.^Sr^^^    ^S 
t he  8U,,,KMed  circuni,tanc.,i  adn  itt^l  •     S«i 
JIm.t  1-.  Lowell  Ga,li^,ht  ('o.,!  All  343   1?^ 
'ff'JtaV-tl^^",  li»-  >"'  <--i5-  ti.e:fox"^i 

Co  3  id  410  ifV^""-*"""  '•  '•"*^"  «»»"i«l't 
8    V     V     A^K  J    f^    •    ."•^    *''"*•    658,    661. 

:';;^rb::i?h^!^^-o'^"?K^ 

tluM-hUn^^t  ^*:iti<''  :.tat,''T  "■""  '""•' ".'«' 
«"'.'  S  442)  •  1887  W  "'""""' ;  «*  quotation 
2S,ilN  k'9m?1^.^  "  "•  ,!*•■''■"■'*.   145  id. 

X;»tLTd'rd''it:'*ais^  "^  -•'- 

tion  fl«te.  I  442)  •1894    i'i"'"'«Ji,»«  quota. 
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any  oml  all  uf  the  ))riiiciplcA  ami  limitatioiiN  already  examined  (|{  441-440) 
ujiiy  l>u  iiivulved ;  and  (urlliur  nfurciicu  to  thorn  horu  ia  uiinucu»Mry. 

§  458.  SlallMr  tnturlM  to  Other  Penone  at  the  eaae  MMhlne,  Wchway, 
KaUroad,  or  anUding.  if  a  wiiite  |iowdor'ii  teiidt'iicy  tu  priidui'ti  illiieNR  iiiiiy 
bo  evidoiicvd  by  the  Kyiiii>tuiiis  fullowiiig  itx  aitiuiiii«tratiuii,  thcu  in  tiiu 
saiiiti  way  the  tendency  of  o  jtrnjccting  Hiiiko  in  n  jjnte  to  catch  and  tear  thu 
{{nnuent  of  a  {lossvr-by  nmy  bu  evidenced  by  instance*  u(  euch  tearing^,  and 
the  tendency  of  a  pnrt  of  a  higliwfty  to  make  the  feet  trip  ujion  it  nmy  bn 
nhiiwn  by  iiiHtaiiceit  of  tripiiingii.  The  miiim  of  precedenta  dealing  with  tlie 
UM>  of  other  injuries  (or  "  nccidcntM  ")  lis  evidencing  the  dnngenmsnesH  of  a 
place  or  a  nmchino  are  concerned  with  nu  inference  of  preciwly  this  form, 
i.  f.  an  inference  as  to  the  Imnu/ul  tendency  or  eupacitij  of  the  machine,  high- 
way, building,  or  trick,  ns  indicated  by  the  occurrence  of  such  hann  to 
human  beings  in  other  instances. 

There  is  thus  no  objection  from  the  standpoint  of  the  charncUr  rule  {unti; 
§  199);  for  tliu  object  of  the  inference  Is  not  to  show  jtrevious  acts  of  neg- 
ligenee,  nor  even  (ilirectly  nnd  necpxi  arily)  n  present  negligence.  The  pur- 
pose is  merely  to  show  the  nature  uf  tlie  machine  or  the  place,  as  having  a 
tendency  to  jToduce  such  hunuiii  injuiie.s;  just  as  copiwr  acids  may  have  a 
tendency  to  destroy  herba<,'e  or  strychnia  a  tendency  to  produce  convulsions. 
If  it  can  1  e  shown  what  that  tendency  is,  it  may  then  be  possible  to  show 
that  the  miiinteuance  of  a  place  or  machine  of  that  tendency  —  i.e.  likely 
to  cause  such  harm  —  is  negligence.  IJut  this  additional  conclusion  is  not 
necessarily  involved  in  the  evidential  purpose,  whicii  seeks  simply  the  illus- 
tration of  the  nature  of  the  thing  or  tlie  place  by  its  observed  effects.  Nor 
is  there  any  virtue  in  the  suggestion,  occasionally  heard,  that  "  the  jury  are 
trying  the  merits  of  this  particular  accident  and  none  other."  This  is  true 
enough,  but  it  is  be.side  the  point.  Just  because  the  "  merits  of  this  par- 
ticular accident  "  have  to  be  investigated,  it  becomes  necessary  to  learn  the 
nature  of  the  machine  or  place  involved  ;  and  in  learning  its  nature,  the  evi- 
dential view  cannot  be  confined  to  the  precise  moment  of  the  accident  in 
question.  That  nature,  being  more  or  less  continuous,  has  exhibited  itself  at 
other  times  and  in  other  instances ;  and  it  is  both  rational  and  practical  to 
look  at  other  instances  from  which  that  nature  is  to  be  ascertained.  The 
only  principles  that  can  '•'ct  the  exclusion  oi  -,uch  instances  are  those  of 
Kelevancy  and  of  Auxiliary  Policy.     What  is  their  bearing  ? 

(1)  The  principle  of  Relevancy,  as  already  noted  (ante,  %  442),  requires 
that  the  other  instances  of  injuries  received  should  have  occurred  under  sub- 
stantially similar  circumstances.  The  application  of  this  principle  ha.s 
already  been  suflBciently  illustrated.     Note,  however,  that  a  double  inference 


I'lTKOt  in  gtimulatiug  and  iiiti>«ic»tin);  varioiia 
iBTsons,  ailmitted) ;  18i»0,  Stati-  v.  Adatiin,  44 
id.  13j,  24  Pac.  71  (whether  a  Iwverage  "cider" 
was  iiitoxii'atiiiK  ;  iU  efTnt  in  intnxieatinf;  those 
wlio  diank  it,  admitted);  188.^,  Fairly  ».  State, 
03  MisM.  333  (that  a  {leiaoD  waa  made  drunk  by 


certain  bitters,  admitted  to  «how  that  they  were 
apirituntia) ;  1889,  Cum.  i).  Keyburg,  122  I'li. 
299,  805,  16  All.  361  (the  effect  felt  by  persons 
drinking  a  liquor,  admissible  to  show  whether 
it  waa  spirituous). 
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If  430-404]  COUVOUM.  EFFECTS,  AS  EVIDEXCE.  ,  ^8 

«..v«ru.„g  the  latter  int.r.uc,  l.as  „l,o  \^n  cxnHi^la  Zu/s  417  ? 

often  thU  doubl.)  iiiftrtMue  in  tnat...!  I.v  »l.«  r-      !  •     .'  '       "*•     ''"' 

instance  -curring  „t  a  1. 1  t"       l  Ui  Itil 'o    T  "  'Z"''"  ""''''""'  "» 

(2)  The  i.rincii.lt.  of  Auxilinry  Poliry.  ns  nlmuly  n..tp.l  lanh  SH'is  ^     ■ 
tlio  exchwion  of  such  instanres  wl.erover  .  ",f"".    '/'"'•  8443), ivf,uire« 

^\es  moreland;'  and  from  that  time  the  tide  of  rulin-^Cto  tj'n     The 
ensuing  cases  show  how  an  absolnto  rule  of  exclusion  likl  2   or  ilin! 

credited  ,t  as  an  obstacle  to  the  investigation  „t  truth,  and  even  IHt's  own 

»  52  N.  H.  401,  qnoted  ns'.-   »J  m    jjj 
637  '       ' 
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•  •  AioH^n  it  was  crndually  narrowed  in  ita  effect,  until  the  doubt  may  now 
r^SnedrrhSerh  would  there  be  followed,  even  upon  ita  prec.se 
^arorCts  The  precedents,  however,  in  the  vanous  junsd.ct.ons  st.U 
show  traces  of  its  misleading  influence.' 

i  All  the  foregoinjs  principle,  of  H  *f2-"9 
,re  here  illMtrateU  ;  m  l«rti.-.ul«r,  the  l-niinplo 
?„"   m.gative   in,t.nce,  (J  448)  ..  m«^'>\,' 
Emi. :  18«8,  Crofter  ».  B.  Co.,  L.  R.  1,  .«;•  » • 
SWi  (injury  on  a  defective  rtama-e ;  evi.lenee 
ZmZ  defemlant  ««.  ».ln.itt.-.  *"»>o..t  .i«e». 
tion.  that  about  43,000  per«.n.  had  l.«>»«'«  "V'/ 
it  Without  injury  .I'lrinR  «''<>  ,1'«X"".  l^-i 
i„wl,i.h  alone  it  ha.1  been  »«?■''):  X" -.'"^ 
Mobile  &  .M.  K.  Co.  I..  Asheraft,  *»  Ala.  1-,  32. 
^,abU.  (that  the  trains  had  run  "^  the    ™'->c 
«ven  or  eiuht  times  in  th.-  previous  niontli,  ad- 
Si   tothow  its  condition)  ;  18«'.  '  ;|™;^«- 
hnm  Uni.n   R.  Co.  v.   Alex:.nder.  93  i.l.  Ui 
9  So  525  (injury  by  a  w.igon  striking  a  c.ir-rnil, 
?he   fact  admiti.1  for  the  plaiutilf  that  other 
similar  injuries  had  U^n  thus  rc'eivcl,  an.l  for 
?e  defendant  that  thenil  was  constantly  cr«*«d 
i     safety;  "a  knowle-lge  of  the  ex,«rience  of 
o  he™      .  .  may  enable  the    ury  to  *e.Kh  all 
?h    e"ide„.e  before  them  in  the  li«ht  of  the  ru^e 
that  like  causes  operatins  under  like  condition. 
,r«irelike  resulU") ;  1893,  Schlaff  r.  R.  Co., 
ySo    d!  377,  378.  388,  14  8o.  105  (for."e'  in- 
juries of  othe.  ,M-rson,  at  a  bridge,  ««1"'1«>>  ■ 

1898.   IJirmiuKham  v.  Starr,  112  id.  98    20  So 

42 .(similar  falls  at  the  aaine  place  atout  the 

"inc-  time,  e.g.  a  month  before  or  after,   ad- 

mued     t'Ut  not  of  falls  at  other  times  or  at 

UnuV  msiH-cilied);    18a7,  Mayer  p.    Wuildmg 

Co     110  i.l.  634,  22  So.  859  (defective  cori.i.'e 

evidence  that  one  or  more  jwrsons  had  stwHi 

::;j;rron  another  cornice  o.^  the  »">«  l-'^-^-K 

similarly  constructe.l.  ";^'\'''"'':  ^^'^'^^''g  4 

ern  R.  Co.  1..  Posey,  124  id.  488.  26  So.  914 

(another's  exiwrience  at  same  guard-rail  three 

leek  "Wfore,  admitted);  f../..-  18.i9,  Martinez 

V    Planel,  36    C.d.  678  (fall  of  another  person 

at  the  same  passageway  >"»  *«i"  ~'"T'  '^ 

eluded :  following  Collins  ...  Dorchester,  Mass.j; 

1903    Dvas  V.  Southern  P.  Co.,  —    i<l.  —  . '» 

pr97l  (prior  fall  of  «  'lerrick    «dm^  e, .  to 

show  its  .lefectiveness)  ;  Cnnn.:  1863,  »'     >  "l 

Trumbull.  31  Conn.  681    omnibus  "I""     "^  « 

ditch  by  an  allege.1  highway  defect ;  tl^  fact 

received  that  on  the  "e-t  "'o™"'*  J*lr  ""f 

chans-e    in    the  place,    a  loaded  <urt  also  iip- 

^'tTa  place  15  or  '2O  feet   distant,  the   dis- 

tance  not  being  such  as  to  dcstn.y  the  9ul«taii- 

ti,"l  similarity  of  conditions) ;  186.^  Calkins  r. 

Hartford.  33 'id.  67  (injury  by  a  fall  on  an  icy 

sidewalk  ;  that  many  i^rsons  '•»'l.l«"?<^'.f,' '  « 
a  without  inconvenience,  admitted  ;      if  the 


time 


time  wmioui  imuii..."-  .••  -i  —  ,  *i  * 
plaiutitr  had  offered  evidence  to  show  that 
u  mber  of  woide  had  actually  slippl  ui».n  it, 
?hlTwou1d  Ue  iM-en  strong  pi^f  tl,.at  it  was  ,n 
a  slipwry  and  dangerous  condition.  .  .  .  .Men 
«lwavl  a.'t  on  such  evidence  in  deciding  whether 
? hey  will  risk  their  limbs  or  not.  Why  then 
should  not  proof  that  a  number  of  persons  passed 
over  it  and  did  not  slip  be  ..Iniitted  as  tending 
to  show  that  it  was  uot  in  a  .lipi-ery  ecu- 


ditioni")  ;   187B,  Taylor  r.  Monroe,  43  id.  48 
?^    cifition   «,*,   i  439);    1876,   Tondinson 
V.    Derby,  48  id.  862  (that  other  wagon,  ran 
into   the  «iine  hole  in   the  toad,   adinitte.1) ; 
1879.  Wilson  v.  Onnby.   47  id.  75     previon. 
rimilar   loads  carrie.1   over  other  bridges,   ad- 
mitte,!   to  show  whether  or  not  they  were  1*- 
yoml  the  cajmcity  of  the  bridge);  O"'  \8  f; 
AiWstH  V.   hafe...  61  tla.  48  ("nj"'-y,»'y  falling 
into  a  celUr-.loor  oi»fning  on  the  street ,  t«o 
instance,  within  five  or  six  years  of  .<;  "l'li-e» 
falling    into  other  such   cellars,   "'l™  »""*•"» 
"hearing  remotely"  on   the  question );. »»«. 
Oilmer  r  AtlanU,  77  id.  688  (injnry  by  tripping 
over  roots  of  a  tn>e  projecting  acros.  a  sidewa  k ; 
the  fact  of  another  i«rsoti  having  tripi«<l  at  tl.o 
same  place  some  davs  Is-fore,  admitted)  .  III.  . 
ml  Anrom  v.  hrawn.  12  111.  App.  13.  (Lncey 
J  •  "The  der.Tt  claimed  in  the  walk  was  that  it 
w'a.  to  smooth  that  it  was  dangerous  to  travel 
■  on  account  of  travellers  slipping  down  ni«n  it. 
How  could  it  1«  told  whether  men  .  feet  would 
.lip  while  l«»sing  over  it  unlew  by  exF""'>;"» 
or  trial,  or  to  what  extent  or  how  badlv  they 
would  slide  ?  .  .  .  Where  it  is  attempted  to  Iw 
shown  wluit  has  l,»pi»ned  to  others  simply  to 
illustrate  a  physical  fact  before  or  after  the  oc- 
currence befng  investigated,  if  the  conditioi^ 
nre  the  same,  we  can  see  no  objection    ),  is»w, 
irodge.  ™"Wa™e.  129  111.  89,  21  N.  K.  613  (that 
,10  accident  had  happened  dniing  the^4     yea,, 
of  an  elevator's  use,   rejecte.1,   apprently  be- 
cause the  evidence  of  negligence  was  »trout!)  ] 
1893,     Libby    V.  Scherman,    146    id.    6.0.   34 
N    E   801  (whether  the  Uking  out  of  a  barrel 
frim  a  pile  of  barrels  could  1«  done  without 
causing    the    pile    to    fall;    exi*nment  with 
similar  barrel,   similarly   arrange.!,   in   which 
they  did  not  fall,  excluded,  part  y  bccauM  it 
was  impossible  to  secure   identical  conditions. 
and  because  a  confusion  of  issue,  would  occur. 
Dortlv  because  the  question  was  not  whether  the 
Sile  would  necessarily  fall,  but  whether  it  was 
dangerously  likely  to  fall  if. the  single  baml 
were  taken  out) ;  1894,  Bloonungtonr.  I.egg,  151 
id.  9,  13,  37  N.  E.  696  (injury  at  a  dnnking- 
fountain;    similar  injurie.   admitted  to   show 
dangerousness  of  the  place  ;  mioted  ««'«.  8  4..1)  , 
1897    West  Chicago  St.  R.  Co.  r.  Kci.ncUy.  1-0 
id    508.  48  N.  K.  996  (that  in  a  car-accidcnt. 
others  were  thrown  down  in  the  same  car,  admit- 
ted) ;    1899,  Illinois  C.R.  Co.  v.  Treat,  1.9  id. 
676   54  N.  E.  290  (injury  at  railroad  platronii ; 
nrio'r  injury  to  another  at  same  place   adniitteil, 
after  defendant's  evidence  that  no  other  such  in- 
jUTies  had  been  re.eive.1) ;  1902,  Taylonille  r 
Staffonl.  196  id.  288,  63  N.E.  824  ( that  othe,^  had 
«tumble.l  over  the  same  place,  admitted,  as  show- 
ing "that  the  common  cause  of '^e  accidents  is 
a  dangerous  and  unsafe  thing '  h/a-i. :  1881. 
Delphi  r.  Uwerv,  74  Ind.  620,  625  (foriner  in- 
juries to  other  penona  at  the  »me  bridge,  ad- 
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Distinguish  here  (1)  the  use  of  other  injuries  to  show  notice  of  a  defective 
or  dangerous  place  {ante,  §  252) ;  in  some  of  the  rulings,  both  points  are 


nittcd  ;  followini;  Durling  v.  Weatmoreland  and 
icpuilUtiiig  Culliiis  V.  Dordienter,  but  nut  dis- 
tingiiishiiig  bptwn>n  the  invsn-nt  i)iinci|)le  iind 
thiit  of  allowing  notice  to  the  citv,  nnle,  {  252) ; 
1883,  NRve  V.  Kiat'k,  90  id.  205,  209,  214  (injury 
■t  the  drire-way  of  graiu-acnles  ;  the  fact  that 
others  had  passed  in  safety,  excluded,  because 


tion  to  the  walk  "  ;  compare  {  655,;»>V) ;  Kan.: 
1880,  To|ieka  v.  Sherwood,  39  Kan.  690,  18  I'ac. 
933   (injury  by  tripiiing   against    a   projecting 
plank  in  December,  by  tiltiug  it  up  in  passing ; 
the  fact  received  of  constiint  tilting  of  this  sort 
from  March  to  December,  and  of  four  other  falls, 
three  before  and  one  after  the  fall  in  ciucstion, 
men  may  and  ilo  use  unsafe  places  without     at  the  same  |ilace  but  not  on  the  same  i)lank  • 
reoemng  injury,  but  thi«  does  not  show  tlmt  a      "the  [ilaintilf  must  prove  that  it  was  unsafe  to 
place jproved  to  be  really  dangerous  is  not  so  " ;     walk  over  .  .  .  j  the  simple  fact  that  there  woi  e 


but  evidence  of  other  injuries  there  was  received 
to  show  knowledge  ;  com|>:iri- }  448,  nnf/:);  1884, 
Bauer  i>.  Indianapolis,  99  id.  56,  60  (injury  at 
m  siilewalk  ;  that  others  had  (uissed  the  same 
jilace  in  safety,  excluded  ;  tirat,  because  of  the 
collateral  issues  involved,  following  Kidder  v. 
Dunstable,  Mass. ,  tn/m  ;  and,  seoonilly,  because 
the  evidence  proved  nothing,  as  in  Nave  v.  Flack, 
tuura)  ;  1888,  Ix>uisville  N.  A.  &  C.  K.  Co.  v. 
AV  right,115  id.  378,393,16  .\.E.  145, 17  N.  E.584 
(injury  at  a  low  bridge  on  a  railway  ;  the  former 
occurrence  of  three  similar  accidents  at  the  same 
place,  adniitte<l);  1894,  Salem  S.  &  L  Co.  t>. 
GritHn,  139  id.  141,  33  N.  H  411  (injurv  at  a 
mill-tramway,  by  beiug  caught  betwct>n  a  window 


frequent  accidents  on  this  jmrt  of  the  sidewalk 
would  tend  to  show  that  it  was  unsafe ;  .  .  .  . 
this  walk  had  been  tested  by  actual  nse,  and 
this  eviilence  tended  to  show  that  it  was  dan- 
gerous and  unsafe  "  ;  the  argument  of  surprise 
rejected,  for  the  question  was  as  to  tlie  conili- 
tion  of  the  sidewidk,  and  the  defendant  ought 
to  beprepareil)  ;  Me.:  1855,  Hubbard  i;.  R.Ca, 
39  Mc.  SOO  (Injury  at  a  place  where  the  highway 
was  dug  away  ;  previous  upsettings  of  carriages 
at  that  [ilace,  excluded,  for  the  reasons  of  auxil. 
iary  policy  ami  Ix-cause  there  were  other  ways  of 


ascertaining  the  nature  of   the  place);    1879, 
I'arkerr.  Publishing  Co.,  69  id.  173  (fall  at  an 
-      .  _       -  elevator-well ;  former  injuries  at  the  place,  tx- 

aiid  a  car;  another  a  prior  injury  in  the  same  eluded,  for  reasons  of  auxiliary  policy  and  on 
way,  admitteil) ;  la. :  in  this  jurisiliction  the  the  authoritv  of  Collins  v.  Donhester,  Mass. )  • 
principle  of  notice  (a»/«,  §  2.12)  is  fre<iuently  not  1886,  Branch  r.  Mbbev,  78  id.  321,  5  Atl  71 
distinguished  from  the  pre-sent  principle  ;  1882,  (injury  in  the  highwav;  that  others  had  driven 
Hudson  V.  R.  Co.,  69  la.  581,  13  N.  W.  735  safely  over  the  same  place,  excluded,  for  reasons 
(i  hoi-se  caught  his  foot  between  rail  and  jilank  of  surprise  and  confusion  of  issues) ;  Mil. :  1886 
lit  a  crossing  ;  a  similar  injury  at  the  same  place     Baltimore  k  Y.  T.  B.  v.    Leoiilinrdt,  66  Md! 


to  another  jierson's  horse  six  months  liefore,  ex 
eluded,  for  reiisons  of  auxiliarv  ])oliey)  ;  1888, 
Ho^-t  V.  Des  Moines,  76  id.  430,  41  N.  W.  63 
(injury  at  n  sidewalk  ;  the  fall  of  another  |H>tson 
on  the  same  sidewalk,  exchnled,  because  it  did 
not  appear  that  it  occiirreil  at  the  same  jilace) ; 
1890,  Matthews  v.  Cedar  Rapids,  80  id.  459,  45 
X.  W.  894  (states  that  the  prrcediiig  ruling 
would  he  doubtful,  if  the  question  were  an  oim'u 
one);  1890,  Brooke  v.  R.  Co.,  81  id.  611,  47 
N.  W.  74  (Granger,  J. :  "  It  is  also  urgid  that 
the  testimony  of  K.  as  to  the  cxfieriments  in 


70,  78,  6  Atl.  346  (injury  on  a  horse-car; 
whether  an  accident  had  ever  Infore  happened 
in  that  way,  excluded;  "the  jury  was  trying 
the  merits  of  this  ]iartieular  accident  and 
none  other");  1889,  Italliniore  ic  Y.  T.  K. 
t'.  State,  71  id.  673,  57.5,  584,  18  Atl.  884  (in- 
jury at  a  dangi-rous  place  in  a  road ;  whether 
during  32  years  past  there  hail  been  any  com- 
plaint of  tlie  dangerousness  of  this  place,  ex- 
cluded, because  "it  was  no  answer"  if  the 
place  was  unsafe;  no  authorities  cited  and  no 
understanding  of  the  question  shown,  in  either 


placing    his  foot    between   the  rails,   showing  of  these  two  cases) ;  1892,  Wise  v.  Ackerman 

where  the  foot  would  be  caught,  and  where  not,  78    id.    37.'>,    890,    25    Atl.    424    (elevatoi-in- 

were  erroneously  admitted.     We    regard   it  as  jury ;    similar  injury  to   another  employee  at 

cleariy  competent     A  veiy  impoitant  fact  to  be  a  like  elevator  in  the  same  building,  excluded) ; 

known  was  whether,  with  the  situation  of  the  Maw.:  1850,  Collins  v.   Dorchester,    6  Cush 

luls,  a  foot  could  or  would    1«  likely  to  be  896  (injury  on  a  highwav,  through  a  supposed 

caught.     We  can  hanlly  imagine  testimony  that  failure  of  a  roiling  ;  that  another  (lerson,  riding 

would  better  show  the  fat  than  such  expt-ri-  there  under  similar  eircumaUnccs,  had  sutfered 

iiients.    The  shoe  that  Brooke  wore  was  before  a  similar  accident,  excludeil  below,  as  "a  col- 

tlie  jury,  and  the  witness  who  made  the  ex,.'ri-  lateral  issue,"  which  would  "result  in  testing 

menta  was  there,  and  the  relative  size  of  tho  one  point  in  rlispute  by  another  " ;  this  ruling 

shoes  worn  by  each  could  1»  known  ")  ;  189.5,  was  affirmed  ;  Metcalf,  J. :  "  It  was  testimony 

Hiintr.  Dubuque,  96  id.  314,  65  N.  W.  319(thut  concerning  -.ollsteral  facts,  which  furnished  no 

other  people  had  stumbled  at  the  part  of  tho  legal  presumption  as  to  the  principal  facts  in 

sidewalk  in  question,  admitted) :  1897,  Bryce  v.  dispute,   and  which   the  defendants  were  not 

B.  Co  ,  103  id.  665,  72  N.  W.  780  (that  no  acci-  Imiind  to  be  prepared  to  meet "  ;  citing  Standish 

dent  had  occurred  at  a  bridge  during  its  nine  r.  Washburn,   ante,   §   451) ;  1854,   Aldrich  v 

years  use,  excluded);  1901,  Bailey  v.  Centerville,  Pelham,  1  Cray  610  (want  of  a  railing  as  a  de- 

115  111.  271,  88  N.  W.  379  (sidewalk  ;  that  other  feet  in  a  highwav,  when  two  teams  mlisi'd  each 

persons  had  fallen  at  the  same  place,  admitted,  other;   the    defendant    offered    to    show    that 

'for  the  purpoM  of  calling  the  wituea*'  atten-  various  other  (lersous  had  jiassed  each  other  at 
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decided  ;  in  others,  the  present  principle  is  ignored;  (2)  the  in/««»««  "^  J 
defect  from  the  very/«.<  of  the  injury  in  issue  (ante,  §  442).  and  the  related 


that  place  in  the  same  way  without  injury  ;  hel.1, 
improperly  adniittca,  because  "eaul.  of  t  leae 
i-ais  would  present  a  distinct  wane  with  all  its 
attendant  circurasUnces,  and  in»ol»e  the  coiise- 
quences  contemplatwl  iu  CoUiua  v.  Do,c\ws- 
ter");  185S,  Kidder  v.  DunsUhle,  11  d.  342 
(issue  as  to  the  condition  of  a  snowv  road  ;  that 
others  had  iiaased  in  safety,  excluded) ;  1871, 
Lewis  V.  Smith,  107  Mass.  834  (action  Tr  mules 
lost  hy  insuHiciont  arrangements  on  the  ferry- 
boat transporting  them  ;  that  such  a  boat  had 
been  run  for  thirty  years  previously  without 
such  an  injury,  excluded) ;  1872,  Schoonmaker 
V.  Wilbraham,  110  id.  134  (foUowiiiK  I  ollins  v. 
Dorchester,  Aldrich  v.  Petham)  ;  1884  Peverly 
V.  Boston,  136  id.  866  (injury  on  a  ferryboat 
through  catching  the  liau.l  in  a  gate  raised  by 
an  unauthorized  person  ;  issue  as  to  the  ncces- 
■ity  of  protecting  the  gate ;  that  no  accident 
had  ever  before  bapjwned  at  the  K»te,  exdu  led) ; 
1893  Mirvin  ».  New  Beilford,  158  id.  464, 
466,  33  N.  E.  605  (that  no  injury  had  ever  oc- 
curred there  K-foie,  excluded) ;  If  *•  Knowl- 
ton,  .1.,  in  Bemis  «.  Temple,  162  id.  342,  SW, 
38  N.  E.  970  (referring  to  these  cases  as  de- 
cide,! on 


the  ground  of  surprise  and  confusion  of 
issues,  he  remarks  that  "in  most  "f,  th^'e  "^»f' __ 


issues,  lie  .riiiai  1V-, .•■.;:    .1     e    .*».-« 

the  applications  of  the  pnnciple  to  the  facts     are 
generally  deemed  satisfactory,'   while     m  others 
7  .  .  apart   from    authority,    it  may  be     that 
the  fact  offered  "as  a  simple  experiment  might 
well  have  been  proved";  the  nMJonty  approve 
thisopiniim  ;  see  quotation  o»<<,  §  444);  18»p, 
Flaherty  e.  Powers,  167  id.  61,  44  N.  t.  10,4 
(injurv  at  a  macliiiie ;  "  the  habit  of  the  iiia- 
chiue'to  spatter,  down  to  jnst  before  the  acci- 
dent," a.luiitted  to  show  the  "  behavior  of  the 
machine")  ;  1898,  Spaulding  i>.  I.ithoRraph  M. 
Co.,  171   id.    271,   60  X.   K.   643   ('nj'iry  by 
the  seat  of  machinery  tipping  up  ;  that  it  had 
tipped  np  before,  admitted.  «»  "  .'"^t ™'^V/''i;" 
to  what   hapiwne.1   to  the  plaintiff   U^^f' 
1885,  McCool  V.   Grand  Rapids,  58  Mich.  41, 
46    24   N.  W.   631    (that  another  person   had 
consUntly  driven   over  the  same  P«rt  of  the 
highway  without  injury,  "'Imitte^) :  18»*'  ''„,"," 
das  V.  Unsing,  75  id.  499,  608,  42  N.  W.  1011 
(other  accidents  to  other  [leoule  at  the  particu- 
lar pla*,  admissible  to  show  that  the  place     was 
not  reasonably  safe  and  fit  for  travel    )  ;  1891, 
Lombar  v.  East  Tawas,  86  id.  14,  48  N.  W .  917 
(iniurv  at  a  hole  in  a  plank  in  the  walk;  that 
others"  had  Iwfore  fallen  into  the  same  hole,  ad- 
luitted,  to  show  the  existence  and  nature  of  the 
defect)  ;  1892,  Ketan  e.  H.  Co.,  94  id.  146,  63 
K    W    1094  (injury  in  a  sidewalk-hole  ;   that 
others  had  caught  their  feet  in  the  hole    adinit- 
teil);  1893,  Corcoran  f.  Detroit,  95  id.  84,  64 
N   W.  692  (highway  defect ;  that  another  per- 
«on  "  broke  hU  buggy  "  at  the  same  place  alKjiit 
the  same  time,  excTude.1 ;  no  authonties  cited) ; 
Minn.:  1877,    Phelps  v.  Mankato,   23  Minn. 
276    279)  injury  at  a  post  iii  the  street  ;  that 
"other  teams  had   run  into  it,"  admitted  to 
show  its  "  dsDgstoiu  cbstacter  )  ;  1881,  Kelly 


i>  R.  Co.,  28  id.  98,  100,  9  N.  W.  668  (injunr  at 
a  crossing ;  that  "similar  accideuU  occurred  by 
reason  of  the  same  defect,  as  tending  to  show 
that  the  absence   of  the  plank   rendered  the 
crossing  unsafe,"  admissible;  but  an  accident 
at  a  different  place  ami  ill  a  different  mode  was 
excluded) ;  1887,  Phelps  v.  R.  Co.,  37  M.  <87, 
35  N'.  W.  273  (dilBculties  exiwriencetl  by  other 
travellers  in  crossing  a  place  alleged  to  he  unsafe 
were  admitted  ;  Mitihell,  J.  ;  " There  was  evi- 
dence tending  to  show  that  the  highway  was  in 
substantially   the   name  comlition  during  this 
time  as  on  the  duv  of  the  accident,  except  that 
the  obstruction  was  increased.  ...  As  to  the 
materiality  and   comiietence  of    this  evidence 
there  is  no  room  for  doubt.  ...  It  is  the  prac- 
tical test  of  common  expeiii'nce,  olten  the  most 
satisfactorj- evidence  •')  ;  1889,  Pnvle  u.  R-Co., 
42  id.  79,  82,  43  N.  W.   787  (whether  a  rail 
was  dangerous  by  being  worn  out  and  sjdin- 
tered  ;  that  a  witness  had  in  23  years'  expenenco 
never  heard  of  an  injurv  from  a  rail  so  splin- 
tered, adniitteil ;  "  if  suili  evidence  [of  former 
'injuries]   is  admisMble  to  show  that  what  is 
complained  of  was  of  a  dangerous  character,  it 
must  lie  that  evi.l.'iice  would  1*  admissible  on 
the  other  side  to  show  that  in  a  long  and  con- 
stant use  of  such  instrumentalities  accidents  had 
been  unknown  ;  that  would  lie  a  jiroiier  means 
of    showing  that  a   thing  which  was  not  ob- 
viously dangerous  was  not  in  fact  'so")  ;  1895, 
Burrows  v.  Uke  Crystal,  61  id.  357,  63  N.  W. 
745  (similar  accidents   to  other  pedestrians  at 
the  same  place  in  a  walk  ;  question  reserved ; 
why  it  should  Ik?,  if  to  this  Court  the  prin- 
ciple itare    denaia  is  a  consideration    of  any 
conseqnence,  is  not  rlear) ;   Mo.:  1885,  Hips- 
ley  V.    R.    Co.,    88    Mo.   348,   354  (injury  by 
derailment;  "other  accidents  on  other  tmrts' 
of  the  road,  exclude.1) ;  18;t7,  Oraney  r.  K.  Co., 
140  id.  89,  41  3.  W.  216  (a  boy  thrown  down 
by  the  alleged  suction  of  air  from  a  passing 
train  ;  the  effect  of  air  uiion  mail  sacks  thrown 
from  moving  trains,  excluded  as  not  analogous 
in  conditions);    N.  //.;  1877.  Griffin  v.  An- 
burn,  58  N.  H.  121  (whether  a  tree  was  danger- 
ously  near  the   highway  ;    collisions  of  other 
pei-sons  with   the  tn-e,   admitted,  in  the  trial 
Court's  discretion);  ISfl.l,    Dow   v.  Weare,  «S 
id.  345,  44  Atl.  489  (highway  injury ;  similar 
accident  to  another  jKTson  at  that  place  sev- 
eral days  befon',    held  a.lndssible  in   the  trial 
Court's  discretion)  ;  1900.  Wliitcher  ».  R.  Co 
70  id.    242,    46    Atl.   740  (e\pennii>nts   nia.le 
since  the  acciilent,  in  stepping  from  ears    ad- 
mitted);  -V.  J.:  1869,  Temiierance   Hall  Ass ii 
V.  Ciies.  33  X.  3.  L.  2fi0  (injury  by  falling  ii"'> 
an  area  by  the  sidewalk  ;  testimony  of  a  witness 
that  theri  had  been  no  such  injury  there  l>ef»r.', 
though  10,000  iK'rs.>ns  had  Iiassed  there  yearly, 
excluded,   i>artlv  b-eause  similarity  of  condi- 
tions was  not  shown,  partly  l>ec»use  of  suninse 
ami  confusion  of  i-ssues ;  the  opinion,  wbieh  ii 
not  consistent  in  its  language,  is  often  under- 
stood by  other  Courts  to  go  further  than  it 
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prejumption  of  negligence  from  the  merefaet  of  injury  (post,  §  2509) ;  (3)  the 
fi^ng  of  the  memorg  of  a  highway  detect  by  the  occumuce  of  a  prior  ucM 

cI-Tk  i  «,««,   tl,.t  otl.rr»  lla-l  f,.l!e,.  overboard      <o.    61T48O   b  |    t   J^^^'.H  ^'""fl'"''"''* 

under  a  roaJ-eDKiiiB  ;  cracking  of  the  hridge  at 
the  lonner  paMingof  »ti,h  an  engine,  »,luiittej)  ; 
it'  «■  v'*S2,  Di»tri<-tof  ColumlTa  i:  Arn.es,  107 

walk  ;  that  other   pemoua    ha.l    lullen   at   the 
aarue  j.lace,  a.lniitte.l ;  the  olijeetion  of  confu- 
aion  of  lasiiea  held  not  npphcable  where  tlie 
evidence  »-a»  not  dl,|iuted  ;  a  niuih  cited  caw 
?o  «."  ?"^i"j.'''l'""' ;  1888,  Osl»ine  r.  Detroit 
32  ted.  36  (injury  at  a  defective  sidewalk  ;  a 
lornier  injury  of  the  mime  «ort  at  the  "soma 
neiBhhorliood     to  two  other  persons,  admitted 
both  to  show  the  defective  rendition   and  to 
show  notice  to  the  defendant)  ;  1898,  Scott  v 
I>e«-  Origins,  21  C.  C.   A.    402.   75  F  ".  373 
(injury  on  a  sidewalk  ;  other  previous  aecldenta 
at  the  game  place,  atliiiitteil)  ;  1897,  Patton  v. 
K.  Co.,  27  C\  C   A.  287,  82  Fed.  979  (pivvioua 
derailinents  at  the  same  place,  received) ;  CtaA : 
1892,  Kurd  n.  U.  Co..  h  Utih  241,  243,  244 
30  P,ic.  982  (whether  an  engine  started  of  itself '• 
similar  startiuga  of  other  engines,  excluded,  but 
of  the  game  eiimne,  admitted) ;  1898,  Snowdeu 
t>.  Coal  Co.,  18  id.  866,  82  Pae.  699  (injur>-  in  a 
nmie  by  the  falling  of  .  "clod"  ;  thit  ithem 
had  Wen  injured  by  the  fulling  of  this  "clod  " 
rejeete.1,  on  the  theory  that  it  was  an  attempt 
to  use  other  negligent  acts,  under  §  199,  aHlt; 
^L1°^'^^  *"""  "f  *•'»  pfesent  primipK) ;   ft.  ■ 
1835,    Leater  v.    Pitfsford,   7  Vt.   158  (admit- 
ting a  previous  passing  over  the  same  road  with 
salety  ;  no  question  raised)  ;  I860,  Kent  v.  Lin- 
coin,  32  id    f.91  (Injury  by  Wng  thrown  from 
a  wagon  while  crossing  a  water-lmr ;  that  others 
were  thrown  or  jolted   at   the  simie  pliice    »d- 
mitteii ;  such  electa  would  he  "in  the  nature 
of  ex|ieriments  to  show  the  actual  condition  of 
the  roml    )  ;  1867,  Walker  ...  Westfield.  S9  id. 
247  (injury  by  being  thrown  out  of  a  wagoa 
which  got  into  a  inudliole ;  C.'s  similar  expe- 
rtence  a  day  or  two  later,   received,  as  no  motB 
iirelevant   than  "if  the   witness  had   testified 
that  ho  went  there  the  next  dav  ami  with  • 
measuriiih    ule  found  the  ditch  to  1».  three  feet 
wide  anil  two  feet  deep  ") ;  1900,  .Snllivnn  v.  D. 
&H.  Canals  0.,  72  id.  353,  47Atl.  1081  (absence 
or  accidents  at  niiliond  platform  for  3l)\  oars  ex- 
clnded,  because  the  conditions  were  not  shown 
*»«  ^'"'f);  19"l,    l.ynds  V.   Plvniouth,   73  id. 
216,  .lO  Atl.  1083  (prior  injuries  to  other  iiei™n» 
at  the  same  bridge,  admitted);    ;r,«A.  .•  1897 
Lister  f.  Seattle,  18  Wash.   304,   51    Pac.  394 
(injuricK  at  the  same  place  in  the  sidewalk  to 
other  |wi-sons  a  week  or  ten   davs   Infoiv.  ad- 
mitted) ;    iria.:  1887,    Philli|a  v.  Willow,   70 
W  IS.  6,  34  N.  W.  731  (a  stone  olBtructing  th* 
highway  and  overturning  a  sleigh  :  that  others 
aliout   the   same   time    had   collidcl    with    tha 
st^ine,   exdu.lcd  ;  see  quotation   aiitf,  {  443)  • 
1894,  Barrett  i:  Hauiniond,  87  id.  654,  657,  5S 


_ — , „ ui.iris  iiiui  luiien  overwiara 

then",  or  that  no  aicident  had  N-foh-  occurre.1 
there,  julmissible)  ;  1877.  Uainl  v.  Daly,  68  i.l. 
650  (that  a  scow,  alleged  to  l«!  uii.,eaworthv. 
had  or  had  not  cx|«-ricnced  similar  nccidentn  in 
nrevioua  similar  occasions,    admitteil) :    1877 
Qiiiulan  ».  ftica,  74  id.  603.  affirming  11  Hun 
217   (injury  by  slipping  on  a  sidewalk  ;    the 
slipping  and  falling  of  others  U|K>n  it  while  it 
was  in  the  same  condition,  adniiltcd)  •  1887 
,?'^'^l.  "•  ^™'"S»  Springs.  104  id.  459,  469* 
11  N.  E.  43  (injury  by  slipping  on  snow  and 
ice;  that  another  |»T>ou  had  fallen  in  the  same 
place,  admitteil);  1890,    Hoyt  1:    R.  Co.,    118 
Id.  399,  23  N.  E.  505  (a  wagon  getting  into  a 
hole  11.  the  street  ;  to  show  tTiat  the  wa-ou  was 
defective.  ■  similar  hap|>ening  to  it  the  next 
day  in  anotlier  place  wos  receive  J,  aa  showing 
that  such  delect  tended  in  theory  and  owrated 
in  practice  to  overturn  the   wagon,   and  thus 
put  this  case  in  line  with  that  numerous  .lass 
ofeases  holding  that,  where  a  defect  is  shown  to 
exist,  that  fact  may  be  legitimately  »trengl,> 
ened  by    proof  of  other  and    similar  elTei 
both  before  and  aftc^r  the  elTcots  were  iirwluceil 
which  form  the  subject  of  the  trial ") ;  1890 
liillrie  II.   I^kport,  122  id.  403,  25  N.  E  357 
(injury   in   the  highway  ;   the  fall  of  another 
1"  i»on  two    years  before  at    the    same  place, 
excluded  ;    i.rcvious  injuries  declared  generally 
admissible   to  show  that  the  plac-e  as  tested 
by  use  is  unsafe  ;   but  hero  the  time  was  too 
remote;  see  »«/«,  {   437);    1899,   Fordham  v. 
(■ouverneur,    160  id.  511,   55   N.    E.  290  (in- 
jury on  sidewalk  ;  stumbling  of  others  on  the 
same  evening  on  the  same  plunk,  admitteil): 

4s   P   .??','*"fT'  ••  •'•  S"-  '28  N.  C.  563,' 
ji«  a.  h.  115  (accidents  at  other  crus.sing8  simi- 
larly constructed,    admitted) ;   Oh. :   1877    In- 
surance (o.  1;.   Tobin,   32  Oh.    St    90  (previ- 
ous instances  of  steamlwat  disasters  occurring 
tlimugh  siiagM,  etc.,  and  yet  without  any  shock 
or  otlier  coincident  indication,  excludeil.  on  ac- 
count of  surprise  and  cunrusion  of  issues)  •  1883 
Sint.m  V.  Hutler,  40  id.  1.18,  168  (falling  of  nn 
elevator;  that  it  was  "in  constant  use  for  well 
«'*     l'oJ„ '''.'?"  W'llK'i't  accident."  admitted) ; 
/'".  •  1879,  M,,n>(ieM  C.  k  C.  Co.  «.  McEi.erv  91 
la.  18i5,    192  (detective  bridge;   exiwriencJ  of 
others  in  iws.sing  over  it,  admitted  to  show  its 
condition):  /!.  I..-  1898,  Aiiders,ui  i-.  Taft,  20 
R.  I.  362,  39  Atl.    191   (injnry  in  a  highway  ; 
that  no  such  accident  had  hap|kMieil  there  fur  20 
.wars,  excluded  ;  following  Tcuip.  As.,o,..  e.  Oilcs 
woo   i   'S»"""K    "'"'"'R   "■    Westmoreland); 
1899,  Suite  r.   Jlowiy,  21   id.  376,  43  Atl.  871 
(injury   by  diversii.ii   of  nninsulatd   cumnt  • 
shocks  received  sul.seipiently  by  others  at  the 
«ame  p  ace,  admitted  to  show  tlie  eondiliou  as 
to  insulation) ;  S.  C. :  1887,  Biiilgi.r  v  R.  Co 
a?  a.  t.  456,  3  S.  E.  860  (injury  at  a  tuinuble  ; 
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{po»t.  §§  655. 780);  and  (4)  the  inference  of  an  admission  of  negligence  from 
tubsequent  repairs  (ante,  §  283). 

C.  Instances  of  Mental  and  Moral  Effects,  as  evidence. 

8  459   a«nefia  Prindpl..    There  is  no  reason  why  the  tendency  or  quality 
of  an  object  of  external  nature  should  not  sometimes  be  as  easily  ascertain- 
able from  its  mental  or  moral  (psychological)  eflecU  as  from  its  corporal  or  its 
material  effects.    Where  the  issue  is  as  to  the  existence  of  a  tendency  to  pro- 
duce  psychological  eflecto.  the  tendency  can  usually  best  be  proved  by  adducing 
instances  of  such  effecta.  if  they  have  attended  the  use  or  operation  of  the  thing 
in  question.    For  example,  if  on  looking  out  of  the  wmdow  of  a  comfortable 
home  the  persons  on  the  highway  are  observed  to  be  shuddermg  and  turning 
up  their  ulster-collars,  a  natural  inference  is  that  the  temperature  v.thout  is 
extremely  cold.    Or.  if  on  looking  some  distance  ahead,  as  one  drives  through  a 
street,  all  the  vehicles  are  observed  to  be  turning  aside  at  a  certam  apparently 
vacant  spot  in  the  road,  a  natural  inference  is  made  that  some  obstruction 
exista,  such  as  a  pavement-hole  or  a  broken  electric  wire.    This  sort  of  infer- 
ence from  humaror  animal  conduct  5s  of  constant  service  m  daily  life,  and 
claims  also  an  important  part  in  the  realm  of  evidence  for  litigated  issues 
It  is  of  especial  importance  and  utility,  because  of  the  absurd  and  fantastical 
extent  to  which  the  prohibitions  of  the  Opinion-rule  {post.  §  1917)  are  pushed ; 
for  if  no  direct  testimony  is  to  be  permitted,  by  persons  who  can  say  (for  ex- 
ample) whether  a  place  was  dangerous  or  safe,  it  becomes  all  the  more  neces- 
sary to  grant  the  largest  possible  scope  to  cireumstantial  evidence  by  specific 
instances  of  the  effecta  produced  on  human  or  animal  conduct  by  the  use  or 
operation  of  the  thing  in  question.  .    ,    ,  •      *„  .  ^, 

A  possible  objection  is  found  in  the  Hearsay  rule ;  t.  e.  m  lookmg  to  a  per- 
Bon's  conduct  as  evidencing  the  material  cause  of  the  conduct,  are  we  not 
virtually  receiving  the  person's  hearaay  assertion  as  to  th«  cause?  The 
Hearsay  rule  excludes  extra-judicial  assertions  only.  t.  e.  deliberete  utterances 
S  terms  affirming  a  fact  (post.  §  1362);  and,  although  in  effect  an  inference 
from  conduct  may  be  the  same  in  result  as  an  inference  »«"»  ^f  ^lon  "^ver- 
theless  the  two  are  distinct.  Nor  does  the  policy  or  spirit  of  the  Hea  saj 
rule  apply ;  for  that  policy  is  to  test  the  assertions  of  persons  regarded  ns 
witnesses,  by  learning  the  souree  of  their  knowledge  and  by  exposing  its  ele- 
menta  of  winess  and  error,  if  possible ;  and  where  the  evidence  is  not  deal- 
in"  with  a  person's  assertion  as  deriving  foree  from  his  personal  character, 
knowledge,  or  experience,  it  is  not  within  the  scope  of  the  policy  of  the  Hear- 
say rule.  No  doubt  the  line  is  sometimes  hard  to  draw  between  conduct  us., 
a^^ircumstential  evidence  and  assertion  used  testimonially.^    Nevertheless 


N.  W.  1063  (prior  injuries  at  the  eiune  p^ce, 
excluded);  1901,  Kreider  v.  Winconiiu  B.  P.* 
p.  Co.,  no  id.  646.  86  N.  W.  662  (pnor  injuries 
at  a  machine,  excluded). 

»  One  of  the  difficult  caaea  where  the  line 
bat  to  be  drawn  —the  uae  of  Conduct  aa  en- 


dencingConscionmeaa-haa  been  (tally  di8CU9«d 
(anU,  i  266),  and  reference  may  be  made  to  tlmt 
exDoaition  for  a  more  extended  examination  of 
thequeation,  aa  al«o  to  the  discuMion  fo^, 
fl  1862,  1788,  under  the  Ueanay  rule. 
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the  difference  is  a  real  one;  and  the  preceding  topics  iUustrate  amply  the 
acknowkdged  propriety  of  using  conduct  circumstLtially.  ^^ 

nnfTn  i".  u^""^""  **""  '"^^  """^  "  ^^"^  ^^'  ''^nduct  of  another  person  is 
true,  but  It  IS  easy  to  distinguish  between  the  conduct  of  another  person  as 

the  tht  wt'r^  i:^  *'f  .""^  "'"''"''*  '^''^'y  ^«  -'d«-e  0^  the  Mature  o 
2  th.,  ^-  .     .     "  **!,'  ?^J''*  °^  *''«  "^"^y-     The  importance  and  suffide^icy 
of  this  distinction  is  dealt  with  elsewhere  (post  §  461)«  ««niciency 

J^h^i  "'•'"','  '^'"'  **"'  ,^''*»^'«*««  "/  ^'*^"'  »""«'io««  ««rf  «>«rf«c<  _  effects 
psychological,  or  mental  and  moral  (for  the  term  is  immaterial  and  no  on^ 
word  expresses  the  entire  notion)  -  ^a,  «...  to  evidence  ttulZ  7a. 
pacxty  orquahtyofa  material  object  of  external  nature,  precisely  TcoLJ^ 
or  material  phenomena  may  evidence  it.    The  principle   of  E^Sa^cy  aS 

adniissibihty  of  a  given  piece  of  evidence.  In  general,  the  former  reouires 
that  the  circumstauces  under  which  the  other  conduct  occurs  should  be 

wtrevt^wZdTn^?'  '"'^^  f  T  ^'^  ^^^^""°"  ^'  relevanfeviden 
Wherever  it  would,  in  the  case  m  hand,  involve  an  unfair  surprise  or  a  dis 
proportionate  confusion  of  issues  and  waste  of  time 

§460.  M.«„,a.  of  TUne.  Spao,.  Light.  Sound,  Dlfflcnlty,  or  Capacity  .. 
•viaenc^  b,  H«B..a  8.„..t,oa.  or  Conduct  (NoUe.  ^...^oZc^'^t^^Z 
Uac.  walked.  Tr^  .topped.  Work  ,  rformed.  etc.).  All  hoTe  mTte^ 
condi  ions  and  qualities  of  material  ob  ^n  externa  nature  wWchb^^o^ 
effective  with  reference  the  ordii,  sense-perceptions  and  mu^cSr 
activities  of  human  beings  or  animals  n.„,  be  evidVnced  by  spedfic  SZces 
0  such  effects  -used  subject  to  the  limitations  of  the  general  prindples 
a  ready  noticed.    Thus,  a  condition  of  ligkt  may  be  evidenced         Ttances 

atn  es'^rdS'"^?""  " /T^  ''  ^'''""^'^^'^  ""^^  «-"-  ^reu- 
stances,  1  and  this  apphcation  of  the  principle  includes  broadly  all  cases  of 


A  «'  •"  '!J^*"'  impoMible  to  collect  all  tlie  cam 
defining  thu  gtiiidard  of  care  ;  yet  many  of  them 
indirectly  lead  to  an  evidential  nile. 

1897,  rx)uiaville  k  N.  R.  Co.  v.  Hill,  114 
Aln.  587,  22  So.  169  (whether  children  could  he 
recognized  on  h  trestle  at  a  ceriaiu  distance  :  wit- 
nesses placed  similar  children  on  the  trestle  and 
then  observed  them  from  various  distances  :  ex- 
cluded because  the  conditions  were  "too  va- 
riant  ■);  1908,  SherriU  r.  State,  -  id.  _,  86 
S».  129(expenifleiits,  as  to  the  possibility  of  see. 
injf  «n  affray  made  afterwards,  under  conditions 
not  shown  to  be  the  same,  excluded);  1898  Peo- 
He  r.  Woon  Tuck  Wo,  120  Cal.  294,  62  Pac.  833 
(exfwrtments  three  months  later  as  to  the  pos- 
Hl;ility  of  distinguishing  persons  from  a  certain 
IK.irit  not  improiwrly  rejecte.1  in  discretion,  the 
eonditions  not  being  similar) ;   1846,  Sesiv  v. 

'Istinguisheu  at  night  at  a  certain  distance; 
cudence  of  one  who  had  experimented,  in  com- 

TZT^rf"'^'  '.*'?*''«'"  thesame  houraof 
a  similar  star-light  night,"  was  rqected,  becaiu. 
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''the  difference  in  men's  vUions  and  the  nncer- 
tainty  aa  to  the  exact  quantity  of  light  on  both 
?i^^T"'l''  ""t'  ''!«  P™°f  t<»  uiicertain  ") ; 
«.  IS.  84  (whether  from  a  certain  position  a  ner- 
son  below  m  the  house  could  be  recocnized  • 
expenments  tried  by  both  sides,  "if  competent 
at  all,  held  of  little  weight,  owing  to  the  diffi- 
culty of  testing   the  substantial  simUarity  of 

State.  70  Ind  83,  84  (murder;  experimenta  by 
bitting  at  night  near  the  window  in  a  room  with 
a  hre  and  a  lamp  to  see  whether  a  iierson  with- 
out could  be  recognized,  rejected  ;  Wordeu,  J.  • 
I  lie  experiiiienta  were  not  made  at  the  house 
where  Pigg  was  shot,  but  elsewhere ;  it  would 
probably  be  difficult,  if  not  impossible,  to  make 
an  experiment  elsewhere  under  just  the  ciroum- 
atancea  that  existed  at  the  time  Pigg  was  shot, 
including  the  extent  and  situation  of  the  liehta 
in  the  room,  the  extent  of  light  or  darkness  ont- 
side  the  quality  of  the  window  glass,  etc.")  j 
1894,  Burg  v.  E.  Co.,  90  la.  106,  116,  67  N.  W. 
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the  possibility  of  mUtalctn  identity,  as  shown  by  other  instances  of  mistaken 

recoiinitioii.'  .     ,  i     .„ 

A  condition  of  touwl  may  be  evidenced  by  instances  uf  other  person*  ex)*- 
rience  in  hearing  under  similar  conditions.'  The  ti,ue  required  for  walking 
or  riding  a  certain  distaact,*  or  for  stopping  a  train  withm  a  certam  dis- 

whether  a  inrson  lOiiUl  be  «r.ii  on  a  tiu.k,  ml-      IMinoiier    ;       aU.iit    "'''.  *if*', Xiier  that  he 
mUt  "l) ;  18»9.  UiehanlHon  r.  StaU,  W)  M-l.  101.,      >o„.,K  man  »  much  l'>«_"!?...V.7"!;!"x .  ,L" 


19,  Uith.ir.l«on  r.  St.iUs  W  M.l.  1»1>,      >"'i"K  .'"""  ""  »'"^"  V.V.  «„,.Sum.e"4  •  1882 

,.  A.h-999 m™^.. ju ^^^i^^  ^tr:.iz:t^^^^^^ 

[be  ligljt  01  "»','>""",""'''„'      .,,„  .„..,.„.i-.  ,i„,,i,u  »,,,1  was  to  atrongly  1111 


met 


iMtraous  by  the  ..b>.-  »■    — -  — 

under  siniiUr  conilition»,  «'l'"'»»i''l':)  1  ,^**?a 
Stone  V.  Ins.  Co.,  71  Mi.h.  81,  38  N.  W.  <10 
(death  by  >lii>ping  into  an  excavation  in  tlie 
lidewalk  ;  the  ini|jrui<!iion  rci-ivnl  by  one  aji- 
nrottcliiiig  it  on  the  next  uigbt  under  the  name 
circumstances,  adinitt.-il) ;  1S63,  Hercknuins  i;. 

event  teHtmi'd  to);    ivw,  ^ox  r.    u.  ^u.»   i-"      *••    ".    .,       '        ..  .  ,...,.i*,l..,l    inlfAH  the  Twrsou 
N.  C.  103.  35  S.  K.  237  (^xperinu-iits  m  to  h.>xv     of  a  8iimlar  ihtsoi.  ;  ;'^';;;;''"'';  ;\"'*^**  ^"®  l**^" 


n  niu5  V,  x-uiu.,  01/  «j.   -■"-  \ —   ~  -," 

the  accuaeda  doable  and  was  w  strongly  un- 
pt»«»ed  by  the  identity  that  he  twice  Bpi.roivlii>il 
tiini  to  aiwak  to  liim  a»  the  defendant) ;  18..0, 
Com.  V.  Webster,  IleniU'  Kep.  iSI,  6  Cu»h.  21'J, 
302  (munler ;  after  testimony  that  the  deciwd 
had  been  »e*n  alive  on  tlie  streeto  since  the  tiniu 
alleatd,  evidence  in  rebuttal  was  offered  thiit 


far  a  man  could  Iw  seen,  ailniitted);  18.>3, 
Smith  V.  State,  2  Oh.  St.  517  (ihe  injured  |ptrj 
Hon  asserteil  that  he  had  monuizeil  the  accusi'd 
in  the  dark  by  the  Hash  of  tlie  pistol  as  It  was  dis- 
charged oiiuide  his  window  at  liini ;  eviilence  of 
exiierimeiits  umle'  similar  couilitions  showing 
tiie  imiHissibilitv  of  such  a  recognition  viu  de- 
clared adinissibW;  Thnrnmn,  .1.;  "It  was  cer- 
tain'y  lawful  to  disiirove  tliis  statement  bv 
showing  the  imimssibitity  or  nat.ii-j|  iinproUbil- 
ity  of  its  being  true.  This  i«  not  denied,  but  it 
is  said  it  could  not  be  done  by  proof  of  exiieri- 

tr    _.    .1.      \ .1.1     «1...     ■>t-.-uif    )m>    tliuili* 


hinisi'lf  was  pioduce.1:  iini.iii.l). 

»  ISUtf,  People  •:  Phelan,  123  fal.  551,  50 
Pac.  424  (exi»riiiunts  n»  to  lieaiingiif  sounds, 
made  under  coiulitioiis  .su!«tuiiti.illy  similnr,  ail- 
mitted) ;  1899,  Soiioum  Co.  v.  Sioleii,  125  id 
32  67  Phc.  681  (exiwriments  as  to  the  sound 
pr^Kluced  by  kicking  a  lafe-door,  admittwl,  as 
made  under  suhstaiitially  siuiilnr  condUl»ll^) : 
1900,  Stan-  v.  People,  28  Colo.  184,  63  Pac.  2W 
(whether  a  couversaliou  could  lie  heard  nt  n  cii ■ 
uin  iwinti  exjieriments  under  easeniially  lii« 
same  con.litioiis,  held  admissible)  ;  1896,  Mis- 


is  said  it  coul.l  not  be  done  by  prool  ol  experi-      same  uo.j....."...,  ",   i -."rre;  „'  'gg,    /,  ,. 


sibU) ;  1899,  State  r.  Smith,  78  Minn.  362,  SI 
N.  W.  17  (whether*  voice  could  be  heard,  etc 
at  a  certain  point ;  resulto  of  experiments,  al- 
mitted).     Coiiii»re  }  222,  aiitr. 

*  1699,  Silencer  Cowper  s  Tnal,  13  How.  M. 
Tr.  1162, 1178(evidence  received  of  expciinieiiH 
made  in  walking  to  the  river,  to  show  that  ,t 
waa  impossible  for  the  defendant  to  go  and  iv- 
turn  within  acertain  time);  1887,  Klanow^kl  e. 
B.  Co.,  64  id.  279,  286,  31  N.  W.  275  (exii.  ■■ 


iNine  :  )  ;  lowij,  .-nii,»ciiii'"v..  ..  —.  — ,  --^ 
215,  54  N.  E.  89  (ex|ieriiueuts  with  men  in  a 
bnggv,  anil  an  engine  and  train,  made  under 
circumUances  similar  to  those  of  an  injury  sued 
for,  and  on  the  spot  in  the  jury's  presence,  ad- 
mitted) ;  1898,  Baltimore  k  0.  R.  to.  i-.  1  el- 
lenthal,  31  t".  C.  A.  414,  88  Fed.  116  (whether 
•  child  could  be  seen  on  the  track  ;  exiierimel.ts 
assuuml  admissible,  but  whether  the  similarity 
of  conditions  was  for  juilge  or  jury,  left  uii- 

;wth;\'ad«:!)'^ir97'v^u!r:a^^^^^^      z^'^^^'^^^^^i^^r^'-''^' 

4"    50  iC  *8;  •>'  (efi'rimeK  to  the  lossibility     as  the  plaintirf    ust  before  the  «.me  train  ii,.- 

i!i:-In  all,..-^!^.  1899  Emer\-  r  Stat*,  101  Gotshnll,  123  Mich.  474,  82  N.  W .  ^74  (tuni  01 
^,.*'^"'  "'i'^^'U  \TjeS.enU  as  to  time  going  «  distance  ;  time  taken  by  certain  youn^■ 
rf  di  rauce  'f  d  yM^hrnotldtteil.  1*-     S.e„%M«rimeu,ally,  not  •J'-'it'ff  .»"  %°w^'- 

oLS  under  sulficieiitly  similar  conditious).       take,,    V",?  "'  "'."""''ViJ*  i'^AtfuS  Oi 

«  1891  1!  II  Robinson  Annual  1  eg  ster,  r.  Hint,  60  >  t.  304,  dO»,  3W,  1*  *"■•'".,""  ° 
IS'Vliu;  33  (lan^v  Ti  ence-l  by  a  wilnes;  re.,.iire.l  to  walk  a  certain  distance  ;  ex,^r,men.s 
oth.Alct^'oie  Slant:  to  sho^  mistaken  in 'walking  it,  admitted  in  spite  of  ,«rtial  dis- 
identity,  called  a  witnes.  who  "had  seen  two     similarity  of  couditious). 
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il  430-4C4]    CONDUCT  AXD  SENSATIONS  AS  EVIDENCE  |  ,C0 

T^uT^  l^  evidenced  by  other  instances  under  similar  conditions     The 

»?v  L    V"'«^Tv"'^'  ""''^  '^'^'^"'"^  ^"  ^^«  PO'^bility  of  cattle   cln.  it 
may  be  evdenced  by  instances  of  what  cattle  have  done  with  sinn  "So.  • 

leral  Zn     "    ""'™"1  A'^'  ^y  the  quantity  consumed  by  others."  I.; 
general,  when  a  question  arises  whether  at  a  certain  machine  house  field 
mine,  or  other  th  „g.  a  certain  act  c.nn  be  do„o.  under  given    otTc;>,s  of 
tim  .  strength  skill,  or  achievement,  "one  way  to  do."  i„  ti.e  lan^u  t  o    Mr 
Justice  Doe.T  «.s  to  speculate  about  it ;  and  another  way  is  to^r  -ft  "    and 

It  ion  to"!    '""'  ''^  7r^'  '''''  ""^  '^^^  "f  -'■'--«  '-re  "Pro^"-  spec 
TI    r^  t  TT""'  "^''°"  ""'""^  experin.ent,  and  delights  in  guessXk  " 
There  ,s  therefore  no  reason  why  other  instances  of  observation  and  ev- 

irnSe/'"''   ""^   "^  '""'''''•  ^""J-^  ^°  "-  ^-«-«  Ihlutatils  of 


oo-*/?"*?'  A'ipista  &  a.  R.  Co.  V.  norspv.  6S  Ca 
2.I..  (to  show  ■.vlicthcr  an  ei.ginc  coiil.l  l,„vc  Ken 
•topi^l  11.  t.rn^  the  e„gin.-r  rrl.t,.,!  „„„,|„,,. 
iiistaiioe  m  wlurh  he  had  ,loii,.  it  iuhLt  viniil  n- 
oirruinstniices);  1S9.^,  Byera  i>.  R.  („.  '14  T...,n 
34.1  29  a.  W.  129  (a,/e„.ri„„.„t  ;.vM;„::"i 
that  It  W.1S.  iiniw^sihk.  to  stop  n  train  miiltT  tho 
onn.litioi.8  111  ,vhi,-h  th«  .h'r..n(lant  failH  to  <K.i. 
thctmin);  190.1,  Rlol,i„„,„l  p.  &  ,=.  c.,  ,.  ii„;.i!;j 
-  V...  _  ,  44  S.  K.  709  (lime  r«,„ir,.d  f.^ 
stopping  cars  of  a  substantiallj  Uitfiront  con- 
stmction,  exrliidni). 

•  18SG,  Cjii.ago  &  X.  -W.  R.  Co.  v.  Hart    2" 
III.  App.  209  (oil  the  ipiostion  wliKhiM- 11  ,atll... 
g.i.iid  «a.sof  8ueh  aconstiiu'tion  that  domestic 
anim.ils  could  rc.idily   step  over,  evide.ioe  »a, 
oin-rml  that  cows.,  lieifers,  steer,,  and  hor,e-.  had 
re|ieatedly  lieen  seen  passing  over:  Bajier  I'   T  • 
"  .\  fact  that  ilhistrates  hy  exiH-rinient  tlie  eoii-' 
dition  of  the  subject-matter  of  the  isMie  in  eon- 
troveisy  1,  not  eolhiteral  to  tliat  issue,  Imt  is 
direet  endenee  bearing  on  if);  1871,  Carlton 
•    Heseox    10?  Mass.  410  (price  of  hav  fed  to 
the  defendant  8  Loraej  the  .luantitv  fe,l"b,.in"  in 
issue    evKh'tice  of  "how  much   liav  an   oTdi- 
iiary  horse  will  eat  or  consume  in  a'we.k  "  ex- 
cl»de,l,  since  the  horse  was  with  the  d,.fe,'„laiit 
to  lie  do<-tore,l,  and  therefore  not  in  o,-,ii„;,rv 
eonditimi);  189.'),   IIar«no<rs  Adui'x  c.  1!    C," 
6<  Vt.«(!4,32  Atl.  r20,.v,»*V  (that  other  cattlel 
guards,  similarly  circumstanced,  and  of  like  pat- 
tern   had  snfBeieiitly  restr.iiiied  cattle,  received 
to  sliow  that  the  one  in  question  w;is  adciiuate). 
'  Quoted  anti;  §  44.'i 

•  1899,  People  r.  Hill,  123  Cal.  .in,  .16  Pac. 
413  (experiment  as  f)  g.ttiiig  over  a  len.e,  i.ri- 
proper  liecauao  not  .shown  to  I>e  under  ►imi'ar 
™''",V""r>'  ^^••^,'  ■'."•"I'l't^  f.  Peoi.le,  21  III. 
■108  (the  defence  havin.,' alleged  that  the  deceased 
comiiiitted  suicide,  exiieriments  wcr-e  m.ide  K.fore 
the  jury  with  scn-ws,  ropes,  hooks,  etc.  to  test 
the  possibility  of  the  deceased  having  hunghiii,- 
sill  111  the  manner  alleged  by  the  accused  ;  the 
uhjeciion  w.as  made,  among  others,  that  the 
conditions  were  not  the  .same.  The  majority  of 
tlie  (  ourt  he  .1  that  the  v.rdict  would  not  Kavc 
h.-.ii  reversed  for  this  alone,  but  declared  that 
such    exi«riinents   "hhould    be    iwrmitted    by 

"Sfi 


the  Court    with    great    caution");    ISfiO     JI  - 
Miirrin  r.    Ri-hy,   80  la.    aj.l,   4.';  X    \V     877 
(■x|erimeMts   OS   to   the   iKissiliility    of  a    ripo 
oil   a  stairway  as   de»,Tilxsl   bv  the    pi  dntilf  • 
rejected,    because    •'the   ex|ieiiinents    were  not 
ma.  e  under  such  comlitions  as  to  si/e  of  persons 
as  that  the  results  would  prove  or  disprove  the 
(lainioftlie,,lai„titr");  1898,  HaltimoreC   P  R 
Co.  r.   Coney.  87  .Aid.  2,il,  39  Atl.    859   (to 
sh..w  whether  a  iK-rson  could  ride  on  a  sticet-c.-r 
111  a  certain  way,  the  fact  that  iwrsons  had  rid"- 
den  or  could  ride  on  similarears  of  the  same  line 
wasexclud.sl)  ;  1839,  .Salem  I.  R.  Co.  r.  Adams. 
2  i   Pick,  i.ltf,   2.18,  284  (de,.eit   in   the   .,,ale  of 
shoes  ;  the  plainliir  claimed  that  they  wore  so 
piekcl  111   l,„xes.  and  the  boxes   so   arraiim.,1 
as  to  induce  dccptiou  ;  to  disprove  this,  their 
npivirint  .'ondition,  etc.,  as  exandned  ahout  the 
same  lime  and  under  the  same  circumstances  by 
nnotlier  person,  w.is  admitted);  1874,   People  r 
Momjaii,  "29  Mi.h.  5  (a  iwketlwok  h.ad  been 
stolen  from  a  eoat-i^cket  while  on  the  wearer : 
the  lact  was  admitted  of  exiH'riments  made  at  a 
tailors  to  ileterniiue  the  possibility  of  the  theft 
tlie  coat  Ixing  then  "in  the  same  con.lition  in 
which  It  had  been  at  the  alleged  rtdd.erv")- 
18/8,   llrich  r.   Peoi.le,  39  id.   -u:,  (rape"  ex- 
periments made  in  liftins;  girls  over  a  fence  as 
nllejicl  by  the  complainant,  to  show  the  iiii|«,s. 
sib.lity  of  this,  excduded,  bcean.se  of  liabiiitv  to 
un  airness  and  U'cause  the  lifting  was  not  mate- 
nai)  ;    1897,   Davis  r.  State.  51  Xeb.   301,   70 
-V  «  .  981  (ti-iiin-wreckiug  ;  to  answer  testimony 
that  It  was  impossible  with  a  monkev-wnneh  f"o 
remove  certain  nnta,  testimony  was'admitted  of 
one  who  had  so  removed  similar  nuts,  the  cou- 
diti.uis  IV1..2  similar)  ;  1897,  West  Pub  Co   ,• 
Liwyri'  C™p.  P.  Co.,  2.1  C.  C.  A.  ti»8    79  Fed' 
<...1  (Ihe  i-sue  being  whether  the  headnotcs  made 
iiy  the  ih-r,.ii,|,,i!t's  editors  from  the  plaintitrs 
repirta  were  merely  copi,.,]  f,.„|„  ,he  plaintifPs 
lie.aduotes  to  llo-e  reports  or  were  made  bv  origi- 
nal lalior  and  study  of  the  reports,  the  idaintlfT 
argued  that  the  period  of  time  between  the  pub- 
Iication  of  these  rciKuts  and  that  of  the  defend- 
ant a  headnot,..  made  original  study  impo.ssil.le  ; 
the  defendant  s  offer  to  have  his  'editors  show 
tiieir  capacity  ft)r  speed  in  the  master's  presence 


J  m      EXTERNAL  EVENTS.  CAUSES.  AND  CONDITIONa    [Ciur.  XVI 

Compare  here  (1)  the  um  o!  other  instance,  of  a  P^^J^i^'^l'. 
»tLath  or  ikill  to  show  his  individual  strength  or  skill  (ante  §§  220-223). 
;„d  Sthetn>P  iety.  in  the  present  class  of  cases,  of  V^<"-f-^Xl^t 
menu  Wor.  <A«/«'y.  in»t««d  of  proving  them  by  witnesses  (port.  §§  1150- 

"riei     !!...«.    of   H.,ll«.no..    VMn^.   XB.««ei.ne,.   Unr..«,n.bUn.-. 

■Twu  of   otl«r  FmoB.  or  Anln  U.  (HorM.'   Prl«lit.   P...«>l»s   B.h.vlor. 
wZ.1    for   Hailroad..   HUhwy..   «.d    Machin...  Co--««Ul   0«to-j 
inri^lo.  Ubri  rtoV     If  a  person  is  in  the  house  and  wishes  to  know 
^h^^rCn^rdl'  tTt'ake  out  Els  umhrella  with  him.  and  the  cond.Uon  o 
the  atmosphere  makes  it  difficult  to  see  whether  .   is  ~n'°g.  »>«  °>fy  ^"J/J 
the  passeilby.  and  observe  whether  their  umbrellas  are  hfted.    If  he  y"»«d 
to  as^rte^  whether  a  hill  was  too  steep  to  descend  in  a  wagon  without  a 
brake  he  would  learn  something  by  observing  whether  the  brake  was  applied 
to  otheS  wagons  in  descending     If  he  observed  the  workmen  ma  powder 
fact^r^  we^fng  felt  shoes,  he  might  ihfer  that  the  tendency  of  the  powder 
wL  to  eTplode'from  the  concussion  or  friction  of  "'^  "''^f -«•  ^^^^^^ 
felt  shoes  were  necessary  with  reference  to  obviating  this  tendency.    In  all 
hese  c^es Tis  judging  of  the  nature  or  tendency  of  a  material  object  from 
te  eflecron  the  Lduct  of  others.    This  tendency  of  the  niatenal  object  |s 
laJly  not  shown  (as  in  the  preceding  classes  of  cases)  by  lU  direct  effecU 
Zn  senses  or  m    Jes  -  as  where  a  person  uses  his  vision  in  sighting  an 
Et  orSu  pi  upon  eating  a  substence -.  but  by  its  indirecteffecte. 
f    usually  by  voluntary  conduct,  exhibited  in  avoi.ling  the  supposed  ten- 
dency ofhedLject    Thus,  the  wearing  of  the  felt  shoes  is  that  sort  of  con- 
duct which  the  person  is  forced  into  in  order  to  avoid  the  consequences 
olr::i:;  to  be  ex%d ;  the  raising  by  the  traveller  of  the  P-tec^ve  um- 
brella is  what  be  is  put  to  in  order  to  escape  a  drenching ;  »f  t^«  "«?   ^ 
Z  brake  is  resorted  to  for  avoiding  the  danger  of  slipping  down  the  hill 
Nevertheless,  the  conduct  is  equally  cogent  evidentially  as  mdicat.ng  tho 
tendency  0     he  material  object    The  only  difference  is  that  it  approaches 
Tdegree  nearer  to  the  line  between  testimonial  and  cin=umstan tial  evidenc  , 
and  thus  raises  more  distinctly  the  question  of  the  Hearsay  ^J^'    TJ  J^ 
Bible  application  of  the  Hearsay  rule  was  the  reason  for  the  exclusion  o 
such  evidence  in  Wright  v.  Tatham.  infra;  but  this  question  has  alrea-l) 
S:„  Siened  to  (anuS  459).  and  it  is  enough  to  say  that  the  rule  has  never 
been  thought  applicable  except  in  Wright  *.  Tatham. 

the  total  output  aiTidrf  by  the  total  number  of 
workmen,  .nd  multiplied  by  the  number  of  men 
working  in  the  .lope,  on  the  plaintilTs  premiss, 
would  pTe  th  ■  tot«l  tons  of  ore  wrongfully  taken 


was  held  not  improperly  rejected  m  the  tnal 
Court's  discretion,  in  view  of  the  conditions  bemg 
there  much  more  favorable  to  high  speed  than  at 
the  time  of  the  making  of  the  headnotes  m  ques- 
tion) :  18»».  Golden  Reward  M.  <'o.  v.  Buxton 
M  Co  38  C.  C.  A.  228.  97  Fed.  413  (trespass  by 
mining  a  quantity  of  ore  on  the  plaintifTs  prem- 
ises ;  to  prove  the  total  amount  taken,  the 
defendant  offered  to  prove  that  the  rate  of  out- 
put in  its  various  slopes  was  the  same,  and  that 


excluded,  because  on  the  facts  confusing,  nnfnir 
and  unnecessary);  1898,  Hayes  ».  R-.  «"••  ^ 
Utah  99,  63  Pac.  1001  (whether  an  engine  en  i!  I 
pass  a  shed  aafelv ;  experiment  with  anothir 
-ngiiie  under  similar  condition*,  allowed). 
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fl  43(Mfl4J    CONDrCT  AND  8EX8ATION8  AS  EVIDEXCE.  ,  40, 

The  chief  difficulty  here  is  of  another  «ort    It  ariaei  fram  »!..  ^. •.     . 

di.tingni.hing  between  the  u«  of  .uch  fS.  ll^li^Vtt^Tl' "J 
.nvdving  .  .iandamo/  conduct  in  .uUtantive  law.     The "1.^^:1^,  " 

thing  in  queation;  and  such  conduct -«.<,.  i„  u,i„g  b„k„  „„  a  WH  feh 
shoe,  m  a  powder-factory.  mUings  around  «  .nachine.  or  in  n"  Zn.  hem 
..  receivable  with  other  evidence  showing  the  tend  ncy  of  the  tS  «  dn7 

fn7^m  ofr*  V""  'T"     ""'  '''^  "  -'^  evidence     Thfu?  ll* 
find  from  other  evidence  that  the  thing  was  in  fact  dangerous   StTve 

o  tl«  .r'"*'!"^  "''''  ''"  maintenance  was  or  was  not  ne^We   in  sZ' 

the  .tan^a'^  %"".'•     ^'!  ^"""'"'^-  *''°  ''"''«'«"^-«  l«w'tells  them  Tt 

nCndent  of  tZ  ,"f    °'  "!f '^''T  '^  =  ""'^  *'""  "^"''^"J  »  -^  «  "d  one 
inaepenaent  of  the  actual  conduct  of  others     Tn  fi.i-»  »K«f  „     j    .       . 

nishing  a  sufficient  legal  standard  ofl^nS^  would  tratn^r 

S«  Th  ^^l'^:.-"'^"^'-  '-.  ani  wlVirprope^/°£t:d  cI 
of  others,  then,  (1)  w  receivable  as  some  evidence  of  the  natn™  «f  fi,!^u" 

':z^z  ''""^j*  •".'^'^'^'^^  -"'^^ » thr„lntr  h"e  i  '/o ";;! 

ordinary  person  m  that  situation ;  but  (2)  it  is  not  to  h«  t*t»„  „    «  " 
legal  standard  for  the  conduct  required  by  law  "  '  **""«  * 

8„!hl1i;»r"°"'''^''"'''?°"«'^'''"'  '*  »  '^"'««'°«''  judicially  ignored 

siHon  thatT  "  """''""''  '""^'"^'^^  '''^""^'^  °"  the  erroneoLTup^^ 
.  t.on  that  the  mere  reception  of  it  implies  that  it  is  to  serve  as  a  iS 
standard  of  conduct.     The  proper  method  is  to  receive  it  iZt  ^ 

jution  that  it  is  merely  e^deLl  and!  iVs^; as'aTe^riXd 

frSmThrar -sirL'*: '  ^"'  ^""''"*^^  ^" '''  foiiowinftrr 

judged  of  with  ..ference  to  aU  the  cLum.i:i'3  ^^ZV  ^"^'l^'Tt*^  ,^ 

drorer.  of  common  prudence^eZS^n 'tJe  L™  V     defendan    d.d  the  thing,  that 

c^ion  of  eWdence  admitted  to  .how  the  .»u.  pn^tiL  in  .imiTar  cU,  *"  Wh  f  T'!; 
been  done  by  other,  previouMy,  however  uniform  in  m<^.  maJ^Town'to  Z^t\l"^ 
doe.  not  make  a  rule  of  conduct  by  which  the  iur*  .r«^  il  r    •.  V   ^  "  "  '^"• 

not  to  control  the  Judgment  of  the' .rryif  hey  .^  Tat  in^hi  I^  '."''  '^""T"  '  "  " 
i.  not  .uch  conduct  aa^prudent  m^nUld  ^0^  „"hi   ol  Xi""       TiSl" "  " 

l-rzrcL^fti^Tai^lluSrt^^dT  '"^''""  ?P"^''  -^itiVorrtu 

in  the  ca«  before  them  r;;^$.Vrd  ^u^stSabt """"'  ""*"'"  *••*  •=°"'>"'='  '"  <»-*■- 

Pol^y  («„?;  r8T25S  '""'^  ^'^^  rr'P^^'  "^  ^^«^«"^y  ""'J  "^  Auxiliary 
olicy  (ante.  §§  442-444)  apply  with  the  same  limitations  as  in  the  precedi^ 

..«"^^':/^:JSnr«S«:\ir'""^^^^^  .Waencof  n.gUg.„c.  «.d  th.  ^^ 
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topic.  •  it.  (1)  the  conduct  of  othem  must  hnve  occurreil  under  circumstences 
Stautially  iunlar.  and  (2)  there  may  he  an  exelu,ion  o  relevant  evidence 
where  in  the  cane  in  hand  it  wouUl.  in  the  trial  Court's  opinion,  involve 
a  confusion  of  issues  and  undue  waste  of  time.  ,  ,  .„ 

In  the  application  of  this  principle,  then,  the  dangerous  tendency  of  an 
object  to/,Vi<*H  f^or^'  "lay  be  evidenced  by  instances  of  other  horses  b«."8 
JrighLned  by  it  under  sin.ilnr  circumstances.*  So.  too.  the  tendency  of  an 
exfraordinary  situation  to  frijhta.  human  being,  (as  when  in  a  collision  the 
reasonableness  of  a  person's  conduct  in  jumping  or  rushing  out  is  in  issue 
mnyT  evidenced  by  the  conduct  of  other  persons   sinularly   situated.' 

Mice  U  not  ..ib»t«nti.l)  ;  1886.  Smith  r    Sh.r- 
woo<i,  «a  Mich.  1.19,  28  N.  W.  Sns  (friglit  of  > 
horm-  «t  a  holf  in  »  bri.lne  ;  tho  "M"?  "'»«?" 
hor««atthe  Mine  holo,  a'l'nittwl) !  '90.',  Ny« 
V   DiMev,  -  Minn.    -.  »3  N.  W.  524  (fnght 
of  other"  honwii  of  onliniiry  gintlcnei*  «  a  (.ila 
of  Kt.M.H,  n.Imitt.-.l)  ;  IH72.  Uiilin;< ».  Wentinor.- 
Innit  .''2  N.  II.  40  (iiijurv  by  tjie  friRht  of  a  horae 
lit  a  pile  of  luniUr  ;  (.rivions  fright  of  another 
horse,  ailniitti.1;  wc  'l''""'t'g;"';,'"''^'  ».*  '•^ili 
444,  44S) ;  1878,  Oorlon  v.  R.  Co.,  68  nl.  J»« 
(wliVthir  the  noise  of  «teiini    m-aping  from  ii 
lofoniotive  was  likely  to  frighten  horseii ;    the 
fright  of  other  horsca  pa««inR  nurter  like  rir- 
cuniKtance^  udniitted)  ;  18»«,  Folaom  f.  Ii. »  o., 
09  i.l.  4.14,  .sa  Atl.  209  (fright  of  ..tlur  hon.o» 
"in  the  name  or  aimilar  aituation,     ailinitte<l); 
1897,    Vnlley  v.  R.    to.,  ib.   546,   38  Atl.  3M 
(iDiiiluct  of  the  aiinie  horse  in  jiaa^mg  the  sanio 
iiile  of  lumber  at  other  times  on  the  same  day, 
Umiwlble)  ;  1898,   Potter  v.  Natural  Gas  Co., 
l.S:i  Pa.  675,  39  Atl.  7  (i)ieviou«fnght  of  niiotli.r 
hoiw  at  the  same  noixe,  admitted)  ;  1899,  Stone 
r.  Pendleton,  21  H.  I.  832,  43  Atl.  643  (hoi.w 
frightened  by  a  heap  of  sand  ;    non-orcnm-iu'.' 
of  fright  by  other   homes    at   sneh    heaiM,  ex- 
cluded becuHse  too  reiiiot.'  :iiul  »«H-ause  tlie  con- 
ditions were  not    the  sain.):  1894,  Thomas  v. 
Snringvilh,  9  I'tah  42il,  430,  3.J  Pao.  503    »l.y- 
iiiL'  of  other  horses  at  a  hole,  admissible):  l^'i, 
Bloor  p.  Town  of  D.lafield,    6«  Wis.  2.3,  :14 
N   W.  116  (fright  of  a  horse  at  a  box-car  ;  thiit 
nuineroiiH  other  horses  had  been  dri-en   yi^^r 
withont  fright,  exclude<l,  on  grounds  of  aiixU- 
iarv  lioli.-y  :  no  authorities  cited). 

»  1872,  Mobile  i.  M.  R.  Co.  v.  Ashcroft,  4S 
Ala  31  (conduct  of  others  in  jumping  from  the 
tiMin,  admitted);  1890,  Mitchell  p.  K.  Co.,  ii 
Cil  6"  25  Piic.  245  (conilnctof  other  |>iisscTij;c>r», 
admitted  to  "show  what  they,  being  in  the 
same  dangerous  situation,  deemed  prudent  coii- 
dnct  •■);  1899,  Atlanta  C.  S.  R.  Co.  v.  liafiwd, 
107  Ga.  1.17,  33  S.  E.  191  (wreams  of  other  lM'n].'c 
in  a  car  just  liefore  a  collision,  admitted  tosliow 
Vlaintilfs  state  of  mind  before  J"™V;,"K)i  J"^;''?' 
O.lena  &  C.  U.  K.  Co.  i».  Fay.  16  111.  5.-,S,  r,ni 
(conduct  of  other  iia»8.ngcis,  admitted  'astcnl- 
iiig  to  show  how  the  cirouiustancea  of  n|.p|iii  i^t 

nii.^eii  Uby  ohsi^vation  of   the   .flWt   of  the      ;^X'^SS^/-»l""o  "-  niihrn^s':;:; 

:!b.iecao,ofsim|la,obj..Usu,-m    heanim^^^^^  ,,,'nVi       rlun" 

The  only  possible  dilference  u.     he  je«ults  ol      im,      le  ^^  ^.   ^  ^^^  ^^^^^^^  ^„^, ,. 

Snc.  rn1lX^.""but'hi^"p^i^  differ!      Jasfenge^  «ere  frequently  confused  and  «ot  out 
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»  1889.  Brown  v.  K.  Co.,  25  Q.  B.  D.  391  (a 
heap  of  refuse  and  earth  in  a  highway  ;  to  show 
its  tendency  to  frighten  horsea,  the  bict  was  re- 
ceived  of  the  shying  of  various  other    hoisea 
than  the  plaintiffs  in  passing  the  heap) ;  iSM, 
House  r.  Metcalr,  27  Conn.  631  (Iriglit  at  a  mill- 
whecl ;  to  show  that  the  wheel  in  motion  was 
calculate.!  to  frighten  horses,  other  instances  of  , 
,uch  fright  were  received);    18"1.    Kn'«bt    v. 
Goodyear  Mfg.  Co.,  39  id.  4:18.   442  (','!«'■'  °f 
other  hors.*  of  ordinary  gentleness  by  the  same 
whistle  at  the  same  pla.e,  a.lmitted  to  show  the 
whistle's  horse-frightening  crtiwcity);  197'>,  lorn- 
linson  t.  Derby,  43  id.  502  (that  another  horse 
was  frighteiied  by  a  highway-dele.t,  adimUcd)  ; 
1889,    Cl.'vetand  R.    Co.   i:  Wyiiaut.    Ill   Ind. 
625,  17  N.  E.  118  (injury  through  inght  of  a 
horse  at  a  box-car  ;  previous  friglit  ol  other  lo'  sea 
at  it,  excluded ;  "  it  is  not  a  subject  to  Iw  pleade.1 
or  prove.1,  whether  a  Isjx-car  or  any  other  p  ir- 
ticilar  object  is  naturally  calculated  to  frighten 
hordes;  tills  is  to  he  determined  by  the  Court 
and  the  jury,  as  applied  to  all  the  fa.ts  of  the 
p,irticular  case  before  them  ";    the  mere  st.te- 
Ineiit  of  such  a  reason  is  Its   own    refutation), 
1897,Toi)oka  Water  Co.  v.  Whiting.  .'.8  K:ui. 
cm,  iOlV.   877   (fright  of  oth.-r  hor-su  at  an 
.,|H.„  hydrnnt.  n^eivel)  ;  1867,  Hill  .;.  R.  •  o-, 
5.1  Mb.439  (liorse's  fright  at  a  whistle ;  fright 
ot  other  liors.'S  at  the  siuie  whistle,  admilted, 
to  show  "  the  usual  eir.rt  o(  this  whist'e  on 
liorsea  of  ordinavv  eh  iracter     ;  the  defendant 
ini;xhthavc  shown  ilut  "no  ho.-se  had  ever  Iwcn 
nlarraed  by  if);  ISSl,   Cro^k-r  v.    M^<'reKo-. 
7.i  id.  282  (whetlier  e«Mning  -teiin)  was  likely 
to  frighten  honk's ;  the  fright  of  oth.r  bor*s 
well-broken  and  ordinarily  s.ife,  a.  initted  :      it 
KMids  to  show  the   cai«.ity  of   the   inanitnate 
tiling  to  do  the   mischief   comilaineil    of   )  ; 
1S'I4   Bemis  i).  Temple,  162  Mass.  312,  38  N.  t. 
970  '(whether  a  campuign-tlag  overhanging    a 
street  was  calciilat.d  to   frighten    hor»e,  ;    the 
effect  of  the  flag  under  the   same  conditions 
uiHiii  other  ordinary  horses,  admitted  by  the  ma- 
jotitv;    Knowlton,  J.:    "The    in.iiiiry  was  in 
'renard  to  the  effect  of  an  inanimate  object  U|>on 
an  animal  acting  from  instinct  :  the  only  way 
in  which  ki.owledg.-  on  this  sublet  ™uld  1«  ac 
nuired  is  by  observation  of   the   effect   of  the 

>.    .  ■    *•        •■  t    ■   ...1   .   ........    till,    nlilllinl 
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Where  the  ordinary  operation  of  (for  cxamn.  .^  .  mii.~.j         •    •     . 
with  reference  to  the  cnro  to  be  ..^  b-  TI/  ?  '"'  '"  '"  *^'"«' 

travellers,  or  the  IH>««ibiIit/of  ^Z,  ^^^^57^-'' '""^'"^^^^^       '"^*«"'^ 

for  example,  the  adequate  construction  or  op^Son  oTil7.    .1  .' '""'"'• 
bridges,  cars,  turntables,  spark-arresters  swi  J™  ,  tnw'ks.  platforms, 

ties  are  exhibited  by  tl.  ^^cinc7:^Ct7Z^^^^  '»"""• 

or  oll^  railroa,.  in  using  it.    Thus  also  rn^yZ^:^  t^^S^ 

aoion  of  other  pa««.nK.M  *h8   rpmve.1,   ••,"  exHiX.1  ».,!?•*"  ^ '„'''*  H'"'""''''  "f  "tf'TJ; 

evidence  of  what  wns  d.Tni.d  i.ni.lpiit  hv  fho"e  1  J«7    H    V  "*"'"'«  •'"""ternl  i*,,,,) ;  j/„«^ 

n  the  ,»„,e  .i,„„,io„,  havi„„  «'„  int.    ,  To  t  "ke  i  .nV-.&n  '^  "•  '  °-  "  ^"'  '''•'9  <"''"'«  "l»n 

U,.  ea.t  .nd  «»«iJ  the  p„.,,t,.r  ha^:.rd "):  1888  '  ,.,t'  .^      "j    '  ?""'".'?  »'.  •"''^■".  «'!"'le<  a. 

plaintiff  w„  i„j„re.l  bv  ,  colIi'^iT.n-  I'tv^"  '    «  [."Vl  inii?'^"'  ^^  t*'""^"  "^'  2""  (»'hcth;; 

car  «n.l  a  nmtl.crane  ;  1,e  «a,  all„«„l  '.  ,o"how  t.l,ttlom  f  „.„  .f  '''"■}■"'  '"  «"'"«  »"•  ""  "'• 

l.at  othT.  ,n  the  car  hennl  the  noise  of  the  c""  .  rkT  ^T ',''!  »  •'«'"«■'•<'<"»  loforu  the  train 
liMonof  the  crane  with  the  car  the  emrnvil         ,'•.,•■''"'  •^""tom  of  |»is,fncers  to  do  thin 

being  the  rt-ault  of  the  col    l,„";;,n,,„™.  ^'"X  r  s'T,  '"  «",  'J!**,"""-'  '  ''^''■*  ••    1»!'0.  OloUr 

nature  thereof);  ]8llil,  Amdino  r   K    (l?    .i  .         '  'i' ''  ^'^  W"^''-  S8».  «  N.  W.  »3«  (.witch. 
K.  I.  283,  43  Ail.  63    «Sr  a  pIninMr'w"!       ."i"   ".''',"?  "P""  'ow-iafhe,-, ;    a   .u  t "m    of 

i..-Klipt  in  believing  that       r'i"  C  eo  ,e  ^  ^    'iT'  ':'''""'  J"  '''  considered   the  a.  Xing 
a  fuir,ton,  experlellee  of  other,  on  tl  e    L  c  '    ''k'/r  *'','"''•  ""  S'"'^ '••  JI"m«teo  * 

train  at  otWr  tin,e»,  exelnded).  1  ■. ,  „  T. '"<'••.  "  W-  r-  »«  N-  «".  726  (.-u.toni 

*  For  Urn  -enaon,  and  al».    Wnnse  the  evi  en, ,       ,*T  •■!.*•■ '"  ''?"'  "f  "'"""8  ^ar.  when 

.lenco  i,  f,^,,,en,lj.  otTerod  from  the  Wu^g^^'inV^f  H."  k    *  r ''!i"'"'  ',"  'r*"™  "''.  l''»"'^i"",  care" 

J^•T.'„^^l^"^"'"'«"«■^'•^'''^''»•'<=h'vde  ee,     B™und  thVti,Vl.''''r^'r'^''  I'  '"»■"••  ""   «»>« 
^'n. .-  1891,  Warden  p.  R,  Co .  94  Ala  S"?  9aV     ?,"'"*  "*?'  •"'^n  «  fact  is  adm  saihie  onlv  to 

10  8o.  276  (hn.ke,nan  r{din;;„  the  cn^  .'l^'";  ."li„T  ^.eh""  V'  'h'  '^f"'^""*  "'  »  n.Ie  SiJ^ 

in  front  of  the  engine  ;  a  ....ftotn  so  to  rid  ,  heh  T  C  I{   Co  T  P*' '    ^".^.'J''^'-  """^'o"  * 

«an..«„l,|e  nanaliy  ,„  ,|,ro„in«  Il«ht  on  th^    r,  n™ai  Lie'  of"  ^Tt-'  ",  ^'"^  -•'^-  303  (Hie 

pnety  of  con.lnct,  l,„t  not  admissible  where'tho  n™n  nnTer  .^  .„'.'"''•'"«  ''^  ''""'""«   "">•'>«'' 

r 'u"1  T.'"  S  '"■K'iK>"it.  ""  l.n-..) ;  1892,  Kanw*  r    .  ^2  f  v"  "'»••  ""'"mstanee,,,    adnulte,!)  j 

C.  M.  i  U.  n.  Co.  V.  Burton,  97  i.l.  2jn    o"]  24V  k.   p'  ^^I'f?  ,"•  ^'""''-  '"•  Co.,   18  Utah 

12  So.  88  (ear  left  near  the  main  I  ue  ■  .iofi    r  I     ■        ^<"^\^^*    contributory   negliKence   in 

principle  laid  down) :  1892^  A      ew"!-'  k'c  ,"  fUT"?  "7'  •''*  "^!  "^  »  ™'  •  custom*'  or  J" 

Wing  in  motion  ;  a  custom  of  others   ■.„■  udeT     other,  he  ?  „..""«  "'"  ""?'""  '  »  '"'^"'^  °f 

Co.  B.  Johnson,  91  0«.  466    470    18  S    v\tk  fnT'oycx.  exchijed,  as  involving  confusion  of 

(crossing  the  street  in  fro.'.t  oPa  cari  "'ns"'  nSll"   /sB^rr'*'"'  ^•';'"'' '""•  "-'""■ 

custom •'of^K^eatrians,  excluded, as"  no meisZ  71  N  \V  ^IV)^"^'^'"  "■  «■  C"-.  »«  M.  348. 
ofilihgence^'  for  idaintiin  ■  ///  •  18S3  rhin,™  1      r  '  ^'.T  («"»t«m  as  to  other  croplovees' 

K.    .  ftp.  ^   Co.'..  CIa!4;  [oi-  ll'L'?',.^te  t";n,  r„?  ;?"!;  I"±  ■"!"""-'■  -  *•-  i^-ie'ofC 


«•  I.  i  p.  -.  cVrai;    nV,  r  h  (3     "-';  "f  conpllns,  admi 
:..ieofco„pUngc™.e,cinded;'ILl'o\^':„1     '"'i'^l':  fa^-^-,, 
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%/9a«rf,  mint,  htnm,  vtml,  maehim,  boiler,  or  other  tpporatuw,  with  wfer- 


M.  Rr.  »t»  (nilwt;  Hi*  irt  bjr  ipiriii ;  IIm  kiml 

uf  rurluwiluiioibtrnllwiiyi,  MlroittxO  ;  I).  I',  i 
1NB«,  Wrarvr  ».  K.  Co.,  8  l>.  C.  A|<^  4M,  44t 
(injury  It  •  M>l||«  ;  wl.lth  of  faridgni  on  oiii-  nthrr 
rHiTriMil,  rxi'lu<l«tl  J  u»nrr«l  |iriiiri|il*  iiiMli'riilxl )  j 
///. .   IRB3,  CUvtUnit  C.  C.  *  Ht.  U  B.  Co.  r. 
W«lt.r,  U7  III.  «0,  «♦,  SS  N.  K.  6lfl»  (i^l.iry 
■t  •  luw  britlor  ;  urnul  bi<i||ht  of  briilKra  on  other 
rowU,  (>xctiwr«l ;  y*t  i-um-wllnK  ili*l  it  "  niixht 
tend  to  prove  "  iirgllgiini'r)  i  18tt7,  Chii-ngo  Citr 
a  Co.  r.  Taylor.  170  U.  49,  41  N.  IC  SSI  (i-ol- 
lUion  brtweeli  homeitr  »ii<l  c«ble-i'«r  ;  the  rne- 
tmn  M  to  priority  of  puiwiRe  at  thit  timv  anil 
nliu-r,  nx-rivwl,  Uit  not  thi>  i-naloni  in  anollirr 
eitv)  ;  M.  I  IKt,  Ixniiavillr  N.  A.  AC.  K.  Co. 
r.  Veaiao,  lOS  Iml.  481,  48t,  8  N.  K.  H27  (injury 
■t  a  briilge  ;  the  uae  of  tonla  auil  mrtlnKU  aiuiilar 
to  tboM  oniinarily  ao  iiinl,  vxcluilnl  «»  iniiiwla- 
rial) ;   l»m,  lW»ville  N.  A.  *  C.   K.  Cn.  «. 
Wriuht,  116  id.  378,  S8»,  SIM),  16  N.  K  145,  17 
V.  E.  884  (injury  of  «  braki-mnn  at  a  low  briclge 
on  a  railway  ;  that  on  other  railway*  were  main- 
tained many  briilfiM  e<|iiiilly  low,  eu'lmted  ;  lait 
ttmhlt  tliiit  a  i(enpral  eiiatuni  not  to  tm-retl  that 
heiitht  mi|{ht  bare  been  receiri'>l) ;  181)1.  Ijika 
Kric  *  \V.  R.  Co.  r.  Mugs.  131  hi.  1«S,  175,  31 
K.    K.  Sttl   (nonilition  of  a  track  ;    cnttoni  of 
otherx  to  maintain  a  tnu^k  in  the  aaiue  condition, 
excUiilid) ;  /«.  .•  1872,   Hamilton  r.  K.  Co.,  38 
la.  31,  37  (frriaht-car  liiiiileil  with  timlier ;  that 
•  moiie  of  loailinff  *a  "  luunlly  and  commonly 
loailril  and  carrieiT  over  drfendanta' and  all  other 
railroaila  "  wnnM  not  h«  negliifcnt,  waa  denied  by 
tbeConrt);  1 888,  Hoaic  v.  It.  Co.,  75  id.  883, 685, 
87  y.  W.  693  (ulnvnce  of  a  fuotlmird  on  a  freight- 
car  peculiarly  loailoil ;  a  runtomarjr  omlaaion  of 
fnuthoardt,  hehl  not  to  negative  negligence);  1888, 
Metzgar  V.  K.  Co.,  7.6  id.  387,  389,  41  N.  W.  49 
(Are  aet  by  a  locomotive  ;  eviilrnce  that  a  similar 
atyle  of  amokeatack  waa  umhI  on  four  other  rail- 
roads, excluJinl  aa  neither  negativing  negligeni-e, 
nor  tending  "*o  eHtaiilish  any  fact  material") ; 
1894,  Miller  ».   R.  Co.,  89  id.   567,   670,   57 
N.  W.  418  (fireman  falling  into  a  tender-man- 
bole  ;  usual  construction  of  a  manhole,  excluded, 
because  the  good  couatmction  waa  conceded  ; 
Guatoni  of  firemen  to  act  aa  plaintiff  dt<l,  ad- 
mitted to  abow  care) ;  1899,  Keiat  v.  R.  Co., 
110  id.  32,  81  N.  W.  181  (construction  of  stock 
chutes ;  usual  custom  on  other  roads,  excluded) ; 
K't. :  1 898,  Berherich  e.  Bridge  Co.,  —  Ky.  — , 
46  S.  W.  691  (custom  of  other  railroads  to  give 
notice  to  cariM'Dters  working  on  a  bridge,  udmis- 
iible) ;  Mntn. :  1871,  Bailey  v.  N.  H.  k  N.  lo., 
107  id.  497  (ahiience  of  »  flagman  at  a  railroad 
crossing,  exi'lndcd  as  eviilence  because  the  cireum- 
•tances  of  other  crossings  would  not  be  exactly 
■imilar  and  because  collateral  isaues  woulil  l« 
raised  as  to  each  crossing) ;  Mich. :  1874,  Hnyt 
V.  JelTcrs,   30  Mich.   181,  191  (negligent  mill- 
chimnpy  ;   the  use  of  spark-arresters  elsewhere 
for  locornotiveH,  steamboats,  saw-milla,  etc.,  ad- 
missible as  showing  that  there  was  an  eflioctiva 
remedy  avnilable  ;  not  admissible  to  show  negli- 
gence or  care,  except  under  similar  circumstances; 
•od,  lemblt,  not  alfoiding  a  test  of  legal  duty  in 


any  e«enl  i  leading  ewe) ;   JfiN». ;  1S8I,  Kelly 
».  K.  Co.,  18  Minn.  M,  »»,  9  N.  W.  688  ( l«. 

fm'tive  idanking  at  a  cruaaiug  ;  tlia  usual  mod* 
of  plankinic  admittwl,  lie«»iuM  the  care  reouireil 
was  "that  whii'h  men  of  prudence  would  u>u- 
ally  rxeh'iaa  under  like  cirtumstaneea  ") :  1881, 
KJUli  ».  H.  Co.,  31  ill.  133,  134,  19  N.  W.  855 
(iigury  at  a  turuuble  ;  similarity  of  metlwl  of 
securing    other    turntables,   aduiitle<l,    bi'canaa 
"  the  test  is  the  ainount  of  cure  oniinarily  iinhI 
hymen  in  general  In  alinilar  eiKumatascaa" ; 
this  is  clearly  wrong  in  the  aulNluntive  Urn,  hat 
■Kit  the  precriling  case)  ;  1889,  Dovlev.  H.  Co., 
41  id.  79    43  N.  W.  787  (londllion  of  traiks; 
the  uae  ol  old  rallt  Wing  shown,  a  general  dia- 
tom to  do  BO  waa  adinitteil  aa  •videni'*  of  "  cnra 
such  as  ordinary  iinident  men  are  accuatomeil " 
to  uae)  ;    1000,  Mnldenhnur  r.    K.  Co.,  80  i<l. 
700,  83  N.  W.  381  (omilition  of  hendlighU  on 
nthtr  i»rs  of  defendant,  under  diaaimilar  cinrnm- 
stancHs,  excliideil);   UiM. :  1901,  Hoatheni  R. 
Co.  e.  MclXlan,  80  Miss.  7(i0,  32  So.  183  (that 
"other    respooailile    railway    com|«iilea     ummI 
alag  to  bullast  their  rn,iiU,"  admitted   on  the 
issue  of  negligence) ;  Mo. :  1877,    Koona  r.  K. 
Co.,  65  Mo.  69-i,  697  (tuniUMe  injury;  the 
cu«tom   of   other  rtillraads   to  leave  tumtablea 
liK-keij,  excliiiled,   the  I'limluct  of  othera  being 
•'  no  defence  ") ;  S.J.:  1 899,  Kxton  ».  R.  Co  ,  68 
N.  J.  U  7,  41  Atl.  486  (injury  to  a  isMsinger  bv 
BfiiHIiiig  of  two  hackiiien  standing  on  currier  * 
premises ;   former  repented  aimiliir  conduct  uf 
these  ami  other  hackmen,  adiiiittcd  "  to  show 
the  dangers  connected  with  the  use  of  this  way 
to  the  biigi(ngr-rtwm  ")  :  iV.  Y.  t  1811,  Wilds  e. 
R.  Co.,  29  N.  Y.  315,  326  (injury  by  a  railroad 
train  I  that  the  siwil  of  the  train  in  the  city 
waa  not  negligent  ly  fast,  waa  held  to  be  clear,  if 
it  was  " not  greater  than  that  which  hsd  bi|iii 
usually  proctiseil  for  a  considerable  iktIixI,  with 
the  tacit  consent  of  the  community,  and  witlmut 
accident") ;  .V  C. :  1900,  Kaper  r.  K.  Co.,  I'.'t) 
N.  C.  563,368.  E.  115  (mode  of  constniction  nf 
other  croaiinga  of  defendant,  not  admitted  to 
show  a  atiindanl  of  defectiveness) ;  Pit. ;  18i;7, 
Frankfonl  *  B.  T.  Co.  r.  R.  Co.,  54  Pa.  345,  S,'!! 
(use  of  similar  spark-arresters  on  other  lines,  td- 
misxilde  "  not  as  a  rule  of  decision,  but  as  a 
mattiT  of  evidence  assinting  the  jury  to  judu'c 
what  sort  is  onlinaii'y  safe");    R.   I.:  1901, 
Benson  r.  R.  Co.,  23  R.  1.  147,  49  Atl.  689  (th.t 
cai-K  were  of  a  sort  in  common  use  on  other  niil- 
HMils,  allowed) ;  A'.  C.  :  18S7,  Bridger  v.  R.  Co , 
27  9.  C.  456,  3  S.  E.  860  (injury  at  a  turiitiM.' ; 
the  practice  of  other  railroaiia  aa  to  locking  sii  I 
guarding,  admitted  as  evidence,  but  notasc.ii- 
stitiitiug  a  standard  of  care) ;  Tfz.  i  1884,  (iiilf 
C.  *  S.  K.  R.  Co.  V.  Evansich,  61  Tex.  3,  6  (tlm 
custom  of  other  railroails  not  to  lock  tumtablis. 
held  nostandnnl  of  the  defendant's  care  ;  alto, 
$ttiibU,  not  adiiiisKible  because  the  conditions  of 
other  turntables  may  lie  entirely  dissimilar) ; 
1890,  (iiilf  C.i  8.  F.  1!.  Co.  V.  Coinjiton,  75  il. 
667,  671,   13  S.  W.  6ti7  (custom  of  other  mil- 
roads  as  to  numlicr  of  hands  for  a  train,  adini-- 
sible,  but  not  to  cunatitute  a  standard  of  care) ; 
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cwtom  of  olbrr  «K'':'I;^:;^l''»^' '    '" "" 
m>  to  tb*  inn  nn«!.  n  .  ^'"'  ""''"liiw  to 

oco,.H,tir«j  ,h.  d,;..„.,:;..^'*;.  "»'«'"  !-«  i.y 


i'  C.  r.  A.  233.  "/red   M^i ,  .      '°"'-  "•  *'°- 

"iiowh);  r-..  .•  iiwo  fi,.,rh-  n  rj'*^  *■" "»« 

i"?».no„K™i!^ufif '  2;'''' R™;;-;  of  ici. 
"''."mV  H'nl^  "  «i"f  o^hl't  :''• '"' '"" 

(fM.  ►?  by  it"  h'-  »'^C«rtn.y.  31  AU.  501 

j..»tific.ti,,„) ;    ?»3.T„« V  VirJll  '"';    ""'  » 
Ark.  las,  laS.  23  8   W  ?7Q  /    i  ^/"'  ^»-  " 

A-r  owne  1893  B^™.^  V"''""-'  "'  "<"> 
3«3,   373,  83  r,c"»lfl 'Mr.  *"'"'•'  »»  ^al. 

.-".la  or 'co„.tSo" '.its*  „•«?[=  "'''«' 
cluMve  te«t,  but  m  ivXn  .  „r  !  "  """■ 
Amngton  ..'  FIe„,";j  !L%7_^  Ts'pS 
(»Ki»t.ne„t  i  cutom  of  other  .^i»  ,^J;  «*' 

«'!il.tt.  U8  IlV'  222.  So"n  h^ir^/T',-^"-  '• 
•ith  an  elevator    ow^t^^,  2   P  (negliKence 

«oiisinK„«.ii  "  °  r?  P°l  '•"■  tl'e  purpose  of 
C.  &  M  Co  Ih  ""'='•"»""""••  <■■  M.mlota 
Mavhew.    il"-      •?  ""nra  adm  tted) ;  1884 


■  l'id«l  In  the  lr«|  r.:„rt*.   h  ^  '"'I""l'«'ly  ex. 

...me,!  ,h,  ri,kVd;,  t  f.e^T89f''ri'S"- 
b-iiml  near  .haftiu«  •  il....  Ji'  *",•«»  (r""''iiiK. 

I'l'y  of  part  of  dprri,.W  1.     1      \    •  **•     """•l 
8«3(n.Kli«e„,  rinXolV^Hulo^'e '^h**-  ^l"" 

^s:,!!  :r.r""&";t>hf'?- 
^;.ue;::^l;:.•i}[;^E4"•-"« 
amma.)  ;  ,897.  Ri.l,™':  t" ^ "/,  "^  *"«  "ot 

LumherCo„88  Wis  2a«  uii  V«  w  '..r"f''*'  "• 
^,.*n.n.rbu™e;"r;b^^\',fj«,^»';',": 

«T  In^^';,  *)""""  "•  S'"'"*.  «3  Conn    39   « 
.ief'ex     tf"':f""''"f-''iorrarn;4: 

c.,;.„;T,l;TVat?:j--'-^ 

•»''^;h."nL''{.v'tb;rf''f''-^'"'''^»''"- 

way  in   the    same    manner,   excluded  I  •    Ism 
^^^N.  E.  m  (that  «„.ilar  d.pro«ion,  i^'the" 
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I>r(ip«'r  mode  of  use;  or  nf  innnfii  or  cliattrfs!' v>'U\\  refiTcncu  tn  the  proper 
inctlifxl  of  lontling,  wan'liousiiii,',  usiii};,  ineiutin};,  or  otlierwisc  Imiuniii^;  iiml, 
in  jiarticiilnr,  of  a  himinrsn,  or  a  stnrk  of  yoiid*,  with  rcfcn-iice  to  thf  prudeiuv 
of  currying  it."  Whether  in  iiicilinil  mattrrx  ft  rertnin  Iviiid  of  remedy,  skill, 
or  treatment  i«  necessary  or  snllicient,  may  often  he  evidenced  in  this  mnnner* 
Even  in  matters  more  nearly  involving  moral  standards,  some  li«;ht  ni»y 
projH-rly  tlius  he  ohtained  from  the  eondiiet  of  other  jx-rsons,  —  as  wlien  the 
projtriety  of  a  nchodmnattr's  or  Mliiji-id/itniii'ii  discipline  or  treatment  is  evi- 
denced hy  the  practice  of  others;"'  or  when  tlio  cruelty  of  trentmeiit  to 
animals  is  evidenced  hy  other  persons'  like  methods;"  or  wlien  tlie  propriety 


nnlk  niTi'  cuiiimnii  in  ntlicr  cities,  I'xilinlril  iih 
irnli'vaiit  nml  I'liiifusiiiK)  ;  I'.'OI,  |,ii|i<iiti'  r. 
f.H.k,  'J-2  H.  I.  fifil,  4H  All.  7!'S  (.•iist..iii  of 
8lioi'iii^  lip  ilitt'licH  (it  like  I'liitrtticr  iiiuler  NJiiii- 
liir  i'ii'<'iiiiiNt:iii('i'»,  nilniittc'il)  ;  ISIifi,  .li'iikiim  r. 
IrriKatiiiii  Cd.,  13  lllali  liiO,  41  Par.  H-.'lt  (lo 
rIidw  ii(>^]i};t'iii-e  ill  i'li-:iiiiii<{  out  ilitt'lit's,  tl>t* 
piTietii'e  (if  other  irrigators  in  tlie  jtaiiie  region 
was  excliiileil). 

'  ISl.S,  Ilit.liett  r.  Olbson,  IH  Ala.  .'.87.  .WS 
(like  the  next  ease)  ;  IS.'il,  (iiliMill  r.  Ilatelielt,  ' 
24  i<l.  'JOI  (wliet)iera  warelioiise  wa.s  iie^lij^ently 
tlestroyeil  liy  lire ;  tlie  preeantioiiH  taken  .-iinl 
eir>irts  made  for  another  warehouse,  ssiveil  from 
liiiriiiii),',  ailinissihie,  miiihli-,  if  the  eon<litions 
were  the  s;iine)  ;  I'.ion,  Ainohl  r.  Fruit  Co.,  I'JS 
("al.  tW.  Ill  I'ae.  'JS3  (nihli'r  a  eoiitniet  to  han- 
dh'  fruit  "in  the  inont  apnniveit  manner,"  tli 
niethoils  of  tlie  mijority  of  friiit-hanillei'M  wen 
alhineil  to  Is'  iiroveil  ;  tlie  issue  not  U'in!; 
whether  tlie.se  were  the  liest  inetlnuls)  ;  ISS.I, 
Mel'heriin  v.  ,Ieiiiiin;is,  tlrt  la.  HS.".,  21  N.  W. 
242  (th:it  no  otlier  fHTson  in  that  linsine^s  had 
8iniilar  arraii;;rni"iits,  exelnded) ;  18'*4,  Mayhew 
r.  Miiiin:' Co.,  7«  Me.  11'.' (•' Defendant's  I'oun- 
fud  iir;{iit«  that  .  .  .  '  if  one  eonfornis  to  eustoni 
ho  is  so  far  e.\ereisin;J  aveMp'  ordinary  eare.' 
The  iirKuinent  jiroee...!'  u|Hni  an  erroneims  iile.i 
of  what  eonstitiitesiudinaryean'.  'Custom  '  and 
'nvera;;e'  have  no  |iro|«r  [dace  in  il.s  dehiii- 
tion");  18il7,  Casse.  U.  Co.,  11  All.  44.S  (se,. 
i|notalion  mi/ini)  ;  IS'S,  Kasthani  r.  Iliedell, 
12.1  Mass.  .IStl,  nrmh)i-  (whiit  other  ihtsoim  in 
thi^  same  ItiisinesN  do,  admitted  to  evi'letn-e 
care)  :  IS<)7,  llendiiek  v.  It.  Co.,  170  i.l.  44,  4S 
N.  K.  h:1.">  (jjenenil  eoiime  of  luisiness  of  defend- 
nnt  in  sliipiiin;;  cattle,  ndmissilde  on  the  ipies. 
tioii  of  ne^iiyenee) ;  IH'.ll,  Ishaiii  r.  Tost.  141 
N.  Y.  100,  no,  It.'-i  N.  v..  insi  (letion  for  \\<f\\. 
Ri'iice  in  lending;  the  plaintilFs  nioiiey  cm  ixior 
Kecnrlty  ;  custom  of  other  hankers  and  of  the 
defendant  to  lend  money  im  similar  security, 
Riliiiitled) ;  IWJ,  Benedict  r.  I'nicui  AKriciiltur'al 
Hocy,  71  Vt.  Hi,  .'.2  Atl.  ill)  (enstoni  of  wlieel- 
men  as  to  the  manlier  if  riding'  in  a  race,  ad- 
mitted on  an  issue  of  eoiitriliiitorv  ne^jlifjence)  ; 
IHOI.  Chase  I.  Blo.|;,'..|t  MilliiiijCo..  Ill  Wis. 
fl."!.'!,  x'  N.  W.  S'.'il  (uej-lliteiice  in  shelling  |iop- 
Corii  deliveii'd  to  defendant  ;  to  show  the  litnesn 
of  the  corn,  the  fai't  was  adiuittvd  that  com  of 
identical  quality  hiid  Won  8iiccos.sfiilly  nhelled 
by  other  |H'rson8  with  siniil.ir  machines). 

•  1972,  JouM  V.  lus.  Co.,  36  N.  J.  L.  29,  43 
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(to  throw  lifjht  on  the  amount  of  stock  in  a 
Klore  in  M.  whi'ii  lnirneil.  evidence  of  a  resident  of 
N.  as  to  the  prudent  proportion  nf  .stock  to  sales 
in  the  same  hiisiiiess  v\as  icJtH'tisI ;  the  principle 

of  Ins.  Co.  r.  Weide,  (H/V'f,  ls*in4  eon led.  hut 

hen',  the  towns  ts-inj;  of  very  tiirt'erent  size,  etc., 
the  ditrcrence  of  conditions  was  ^o  ^reat  that 
*'su(di  testimony  .hs's  not  alfotd  any  reasonaldo 
intcreiiie*'  on  the  Hiibjecl). 

histiiiKiiish  the  principle  of  §  ■T7!',  ""''■, 
when!  the  tpiestion  is  imly  of  the  fact,  not  of  its 
pindeiice  ;  the  follouilig  case  illllHtrates  the  dif- 
fiience:  1.S70.  Ins.  C  ..  r.  Weide,  11  Wall.  4:!S 
(usual  pro|Hirtion  of  stock  to  miles,  kept  ly 
|n'rsoiis  in  I  lie  samo  biisiiicM  iiihI  same  city, 
reecivi'd  ;  here  the  evhlcllce  «ra«  really  Msed  to 
show  a  custom  or  hahit,  ninl  was  pro|HTly  iid- 
niissihle  fnmi  that  |M>int  uf  view  ;  in  .Ioih'k  r. 
Ins.  Co.,  N.  .1.,  Htiunt,  the  nsteliHJhle  |iiir|M>^e  <<f 
the  evideni'e  was  to  shov  the  *  *  priiueut  "  pro- 
Imrtion  of  Rtoek). 

*  Is.'!?,  Wilkinson  r.  Moseley,  30  AIn.  .'i71 
(whit  prudent  plantent  do  in  rnriii);  for  sick 
slaves,  admitted) ;  1902.  Uaker  v.  Hanem-k,  •.'!) 
Iiiil.  App.  4,';rt.  li  1  N.  K.  S'-'S  (malpnictice ;  in- 
stanres  of  defiiidant's  Kiioi'essfiil  trratnii'iit  of 
other  |>ersona  for  the  .same  ailment,  exdiidi  tl  on 
the  facts;  the  rnliiiR  ap|iears  unsound):  1S81. 
DcMay  r.  Koheits,  4ti  Mich.  ItlO,  1«3,  !t  X.  W. 
]4lt  (action  ai^aiiist  a  physiciun  for  wrongfully 
hrinjiin;;  a  lay  assistant  :  custom  of  physicians 
OS  to  call i UK  such  assistance,  admitted)  :  li'nl, 
Challis  V.  Lake,  71  N.  H.  90,  ,11  Atl.  -JtlO  (mal- 
practice ;  the  tn-alment  of  similar  cases  hy  other 
Idiysieians,  ns  otfi-red  to  lie  proved  hy  nurses, 
leid  propeilv  exclniled  on  the  facts).  Coinpaie 
the  cases  cited  ili'l-:  J  4.'i7. 

"  l,s.',8,  nalli-.(ioods.m,  32  AIn  n87(whctli.T 
a  whi|>piii;;  was  such  ns  masters  pncnillv  ;;ivi'. 
allowed) :  ISi'l,  lloldron  i-.  Widdows.  1  C.  .<:  1'. 
fi.l  (action  for  slander  ehai<,'inK  that  the  hoys  in 
the  plaintilf's  si  limd  wen-  ill-fed.  e'l'.  ;  the  [pialily 
of  the  pnivisions  in  another  .schocd,  exi'liidcd. 
nppareiitiv  Itecniise  this  was  not  the  pro|wr  test ) ; 
18.19,  Ijiiider  r.  Cocsleiionjth.  32  Vt.  Ill,  II'.', 
12.1  (IsatiiiK  given  hy  n  schoolmastiT  ;  to  slmw 
whether  a  niwliide  was  an  instrument  unifn^oti- 
nldy  si'vere,  the  fact  was  ndmiltcd  that  it  «w 
iisi'd  in  other  si'hisds  in  the  vicinity). 

»>  1877,  Muriihy  r.  Manning,  I..  It.  2  Kv.  M. 
307.  (wlii'thcr  tlic  cutting  of  ronilw  nf  lighting- 
cocks  was  It  cruel  ill-trcittnieiit  iimlerthe  stntiilc  ; 
the  ciutom  as  to  such  cutting,  ncccivcd  withuiit 


companso,.  with  oth-r  persons'  J'^.f  «x.ge,uy.  i.  evi.lencvd  b,-  a 

rail  .«d  or  a  f„,„.r^.  j,  ,,„„„.,  j,,      '^^':  <    >  )^'"^ther  (for  ex;.n,j,l..)  « 
apP  mace.  „.,  ,,..,.,  ,,  t,.,„„  „^  -  he  i,.,      ,,y,j/,  „^  ;^,    ^ 

wl.ether  a  physida,.  is  ho„,u,  ,..  ^;J^^  ^^Z  '"  ""^'  '":""''  "^•^■"l-tio,,  .,r 
locality  or  ,„  the  o„tiro  profc-ssio,      T  ,       "''"'  /•"""""■'ly  r-s^essed  i..  ,,;, 

^f,  «ta„ch.rd  Of  d„,v  for  the  :!rS  lid    ^iCi  ^  ''''  "'"^  ^'''"'^' "  '^- 
on  tins  subject,  but  th..y  have  been  ,  2  ,.,,r' ""^  T'' ^^  precedents 
Illustrate  the  di.stinetion  betue-n  t  .  r         ,      ,    ""'>'  ""  '"'  ««  ^'"7  tend  to 
ev..  .■nee.     Fact,  rejected  u  d  r     ^f  te^  ."^  ^^'"'''■';  '"^^'  «-'  ''«  -''  " 
unJer  the  latter.     (2)  The  OniT  "^  ""vortheless  be  ad.ni.siblp 

witness  upon  eare.  \llLf'Z:j£.  "'"^  !"''''  ''"^"^  testin.o  7^': 
or  tl.  place  or  n-aclJine  in  iss  ~  '^1  r^;"";  ^''"  "'  "^  <"-'-' 
aflect  the  present  use  of  s,K,.citie  /n  ta.f.t-  t  ''*=  ^""  ^''"^  '"'-^  •'"•'.s  not 
dence.  Much  u.ay  depe  d,  a  21?."  ""'^''V  '='-"-tan.iaI  evi- 
w.tnes.s-  knowledge  is  asked  L  's  ,  'ti  "' /'"  '"■"'  '"  "•-''  »''« 
known  custom  of  other  iH.'rsonsrf.,rn  '"•"''••>•«  for  p<.rsonaI  injury  the 
nmy  in  substantive  law    nn  ^^    •""''"' '"  '"■^'"'-  "»  »  '"i'-il    ^a    t 

Pla  ntiff  fron.  the  rule  of  c  „  j/     i;;^^   «•"""'•.  -  as  to  exonerate  the 

-  .Lstinct  from  the  present   XT^S^^'"''  "' ''««"'"?""»  "^  risk.    Thi 


olyiftioii,    |,„t    treatwl    as    „m    i      i    • 

;ii«i  }  r.  JlfAnlle,  1.1  Ci)x  Cr   11/ r.,,'/   '    .^• 

*»■  '.  C.  A.,  Itf  i,|    101    in,  /     '    ^'i  '"«•"'"    !•. 

■■."""  .1..  .,.Lti ';;  ;r.  I, ."  u^^\:r''''-'?i- 

'o^ViUai  the    r  ;rnt":  '"  '•'"""•^  "^'""'« 
'xt.Misiv4y    was  .-n ,?!       ","«'".  "I'll  prait  wii 

(l""MTiiti.>ii  for  oniHllv  iL         •  "•'"'■  »'3, 'Jai 
•altl.  «...„  „„t  diil    „  L"  '"''''"''"8  """•■ :  tlmt 

u|»Tiil  nil  was  n„f  n.^.  *     '  ,      '"•''"«  that  tho 
"  With   th«   f  ?r  "*"■■>■  '^"'"  r"'t''>'ifiK.  eto  I 

^■i'»-K.M  with  «.^il„;.7i  "'•'•' '  "  .•''■f-"-''"'t. 

••■itionH  hy  eminent   „l;'i;''  """"""  l'"''"- 

Chief  .r«i[i«?  K  ",  ,"i  ''■  I!''"'*'  "r.  •■'"''"  "f 

••  the  trial.  ,„  sh  w   K Ut  t,,'.'"'"''  '"« ••'""'«« 
w'rt  were  euiniwtible  w?.!,  „  ■"  "'  »  »""''"■• 

'l»ilt«l  0..  thL  «uc™;.  ,.^  •l-len,  a,.f,  ac 

•  o^J  («.lit.un   by  bniigiug  Court. 
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■^■-rt  to  «rI.itmtl„rSi"tcd To"';-  ""':!'?'« 
«  vast  im,„|H.r„r  tho  p-s!  ,'ti  1  ''""'  """ 
eomiiHuiity  have.lol^h'.  /""■"""  "f  "'« 

luKh  ^tali,.„  a„,|  un,,ue"tio.  "I^  "f  "Tsous  of 
»»  "..eta, lone  hy  i.,i  ,  iin,.?.?  •'^"'y-  ""^'''^ 
jeeta";  n.j«.t«  ^'    gls  ""'.I"'"""'"'-  ""l- 

IK^ntona  ,i„,.,.  in   hi,.|,^iK       "-."'*'''''•*.    '-X 

•"owed    to  ,«li,ie      ^.ri.^^^?-":"'  ."»•  l»titu.l„ 
eouiit  of  the  former  ,?™„,!       .'  '*^'»"l  •>•>  »<•- 

Willlin.H)     'c"  '  °f  """    •   P-    aSO   (trial   „f 

n^^«..toa,r^^!:dii^:;tr':;^ 

(eireulatiuK  ol«cen«  i.ipin~;     .'•  *■*  i  "'"■  «"» 
picture  iucoZZJ-'Zll^ii^ir  "'  ""'"" 
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§  462.  Bnalneaa  PatioiiM«>  u  •▼idenolng  th*  Qnallty  of  a  PUca  or 
▲mole.  Where  persons  are  found  avoiding  a  particular  region  or  repu- 
diating a  particular  article,  their  conduct  serves  to  evidence  for  us  some 
defective  or  annoying  or  dangerous  or  other  quality  in  it.  The  patronage 
given  to  an  article  (as  observed  in  the  numWr  of  customers  or  amount 
of  sales)  may  thus  be  resorted  to  fur  evidencing  its  quality;^  or  the 
patronage  given  to  a  place  or  house  may  indicate  its  discomforts.^  The 
offer  is  usually  of  the  difference  of  patronage  before  and  after  the  alleged 
disturbing  cause,  i.e.  a  resort  to  the  logical  method  of  differences  (ante, 
§  442).  But  upon  the  same  principle,  a  decrease  in  rental  valne,  as  involv- 
ing a  decrease  in  the  patronage  of  lessees,  will  also  serve  to  indicate  the 
existence  of  a  defective  quality  from  some  disturbing  cause.*  The  differ- 
ence between  these  and  the  ensuing  cases  is  merely  that  here  the  patronage, 
as  expressed  in  sales  or  customers  numbered,  indicates  some  particular  defect, 
discomfort,  or  other  quality  likely  to  affect  patronage ;  in  the  other  cases, 
the  money-terms  (price  or  value)  indicite  the  net  total  effect  or  sum  of  all 
the  qualities  of  the  article,  for  purposes  of  transfer  on  the  market  The  pro- 
priety or  impropriety  of  the  evidence  is  the  same  in  both  cases ;  if  it  is  re- 
ceived or  rejected  in  the  one,  it  should  be  received  or  rejected  in  the  other.* 

§  463.  Sane :  Valne  or  Salea  of  SimUar  huxO,  Chattela,  or  Servioee.  When 
the  conduct  of  others  indicating  the  nature  of  a  salable  article  consists  in 
offering  this  or  that  sum  of  money,  it  creates  the  phenomena  of  value,  so- 
called.  For  evidential  purposes,  Sale- Value  is  nothing  more  than  the  nature 
or  quality  of  the  article  as  measured  by  the  money  which  others  are  will- 
ing to  lay  out  in  purchasing  it.  Their  offers  of  money  not  merely  indicate 
the  value ;  they  are  the  value ;  t.  e.  value  being  merely  a  standard  or  meas- 
ure in  figures,  those  sums  are  tiiat  standard.  But  the  evidential  ques- 
tion is  not  concerned  with  the  many  subsidiary  principles  of  the  law  of 
Damages,  or  standard  of  value,  that  come  into  play.    Whether  an  unaccepted 


*  The  rnlingt  an  not  all  aa  liberal  a«  they 
might  be:  1810,  Holoonilie  r.  Hewaoii,  2  Camp. 
SUl  (ag8iiin|i8it  by  a  brewer  against  a  publiuan 
for  b«er  contracted  to  be  bought ;  defence,  that 
thi'  beer  was  not  of  a  fair  niercbautable  quality  ; 
"  the  ilcfendant  afterwanla  proved  that  the  beer 
aupplieil  to  him  by  the  plaintiff  wan  very  bad, 
and  that  he  had  lost  almost  the  whole  of  his 

cuntoiuera  before  he  began  to  deal  with  another     mitted) ;  18»1,  Doyle  v.  R.  Co.,  128  id.  488,  497 
brewer,  »inue  which  he  haa  carried  on  a  thriving     28  N.  K.  495  (same) 


the  lanie  time  forwarded  to  other  pHrchasers 
cigars  the  same  iu  kind  aa  those  furnished  the 
defendant,  and  that  those  purchaaers  ninde  i>u 
complaint  that  the  cigara  received  by  them  wire 
damp,  uuseiuioufd,  or  unfit  for  use,"  excludetl). 
»  1887,  Drucker  v.  R.  Co.,  IM  N.  Y.  157, 
164,  12  N.  E.  568  (falling  otf  of  customers  on 
account  of  smuke,  noise,  etc.,  of  a  railway,  ml- 


tnide  "  ;  the  plaintiff  was  not  allowed  to  show 
that  other  purchasers  of  his  beer  were  satisfied, 
(iuce  "the  iilaintiff  might  deal  well  with  one 
and  not  witn  the  others,"  «.  «.  the  artii-le  sold 
mii;lit  not  Iw  the  same) ;  1884,  Cunningham  r. 
Stein,  109  111.  377  (the  difference  in  sales  of 
beer  before  and  after  the  opening  of  the  defend- 
ant's factory,  allege<l  to  have  polluted  the  beer, 
admitted  ;  "it  was  not  conclunive  ;  it  was  open 
to  proof  that  other  causea,  anil  what  causes, 
affected  the  sale  of  the  beer") ;  18t)3,  Barton  v. 
Kane,  17  Wis,  37,  43  (contract  fur  cigara;  issue 
•a  to  their  ijuality ;   "  that  the  plaiutitf  about 


»  1891,  Kane  v.  R.  Co.,  125  N.  Y.  164,  1S7, 
36  N.  G.  278,  lemble  (to  show  that  the  rial 
cause  uf  a  decrease  of  rental  value  was  not  tliu 
defendant's  act,  such  a  decrease  in  neigh Inriiii; 
proiieity  not  affecte<l  by  the  defendant's  act  vm 
held  admissible)  ;  1894,  Cook  v.  K  Co.,  144  i.l. 
115,  118,  39  N.  E.  2(reiiUl  values  of  "siniilar 
pro|iertiea  on  the  same  street,"  used  to  show  the 
defendant's  act  to  Iw  the  cause  of  deCKaae  ;  like 
the  Kane  case,  tuprn). 

*  Yet  in  New  York  a  diatinctinn  seems  to  \xi 
taken,  aa  noted  in  the  next  section. 
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Jde.  of  value  permits  the  esSefo  1     i-  '  i  "T  ""'  "'"•^''  "^  '-' 
but  a  process  of  average  calculation     sJT      h""' ""  «^'d««tial  process, 
value  of  the  article  at  anotherlime  or  a  o  hoV    r  '^"''''""  ^''^''^^^  ^^e 
depends  on  whether.  i„  defining  the  rani  of  daL  ^  ""%'"'''  ^  '"''"'^'^  ^ 
m  hand  to  allow  inarketabilitVat  aXr  S      'f.  ^""- ^»' ^''«  Purposes 
there  the  process  is  still  one  of  defining \h  ^         "^'""^  *°  ^  considered; 
true  that  there  may  occur  he^  «„„      ®  r    "^"^^  ^^  "«^  value-idea     It  is 
considered  («„,,  §/43T4  8  f"  iXS "ut"- "'  ""^  P""^'''^-  "^-^y 
<m«  or^ac.  from  its  existence  at  ann^*        "'""'"  "^  "^  """^  «'  »«« 
tions  of  the  principles  of  e"  L  e^re  Tn  Th"  "V^^""'    «>>*  *»>«- applica- 
substantive  principles  of  the  staurrd  o"  ^due  th'^  'T  ""^T^  "^  ""^^  '^- 
to  consider  them  here.'  "®  ^'"*'  '^  *°"W  be  impracticable 

to  show  the  value  of  the  .^U  tn  Zl  mT  "  "'^"^"''^  ^"  -«^- 
tho  law  of  Damages,  conceded  to  be  Hnehmen^i  X^T  "'  *  ^"^«  "■  ^7 
perhaps  in  forced  sales),  this  qurstion  L  ,"  ^^^  ^'' °'  value  (except 

whether  a  ,a^.  «/ ./A*.  ^  4T2niiibTe";"'  T"**^'  "'  *''^  ^--. 
the  property  in  question.     In  answerin  "  tt;  "^^""^  **^  "'«  ^«l»e  of 

two  leading  principles  already  eZTnded'^''^^.^'""'  ^.'  "  ^«"nd  that  the 
he  principle  of  Kelevancy  a„d  Z  t„    T  ^^^  ^  '"'  "PPlication. - 
§§  442-444).     According  toVe  Former  C?  '  "^  ^"'"'"'^  ^""''^  (««''■ 
property  is  irrelevant  unless  theT„^\  "f  °'  sale-price  of  the  other 

^u>n.  ;  according  to  the  leio  d    t  mTaS  TtT.'f'.  ""''^"^  '«  -'^- 
it  involves  in  the  case  in  hand  •  d.?Z^  .•       ^•''='"'1«^.  though  relevant,  if 

::ir::  "• "-  --- --*-tr^^^^^ 

/'Tior  or  ,,«/«,,J;^,,-^V7';«™-,7  value  at  . 


tiou  .t«,k  lhre«  veaw  i^?i  ''"'"•P'-r  "^  ""T""- 
">•«   had   I«e^^.W  .{""""'Vy' »•'"■>'  •>"■'!- 

SIN   \V  \  f  •  ,"''*'""t°"  •••  Ins.  Co.,']0«  X  96 
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a  ™«r  three  jears  later,  adro>»«Il  ■  ift-ii  n 
"■  Fiedler,  12  N    Y    in    j      ,o^V    .V^' """» 

court  of  an  iuso  vttt  al^u  ^rL*'"'  ''"'"  "'' 

Omaha  and  fhicijo  Sei  ''Jr  ?'  *"',"* 
value  at  Sionx  City) -1871  rm  .  l'°*  "'• 
2a  Mich  117  197/J'iV'  ,'''*" 'KeiinMy, 
far  M  it  fH.,  I.  ,     ^  "''.'*  elsewhere,  a.l.iiissil.lero 
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1861,  Thompson,  J.,  iu  East  Pennsyltama  It.  Co.  v.  //iejKer,  40  Pa.  US:  "If  Bllowed, 
each  special  iiiHtance  adduced  on  the  one  side  inuitt  be  permitted  to  lie  nsaailed  and  its 
merits  iiivi-stigati'd  on  the  other;  and  tliu*  there  would  be  as  many  branching  issues 
as  instances,  wliich  if  numerous  would  prolong  the  contest  interminably.  But  even 
this  is  not  the  must  aerious  objection.  Such  testimony  dues  not  diacluie  tlie  public 
and  general  estimate,  which  in  such  cusvs  we  have  seun  i^i  u  test  of  vulue.  It  would  be  ua 
liable  to  be  the  result  of  fancy,  caprice,  ur  fully,  as  uf  sound  judgment  in  regard  to  the 
iutriuno  wortli  of  the  subject-matter  of  it,  and  consequently  would  prove  nrthing  on  the 
point  to  be  investigated.  The  fact  as  to  what  one  man  may  have  soM  or  received  for  his 
property  is  certainly  a  collateral  fact  to  an  issue  involving  what  anuther  shuuM  receive, 
and.  if  in  no  way  connected  with  it,  proves  uuthing.  It  is  therefore  irrelevant,  improper, 
and  dangerous." 

1891,  Parker,  J  ,  in  Xfaller  of  Thampnon,  127  N.  Y.  468,  28  N.  K  389:  "[If  such  siUes 
are  some  evidence  of  value],  then  prima  fafit  a  case  may  be  made  out  —  so  far  us  the 
question  of  damages  is  concerned  —  by  proof  uf  a  single  sale  — ,  and  thus  the  agreement 
of  the  parties,  which  may  have  been  the  result  ai  necessity  or  caprice,  would  be  evidence 
of  the  market  value  of  land  similarly  situated,  and  become  a  standard  by  which  tu 
measure  the  value  of  land  in  controversy.  This  would  lead  tu  an  attempt  by  the  opiiosing 
party  to  show,  first,  the  dissimilarity  of  the  two  parcels  of  land ;  and,  second,  the  circum- 
stances surrounding  the  parties  wliich  induced  the  conveyance,  —  such  as  a  sale  by  one  in 
danger  of  insolvency,  in  order  to  realize  money  to  support  his  bii.'<ine8s,  nr  a  sale  in  any 
other  emergency  which  forbids  a  grantor  to  wait  a  ivasonable  time  fur  the  public  to  lie 
infurm.'d  of  the  fact  that  h<s  proi^erty  is  in  the  market,  or,  on  the  other  hand,  that  the 
price  paid  was  excessive  and  occasioned  by  the  fact  that  the  grantee  was  not  a  resident  uf 
the  locality  nor  acquainted  with  real  values,  and  was  thus  readily  induced  to  pay  a  sum 
fp  ■  exceeding  the  market  value.  Thus,  each  transaction  in  real  estate  claimed  to  be 
similarly  situated  might  present  two  side  issues,  which  could  lie  made  the  subject  of  ns 
vigorous  contentiun  as  the  main  issu»,  and,  if  the  transactions  were  numerous,  it  woidd 
result  in  unduly  prolonging  the  trial  and  unnecess.irily  confusing  the  issues;  with  the 
added  disadvantage  of  rendering  preparation  for  trial  difficult.'' 

It  ia  enough  to  note  (1)  in  answer  to  the  argument  from  Relevancy,  that 
since  value  is  a  money-estimate  of  a  marketable  article  possessing  certain 
definable  qualities,  the  value  of  other  marketablu  articles  possessing  substan- 
tially similar  qualities  is  strongly  evidential  and  is  su  treated  in  commennal 
life ;  all  the  argument  and  protestation  conceivable  cannot  alter  the  fact  \.\vA 
the  commercial  world  perceives  and  acts  on  this  relevancy ;  (2)  in  answer  to 
the  argument  from  Auxiliary  Policy,  it  may  be  noted  that  this  objection  may 
or  may  not  exist  in  a  given  instance,  and  that  the  rational  and  practical  way 
of  meeting  it  is  to  allow  the  trial  Court  in  its  discretion  to  exclude  such  evi- 
dence wlien  it  does  involve  a  confusion  of  issues,  but  otherwise  to  receive  it, 
—  a  solution  already  considered  in  its  general  application  to  the  present  sub- 
ject ((inte,  §  444). 

Exi'i'pt  in  a  few  jurisdictions,  this  class  of  evidence  is  received.'    In  Ma.ssa- 

*  A  1'99,  Liidd  p.  \j\\A,  121  Ala.  583, 
25  .So.  4^7  (hiiU's  of  other  lands  in  the  same 
lovalily  hI>'mii  the  game  time,  admissible,  "at 
least  on  c'rci»!<-examiMntiiin  ") :  Ark.:  1887,  Lit- 
tle K<i<^k  J.  R.  C.I.  11.  Woodruff,  49  Ark.  381,  391, 
6  d.  W.  792,  Miwhle  (sides  of  other  lanils,  ailiiiis- 
siblo,  in  trial  Court's  discretion)!  Cah:  1818, 
Central  P.  li.  Co.  r.  Pearson,  35  I  al.  247,  2iiJ 
(sales  of  "  adjoining  lands,"  excluded,  on   tli<' 


principle  of  confusion  of  issues ;  but  cross-exii  mi- 
nation  to  test  a  value-witness  niav  empluv  sim  li 
material);  1899,  Crusoe  f.  Clark,'  127  id.  341, 
69  Ptu*.  700  (value  of  sitnilnr  services  in  lii'* 
neighliorhooil,  ailiiiitte<l) ;  C'u/x. :  19n.'<,  b»l<ill  r. 
Sterling,  —Colo.  — ,  71  Pae.  1113  (Mi-a- 
clinsetts  doctrine  appKivr.!)  ;  On.:  ISHS.  W.-t. 
iin  &  .\.  I!.  I'o.  P.  Ciillioun,  lOtC.i.  :IM.  :  I 
S.  K,  ^'Jj  (vul'.'.e  of  a  marc;  sales  ul'  ulbcr  liur.-ui 
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cliusetts  and  in  New  ».».»  i  •      .  '    "^ 

Chun's  di...o„  to  atrrbo'r:^^^^^^^^^^^^^ 

Jat.V.?L-  "^-"e.  o„  .H.  r......  .  .    !;"""''"'  «-'-t,  of  conditions 


1871,  Cook  J.  rom'i^  if  '"inedwte  vi,I„i,'y  ",^ 
"Ijacent  land;,  he™. ^,ciu.Li  '*'  '=**  <'«'''»  °f 
Co.  ».  Haller.  82  d  208  ail  "J-*  ^'  »•  «• 
Maroney,  95  W   ]7o   i«o         .V'  .'•  R-  Co.  b. 

Co.  ».  Chi,,g^;,,f  Jj   «'^;,^'' *  B.  P.  J  P. 
•■property  i?  the  vidn'ity  ,'„d"  <'"":'  «''■''  of 

P"?P?rty) ;  189,  <S"Juv  l"!  ^'"a''*  71 »;»»''" 
'■  Wallace.  136  id  87  oS  v  ^l.*  ^-  ''•  Co. 
"haw  for  aiwilar  l"!;. '^i.^.-  *=■  "3  (,.,,,,,1 
1893,  Peoria  G  *  C  cT  »  B  ,'!-"*^  •Jmitted) ; 
374.  34  N.  E.  WO  («,£of'Vh°-  *?,'•'■  3?^ 
erty,  made  at  or  about  f  hi    °""*^»""''"'•  prop: 

of  a  ..mil.',  n.iC :  f^  ,.«„«!  ofotf  ^'"'  '*'^*"=' 

"■"I;.!  value^^f^o'th    'XV^'ril  TJ'"^  '» 
a-t  brought  out  iushoXr-'h    "'"''*''•  "'^P' 

others'  u,ual  chfr^  IdLittlr'^'r'""^' 

-  id.  -,48N  E  lO-iS^i  T-^"'""""'''. 
«rty  «t.eivable  a«  aflVctin'^  7h''''T""'"P"'l'- 
«'t"'"«'  teatimom)  isiS*  Ph?  '"'"S.  "'  «''« 
T.  R.  Co.  V.  Bugi;  'igr'^,'  ,Sr'i""«"  J-'rminal 
(direct  of  anothe?raIlro„.f  '  '■  "?'  '•*  ^-  ^-  386 
mile,  away  eieht  v^lrTl   ,""  "  ?"''-'«  of  land  four 

ci.pgo  /jS«  .Tsetris" Wi  '^2, 

(value  of  benefit  in  oH,„l  '  *3  N.  E.  1013 

elevatiou,  a„d  depre^^i.^-Tl'TL^  "^^l' 
La>'<|uist  ».  Chicaii  Z?^,'  I^''"'*^)  !  I!'02, 
(^?:.l-or.i„aiar^^„f',i'^-  «».«5N.  E.  681 

K'-'.f  f.  K.  Co..  34  la  458  4«  '/"•.••  '^J^' 
similar  riffht  of  w.vfh^     ?  '   *"'    0""'e  of  a 

-■  i".i".  f .„c,  etUt^'".'!;.!'':;'^''-"":'?  '™^^ 

wliere  it  ann-ar.  »h.;^        ?  8dini«.il.re  only 

t'.e  cha^aTo?  h'e*  itdl  'tVu,"f  °"7'>- '" 
question  with  those  n..^  ■"'    ''~ilKl.t    in 

^»lue");  1879   cCmk!^''  "'"'^'on  of  tl.nr 

Mmilar  i„  al  r«^  S.  sr**?  »<"  .P'"-'i«ly 
Co,  63  id.  39^404  Vfl  V  V  !l?"'''"  "•  «• 
other  loto  in  the  vicinitv  .  i^-.'^*'  'P"-"''''  of 
»"»  not  ahowS  .  '"tlfit  Jbi«"^'  ''*''"""  "" 
l*"ty  between  thi  loJi  in  *"  •"»'  »'"ii- 

V0UL»a7         '"'*  "■  lU'-'iou"  and  the 


other.) ;, 901    aoper  ,.  McClout,    -  ;., 
farnr,eiVlu:i?  , f^:^'.-'-  ^f  oV,„'t„U^i 

value  n;rlt''J'fi:  »3*  (eolts  kni^lj 
q-alitiea.  excT.'l-d    «  ,ff'!,^l-    "l'l«"rance   „„d' 
too  much  uncert  r,;,y".„"7"2^'"K  f"  "'*""'(?  fo' 
the  i«ue«) ,  1890    Lnllj'-A''^''  t"  "A"""" 
fpLllog.  46  id.    68    zSpao    2M  ;  ^-  ^"-  -• 
land;  value  of  lund  in  .  .^Ji   .       (""o<'eu|i  ed 
r/'^l"Jed;  but  a  «e     ra,    rut''  y''s'.''-rl,«Hl. 
that,  where  eii»rt  w?J       ''*    "'"»   '"I'l'nite, 
the  value,  of  mh'r   1«  ,77  T,   ^  "^"^''U 
jiJe«.d  a,  evider,f.'^2^,T'''»  "ot   1«  ™„: 

<ro«,.ex„,„i„„,l,f^,;^'l^«»'e.l;  but  te.ti„g  „„ 

ease);  ,892.  Chlca^^'Ti  N  Vc  "^""r"* 
art,  47  id.  703  706  o«  n  **■  ^"-  »•  Stew- 
value,  of  «.ti'.in  ngTand  allow^,  !""?   <'■"■'': 

"^niXr^i^-ir^^'^S 

-Jnli  ,^r.v:  ?',r2""«';  "'^l^'ni"*  Wrtv! 
Mf-  484.  48«,  4H  ?U^J^Z''''--*''^'"-2i 
"lying  in  the  .teish  SoIhI  ••  .L"T  °.^  '""<! 
n-mote "  in  tli»  .Hi,     .  •""  «'»»     more 

of  " similar  i,nemenu  in  ri.i"''^'  "'"  "-"ta 
at  and  alniut  the  ™m^  Wr^^*"?*  P''*K''horhood 
Norton  v.  W  IlL.  73  •r'.'cn'"^"","^'');  1882. 
horses ;  price  |«id  filr  aix  b,^.  (r«l>.«  of  three 
tlM-ee,  admi„!,l  r,t  IS^T^xt"""""^ "'-»« 
n'ore.5  Aid.  314  324  V-Mhl'  *-"?t  "  ""'ti- 
oontiguou.  lot,  may  be  loiked  to  ">*5/  ""«,  "'"* 
^^.vmnu  e.  R  Co  li  \i 7  o,'J  ^"**' •' 1847, 
•ales  hetween  o  I^;"rt  I'^-of^lH--^'"  <",''"'«; 
admissible  ;    thoucli  V„V  fljacent  lota," 

»«■ ;.  "  it  was  tl  e  p^  .^ee  "?  ^b"  "  .""•""  °f 
emiine  whether  tie  lotr  ■'"''«^  '"  de- 

"■  their  situation.  Hat" ve'^sitror^T'"";'" 
circumstances  bearine  oi>  tLK  r  '  ""''  ""■" 
«  aale  of  them  evMrace"  ll.r"'"'' ""  *°  """"<« 
Shattuckr.  R.  t"  8  M  Sir  ',".'1",'*'' '  1««3, 
««I«.  '••Imitted;  thefriat  i.J^'yj"""'''  '»'«» 
tion  as  to  time  and  pUce)  •,«'?«'«''''''*  '"'■^~- 
100  Mass.  350,  352  ?rei^Vinn    ?*  "?'"  '"•  '^"''^'n. 

-»e^^E^^S'^-i^- 
«t™  damages  in  t  e^  t^."?!;,'"'  '-'"ding 
Chase,  108  id.  238    4jt   1  .1  ■'   ''<"vton  r. 

falUu  timber    h.'d  no    i t '""'  ""'"  "''  «'"'''" 
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and  the  confusion  of  issues  is  well  carrietl  out     In  some  jurisdictions  its  use 
is  limited  to  the  testing  of  value-witnesses  on  cross-examination.    Even  in  the 

diacivtioii) :  1873,  Orern  v.  Fall  Kiver,  113  iil. 
962,  26»  (other  land  ulws  helil  not  iin|>ro|H>rly 
rarctrd  in  iliwriition  u  tnofiiraiiti-rinrin  tinir) ; 
1877,  ChanUltir  v.  Aquptliiot,    ll'2  iil.   MS  (au- 
othrr  lnn<t  aale  in  «  difTert-nt  tnun  anil  three 
year*  later,  helj  improperly  rejecteil  in  the  trial 
Cuurt'a  diacrelion) ;  1870,  Oanlnerr.  Bruoklint, 
137  ill.  358,  363  (another  aale  of  lanil  of  a  |iecu- 
liar  kind  in  an  adjoininK  town,  held  nut  improp- 
erly admitted   iu  diacretlon) ;  1SS7,   Sawyer  r. 
Beaton,   144   id.    470,  11    N.   E.  711  (salea  of 
other  Inta,  much  ainaller,  held  nut  impro|ierly 
admitted   in   discretion);  LSg*.    Piitrh   ».  liuii- 
ton,  146  id.  62,  67,  14  N.  K.    rm,  772  (««lea  a 
few  montha  later  and  ol'  inipruvetl    Iota,    held 
not  inipruperly  admitted  in  discretion);  1888, 
Lowell  e.  Com'ra,  146  Id.  403,  16  N.  B.  8  (value 
of  mill  water-power  in   I.dwrence,  admittetl  to 
ahow  value  in   Lowell,  the  eonditlona  beinjf  the 
aanie);  1889,  ThotnpHon  v.   Boaton,  148  id.  387, 
19  N.  E.  406  (tha  general  principle  altirnied ; 
but  a  mere  opinion  of  the  value  of  unothe'  lot, 
excluded,  aa   in   Shattuck   r.    K.  Uo.);    1895,  ' 
A_inory  e.  Melrose,  162  id.  556,  558,  S9  N.  E. 
276  (another  aale  in  the  same  street  and  vicinity, 
held   not  improperly  admitted  in  diseretio.i) ; 
Lyman  v.  Boston,   164  id.   99,  41   N.    E.    127 
(other  land  aalea  admissible  in  discretion) ;  Row- 
ditch  V.  Boston,  ib.  112,  41  N.  R.   131  (s:imi') ; 
Pierce  ».  Boston,  il>.  92,  41   .V.  E.  22!i  (sanii); 
Teele  v.  Boston,  165  id.  88,  42  N.  E.  .'■.07  (siime  ; 
a  mere  difference  in  size  is  not  conclusive) ;  18!trt, 
Buck  V.   Boston,    ih.  609,  43  N.  E.   4'.i6  (the 
nsual  principle);  Beale  r.   Boston,  166  id.   53, 
43  N.  E.  1029  (likeThompiion  V.  Boston);  1899, 
Manning  •>.  R.  Co.,  173  id.  100,  53  N.   E.  160 
(similar);  1900,  O'd  Colony  R.  <'o.  p.  Robinson 
Co.,  176  id.   387,  57  N.   E.   670  (similar;  but 
excluding  the  opinion  or  experts  as  to  the  coinli- 
tions  of  these  other  pieces  of  property  used  in 
comparison);    190.),  Sirk  v.  Emery,  —  id.  —  , 
67  N.  E.  668  (like  the  preceiling  case)  ;  .V//A.  ; 
1870,  Comstock  V.  .Smith,  20  .Mich.  338,  346 
(the  value  of  one  of  several  wells  considered); 
1877,    E|;^leston  v.    Koaiilmnn,  37   id.    14,  18 
(amount   paid   to  one  lawyer,  not  admitte<t  to 
ahow  the  value  of  another's  aiTvices  to  the  other 
parties  in  tlie  same  case ;  intimating  that  onli. 
narilv.snch  evidence  as  to  "certain  commoilitiea" 
ia  ailmissllilc) ;  Minn.:    1873,   Lelimicke  v.  H. 
Co.,  19  Minn.  464,  4S3  (sales  of  ailjacent  land, 
admissible);  1880.  Slinson  r.  K.  Co.,  27  id.  281, 
289,  6  N.  W.  784  (sales  of  other  lands,  excluded, 
"  unless  perhnp-  in  an  exceptional  case,  in  which 
no  other  evi.lence  can  be  had");  1884,  Seurer». 
Horat,  31  id.  479,  480,  18  N.  W.  283  (services  ; 
wage-nte  of  another  employee  of  the  defendant, 
excliiileil);  .If/.M.  .•   1899,  Board  p.    Dillard,    76 
Jliss.  611,  2.">  So.  292  (experts  to  value  mav  be 
cross-exriiiiined  as   to  other  Sides  of  like  land 
•bout  the  sauH-  time);  1903,  B^mrd  v.    N'elms, 
—  id.  — ,  34  .''o.  149  (admis.siblc,  "in  meaken- 
Ing  opininn  values");  Ho.:  1861,  Lexington  v. 
L<-is.'.  ■  1  Mo.  369,  374  (benefit  by  lietterment  to 
oppuMte  owner*,  ezcladed) ;  1878,  Springfield  v. 
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Schmook,  68  id.  394  (danmgoa  allowed  for  other 
expropriate<l  lands,  excluded,  becanae  of  ronfu- 
aioo  of  iaaura  and  uncertainty  of  the  inference) ; 
1893,  St.  Louis  K.  i.  N.   W.  R  to.   ».  Claik, 
131  id.  169,  185,  25  S.  W.  192  (land  ;  sales  of 
"aimilar  property  made  in   the   nei^hborhiHMl 
alwut  the  aanie  time,"  admitted  ;  distinguiahing 
the  preceding  case) ;  1895,  Forayth  BoiiTcvanl  r. 
forsvth,  187  id.   417,  30  8.   W'.    188  (value  of 
aimilar  piecea  of  land  in  the  neighborhood,  re- 
ceived); 1898,  St.   Louis  O.   H.  iC.  R.  Co.  r. 
Fowler,  142  id.  670,  44  8.   W.  771  (aalea  must 
be  of  similar  property);  1902,  State  n.   Meyten- 
hurg,  171  id.  1,  71  S.  W.  239  (shares  of  atnck  ; 
aalea  ol  aimilar  ahares,  admitted) ;  Xcbr. :  1894, 
Kirkendall  v.  Omaha,  39  Nebr.    1,  6,  57  N.  W. 
752  (excluding,  on  the  facta,  aale*  of  other  land ) ; 
1897,  Thompson  v.  Gatfey,  52  id.  317,  72  .V.  W. 
314  (reasoiniblc  |i|nnibing  charges;  charges  by 
other  plumbers   in  the  same  city,  excluded); 
A'.  //. .  1849,  Man  h  e.  P.  &  C.  K.  Co.,  19  .\.  H. 
372,    376    (not    clear);    1851,    Concord  R.    v. 
Oreely,  23  id.  237,  342  ("salea  of  other  lands, 
aimilarly  situateil,  in   the  vicinity  of  that  in 
question,"  and  innde  aliout  the  aame  time,  ad- 
misaible);  18.55,   White  v.  Coneoi-d  R,  30  id. 
188,  191,  208  (colt  killed  ;  sale  of  another  colt 
of  the  same  age,  sire,  eti-.,  admitted  ;  the  case  of 
Whipple  V.  Walpole,   10  id.   131,  treated  aa  a 
precedent,  seeina  hardly  to  he  one) ;   1858,  Fer- 
guson V.  ClifTonl,  37  id.  86,  105  (sales  of  prop, 
erty  "in  the  vicinity  and  about  tlie  aame  time, 
aimilar"  to  that  in  question,  ailmissil>|e) ;  1860, 
Carre.  Moore,  41  id.  131,  133  (price  of  horses 
of  similar  age  and  description,  a  year  later,  ad- 
niitteil ;  "  it  has  Iren  the  unifonn  practice  .  .  . 
to  receive  evidence  of  the  price  at  which  other 
property   of  like  character  and  condition   was 
actually  sold  in  the  vicinitv  at  or  about  the  same 
time");  1860,  Swain  v.  Cheney,  ib.  232,  234 
(servicea  in   hauling  lumber ;    prices  paid  for 
similar  services  elst'where  in  the  neighlwrhoml, 
ftdmisaible  acconling  to  circumstances);   1861, 
Dewey  v.   Williama,  43  id.  384,  887  (prices  at 
"timeamoreor  less  remote  and  places  more  or 
leas  distant  according  to  circumstances,"  a<lini«- 
aible) ;  Croaa  i'.  Wilkins,  ib.  332,  334  (board  at 
a  hotel ;  price  at  a  similar  hoUd  in  an  adjacent 
town,  admitted  ;  the  trial  judge's  discretion  to 
control) ;  IS  12,  French  v.  Pil>er,  ib.  439  (leather ; 
value  in  Boston,  where  approximate  prices  rulcl, 
admitted);    1864,   Kingsbury  v.   Moses,  4.'i  i.l. 
322,  223  (services  as  carismter;  price  paid  to  t'..^ 
enijiloyer-defendant  by  the  customer    for    tlu 
plaintilTs  services,  admitted  ;  whether  the  tiiiio 
of  such  other  salea  is  liefore  or  after  suit  Iiron^lit 
does  not  affect  their  admissibility);   1869,  Kil- 
Rca  r.   Fletcher,  48  id.  282  (that  a  controvi  r~y 
is  pi  ihiiiig  at  the  time  of  such  sale.)  docs  ii.it 
exiluile  till  in);  1872,  Haines  r.  Ins.  Co.,  .SS  i  1. 
46",    468    (house  and   farm;  value  of  anoih-r 
farm,  ailniittcd,   the  ipiestion  of  reniot>!ie-s  in 
time  and  place  being  for  the  ili^orrtion  nf  t!  > 
trial  .Iiidgi);  1876,  Hnit  P.  Kussdl,  .'.li  i.l.  r,:\>, 
r.63(laiid  ;  rule  affirmed) ;  1879,  Amoskea;,'  i  i. 


J'lfixliMions  wh,„  i, ,,  „,    ,  .  I,.  ,        .  »  <-. 


f  4C3 


n--  ■    ,„r    such     l„n,i    j.     ,<  -■■'   l""r  ll.Mi,,    I- 
"'«•<'>■«  due  .llow.r  fo  "d.r'    '"''«l'''"'l"'".l 


l«r  pm,Jrtv         L*^''  '«"'«lvalu.,oV'^i„„f        '"".'>=  '««'.  >:-.>("     Kr '"  "'«  .'•«■«l'^'o^• 
*''•  ••'«,  378,  23  "v   k'S''"?'"?   "■  Attrill.  1  8      n^:,,';"",'" ,';«'''  «lii"K  pr  7'?',"'  ?'"""'« 

'!«•  ^'''S^-' o?  ^o^^te  ^*!??  - '•;  ^  -/" -v i^4  -  i^  t 


♦-on  ™^,;  \89}!  R,Z'nlJ  r'A  *'','1'"""- 
<5''.  </3,  28  N.  E.  486  /Vly'  **■  <•"•  '-'8  i,|. 
m.t-,1  and  f«  v.I,e"„r&i,''~"'  "^  "  ""■ 
«i».lni-  to  plai.itifT.  ■•  m '    h^      '",^  «»ne«  l,„t 

•WC'the  otJin.  '"-J-',;  !!;...''«. .SON.  K 


'  o.  f.  Rosy   - ,     '  •  „' ./  '.,ij""'""'S  V.  4  C  R 

-'■•'•"-'■-H-^iVl  i;„X  j  't'M ■•  I-"-'- 

'  >.  .1(3,  38t)  (the  llie..„/'  ''''•^' "'>ys  1,.  Briffm. 
Vandendiee  r'H!?,:rd;.  dir  Z''T"V  '  '*^ 

•^- K  to.,  147  Id.  322  32-;    ■,„'*'**' •'amieson      g  Atl    7«j  )         , '•  '""cp,   115  i,l    <>.«     .o?" 


'"   '"nt..nti,m''of  the  „|l?,,fil'.'''"'"' "«*«"  to 
'"  i""st,   if  not  all   r.f  .^         .    '"""Sfl.     But 

''  "  'II  1«  found    I7\h\  I  '  <^"""non  law.  . 
!'■"-"■  that       most  o  'ttl'''?",?'^^'"  ">""•!• 
'""rt  «i,„[,|y  recognized  »     !  f"'^'''^  '''"''»  the 
I''n.fs  thinLlve^hadlL,'!^"'^"  *''*'^''  »>>e 

'"•..«ofthetrial,orbyeonl1„/'  "■".  «'"^™' 
'  consent  or  acquiescence. 
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«•  Co,  T-7,Vi';.,' <«(";•>•'*);  1898    Beck'er  ! 
1S93,   i)    K,,e anlt  r    W  '^"-  «^'  («»"' ^  A  /  ^ 

'«n.i.  excluded,  "  rl:l^'V:'Ttl'''^  -"»«»"!  ar 
"1">H  f"  show  tl  'a"  ,,r„"f'l """■;;  ?'»""«•  »«'- 

."r  -rvi..e,  ly  other  C!;^„n  '"':;•'•'■"■"'  '"rsin,: 

a'imissil,!,.):  18sV  K  .;',''■ '"  * '"  "">>'»  Court, " 

fharacler  a.„| ',,„„|  ,  .    ,^"  ^^  °f  ("-"rm- of  lik^ 

«tan'.e.,  likely  ,o  ,,ro  „r',"^"'"""".'"rcircMni. 
'"•'■I.rs.  are  »o„,et  n^j'  1  ™  ''l*''t.on  among 
""'-s  l.pre  otlLred  «' v  ofl?  i''..'"'  ''«  thf 
'!'»e--ent"„s  no,  ,o  ,e  evM.t  i  I  'T'"'"'"'^  »» 
t"-n  u„d  ruj,,,^,  «.,.."':!■"*.';■''.•  this  in*,truc, 


fi^r,  1  .    '"''    '"  '«  ev  deiltiil  .    ,1  •      •        ■'    '" 

;--^rnK,«,..a,,,ro-f^V8'86Vi:l:;^h 
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is  njected  and  that  of  which  common  aenae  compela  a  hearing.  Th«  doctrine 
of  admission,  moreover,  is  sometimes  recognised  for  evidencing  the  value  of 
services  or  chattels,  when  not  recognized  for  land-value. 

After  instances  of  such  similar  sales  have  been  received,  it  is  proper,  on 
the  principle  of  Explanation  (anU,  §  449),  to  diminish  the  force  of  the  evi. 
dence  by  showing  the  conditions  to  have  been  dissimilar  in  some  important 
points.* 

§464.  Same:  Other  Prlnelplaa  diMttmlaatad.  (1)  For  the  purpose  of 
tuting  the  opinion  of  a  value-vntntu,  by  bringing  out  facts  contradictory  of 
his  conclusion,  it  may  be  proper  for  the  opponent  to  nsk  him  on  erot-examina- 
tion  about  the  sale-price  of  adjacent  pieces  of  property ;  thus,  one  who  places 
the  value  of  the  lot  in  question  at  J5,000  may  admit  that  a  similar  lot  adjoin- 
ing was  sold  for  $3,000  or  for  $7,000.  The  effect  of  this  is  to  exhibit  an 
apparent  error  of  judgment,  for  if  the  lots  are  really  similar,  their  value  should 
be  about  the  same.  This  mode  of  impeachment  rests  on  another  principle 
{fott,  §  1004).  It  is  conceded  in  some  jurisdictions  where  the  independent 
use  of  such  similar  instances  to  show  value  is  forbidden.*  It  is  occasionally 
forbidden,  apparently  on  the  theory  that  it  involves  a  contradiction  on  a  col- 
lateral point  (pott,  §  1004) ;  but  that  principle  does  not  properly  apply  to  any 
inquiry  confining  itself  to  cross-examination.' 

(2)  In  order  that  a  value-witness  may  qualify  aa  to  knowledge,  he  must 


V.  0.  Co.  F.  Chicago,  2<  Fed.  41S,  41»  (Und  ; 
"wIm  of  similar  proiwrty  in  the  ricitiity,"  ad- 
'  mittetl) ;  1896,  Schradaky  p.  Stimson,  23  C.  C. 
A.  515,  76  Fnl.  730  (nntab  of  other  stores,  not 
shown  to  hare  simiUr  conditions,  excluded) ; 
n. :  1849,  Vilas  n.  Downer,  21  Vt.  419,  434 
("  usual  prices  charmd  and  neeived  for  similar 
sarvieas  ...  by  other  men  of  the  same  pro- 
fHwion  with  the  plaintiff  in  the  same  vicinity 
and  in  the  same  Courts, "  admissible) ;  1897, 
Daris  ».  Coter,  70  id.  130,  S9  All.  628  (price 
paid  for  tim»<r  in  the  ricinity,  recciTable) ; 
fPaiA. :  1892,  Seattle  *  M.  R.  Co.  v.  Gilchrist, 
4  Waih.  509,  30  Pac.  738  (price  of  similar  land 
about  same  time,  admissible)  ;  IFia. :  1882, 
West  V.  R.  Co.,  56  Wis.  818,  321,  14  N.  W. 
292  (sale  of  adjoining  land,  admitted) ;  1888, 
Wafcwn  0.  R.  Co.,  67  id.  332,  SJ9,  IS  N.  W. 
468  (*ileH  of  lots  "  in  the  vicinity,"  some  of  them 
several  yean  before,  admittt^l,  the  trial  judge's 
discretion  controlling ;  but  the  use  to  test  on 
cro*«-c!C«mination  was  the  one  here  concerned) ; 
1881.  Washburn  r.  R.  Co.,  59  id.  361.  ■'7, 
18  N.  W.  328  (same ;  such  evidence  admitted 
genei-illy,  "to  test  the  accuracy  of  estimates 
thereof  mtile  by  the  witnesses  "  ;  but  the  other 
lands  muhr  he  "  similar  in  character,  location, 
and  value  [?],"  and  the  sales  "  not  too  remote  in 
time");  1896,  Atkinson  v.  B.  Co.,  93  id.  362, 
67  N.  W.  703  (preceding  case  approved;  but 
mere  offers  excluded);  1898,  Stoke  t>.  Term. 
Co.,  100  id.  208,  76  N.  W.  987  (other  sales 
admistiible,  in  the  trial  Court's  discretion,  if 
similar). 

•  1847,  Wyman  v.  R.  Co.,  IS  Mete.  816,  326 


("open  of  eonrw  to  any  eridenea  explanatory  of 
the  circumata  na  attending  sneh  sale,"  and  in- 
dicating the  price  aa  an  unfair  basis);  1896, 
Buck  p.  Boston,  166  Mass.  S12,  43  N.  E.  496 
(witnen  to  the  value  of  land  who  had  spoken  to 
the  value  of  adjacent  farma ;  qneations  bringing; 
out  undesirable  elements  in  the  location,  ad. 
mitteil). 

^  As  in  Cal.,  Kan.,  tupra  ;  so  also  the  follow- 
ing i  1896,  Silverstein  v.  O'Brien,  165  Mass. 
612,  43  N.  E.  497  (a  witness  who  haa  valiird 
atock  as  worthless ;  quration  ss  to  his  hsvinf; 
heard  of  orders  for  gooda  which  would  make  it 
valuable,  admitted). 

•  1839.  Tennant  p.  H,  Hilton,  6  CI.  &  F.  122 
(a  witness  for  defendant,  in  an  action  for  ni.i- 
sance  by  smoke,  bad  testified  that  adjacmt 
premises  A,  B,  etc.,  were  not  iqjnred  ;  on  croi-ii- 
examination  he  was  asked  whether  0,  a  plari', 
waa  injured  ;  having  answered  "No,"  he  vm 
then  ssked  if  he  knew  that  defendant  bed  [iiimI 
anything  to  the  owner  of  O  as  compensation  tor 
alleged  damage  ;  held,  that  (1)  theanswerrmiM 
not  svrve  to  test  the  correctneu  of  his  diii-ct 
testimony,  because  he  had  not  teatified  as  to  c, 
and  (2)  it  could  not  be  used  to  test  his  cndit 
generally,  because  the  inquiry  wss  "perfei'tly 
collateral,"  and  involved  "a  matter  which  v.\i 
not  relevant  to  the  subject  matter  in  dispute  "  ; 
hence,  even  the  question  was  rejected,  because 
(it  would  seem)  its  purpose  was  to  lay  the  fnnti- 
dation  for  a  contradiction);  1889,  Thompson 
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Boston,  148  Mass.  387,  389,  19  N.  E.  406  (a 
question  as  to  bis  former  estimate  of  adjiK'Tit 
land,  held  not  improperiy  excluded  in  discretinn). 


«*«>^«J  «^I^  TO  EVIDENCE  VALUR 


•Ppew  to  know  the  ▼■]»•  of  ♦!.-    -■  ,  *  ^ 

therefore  be  wked  In  /   V  *  "*"='"  ^  qn^tion  («««  |  tiox.  u 

•nt  pnndplej.  not  involved  *  ^"^  ""*•"*=«••  ^  "c^  •  c«e  the  J«^ 
w;  whether  an  omniiM  ..  *        i 

involve,  the  general  p^^,e"«wh"^^^  tHe  Opinion  rule 

(4)  The  effect  of  a  railnad  intJ^^      .^  ^^''  U  1940-1944) 
•^denoed  by  the  mZ^i^J^^^^f '^^  »«te™l  LnditionTiand  aa 
Pnncple  already  dealt  with  ^an^  451  x"^'""*  ^''  ''^-''  C  th" 

•  ■«  y.  M  to  Itt  Md  P».    MUM      n 
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TiTLi  II:  TESTIMONUL  EVIDENCE. 
IimooccrroBT     QKNERAL  THEORY  OF  TE8TIU0MIAL  EVIDEKCI. 


I  478.  Aulyib  of  EUnMnU  of  •  TMtimonUl 
Awcrtion :  ObMrrktioa,  fiMoUection,  Narra- 
tion. 

I  479.  Any  AMertioii,  whether  is  court  or 
not,  nmy  be  Ttietimoiiiiil  Eridence. 

I  480.    Order  of  Topici. 


I  47S.  Is  Theory  •  qoeatioo  of  Belenncy  ii 
invulred. 

I  474.  Method  of  Ai|aiueot ;  Inductive  or 
DnluvtiTe. 

I  477.  Three  Oenerai  Oroii|>e  of  Rulee;  Tee- 
tiiiioiiial  QusUHcatioae,  Iinpeechmeiit,  end  Ke- 
beUliUtioB. 


§  475.  la  Theory  a  qnaatloa  of  Xolovanoy  to  liiToIvad.  The  necessity  for 
a  distinction  between  Testimonial  or  Direct  and  Circumstantial  or  Indirect 
evidence  has  already  been  considered  (ante,  §  25).  It  was  there  noticed  that 
a  large  class  of  evidence  is  differentiated  from  all  others  as  governed  by  a  set 
of  rules  of  admission  peculiar  tu  itself,  —  a  class  including  human  assertions 
taken  as  the  basis  of  an  inference  to  the  truth  of  the  fact  asserted.  Thu 
process  of  all  evidence  is  an  inference  from  one  fact  to  the  existence  of  an- 
other, —  from  Evidence  to  Proposition  (ante,  §  2) ;  and  in  the  preauut  cla^s 
of  evidence  the  uniform  feature  is  that  the  inference  is  to  b«  made  from  th(> 
fact  of  an  assertion  having  been  made  to  the  truth  of  the  matter  asserted. 
How  this  inference  is  in  practice  constantly  combined  with  the  inference 
from  circumstantial  evidence,  and  bow  nevertheless  the  detailed  principlen 
applicable  to  each  remain  distinct  and  independent  in  application,  has  been 
already  suggested  (ante,  §  25).  The  rules  governing  the  use  of  this  sort  of 
evidence  —  testimonial  evidence  —  include  mainly  the  rules  prescribing  tlie 
qualifications  of  witnesses,  together  with  sundry  rules  for  evidence  used  t« 
explain  away  and  diminish  or  to  strengthen  and  restore  the  effect  of  testi- 
monial evidence.  Is  it  proper  to  regard  such  topics  as  topics  of  Belevaucy  ? 
On  principle,  it  is.  The  question  whether  A's  assertion  (or  testimony)  that 
B  forged  a  note  can  be  received  to  show  that  B  forged  is  as  much  a  question  <>f 
relevancy  as  the  question  whether  the  discovery  of  forgers'  tools  in  B's  room, 
or  the  flight  of  B  from  the  city,  can  be  received  for  the  same  purpose.  Sup- 
pose a  person  to  come  upon  the  stand  and,  without  a  preliminary  questimi, 
to  assert  that  B  forged  the  note.  The  mere  fact  that  some  casual  per^toll 
opens  his  mouth  and  utters  these  words  has  in  itself  little  or  no  weight  wli.it- 
ever ;  for  there  is  as  yet  no  substantial  reason  why  one  should  pay  any  atten- 
tion to  his  statements.  But  the  fact  that  a  witness  A,  being  of  sound  niiml 
and  sufficient  experience,  having  had  opportunity  to  see  what  B  did,  and 
well  recollecting  the  circumstances,  is  willing  to  assert  that  B  forged  tlie 
note,  is  a  fact  which  we  shall  readily  listen  to  as  evidence.    Some  unknown 
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Venon't  aawrtion  may  be  w,.wi  i        ..  *  *'' 

curuuu  conditio....  acjui  JX^.!  n"  U."'*"'"':  '^"*'"''  "•*«'«».  ""de, 

i*lle  goMip.     In  ,h.  rt  it  ^'"^  "*«  »"'«  "'  New  York     i.  „  '* 

«,>„.;j    •  *^  «aort,it  IS  not  every  '-imnn  „.     .•  *•  '"*  n«8ertion   s 

considering  as  the  basis  of  „„  ZJL.  «»*««""•.  as  such,  that  is  worth 

but  onl^  a.«,rtions  made  u nl'r  tn;  n  o    '"•'"'"'  "'  ">«  "'ing  a^rrd 
•"«  «  the  presence  of  certain  p^'oi^S  '""f."'"'"^- ">«»«  usually  co,S 
»•  «.  J.i.  testi.no„,al  qualiHcaSor.     V     ''"f'"'""  °'  ^''^"""tauces  iH 
process  which   induces   "s  t.    '  ''"'  ''"""  con.litions  and  tLltr^ 

i«  the  case  of  circurta;tiau2r  'aT  ""  "'^  •"-  '"  -it 
«^  °  probative  value  before  itibe  tS  '"r'  ""  *"  «  <=««"in  d- 
-  hat  IS  the  root  notion  of  relevan?v  T  'l'''^  «'  all  („«,,.  §*  33  Z 
"otion  is  here  involved.  uTTZ-V^'''  '"'  <'"»i»«d ;  and  the  M^i' 
""onial  qualifications  in  terns  of  r  f  '"  "'f""^  ^''«  ^^triJof  ""f 

that  an  assertion  is  made  b"  a  L" nT^'  '^  """^  ^  »''«  "t^'ed    T L  flct" 
•ubject-niatter.  acquainted  with  t?  "  '*"*'•  "'  «««.  experienced  in  ?h„ 

to  «how  the  truth^of  the'faTt ts^^^''^"'-^"-.  »"d  -  frrth J  lewfn 
Circumstantial  evidence  will  rn^,     »  "  '"'''''  «'  ^levancy  here  as  w!»i. 

-hich  the  fact  of  tri!:':^;"^-'«'«'"-t  of  these  coidS^^^ 
It  u.  true,  however,  that  in  "tltW   L^        ,''^  ""  '•"*'"«  P">bative  value 
vancy  is  not  commonly  en., 3  n  '       ?I!  """•'  "'^  Phraseology  of  rele 

-t^retTerpe'^^^^^^^^  f ^^^-7^ 4^ e?^^^^^ 

necessary  to  appr^Tate  Tnt    ""  "«"  'J"""««'^'i-«''  of  witness^  'fitT'? 
Dart  nf  fu        ''P^^'ate  that  scientifica  ly  thp  nro=„  .    ""f^^es  '    It  is  only 

pa  t  of  the  general  topic  of  lielevanoy    ^         ^"''"'*'  '""^i^^  "  «qually  J 

S  476.     M.thod  of  Arpun«Bf  in-„V« 

«i»  »tt  u  relevant  .„d  .d„i„|bfe  ,!  ,      J"*^  ""'  '^""■my  ot  .  cer 
■«  .  p™posi.l„„  ,«„H.j  i,X"*;  " '■. "W  » l»y  down  the  4  o?  W 
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argumrat  an  hen  •ppropriaU.  Pnetically  thoM  which  call  f or  um  an  »• 
duced  to  tbrM : 

Firtt,  in  offering  tettimonial  assertions  and  asking  tiie  Court  to  agree  that 
assertions  of  that  class  are  admissible,  the  simple  question  is  whetlier  other 
hypotheses  affecting  the  credibility  of  the  assertion  are  sufficiently  negatived 
(ante,  |  32).  When  tlie  Court  declares  tluit  the  statement  is  under  the  con* 
ditions  named  admissible,  it  declares  by  iniplicatiou  that  the  sanity,  the 
experience,  the  knowledge,  and  so  forth,  of  the  witness  are  such  that  the 
hypotheses  of  the  assertion  being  idle  chatter,  ignorant  gossip,  or  otherwise 
untrustworthy,  are  sufficiently  negatived  prima  fane,  and  that  the  assertion 
is  prima  /aeii  worth  listening  to.  Thus  the  other  forms  or  requirements  — 
substantial  similarity  of  conditions,  sufficient  number  of  instances,  and  the 
like  (antt,  |  81) — do  not  arise  for  application  at  all,  as  they  do  in  nsing  cir- 
cumstantial evidence;  the  simple  ruason  being  that  the  basis  of  inference 
here  is  a  single  homogeneous  variety  of  evidence  (human  assertions),  and 
not  the  myriad  varied  sorts  of  fncts  roughly  grouped  together  under  the 
term  "circumstantial  evidence."  In  offering  testimonial  evidence,  then,  the 
judge  merely  inquires  whether  experience  and  precedent  have  sanctioned 
certain  conditions  which  must  accompany  the  statement 

Secondly,  just  as  in  the  use  of  circumstantial  evidence  it  was  observed  that 
there  are  for  the  opponent  certain  ways  of  diminishing  the  force  of  the  evi- 
dence after  it  was  admitted  {ante,  §  34),  namely,  by  showing  that  other 
hypotheses  exist  which  are  equally  or  more  probable,  or  by  adducing  con- 
trary instances  of  the  same  sort,  —  so  here  there  is  found  a  group  of  rulcc 
pointing  to  the  analogous  ways  by  which  an  opponent  may  diminish  l!:. 
force  of  testimonial  evidence ;  and  here,  as  them,  these  ways  consist  mainly 
either  in  explaining  away  the  testimonial  statement  (as,  by  showing  the  wit- 
ness' bad  character  for  veracity,  his  inadequate  experience  or  knowledge,  his 
poor  recollection,  and  so  on),  or  in  adducing  contrary  instances  of  the  same 
sort  (in  the  shape  of  previous  contradictory  statements,  and  the  like). 

Thirdly,  since  the  new  facts  offered  by  way  of  discrediting  the  witness  may 
themselves  in  turn  be  open  to  explanation  taking  away  their  apparent  force 
of  inference,  so  once  more  the  original  proponent  of  the  witness  may  offer  evi- 
dence, this  time  for  such  explanatory  or  rehabilitating  purpose.  In  practice 
the  process  usually  ends  here ;  although  in  theory  it  might  continue  longer. 

There  are  thus  three  general  groups  of  rules  to  be  considered,  which  cor- 
respond to  these  three  general  processes  of  argument : 

I.  Admissibility  of  Testimonial  Assertions,  i.  e.  Witness-Qualifications : 

II.  Impeachment  of  Testimonial  Assertions ; 

III.  Behabilitation  of  Testimonial  Assertions. 

§  478.  Analysia  of  Elsmsnts  of  a  Tssttmonlsl  Assertion :  Obssrvatlon.  Ksool- 
Isotlon,  Nsmtioa  Before  proceeding  to  the  consideration  of  these  rules,  an 
analysis  is  desirable  of  the  elements  of  a  piece  of  testimonial  evidence;  for 
upon  this  analysis  will  depend  the  grouping  of  topics,  and  from  it  may  be 
■urmised  something  of  the  necessarv  requirements  of  such  evidence. 
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,    __  l«T8 

•truck  X-  k  k  nW..  .    .  t        !  '  ""»!''«'  the  sUtoinent  of  A  that  B 
putt  .L  Jr  w.y  Zt  th'  .;  .LT  *'""  ''"^'"^  "•"-"»•  "'•  P«"»t    o^ 

Which  w.e.„„:j;;i:LX^7i:^^^^ 

thing,  ,•.  ,.  must  have  obw-rvcd  the  Jrmv.^tl!^-         '  '"'"''  """•" 

the  qu«tion  whether  B^J^ckiiZl^"'':'''''    ' '^     '  '" 

ni^J^he  mncouuuunictetSn^tf  t"!"^  "■:;;?•'  J^  ;""f' "• 
n^u,t  be  Communication,  or  Narration,  or  R.la,  , .i-  .    "  f   "' ''""' 

tnbute.  ehe.  tl^  ^^^  S"ti~^el  ^^^iLnr:'  i:';;"-^ 

Umeover,  in  the  function  (nlHlled  br  each  of  lh>  ih™  .1 

«•«»  an  lo  W  found  in  nn.i.]  f,™  .l.  i     i  .       •""»"'•  ^  Pro- 

vatiou.  detaiW  rule,  ,lui^T.  .™T  ^   '""■'"."""'•l  capon,  of  .l.ich  ,k, 

nal  ..ont  ha.  in  „™  ,„  „' '.i  °°""'  °'  ?'»«"•"«•  »  that  tho  a,,,,. 

to  bo  no,  ™rjnrr;'i"co„«  '7hr:i"""  °°  ^•''»'"'  "»-»• 

(knowlav.  obaa^ation,  or^bar.^  JuJ^^Zu'ITTT-  "^ 

z  ^u'^d^Zt^iturthTi^'in-r"  '^'"^  ■«->r.».^-i  o' 


pro|>o»it]un    that   witnoMtfji     nnt    Ko»:»_  "* — '  — ""»  »*-i,m«iiv  odsprrea  it  with 

motive  for  UM,rtin"J!IZl.  ?."!.  •■""'«    ""^     J'-'to  attention.  mhI  having  .  dirtinot  an?l  w, 

feet  memory  with  ,«.,,eet  to  it.  „!au  wh.t  t?^^ 


«ng  -hat  1.  tru,.  h.rius  ""d  an  adequate  op,^. 


fiSS 


.. .....J  w.ui  m|iec[  lo  ir,  niAtt  what  th 

6»»e  aeen  or  heard  with  accuracy  and  BdeUty.' 
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out  certain  rough  rules  of  couvenience  which,  if  applied  at  the  ouUot  may 
save  the  necessity  of  a  detailed  investigation  as  to  the  sufficiency  of  actual 
knowledge,  recollection. and  communication;  for  it  is  obvious  that  if  we  find 
the  witness  .«r«;,a6/« _,•.«.  lacking  in  the  very  power -of  acquiring  ade- 
quate knowledge  or  of  sufficiently  recollecting  or  of  properl/tellinjT  then 
further  .nqu.ry  whether  he  did  in  fact  know  or  does  in  fact  r«:ollect  or  well 
relate  ,s  useless  and  may  be  omitted.  Fur  instance,  if  A  is  put  on  the  stand 
to  tes  .fy  to  the  color  of  a  horse,  it  will  Ik.  unnecessary  to  inquire  whether 
and  where  and  when  he  saw  the  horse,  if  it  api«ars  at  the  outeet  that  he  has 
been  blind  from  birth.  So.  too,  it  would  bo  unnecessary  to  ask  B  who  is 
put  forward  to  testify  to  the  resulte  of  a  postmortem  examination.  Whether 

nothing  of  medicine  or  of  surgery.  When  the  witness  is  found  to  hck  tiie 
proi.i.r  capacity  or  power,  it  becomes  not  only  unnecessary  but  improper  to 
consider  whether  he  actually  knows,  for  it  is  impossible  for  him  t«  know 
we  do  not  trust  his  statement  that  he  d.«s  know.  Thus,  in  addition  to  the' 
rules  defining  the  requiremenU  as  ,to  actual  knowledge,  recollection  and 
communica  ion.  there  arise  other  rules  defining  the  kinds  of  mcapacity  (to 
know,  recollect,  and  communicate)  which  exclude  the  witness  at  the  ouUet 
witliout  further  inquiry. 

Of  this  incapacity  there  are  three  distinct  sorU :  IHrst.  there  is  an  in- 
wpacity  affecting  the  general  mental  or  moral  powers, -of  which  insanity 
infancy,  dumbness,  and  the   like,  are   instances.    This  sort  of  incapacity 
may  nflect  the  witness*  power  of  knowing  or  of  recollecting  or  of  commu- 
nicating  or  of  doing  all  three,  and  must  be  examined  with  reference  to 
each     .Secondl;/.  there  is  an  incapacity  involving  a  hick  of  power  to  indue 
rightly  on  particular  subjecU.  and  arising  from  lack  of  experience  or  train- 
ing.    This  incapacity  extends  to  particular  topics  only,  not  necessarily  to 
the  whole  subject  of  litigation.     n,>rf/y.  there  i..  an  incapacity  arising  from 
an  emotional  relation  to  the  controversy,  e.g.  from  marital  rektionship  or 
from  pecuniary  interest  in  the  subject  of  the  suit.     This  incapacity  -  now- 
adays  recognized   to  a  limited  extant  only -is  supposed  to  involve  an 
inal.il..y  to  give  any  credible  testimony  on  the  subject  of  the  particular 
cause,  and  when  it  exisU.  affecte  all  three  elementa  alike.    As  for  the  names 
to  be  applied  to  these  three  sorta  of  incapacity,  there  are  none  of  Renerd 
acceptance,  nor  is  it  easy  to  select  proper  ones.    Tiie  first  may  bo  terinci 
Organic,  as  affecting  mental   and   moral  funcUons  or   powers;  the  sec.n.l 
Experiential,  as  involving  a  lack  of  sufficient  experience  or  traininR-  tlu' 
third  Emotional,  as  involving  the  dominance  of  untrustworthy  motives' 

§  479.  Any  Aw^rtlon.  whetber  In  court  or  not.  m.y  be  Testimonlid  Bvi- 
denoe.  The  use  of  the  phrase  "  testimonial "  evidence  must  not  be  understoo.! 
as  applicable  exclusively  to  assertions  made  on  the  witness-stand  Any 
assertion,  taken  as  the  basis  of  an  inference  to  the  existence  of  the  matter 
asserted,  is  testimony,  whether  made  in  court  or  not  (,n,te,  §  23).  Thus  nil 
the  statemeuta   received   under  the    exceptions  to  the   h'earsay   rule  ar.; 
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qualification*  of  a  witness  are  ela,'  e"    1?^^^^^        ''  '""""«  """  '»'« 
assertion..    In  practice  the  Cour  Xs  Za  J  "  "'"  "^  ^^^^-JuJ'^ial 

te^.i{p^^  -rsrL:^^"-"-  -  ^-^  ^"ies:j 

o-ro.  topie/ni;^- J— :^5^ -^  t.e 

Sub-title  I:  Qualifications  of  Witnesses. 
Topic  I:  Organic  Capacity;  including 

Topic  III:  Emotional  Capacity 

Sub-topic  A  .Pecuniary  Interest; 
Tonrdrn?'  """•«^*'<' Relationship. 
T^   JX=  0^««'^'«ti"n.  or  Knowledge 
Topic  V:  Recollection.  '' 

Sul"£en!f''"""r''"^°"''"""''=«t-°- 

):j;:"88lr^''"^"*  ^' ^^^--= -ith  further  subdivisions 
'"'■S/"lio?)"^^^-"^^^--«-i^'>^urthersubdivisio. 
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BOOK  I,  PART  I,  TITLE  II. 


[Chap.  XVIU 


Sdb-titlb  I :  TESTIMONIAL  QUALIFICATIONS. 
IirrBODDCTOKT:   GENERAL  RULES  AFFECTING  TESTIMONIAL  QUAUnCATIONS. 


I  487.  Judge,  not  Joiy,  to  dctonnine  Qoalifl. 
catioiu. 
{  488.  Statnta*  affecting  QnaliBcatioiu. 


I  483.  Time  of  Qualificationi. 

i  484.  Burien  of  Proof  of  Qualificationi. 

i  485.  Mode  of  Proof  of  Qu^ilificationa. 

i  486.  Time  of  Olyectiug  to  QualiUcationt, 


§  483.  TliiM  of  Qnallfloatioiw.  The  time  of  utterance  of  the  testimony  is 
the  time  when  the  qualifications  must  exist,  because  it  is  at  that  time  that 
they  are  needed.     Certain  consequences  follow  from  this  axiom : 

(1)  In  the  case  of  intanity,  an  insanity  prior  to  the  time  of  trial  is  imma- 
terial, unless  it  affected  the  person's  power  of  correct  observation  at  the 
time  of  the  fact  testified  to.'  On  the  other  hand,  prior  insanity  may  suffice 
as  evidence  of  the  continuing  existence  of  it  at  the  time  of  observation  or  of 
delivering  testimony. 

(2)  In  the  case  of  infamy,  the  disqualifying  conviction  has  of  course 
occurred  before  the  trial ;  but  it  is  supposed  to  demonstrate  a  moral  deprav- 
ity continuing  up  to  the  trial  A  pardon  operates  to  remove  the  disqualifi- 
cation;' but  this,  though  justifiable  only  on  the  ground  that  the  depravity 
had  ceased,  is  a  conclusion  that  does  violence  to  the  general  principle.  In 
such  an  irrational  doctrine,  however,  as  that  of  disqualification  by  infamy 
(now  almost  obsolete)  it  is  unnecessary  to  look  for  consistency. 

(3)  In  the  case  of  a  deposition,  the  qualifications  are  required  at  the  time 
of  its  taking ;  hence,  the  condition  of  the  deponent  at  the  time  of  its  offering 
in  court  is  immaterial ;  his  intervening  death  or  disqualification  could  not 
affect  the  trustworthiness  of  his  statement  when  made.  On  this  point, 
however,  the  judicial  rulings  sometimes  have  ignored  sound  principle." 

§  484  Bordan  of  Proof  of  Qoallfloationa.  The  preiixistence,  in  the  wit- 
ness, of  the  requisite  elements  of  capacity  already  enumerated  (ante,  §  478) 
is  in  theory  required.  In  the  practical  enforcement  of  these  requirements, 
however,  it  would  be  pedantic  to  require  that  their  existence  be  expressly 
shown  in  every  respect  before  the  witness  is  permitted  to  testify.  Experi- 
ence has  led  to  an  arrangement  by  which  the  existence  of  the  proper  qualifi- 
cations may  in  some  classes  of  cases  be  assumed,  until  the  opposing  party 
proves  or  the  witness  betrays  their  absence ;  while  in  certain  other  classes 
of  cases  the  qualifications  are  not  assumed  t  exist,  but  must  first  be  proved 
to  exist  by  the  party  offering  the  witness.     Under  the  former  head  fall,  iu 


^  PoM,  II  493,  497. 


•  Po4l,  i  523. 
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*  Port,  II  1408,  1409. 
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general,  the  elements  affectinjr  Onranic  nn,!  v«.^,:  i  /^ 
latter  head,  those  affecting  EtSntkl  C  J.  ^  ^^f^'*^ '  ""^"  *»>« 
tion  of  Observation  (or  KnowlSlv  l^K^  ^' "  """'^  "^  *•»«  ^"""fi''"- 
Narration.  there  is  nVuS  r.  liw  e  T^e  ZTh°'  f """"°"  "'"> 
this  general  principle  can  better  l^^xZined  tdptlh  '"^''  '""^'^S  *"" 
tions;  it  is  enough  to  note  herrthaJT  i  f  I  ^  respective  qualifica- 
idiocy  must  be  shown  as  a  disoua  L  ?  1  "^^"^'^  ^^  '°««°'ty  « 
lack  of  capacity  by  infancy  musUnS  f^  ?'  ^^^"'"^  P"'*^''  ^^"' 
the  witness-  age^nd  Carance  usua  17     ?  ^u  ''"'^"  ^^  '''"'•  *J>°"S»» 

eage)£ti  shor^^^^^^^^^  (or  /nowl- 

to  '^"sLTziL'zt::.:^^^^^^  '^t  ''-'•  --  -^^^^^  -"^^ 

incapacity.    This,  however  w^ourdn  Zr7     ^^  questioned,  may  revaal  his 

formed  originally  a  distVS  l'^  rpreetr'^^ ?  '^  ^"^^"^^  ^ 
properly  so,  because  the  answers  of  a  rsnnr^r^i   .  ^'  T*  ''  "^"^  P«'"^*P8 
not  form  testimony,  and  becluse  ,t  i,  .^'"^P*''"''  J^>  ""qualified  person  could 
when   the   stage 'of  t^rony'^r^^   \^^^^ 
(especially  under  the  custom  of  ZJ^I-  .  .     "'   "*   ^°^^^  P^etice 

witnesses  in   mass'tre  separatio^  ^m'"      '^'  '''^  ^^"'''''^^  '^  *»>« 
Moreover,  in  proving  the  Z' finl.  *''*'  '*"^''  "  "«"«"y  igno^d. 

never  pr^tiseAs'The  deSd  ^^^^^^^^^^^     experience  and  knowledge.  U  was 

this  provisional  examLS  at  n„l?/.,T'^*° ''^^  '""^^ 

(3)  Before  fhp  w^  ^^^  ^"*^""  ""''«'  »''«  respective  heads* 

This,  the  commonrmSof  p^itiroStT  ''^'r  °'  '^^  ''"^^^'y- 
to  the  foregoing  two  • »  but  forZl'™  ^'"""'^  "^^^'^^We  as  complementary 

condition  of  nft  1";^  the  mV  3    ^'/  "'''''*' ''  ""^  '"'^^'^  -^X  oj 

^S::;:-  -  ---%^-:=:iSt?-;=^s 


*  Port,  I  497. 

•  Poit,  I  508. 

•  Poll,  I  584. 

♦  Poll,  J  572. 
'  /'oj/,  I  654. 

'  Pom,  Is  497,  SOS. 
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J  Port,  f  1819. 

I  f  M'.  §5  560,  854. 

«52a';r;4,V'M''"^'"'.  «»<>'';  Warn,. 


I  485  TESTIMONIAL  QUALIFICATIONS.  [Chaf.  XVIII 

stopped  and  his  precediiip  testimony  ordered  expunged  ;  or,  if  merely  croiind« 
of  doubt  are  disclosed  a  ,uestioni„g  on  voir  J.;  or'oti.er  ^ersons'S  "„y 
nay  be  resorted  to  But  at  th«  stage,  after  the  oath's  Sministratorjfa' 
Mcapacty  will  not  be  exan.ined  into  in  case  the  opponent  has  by  the  delay 
lost  t.^  nght  to  make  objection  ;.  and  this  loss  of  the  righ  mi/httcur  a^ 
difTerent  times  for  difllerent  incapacities.*  " 

§  486.  3^.  Of  Obj.otiag  to  QmUifioatJon..  Wl.erever  a  plain  senaratioi. 
«  preserved  between  the  preliminary  examination  or  voir  diTZZtZ 
mony  pro,«r  the  rule  can  be  strictly  enforced  that  capacity  is  not  to  e 
questioned  after  the  person  is  once  sworn  as  a  witness,  except  wher  to 
opj^sing  party  had  no  prior  notice  of  the  disqualifying  fact,  or  where  havn" 
notice,  he  has  made  due  objection  but  hus  been  unable  to  prove  the  faS 

olr  >"?  "'""  '•"• "''""""  "'  ^"^""""''^  ™  -  -=''  beL  any 
opportunity  for  questioning  is  given,  this  rule  cannot  be  applied.     Vet  its 

and  offer  proof  before  the  testimony  of  the  witness  is  begun,  -  so  far  a 
least  as  the  opponent  then  is  aware  of  any  specific  ground  of  objection." 

When  the  testimony  is  offered  in  the  form  of  a  defmition.  the  same  gen- 
eral pnnciple  is  applied, ,. ..  the  objection,  if  the  facts  were  known,  must  have 
been  made  at  the  time  of  the  taking  of  the  deposition,  if  it  could  then  lave 
^Zr    T',  T-     ^•:^«''*'«'-«-  «'-«  the  officer  taking  it  has  no  au^hS 

^at  time  without  practical  consequences,  and  hence  there  is  no  harm  in 
permitting  certain  question,  to  be  raised  at  the  trial  for  the  first  time  pr<^ 
yided  the  party  offering  tho  deposition  has  not  been  put  in  an  incom'enfen" 
position  for  hck  of  the  prior  objection.     The  specific  rules  on  th^    pi 
have  already  been  considered  (ante,  §  18).  ^ 

§  487  Judg.  not  Jury  to  detamin,  QnaUfcatlon..  The  orthodox  division 
of  function  tetween  judge  and  jury  allots,  without  question,  to  the  jud"" 
the  determination  of  all  matters  of  fact  on  wh«3h  the  admis  ibility  o    e,:; 

i  t'ttm  t*''^  ''''^'  ""V'""'''"'  "^  '''  '^^'^  °^  ^  witness'-capac  ty 
to  testifj.     In  this  imiuiry.  on  the  one  hand,  the  judge  is  not  bound  bv  the 

ordinary  rules  of  evidence  applicable  to  evidence  offered  to  the  jury  •  >  an  1 

m  particular,  he  need  not  permit  cross-examination  of  witnesses  ca'ued  to 

proye  or  disprove  another's  ,iualifi.ntions.»    On  the  other  hand,  when  til 

judge  has  once  determined  the  admissibility  of  a  witne.ss,  by  applying       ■ 

rules  of  law  to  the   acts  found  by  himself,  the  witness  stands  Ifore  t  "'j 

or  them  to  judge  of  his  credit  as  they  see  fit,  untrammelled  by  tho  rules    f 

law  as  to  his  ,,ualifications;3  it  would  follow  that  if  they  reject  l.Lti 

mony.  it  should  be  merely  because,  all  things  considered,  they  do ll;  b^Sl: 


»  Pail.  §S  4Sfi,  586. 

•  The  rules  alwiit  ,apnrit„  lo  take  Ike  oath  do 
not  iiivolve  testimonial  .iu«Iili,ati.in  a» imeh,  aii<l 
are  cl8fwh«re  t-xamineil  (/loit,  §§  1816-1843). 

»  Interest,  /.o.f/,  §  586  For  the  feneral  prin- 
ciple as  to  thf  time  of  malting  objectioiM  to 
•vKlence,  we  ante,  J  18. 


»  Interest,  pott,  §  586     inranitv.  poai,  «  497 
Inte^l^'^'"^"^'""'  5  "*"!  ""''  ""'I--'' 
*  See  the  caaes  collected  pot/.  %  1385. 
See  mstaaces  cited  i>o*t,  {  861,  U51,  SSSO 
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him,  n.id  not  because  thev  find  Hm  t    i  ■      .  '  *^^ 

§  488.    sutuf.  ^^  Q„.ua„.^'  n'7  ''"^f  "°tl»ng  to  do. 
respecting  the  qualifications  ofTt^!^'  ."■"'"'  "'  '''«  «=«""""»  law 

progress  of  thought,  these  restr  ctT  „"  ILT     '''''^'  '"^"'="^^*-     I"     - 
"ued  as  .lliberal  and  unnecessary    IT  '"^  '"•""""*«  '°  t«  rPcoc- 

respects  abolished  the.n  ei Z  iho    '  ^^'tlZ  ''^ "  "^«'«'  '-J""^"? 
hese  changes  have  often  embodk-d     f  the  1.^        ^'"  ""^'"'^^  "ff^^'t'ng 
tiiverse  rules.     In  order  to  have  before    ,;.  '^"»«tn>«nt  the  change  of 

Jta  affecting  a  given  rule,  it  is  t      s    J L'Tet' '"J''^ '"™  ^"  ^^^'^  '^^"^ 
of  enactments  or  statutory  sections  T.I  .""^  '"  *»"«  I''"'*  the  ^ries 

then  from  time  to  time  in  [he  cot^  of  t  "  "'""  ''''  «''"^™^  «««'>ject  a"  d 
tion  of  data.     Accordingly  it  is  mnT.      ''"'"•''^•""  ^f'^r  to  this  s,  Je  ,.  Xc 
subsequent  reference  if^    i    tT^  tZ^r  J"  '''  ""^  ^^  ^"^^^    or" 

reserving  for  other  places  the"  taluLT J  f'  ""''  '^'"''^"'  ^'^^H-'u^hip 
rules  of  testimonial  evidence.i  '  '"'''^  '•^l^^"'''^'  ^'"^h  affect  othS 

«^A„.pp,ioatio„ofth.-,wn,befon„d;«.,.      eo™™,„ 


5  497!^"  •PP"'"""""  •"  '"i,  will  be  found  ,«.,. 

refoJ.i't.r'wm""b«''L™^'"'    ««"«-   Here 
Prefaie:  ""'  e-'umerated   in  the 

tn.t  i„  certam  ca«,),.'S 'sf ;;  ;''^''^™'npe- 
<•  ■•2   remi.Tes       •iialifin.n,.,  k  ""•  '^  • 

IS40,  Stl&Vvl.t  o  9«  ?*•""."'  "■"  -"»«••): 
184.1.  S(.  6  ft  7  Vc    e  f-,  ',"""  T.'"  '^^    1814 

"Mice  ■»  often «b,tru.?e.rh^i,"''''  '."."""'«''  "f 
informa'tion  ai  ,o  .^  l,  ''.'•"r»'''e  that  f„|l 
.nmina.  and  in  eWl'cL  ^  oJudT^Tai  \T^  '" 

ti-ir  j."iyme„r„  ,"«•:;:;.'•  "''o"i.i  e^n* 

ad.liK-ed  and  on  the  truth^  nf  h  "*  w""*"'** 
N"w  therefore  Ik,  "  e  ^^  eS  •  w  "'"""""0-. 
"TeTeda.awi.ne,,  -hTl  ereaft  r  J'n  TT'.' 
Ih  re-ison  of  incaiiariti-  f J™  ■  ^  •"•"'liided 
fro".  ffivinff  evMoCe  'i  pm".I"iThT,J•"'^'•^; 
""t  render  competent  "anv  i„«  .  """  "'">" 
■"•■  the  l.n«hand  or  wi?e-,r„^-V"  ""■*  """•" 

■'"Tt",  •■  the  pSnie,, hereto" t'h"'"  ""•  "'*' ' 'i 

'■ll»'r   persons"?,  .;.  ,*"'"•  'heir  wivet.  a„d  n  1 

•■^  >"  the  proviso   .LnLrtit;     s'l-  7''*""'"' 

'  '■'"•»"«'•«.<«  wive,  of  .h:';.^i'-.A.ai^ii 


reS\?;''l;;rrtr^r"^r'- •«•••'' 

nothi„„,ha]lr.,;ie   hn.r„„K!:-  '■  «  *  <''« 
or  •■->ni,K.|].ii.ip  to  teitifv  Z    ^       f"  '"""'Petent 

ins  niMitnted  Ir,  con8^,,nl„  ^    ,  '"  ""•'■  P'wee.1- 

-<"■;"-«  the  tnarri.ge.an     ,J,,?;;"K''r,':'"  *"« 

herhy  her  lu«h.a  d  Ziiu^^lTr!.'"^-'""  ."""^'  '« 
St.  aa  &  2.3  Vl.t  0  6  Vfi  <"?/•' =  '"9. 
tor  divoree  fou,,  IH  „„  a^l"I  ""  "  "  '*"""" 
cruelty  or  ,le»e,t    „   Cth  h^i     •',  *'""''''"'  ""'h 

«ert.„n);  mog  st  L  t'^  v-  ?  ^''™"'''.'""-'le- 
the dis,.overv  of ,  „Vh  it  f .^fV: "" .' "^^'''erea, 
. ignally  promnted  .  the  r  .n,nlj"";'7 ''»"  ''^*n 
fon.  on  ,'he  admi.^ilJu;  7:°^?'.!'/. "'«  ««t"'- 


expedi;n  ■  o";Z„  •  "  ""T"^"  ""■'"- 
tlie  ol.iect  of  Jl?/,!'!'""'  "'  «»■"'«■'"■"  "ith 
covery^');  jL  ,Ji'3'"'f'  P-^^motinR  .„eh  di,- 

pnx-eetlin^  i,,  c„,;  "  3'^"'' .  § 'Vl*""^^^ 
an»«er  .0,  to  a  wiu^^H'  '  **  '^?"?P*"'nt;  bnt  „o 

"'  -li-pmof  thereof,  '87?''st''iri'^' """'«-'' 
^  N  (on  i».lictn,ent'or  pr.^^^j'^"*'''  Vict. 
<>nforce  a  .ivil  ri„i,,  ,„,</.,    ^'"H  to  trv  or 

and  com,».|laWe):  ls4%t48t\o^?'^^'^''' 
(in  pr««,,.,.ti„„s  for  raw  iiml.V  '•,"'  "'■'■  5  * 
K'rl   in  question   "or  am-     ,.        ■I'^f-  *''"''  "'« 

.tand  the  nat,  re  o  'a    ^afh  'tl  e'  ^""  '""'«'- 

"pinion  thf.  child  "i..  ,JZ  ■  I  """  *  "urf a 
telliKence  !.,  Mtifv  'TT*"'  •"'  "'"«-'*"«  in- 
deuce  and  "nder^  a„,l«  t  .V^nt!?  I"  "^""•  <■*'• 
truth  " ;  with  a  i.r,,I.;?  ".-  "^  "Ponk HR  the 

f-  -hioh :«:  ;r;  T^o^rr-'-i-^ -r-';-f»io„: 

V icr     »■     ij    c  o   !  V  *"'"       loaU,  St    5'>   «-  Kt 
601  •'*'5«(»'milar),,898;st  iii^l 
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II 


Vict.  0.  3(,  I  I  ("cT«rj  psnon  charged  with  an 
olftiu'P,  aiKl  the  wife  ur  hiuhaml,  n  th«  caw 
may  l>e,  of  the  pcnuu  charged,  iliall  be  a  compe- 
tent witiieM  fur  the  defence  at  every  Mase  of 
the  )irocee<lingi";  the  accuaed  thiia  leatifving, 
"■hall  not  be  aeked,  and  it  anked  ihall  not  be 
required  to  answer,  anr  queation  tending  to 
■how  that  he  has  committed  or  been  convicted 
or  been  chnrgetl  with  any  offence  other  than 
that  wherewith  he  ia  then  (barged"). 

II.  CikNAiiA.  DoMision  or  Cakapa:  Rev. 
St.  l8M,c.  106,t  lU  ( in  trlalfnndcr  the  Temper- 
ance Act,  the  wife  or  huaband  of  the  accuacd  ia 
compellable  and  competent);  Crini.  Code  1892, 
I  es.*)  (rape  niider  age,  and  indecent  aiwanlt ;  like 
Eng.  St.  I88S,  c.  69,  }  4);  Kt.  1893,  c.  31,  f  3 
("  A  |ierson  ahull  nut  be  incompetent  to  give 
evidence  by  reaaon  of  intercat  or  crime");  {  ♦ 
("  Every  peraon  charged  with  an  offence,  and 
the  wife  or  hualAud,  aa  the  caae  may  he,  of 
the  periMin  »o  ch.irgp(l,  ah.-\ll  lie  a  competent 
witneaa,  whether  the  peraon  ao  charged  ia  charged 
■oldy  or  jointly  with  any  other  peraon.  Pro- 
vided, however,'  that  no  hnaband  aball  be  compe- 
tent to  discloae  any  commnnication  made  to  him 
bv  hia  wife  during  their  marriage,  and  no  wife 
■fiall  be  competent  to  diacloae  any  communication 
made  t<>  her  by  her  huaband  during  their  mar- 
riage S.  The  failure  of  the  person  charged,  or 
of  the  wife  ur  huaband  of  ancli  peraon,  to  teatity, 
■hall  ni>t  bo  ma>le  the  aubject  of  comment  by 
the  jndge  or  hv  counael  for  the  prosecution  in 
addreaamg  the  'jury  ") ;  §  6  ("  A  witnen*  who  ia 
nnaiile  to  apeak,  may  give  hia  evidence  in  any 
other  manner  in  which  he  can  make  it  intelli- 
gible"); $  as  ("in  any  legal  proceeiling"  the 
rule  of  Kng.  .St.  1885,  c.  69,|  ♦,  la  adopted). 

Bkitikh  Columbia:  Kev.  6t  1897,  c.  71, 
IJ  4, 5  (like  Can.  .'^l  I S93,  c.  31,  ff  3, 4. omitting 
par.  2  of  §  4  and  th.  biat  clauae  of  par.  1 ) :  §  7 
(like  ib.  S  6) ;  jS  29  (teatimony  of  certain  nativea 
nut  uuderatanding  an  oath  may  be  received); 
c.  62,  S  27  (in  divorce,  the  Court  may  onler  the 
exainiuatiun  or  croaa-exainiiiation  of  the  peti- 
tioner, who  ahall  however  not  be  bound  to  »n- 
•wer  any  queation  tending  to  ahow  him  guiltv  of 
■dultcrv) ;  .St.  1900,  c.9,  j  3  (rencala  U.  S.  1897, 
c.  71,  §24,  anil  anbMtitutea:  "  [In  civil  proceed- 
inga,  the  parties]  and  their  wivpa  and  huabanda 
■hiul.  except  aa  hereinafter  excepted,  lie  compe- 
tent aa  witneaaea  and  compellable"  aa  if  not 
partita,  etc. ;  provided  that  Ihe  plaintiff'a  toali- 
roonr.  in  breach  of  promixo  of  marriage,  must 
lie  corroliorateil) ;  }  4  (adcU  the  following  aec- 
tion.  50,  to  K.  S.  1897,c.  71 :  "  No  hualiaud  ahall 
be  compellable  to  diacluae  any  communication 
made  to  him  by  hia  wife  dnring  the  nwrriage," 
and  NO  wife  aimilarly). 

Mamtoiia  :  Rev.  St.  1902, c  57,  K  3, 4, 6  (like 
Can.  St.  189.).  c.  31,  §!j  3,  4,  6) ;  J  39  (like  ib. 
J  2.1) ;  c  62,  §  72  (in  often,  ea  under  the  Factory 
Act.  the  nccuaed  ahall  I*  coiniietcnt  and  com- 
pellable);  c.  llfi.  §  "86  (in  oftencea  under  the 
Municipal  Act,  the  accuaod,  and  wife  or  huaband, 
■ball  lie  competent  and  compellnblel. 

Newfoosdi.ani.:  Conwd.  St.  I89'.>,c.  57,  J  13 
(no  person  "  ahall  be  excluded  by  reason  of  inca- 
pacity from  crime  from  giving  evidence") ;  i  1 
(the  partiea  and  their  beneficiaries,  "  and  the  hus- 
iMuda  and   wires  of    the  putiea"  and  of  the 


heneAciariea,  ahall  bo  "  competent  and  compel- 
lable," exce|it  aa  otherwise  declared;  provided 
that  "  the  party  ao  called  to  testify  may  lie  croaa- 
examined  by  the  opposite  party  nnder  the  mlea 
applicable  to  the  crtaw-exaniination  of  wi^ 
neaaea");  }  2  (no  [leraon  "charged  with  the 
conimiaaion  of  any  indicteble  offence  "  ahall  he 
"competent  and  compellable  to  vive  evideuoi 
fur  or  against  hiinsell  ur  horaclt,'  nor  ahall  any 
peraon  lie  "c<impellable  to  aiiawer  any  qneation 
tending  to  criminate  liimaelt  or  heraelf,''  nor 
ahall  any  littabiuid  "  in  any  anch  criminal  pn>- 
ceeding  he  "competent  or  compellable  to  give 
evid  lice  tor  or  agaiiiat  hia  wife."  nor  any  wife 
aimilarly;  but  nothing  here  "ahall  preclude  a 
defendant  or  the  hnaband  or  wife  of  the  de- 
fendant from  liecomiiig  a  witneaa,  should  he  or 
■he  think  fit,  in  any  summary  proceeding  of  a 
criminal  or  other  nature  " ;  and  "  no  witneaa  in 
any  proceeding  inatituted  in  coii»c<|Ucnce  of 
ailultery,  whether  a  jiarty  to  the  suit  or  nut, 
or  the  liiuabond  or  wife  u{  audi  party,  ahall  lie 
liable  to  lie  asked  or  Ininnd  to  answer  any  unea- 
tion  tendini;  to  almw  that  he  or  she  baa  nccn 
guilty  of  adultery,  uiileas  such  witneaa  ahall  have 
alreaily  given  evidence  in  the  aaine  proceeding 
in  disproof  of  hia  or  her  alleged  adultery  ") ;  S  3 
(marital  communications;  like  Kng.  St.  18.'i3, 
c.  83,  §  3);  S  4  (breach  of  promise;  like  Out. 
Uev.  St.  1897,  c.  73,  $6). 

Nbw  Bruxiwick:  Cunaol.  St.  1877,  c.  46, 
§  2  (no  peraon  shall  be  excluded  "  by  reaaon 
of  incapacity  from  crime  or  interest";  tlio 
pnrtiea  anil  lieiiericinnea  "and  the  husluuids 
and  wives  of  the  {uirtiea  thereto"  ahall  be 
"competent  and  cunipcllable,"  except  aa  here- 
after atated)  ;  S3  (a  peraon  charged  with  "any 
offence  punishable  on  summary  conviction  ' 
ahall  nut  be  "  competent  or  comiaillable  to 
give  evidence  for  or  againat  himself,"  nor  any 
peraon  "  conifiellablc  to  aiiawer  any  qucstiun 
intended  to  criniiiiute  himself  ";  nor  "any  hns- 
liaiiil  ciinipfltciit  or  compellable  to  give  evidence 
fur  ur  againat  bis  wife,  nor  any  wife  com|ieteiiC 
ur  compellable  to  give  evidence  for  or  ngiiinst 
her  hualmnd,  in  any  proi'ceding  np<iu  auminary 
conviction,  or  in  any  civil  proceeding  iiialitme.l 
in  couaequence  of  ailultery  ") ;  S  *  (marital  cuiii 
muiiicatiuna ;  like  Kng.  S't.  1853,  c.  83,  S  3) ;  $  .'i 
(the  furegoing  aectiona  ahall  not  apply  to  niiy 
proceeding  in  a  court  of  common  law  or  mntn- 
niouial  Court  "  inatituted  in  conscqiieiico  uf 
ailultery");  St.  1878,  c.  27,  §§1,2  (in  pnimiii 
tioiis  for  "any  fine,  penalty,  ur  iniprisuiiiiicnt. 
it  ahall  lie  competent  for  the  person  a^iiin^t 
whom  the  proceedings  are  taken  to  testifv  in  lii* 
own  defence";  but  be  aliail  nut  liccuininlliilili): 
§  3  (the  foregoing  shall  "aiipiv  tu  the  biisluMl 
or  wife  "of  the  jieraon);  .St.  '1897,  c.  29  ('tin- 
disability  of  any  husband  or  wife  tu  ijivi'  im 
dence  fur  ur  against  each  utiicr  in  am  ii\\\ 
priH'eeiUng  institnted  in  cunaei|iience  <if  autil- 
terv "  is  aliuli.sheil ;  thcv  ahall  lie  cinniieteni  iml 
comiielhllile) ;  St.  1898".  c.  22,  §  2  ("the  |hi>.m 
charged  and  the  wife  ur  huaband  a»  the  iM-e 
may  lie  uf  such  jHTsi'n"  ahall  lie  cini|S'liiit. 
whether  charged  sulily  or  jointly  ;  but  "  no  lin»- 
band  shall  lie  <iini|iete"nt  tudiscUise  any  i.nnnui- 
nication  maile  to  him  by  hia  wife  during  tlni'- 
marriage,"  and  nuwifeaiiuiUrlv) ;  St.  ISuz,  i  i'>, 
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[Chap.  XVIII 


two  or  mora  dafen<Unt«  w*  jaintl;r  imlictcd,  tha 
Court  may,  at  an;r  time  be(ura  tha  evideiica  (or 
the  (lafence  ha«  cuiunieiiced,  order  aoy  defenii- 
ant  to  he  diirharnd  (rum  the  indictment,  in 
order  that  he  mar  oe  a  witnew  for  the  prueecn- 
tion ;  and  aoch  unler  oueralea  aa  an  aoiniltal 
o(  >nrh  defendant,  provided  he  doe*  leetlfy  ") ; 

J  I  A30:2  (  '  When  two  or  more  defenilauta  an 
ointlv  indicted,  the  Court  may  direct  a  renlict 
o(  acquittal  to  be  entered  in  (avor  o(  any  one  o( 
them,  a)(ainiit  whom  then  is  not,  in  the  opinion 
of  ilie  Court,  evidence  lufflcieut  to  put  him  on 
hie  defence ;  and  being  acquitted,  he  may  Im  a 
wilueea  ")' 

Alaika:  C.  Ct.  p.  1900,  |}  US,  I4S  (like 
<)r.  Annot.  C.  1893,  ff  1361,  1363);  j|  149  (liiie 
ib.  I  136),  omitting  the  lait  wonlii,  (ulluwinf; 
"a  riKht  tu  crxa-examination ") ;  {  130  (liiie 
ib.  I  1.166);  C.  C.  P.  1900,  |  1013  (lilie  Ur. 
Annot.  C.  1893,  i  710,  omitting  the  flr<t  wn- 
tance)  ;  |  Iai4  (like  ib.  {  711,  innertins  in  tha 
flnt  clanxe,  "the  tranaaclion  and  o('^;  1900, 
f  1035  (lilceih.  (713,  nar.  1). 

Arizo.ia:  Rei-itfJ  SltilultB,  I8S7,  |  1863 
("  No  pernm  shall  be  incompetent  to  testify  on 
account  o(  color,  nor  because  he  is  a  party  to  a 
suit  or  proceeding  or  interested  in  the  issAe 
tried,  nor  liecaatc  he  has  been  indicted,  accoseil, 
or  convicted  of  a  crime");  {  1864  ("The  hus- 
band or  wife  of  a  party  to  a  suit  ur  proceediuK, 
or  who  i»  interested  iu'the  imue  to  be  tried,  shall 
nut  lie  incompetent  tu  testify  therein,  except  as 
to  coiiil  lential  cominunications  between  such 
huiilianil  and  wife,  but  neither  can  be  examined 
fur  or  agiinst  the  other  without  the  consent  of 
the  other,  but  thin  exception  does  not  apply  to 
a  civil  nctiuii  or  pruceedins  by  one  ,igaiiist  tha 
other,  nor  to  a  criminal  at  tiun  or  proceeding  for 
a  crime  cominitte  I  by  one  against  the  other  ") ; 
I  IHSIk  ("  In  action-i  by  or  against  executors,  ad- 
miiiUEraton,  or  gu:triti.ans,  in  which  judgment 
may  be  rendiTed.  for  or  against  them  as  snih, 
neither  party  shall  be  allowed  to  testify  against 
the  others  a.i  tu  any  tmnsactiun  with  or  state- 
ment by  the  testator,  intestate,  or  ward,  unless 
called  tu  testify  thereto  by  tlie  opposite  party  or 
required  to  testify  thereto  by  Oe  t'onrt ;  and 
the  provisions  of  this  section  shall  extend  to 
and  include  all  actions  by  or  against  the  heirs 
or  legal  representatives  of  a  deceilent  arising 
out  of  any  transaction  with  such  decedent"); 
f  3037  ("  All  persons,  without  exception,  other- 
wise than  ix  aperittnl  in  the  next  two  sections, 
who.  having  org»«.  of  sense,  can  perceive,  and, 
perceiving,  v.m  lunke  known  their  perceptions 
to  others,  m  iv  lie  witnesses.  Therefore,  neither 
parties  nor  oilier  persons  who  have  an  interest 
III  the  event  of  an  aetioii  or  proceeding,  are  ex- 
cluded ;  nor  those  who  have  lieen  convicted  of 
crime  ;  nor  persons  on  aii'ount  of  their  ^pinions 
on  matters  of  religious  lielief  ;  alihimgh  in  every 
case  the  credibility  of  the  witness  inav  he  drawn 
in  question  ") ;  §' aon«  ('The  following  per- 
sons cannot  be  witnesses  in  a  criminal  sction : 
1.  Those  who  atv  of  nnsouml  mind  at  the  lime 
of  their  priHluction  for  examination.  3  Chil- 
dren under  ten  years  of  age,  who  appear  in- 
capable of  receiving  just  impressions  of  tlie 
(acts  respecting  whic-n  thev  are  examined,  or  of 
relating  them  truly  ") ;  §  3039  ("  There  are  par- 


tknlar  ralationa  In  which  it  la  the  policy  of  tha 
law  to  enconra^  conBdence  and  to  praaerva  it  in- 
riolata ;  theralore,  a  person  cannot  ba  examined 
as  a  witnew  in  the  following  case* :  I .  A  hus- 
band cannot  be  examined  (or  or  against  his  wife, 
withont  her  couseut,  nor  a  wife  (or  or  against 
her  husband,  withont  his  roniant ;  nor  can  either, 
during  the  marriage  or  afterwards,  be,  without 
the  cimsent  of  the  other,  examined  aa  to  any 
communication  made  by  oua  to  tha  utiier  dur- 
ing the  marriage ;  but  this  exception  dues  not 
appiv  tu  a  criminal  action  or  proceeding,  fur 
a  crime  committed  by  one  agsiiMt  tlie  other  " ); 
I  3040  ("  A  defendant  in  a  criminal  action  or 
proceeding  cannot  be  compelled  to  be  a  witness 
ai^inst  himself;  hut  if  ba  offer  himself  as  a 
witness,  he  may  be  croas-examined  by  the  coun- 
sel (or  the  'l^vrritury  aa  to  all  matters  aliout 
which  he  was  examined  in  chie(  His  ucglvct 
or  refusal  to  be  a  witness  cannot  in  any  manner 
prejudice  him,  nor  be  nsed  against  him  on  the 
trial  or  proceeding  "I;  |3II3  ("  either  party  may 
be  a  witness  "  in  divorce  proceedings) ;  f f  1648, 
1649  (on  joint  Indictment,  the  Court  may,  on 

Erusecuting  attorney's  application,  at  any  time 
efure  defendant  has  gone  into  his  defence,  dis- 
charge defendant  to  testify  (ur  prusecutiou  ;  and 
when  the  Court  believes  that  there  is  not  suf- 
ficient evidence  as  to  one  to  put  him  on  his 
defence,  it  shall  onler  his  discharge,  before  evi- 
dence closed,  to  be  witness  (or  cosTed'udant). 

AnsAKSAS:  Slatutn,  1894,  {3908  ("No|ier- 
son  shall  he  rendered  liiconifjetent  to  testify 
ill  criminal  cases  by  rcascm  o(  liting  the  persnii 
iiijure<l  ur  defrauded,  or  intended  t.)  be  injiind 
ur  defraude<l.  ur  liecanse  he  would  be  eutitleil  to 
satisfaction  for  the  injury,  or  may  he  liaiile  tu 
pay  the  custs  u(  prusecutiou  ")  ;  {  3909  ("  In  all 
cases  where  two  or  more  persons  are  jointly  or 
otiierwise  concerned  in  the  commission  o(  any 
crime  or  inisilemeaiior,  either  o(  such  persons 
may  be  sworn  as  a  witness  in  relation  to  suih 
crime  orinisdemeaiiur :  lint  the  testimony  given 
by  stti'li  witness  shall  in  no  instance  lie  used 
against  him  in  any  criminal  prosecution  (or  the 
same  uffeme");  ^  3910  ("On  the  trial  of  nil 
indictments,  informations,  complaints,  and  other 
proceolingv  against  )ier«ons  charged  with  tlie 
commission  of  crimes,  of(cnces,  and  inisile. 
meoiiors,  the  person  so  charged  shall,  at  his  o«  n 
re<|nest,  but  not  otherwise,  lie  a  com|irteiit 
witness,  and  his  failure  to  make  such  request 
slktll  not  create  any  presumption  against  him  ") ; 
I  3911  ("  When  two  or  more  persons  are  in. 
dieted  in  the  sime  indictment,  either  may  tes. 
tify  in  behalf  of  »r  against  the  other  defeinl- 
ant  or  defendant*");  jf  2\2  ("All  pcrsio^s 
now  convictol  and  sentenced,  or  who  inav 
hereafter  be  convicted  and  sentenceil  to  the 
penitentiary  of  the  State  uf  Arlinnsas.  shall  l4> 
competent  witnesses  dnring  and  after  their  term 
of  ini|irisonment.  to  testify  in  all  prusecnli"i.<. 
suits,  or  investigations  toui-hing  the  ill  trentiuent 
of  persi:  -convicted  of  felony  and  the  unsanit.iry 
corulition  of  the  penitentiary  anil  camfis  in  whi.  It 
said  convicts  have  been  or  may  heresrfter  ■•!• 
confined,  and  of  the  kind  and  qnality  «1  f(»«| 
fnrnislietl  such  convicts")  ;  $  391.1  ("  j'lie  nnii- 
jieteiicy  of  such  convicts  to  testify  shnll  lie  lim- 
ited  to  the  matters  set  out   in   the  precMlint; 
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[Chap.  XVIIi 


•boat  which  h«WM  Msmlnctl  In  chief";  "hii 
M^lavt  ur  nfnMl  to  lie  »  wUiicm  csiinnt  in  my 
msuBcr  pnjailiee  hini  nur  Iw  uwtl  agaiut  him 
ua  the  triiU  ur  prucwdiua"). 

CoLOHAlio;  AMiuialrJ  StalHle$,  1891,  |  |85 
(iuKilvsiit  aMignmonUi  delitura  wire  may  Ui 
cumpelleJ  to  leetifjr);  |    1168  ("an  arieiiaorv 
during  the  hct  ilinll  be  ■  i-uinpetvnt  witnoM,'' 
BuleM  utherwiiMt   <li«|iulifl)>il):  |    1170  ("The 
party  or  partieii  injaml  KJiitll  in  all  cane*  lie 
eomueteut  witueuei,   uiiliv<«   lie,  the,  or  tliey 
aball  be  runilered  iu<'om)irU'iit  liv  reoaun  of  hia, 
her,  or  their  infamy  or  otiivr 'legal  invoinpe- 
tency  other  thiin  that  of  iiitftreat.    The  creiiiliil- 
Ity  of  ail  tuch  witnenMit  ahull  be  ieh  to  tlie  jurv 
aa  in  other  laaea"  ) ;  )  1171  (••  lleruafter  in  all 
criminal  caav*  trieii  in  any  court  of  thia  State, 
the  acvusetl,  if  lie  ao  deain.',  ahnll  lie  awnrn  aa  a 
witneaa  in  the  eaae,  anil  the  jury  ihall  i;iru  hia 
teetimonir  aucb   welRlit  a«   thiy  think  it  lie- 
•errea ;  but  in  no  oaeo  ahall  a  neglect  or  ref  iiital 
of  the  aecuaed  to  teatify  lie  taken  or  cunaiilert>J 
any    eviilenve  of  hia    suilt   or    innocence"); 
I  1173  ("Appnirera  ahall   not  be  allowed  to 

Sire  teatimouy");    |   1173  ("Tlie  aolemu  af- 
rmation  of  witneiaee  ahall  be  deemed  anli- 
cient  ") ;  |  2780  (on  preliminary  examination, 
tlie  accuaed  may  make  atatemeut,  umler  oath 
or  otherwiM,  "after  all   witneaaea  have  been 
heard"):    §  338J  (married   wuiniui   becoming 
■pecial  partUKr  in  liinitetl  tirin  "  ah  ill  be  a  com- 
petent witncHS  for  or  agaiuat  her  huaband,  tlie 
■ame  aa  thou;(h  tkfimuv  unit  "  in  all  pro<»ediuga 
ariiiug  out  of  partnenhip) ;  )  4785  |"  no  |ier- 
■ou  making  a  claim  againat  the  eatita  of  any 
leatator  or  inteatate  aliall  bo  permitted  to  prove 
the  aame  by  hia  or  her  own  i-.i  h,"  except  aa  in 
|478i.  for  uiiconteated  riaima) ;  jf  4816  (•'  That 
no  party  to  any  civil  action,  Muif,  or  prnceedinK, 
or  pi'raun  ilirectly  interested  in  the  event  thereof, 
■hall  be  allowed  to  teatify  therein  of  hia  own 
motion,  or  in  hia  own  behalf,  by  virtue  of  the 
foregoing  aection  [now  {  48S2]  when  any  ail- 
verae  party  anea  or  defenda  a*  the  tmatee  or 
conservator  of  an  idiot,  lunatic,  or  diatracted 
peraon,  or  aa  the  executor  or  adininiatrator, 
heir,  legatee,  or  deviiee  of  auv  deceaaetl  peraon, 
or  as  guardian  or  truatee  n'f  anv  ancli  heir, 
legatee,  or  deviaee,  niiloaa  when  called  as  a  wit- 
neaa by  such  adverse  party  so  aning  or  defend- 
ing; and  aim,  except  in 'the  following  cases, 
namely:    First:   In  any  aucb   action,  an-t,  or 
proceeding,  a  party  or  iiiternated  p«iio.,  n  •\/ 
testify   to  facts  occnrrinf;  after  the  d-n'.h  of 
such  deceased  person ;  Second :  Whnn  in  anch 
action,  suit,   or  proteeiliug,  any  agrnt  of  anv 
deceased  peraon  ahall,  in  behalf  of  any  person 
or  persona  auiug  or  being  micmI.  in  either  of  the 


then  BBch  opppsita  party  In  latcrral  s  .all  also 
be  ueriniitMl  lo  testify  as  to  the  same  cuuver- 
satioD  or  traiiaoctiou ;  Fourth  :  When  in  any 
BiU'h  action,  suit,  or  pMCMiling,  any  witneaa 
not  a  party  to  the  record,  or  not  a  paHr  in  in- 
terest, or  not  an  ageul  of  such  deceaaeii  per- 
sou,  shall  in  behalf  of  any  party  to  sorh  a>'ll<iii, 
suit,  or  proceeding,  teatify  to  any  converaati  u 
or  ndiniaaiiin  by  anv  ailirne  pnrtv  or  pnrtica  m 
intereat,  occurring  liefure  tlie  deiith  and  in  tlie 
alisence  of  such  deceaaed  person,  such  a<lviTi.e 
party  or  parties  in  intereat  may  alao  teatifv  to 
the  aame  admiaaion  or  conrcraation ;    Fifth : 
When  in  any  such  actioa,  suit,  or  proceciling 
the  deposiiion  of  such  de^-eosed  peraon  ahall  !« 
reail  in  evidence  at  the  trial,  any  advent  party 
or  (lariiea  in  interest  mav  teatify  as  to  all  mat- 
ters and  things  testifleil  to  in  auch  dep<Mitinii 
by  such  deceaaed  person  and  not  excluded  fur 
irrelevancv  or  incompetency  ") ;  |  4818  ("  That 
in  any  action,  suit,  or  proceeding,  by  or  agninat 
any  surviving  partner  or  partners,  joint  coiitrm- 
tor  or  contractors,  no  adverse  party  or  penuoi 
adveraely  interested  in  the  event  thereof,  ahall, 
by  virtue  of  section  one  of  this  act,  be  rriulered 
a  competent  witneaa  to  testify  to  any  admiaaion 
or  couveraatioo    by  any   deceaMxl   partner  ..r 
joint  contractor,  nnleas  some  one  or  more  of  the 
Burviving  partners  or  joint  contractors  were  uln> 
present  at  the  time  of  auch  admiaaion  or  con- 
versation"); }481'J  (an  aaaiKumeut  or  n>lia;.e 
"  made  for  the  purpoae  of  allowing  audi  pera..n 
to  testify  "  dnea  not  make  him  competent  uiiili  r 
{}  48 1 G,  4818) ;  I  4830  (atntnte  is  not  to  affe.t 
the  Uw  in  regard  to  the  aettlenieiit  if  psiair* 
of  deceaaed  [xTaona,  etc.,  or  to  the  ai-iinon;i;,.i{ 
ineiit  or  proof  of  deeda,  or  to  the  atteatatinn  nf 
inatrumeuts  required  to  be  attested);   |  4»rt 
("All  peraona,  without  exception,  other  th:iii 
those  aperilleil  in  the  next  three  aectioii".  ni;  I 
In  the  second,  third,  fourth,  seventh,  and  eitihth 
sections  of  chapter  one  hundred  and  four  of  ihe 
general  hiws  Unftni],  may  he  witnesses.    Neither 
parties  nor  other  persona  who  have  an  intereat  in 
the  event  or  pnKvetling  shall  lie  excluded;  n.ir 
those  who  have  lieen  convicted  of  crime:  imr 
persons  on  account  of  their  opinions  on  niattcri 
of  religiooa  belief;  although  in  every  eaae  tlie 
credibility  of  the   witness  may   be  drawn   in 
question,  as  now  provided  by  law ;  but  the  con- 
viction of  any  person  for  any  crime  mav  \>c 
shown  for  the  purpose  of  affecting  the  c're.!!- 
billty  of  such  witness;  and  the  fact  of  an,  li 
conviction  may  he  proved  like  any  other  fn,  t 
not  of  record,  either  by  the  witneas  him*  If 
(who  shitll  be  compelled  to  testifv  thereto).  .,r 
by  any  other  peraon  cognizant  of  such  coim,- 
tfon,  as  impeaching  testimony  or  by  anv  ntler 


X.„VT-        I*  "  «  ""-.■  '"  """"  °'  '"*  *'"°'  "  i'npetchlng  testimonv  or  by  anv  nth.r 

capaeitiea  alnive  named,  teatifv  to  any  conver-  competent  teatimony  ") ;  «4823("Thefolln»ii„' 

■ation  or  transaction  between  tfie  agent  and  the  peratms  shall  not  lie  wit!lesses\  1    Thoae  mlZ 

T:::SJ^Xf:^:^:':''^r'i'.!!:?±^]::^.  •^^'"^^^^ ""?-•  v ""..!»« ..f th^r ,., 


as       I jT J.-—-.-™.    ...     ••■•■vsi.nvf   eui  ■■     piti  ^  T 

or  parties  in  interest  may  testify  coucer;iing  tii's 
same  conversation  or  transaction ;  Third : 
When  in  any  such  action,  suit,  or  proceeiling, 
an^  such  party  sning  or  defending  as  afore- 
said, or  any  person  having  a  direct  intereat  In 
the  event  of  such  action,  suit,  or  proceeding, 
shall  testify  in  behMf  of  such  party  so  aning  or 
defending,  to  any  con  vernation  or  tnu>sai-tion 
with  the  opposite  party  or  parties  in  interest. 


duction  for  examination.  9.  Children  niiili-r 
ten  veara  of  age  who  appear  incapable  of  re- 
ceiving iiist  impressions  of  the  facts  reapeiiin:; 
which  they  are  examined  or  of  relating  thi-ni 
truly  ") :  |  4834  ('•  There  are  particular  rehiii.m* 
■n  which  it  is  the  policy  of  the  law  to  encouriiie 
conflilence  and  to  preserve  it  inviolate ;  there- 
fore a  person  ahall  not  be  examineil  aa  a  » it- 
ueas  iu  the  following  cases:    I.    A   bualiaul 
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■  njt,  c.   10,  f  ,18  (no  nrnion   ronvirtcil  at  •,„. 
Jiirv  o,  .nb,.,„„,|„„  „/  ,»,j,,rv     ,  ,rV^/.l'; 
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Piirt.-  Khill   k«  „ii  «gi>i»»t  them,  neither 
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TESTIMONIAL  QUALIFICATIONS. 


[Chap.  XVIII 


CoxnecticOT:  Gmeml  SlnMm,  1887, 
§  1094  ("  In  action!  hy  or  affaiumt  tlie  reprs- 
senCiitives  uf  tleceaned  ^nM>ii!i,  the  eutriea, 
mcmurauda,  ami  derlaratiou.')  of  the  (leoe,ii<e<l, 
relevant  to  the  matter  in  \mae,  may  be  received 
as  evidence;  and  iu  actions  liy  or  againxt  the 
repreMintatives  of  deceaied  peraonii,  in  which 
any  trnstec  or  receiver  is  an  adverse  party,  the 
testimony  of  ihe  deceased,  relevant  to  the  mat- 
ter in  issue,  given  at  his  examination,  upon  the 
applicatiim  of  said  trnstee  or  receiver,  shall  l>e 
received  in  evidence");  §1097  ("A  wife  shall 
be  n  competent  witness  against  her  huslnnd  in 
any  action  brought  against  him  for  uccessurieg 
furnished  her  while  living  npart  from  him ") ; 
§  lO'JS  ("  No  person  shall  lie  dismialifled  as  a 
witness  in  any  action  hy  reason  of  his  interest 
in  the  event  of  the  same' as  a  party  or  otherwise, 
or  of  his  disl>elief  in  the  existence'  of  a  Snpn-me 
Being,  or  of  his  conviction  of  crime;  lint  such 
interest  or  conviction  may  he  shown  for  tlie 
purpose  of  affecting  his  credit ") ;  §  I0:)9  (Any 
party  to  a  civil  action  may  compel  any  adverse 
party  or  "  any  person  for  'whose  immediate  and 
adverse  benefit "  the  action  was  begun,  etc.,  to 
testify ;  but  not  compel  both  discovery  and  tes- 
timony from  the  same  p.irty);  §  1623  ("Any 
person  on  trial  for  crime  sli.tll  be  a  coni|)etent 
witness,  and  at  his  or  her  option  may  testify  or 
refuse  to  testify,  npon  such  tri.il,  and  if  such 
person  has  a  husband  or  wife,  he  or  she  shall  lie 
a  competent  witness,  but  may  elect  or  rt'fnse  to 
testify  for  or  against  the  ai-ciised,  except  that  a 
wife  wlien  she  has  received  personal  violence 
from  her  husband,  miy,  upon  his  trial  therefor, 
be  compelled  to  testifv  in  the  same  manner  as 
any  other  witness.  Tlie  neglect,  or  refus.il,  of 
an  accused  party  to  testify  shall  not  be  com- 
mentecl  u|ion  to  the  Court'  or  jury  "). 

Dki.awake:  Rerised  SlnlHle3,'lS9:i,  c.  107, 
§  4  ("  In  criminal  prosecutions,  a  free  negro  or 
free  mulatto,  if  otiierwise  com|)ctent,  may  tes- 
tify, if  it  shall  appear  to  the  Court  that  no' com- 
petent white  witnesK  was  present  at  the  time  the 
fact  charged  is  alleged  to  have  been  committed ; 
or  that  a  white  witness,  being  so  present,  has 
since  ilied  or  is  absent  from  the  State  and  can- 
not be  pmluced  ;  pmviiled  that  no  free  negro 
or  free  mulatto  shall  be  admitted  as  witness  to 
charge  a  white  man  with  being  the  father  of  a 
bastard  child  ");  Ijiws  (vol.  II),  18.V»,  c.  .598,  §  1 
("  A  pitrty  to  the  record  in  any  action  or  judicial 
proceeding,  or  a  person  for  whose  immediate 
benefitsuch  proceeding  is  prosecuted  or  defended, 
may  be  examined  as  if  under  cross  examination, 
at  tlie  instance  of  ihe  adverse  party,  or  any  of 
thorn,  and  for  that  purpose  may  lie  compelled  in 
tlie  same  manner,  and  sniiject  to  the  same  rules 
of  examination  as  any  otlier  witness  to  testify ; 
but  the  party  calling  for  such  examinittion  shall 
not  be  excluded  [concluded  ?]  thereliy,  but  may 
rebut  his  testimony  by  other  evidence  ") ;  §  2 
("A  party  pMposiiig  to 'examine  a  party  adverse 
in  interest  may  have  the  same  pnx-ess.and  means 
of  compelling  attendance  and  respoii.sc  as  the  law 
proyiiles  in  the  ca.se  of  ordinary  witnesses  ") ;  §  3 
("  N'o  person  sli.all  be  excluded'  from  testifying  as 
a  witness  by  reason  of  his  having  been  convicted 
of  a  felony,  but  evidence  of  the  fact  mav  be 
given  to  affect  hii  credibility  ") ;    Laws  1873, 


c.  !>^0,  S  10  ("  It  shall  and  may  be  lawfnl  for 
husliand  and  wife  to  testify  in  ail  civil  actions  in 
which  either  or  both  are  or  may  lie  parties  to  (he 
suit");  tj»w«(vol.  16),  1881,c.  537,  flC'Noiier- 
son  shall  be  incompetent  to  testify  in  any  civil 
action  or  proceeding  whether  at  law  or  in  equity, 
liecause  he  is  a  party  to  the  record  or  interested 
in  the  event  of  the  'suit  or  matter  to  be  deter- 
mined ;  provided  that  in  actions  or  proceeding's 
by  or  against  execntors,  administrators,  or  gnar- 
diiins,  in  which  juilgment  or  decree  may  lie  ren- 
dered for  or  against  them,  neither  jmrty  shall  lie 
allowed  to  testify  against  the  other  as  1 1  any 
transaction  with  or  statement  by  the  testator, 
intestate,  or  wanl,  unless  called  ti  testifv  thereto 
by  the  opposite  party");  Laws  (vol.  1*9 ),  189,1, 
c.  777,  §  I  ("  Kacli  and  every  person  accused,  or 
who  shall  be  accused,  of  any  felony,  misde- 
meanor, or  offence  whatsoever,  pnnishable  by 
the  laws  of  this  .State,  now  or  hereafter  in  force, 
sh.all,  ntKin  his  or  her  trial  before  any  tribunal 
established  by  the  Constitution  or  laws  of  this 
State,  have  the  right  to  testify  in  his  or  her  own 
behalf,  and  shall  also  have  the  right  to  testify 
for  or  against  any  other  person  or  persons  jointly 
tried  with  him  or  her ;  provided,  however,  that 
a  refusal  to  testify  shall  not  be  construed  or 
commented  npon  as  an  indication  of  guilt"). 

Floriiia:  Heiised  Sinliiles,  I8D2,  §  109S 
("  So  person,  in  any  Court  or  before  any  of- 
ficer acting  judicially,  shall  be  excluded  from 
testifying  as  a  witness,  by  reason  of  his  interest 
in  the  event  of  the  action  or  proceeding,  or  lie- 
canse  he  is  a  party  thereto ;  provided,  however, 
that  no  party  to  such  action  or  proceeding,  nor 
any  person  interested  in  the  event  thereof,  nor 
any  person  from,  through,  or  under  whom,  any 
such  party  or  interested  person  derives  any  in- 
terest or  title  by  assignment  or  otherwise,  shall 
be  examined  as  a  witness  in  regard  to  any  trans- 
action or  communication  between  such  witness 
and  a  person  at  the  time  of  such  examination 
deceased,  insane,  or  lunatic,  against  the  execu- 
tor, administrator,  heir-at-law,  next  of  kin,  as- 
signee, legatee,  devisee,  or  survivor  of  sncli 
deceased  person,  or  the  assignee  or  committee 
of  such  insane  iierson  or  lunatic ;  but  this  pro- 
hibition sliall  not  extencl  to  any  transaction  or 
communication  as  to  which  any  such  executor, 
administrator,  heir-at-l.iw,  next  of  kin,  assignee, 
legatee,  devisee,  snrvivor,  or  committeeman  shall 
be  examined  on  his  own  lieh.-Uf,  or  as  to  which 
the  testimony  of  snoh  deceased  perwii  or  hina- 
tic  shall  be  given  in  evidence") ;  §  1096  ("  Per- 
sons who  have  been  convicted  in  any  Court  in 
this  State  of  murder,  perjury,  piracy,  forgi^ry, 
larceny,  robbery,  arson,  sodomy,  or  buggery, 
shall  not  be  competent  witnes.ses.  Kven  n  iiar- 
don  of  a  person  convicted  of  perjury  shall  not 
render  him  competent.  Such  conviction  ni.ay 
Cie  proved  by  (questioning  the  proposed  witiies.«i, 
or  if  he  deny  it,  by  producing  a  record  of  his 
conviction";  see  St.  1901,  in/ru);  §  1097  ("  Tes- 
timony as  to  the  general  character,  and  an 
admission  of  proof,  as  provided  in  §  1090,  of 
the  conviction  of  any  witness  who  shall  have 
been  convicted  in  this  State  of  any  crime  other 
than  those  mentioue-'  'n  said  section,  or  who 
sh.all  have  been  coin  ..ed  of  any  crime  in  any 
other  State,  may  be  given  in  evidence  to  affect 
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hi«  crediMIitv  " ) ;  §  1808  (executor's  oath  not 
Bilniitted  to  prove  will,  if  he  i»  "  iuterestej  in 
the    estate    tlicnin    bciiueaihcil,    or  auv    part 
thereof);   §§2321,  2322  (disputed  ow.'ierihip 
of  live  »twk  HI  certain  cases,  must  1»  pn)ved 
by   disinterested    testimony ");  §  286.3  ("The 
provisions  of  law  relative  to  the  competency  of 
witnesses  in  civil  cases  sjiall  olrtaiu  also  in  crim- 
inal cases  ") ;  S290.-)  ('Approvers  shall  not  l« 
admitted  in  any  case  whatever")  j  S  2908  (••  In 
all  criminal  (iroseciitioiiB  the  accused  shall  hai  •■ 
the  riglit  of  making  a  statement  to  the  jurv 
nnder  oath,  of  tlie  matter  of  his  defence  or  her 
defence    ;  see   St.    189.i,   infra);    St.    1891,  c. 
4029  ("  In  the  trial  of  civil  actions  in  this  State, 
neither  the  husband  nor  the  wife  shall  he  ex- 
cluded as  witnesses,  where  either  the  s^iid  hus- 
band or  wife  ia  an  interested  party  to  the  suit 
pending');  St.  189.V  c.  4400  (•  In"  all  criniiiial 
prosecutions  the  accused  mav  at  his  oiition  l« 
sworn  as  a  witness  in  his  own  behalf,  and  shall 
in  such  case  bo  subject  to  examination  as  otlicr 
witnesses    ) ;  St.  1901,  c.  4966  ("  No  person  shall 
tie  disqualified  to  testify  ...  by  reason  of  convic- 
tion ol  any  crime  except  perjury  "). 

(Jkoroia:  CWc,  1895,  §  5198  (1)  ("Com- 
munications between  husband  and  wife,"  ex- 
clu ied) ;  $  >i26a  ("  Keli.'ious  belief  gcw-s  oiilv  to 
the  credit  ) ;  §  5269  ("So  person  offered  is  a 
witness  shall  be  excluded,  by  re.ison  of  inca- 
jiaciiy  for  crime  or  interest,  or  from  lieing  a 
party,  from  giving  evidence,  either  in  person  or 
by  deposition  [in  any  court  or  proceeding] 
but  every  nerson  so  offerctl  shall  be  competent 
and  compellable  to  give  evidence  on  Iiehalf  of 
either  or  any  of  the  parties  to  the  said  suit 
action,  or  other  proceditig,  except  as  follows- 
1.  Where  any  suit  is  instituted  or  ilefended  by 
a  person  insane  at  the  time  of  trial,  or  by  an  iii- 
dorsee,  assignee,  transferee,  or  by  the  personal 
representative  of  a  deceased  perion,  the  oppo- 
site party  shall  not  lie  admitted  to  testify  in  liis 
own  favor  against  the  insane  or  deceased  per- 
son, as  to  trans.action8  or  communications  with 
such  insane  or  deceased  person  2.  Where  any 
suit  IS  instituted  or  defended  bv  partners,  per- 
sons jointly  liable,  or  interested,  the  opposite 
l«rty  shall  not  lie  admitted  to  testify  in  his 
own  favor  as  to  transactions  or  comninnicatioiis 
solely  with  an  insane  or  dcce,ised  partner,  or 
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witness  would  he  incompetent  if  deceased  a-rent 
had   liecn  principal.     6.  In  all  cases  where'the 
personal  lepn'seiitative  of  the  deceased  or  insiinp 
p.irty  has  introduced  a  witness  interested  in  the 
event  of  a  suit,  who  has  tcstifie.1  n»  to  nansiic- 
tions  or  communications  on  the  part  of  the  sur- 
viving agent  or  party  with  a  deceased  or  insane 
irnrtv  or  agent,  the  surviving  party  or  his  agent 
may  be  examined  in  reference  to  such  facts  tes- 
tified to   by  said  witness";  ninemled  l.v  Acts 
1900,  p.  57,  Van  Kpps'  Suppl.  g  6200,  bv  adding  • 
whether  such  transactions  or  cominunications 
were  had  by  such  insane  or  deceased  person  with 
the  party  testifying  or  with  any  other  person  "I  • 
Ac's    '897,   p.  .5.1,   Van    Kpps'  Sunpf  ^  6222- 
('  When  suit  IS  instituted  against  joint  dcfiiid- 
nnts,  one  of  whom  is  the  representative  of  an 
insane  or  deceased  person,  the  sane  or  living 
mrty  defendant  shall  not  be  admitted  to  te?- 
tify  as  to  any  transaction   or  coiiininnication 
with  the  insane  or  deceased  partv,  when  his 
evidence  would  tend  to  relieve  or"  modify  the 
liability  of  the  partv  offered  as  a  witness  and 
tend  to  make  the  estate  of  said  iiLsane  or  de- 
ceased party  prini.ari!v  liable  for  the  debt  or 
default  ');  Code  189.1,  §  5270  ("There  shall  be 
no  other  exceptions  ollowed  under  the  fore.'oinir 
paragraphs");  §5272  ("Nothing  containnl    in 
section  5269  shall  apply  to  any  action,  suit,  or  iiro- 
ceeding  m  any  Court,  instituteil  in  consequence 
of  adultery,  or  to  any  action  for  breach  of  promise 
of  marriage  ") ;  §  5273  (■'  I'ersons  who  have  not 
the  use  of    reason,  as  idiots,  lniintii.a  during 
Iniiacy,  and  children  who  do  not  understand  the 
nature  of  an  oath,  are  incompetent  witnesses"); 
5  5274  ("Drunkenness,  which  dethrones  reason 
and  memory,  incapa-itates  dnriiig  its  contiim- 
aiice    ) ;  §  5275  ('  No  physical  defects  in  any  of 
the  senses  incapacitates  a  witness.     An  iiiter- 
pretpr    may   explain    his    evidence");    §  .5276 
("The   Court    must,    by   examination,    decide 
upon  the  capacity  of  one  alleged  to   be    in- 
competent  from    idiocy,    lunacy,  or    insanity, 
or    driiiikeuiiess,     or   "childlKKid ") ;     Ciimm'd 
Co,le,  189.%  li§    lolO,  1011   ("In    all   criminal 
trials    the    prisoner   shall    have  the   right   to 
inake  to  the  Court  and  jury  such  8t.ateineiit  in 
the  case  as  he  may  deem  proper  in  his  defence. 
It  shall  not  be  under  oath,  ami  shall  have  such 
force  only  as  the  jury  may  think  right  to  give  it. 
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tun  the  opposite  party  shall  not  be  admitted  to 
testify  in  his  own  Iiehalf  to  transactions  or  coni- 
iniimcations  solely  with  a  deceased  or  insane 
officer  or  agent  of  the  corporation.  4.  Whore 
a  (lerson  not  a  party,  but  a  p<'rsoii  interested  in 
tic  result  of  the  suit,  is  offered  as  a  witne.ss,  he 
shall  not  be  competent  to  testify,  if,  as  a  party 
to  the  cause,  he  would  for  any  cause  bo  incom- 
petent. 5.  No  agent  or  attornev-at-law  of  the 
surviving  or  sane  party,  at  the  time  of  the  trans- 
action  testified  aliout,  sh.all  be  allowed  to  testify 
in  favor  of  a  sun'iving  or  sane  party,  under  cir- 
cumstances where  the  principal^  a  party  to  the 
ciuise,  could  not  testify;  nor  can  a  suniving 
|).irty  or  agent  testify  In  his  own  favor,  or  in 
favor  of  a  surviving  or  sane  party,  as  to  trans- 
actions or  commmiicatious  with  a  deceased  or 
insane  agent,  nnder  circumstances  where  inch 
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testimony  in  the  cause '' ;  hut  in  so  making  a 
statement,  he  ia  not  compellable  "to  answer 
any  niiestioiia  on  cros.«exainination,  should  ho 
think  pro|ier  to  derline  to  answer";  "no  per- 
son, who  in  any  criminal  proceeding  is  r':ir"ed 
with  the  cominLssion  of  any  indictable  offenicTor 
any  offence  pnuishable  on  sunim.irv  conviition, 
IS  competent  or  compellable  to  give'evidence  for 
oraLMinst  him.self ") ;  §  loll  (4)  ("  Husban.l  and 
wife  shall  not  lie  coni|ietcnt  or  compellable  to 
give  evidence  in  any  criminal  proceeding  for  or 
against  each  other,  except  that  the  wife  shall 
be  competent,  bnt  not  compellable,  to  testify 
against  her  husband,  upon  his  trial  for  any 
criminal  offence  committed,  or  attempted  to 
have  been  committed,  upon  her  person.  She  is 
also  a  competent  witness  to  testify  for  or  against 
her  husband,  in  ca-ses  of  abandonment  of  his 
child,  as  provided  for  in  $  114  of  this  Codi ") ; 
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{  1 U  (aa  above) ;  §  104  (wife  to  he  a  "  competent 
witnew."  when  hushantl  U  tried  for  inaltrcat- 
meut  of  wife) ;  J  910  (acouaeil's  Htatenieut  before 
a  magistrate,  regulatpil). 

Hawaii:    Civil  Luien,    1897,  §  1412   ("No 
pemon  offered  aa  a  witiiPM  uliall  hereafter  l>e 
excluded  by  reamn  of  incapacity  from  crime 
(perjury  or  iulwrnation  of    perjury  only  ex- 
cepted) or  interest,  from  giving  evulcnce.  .  .  . 
But  every  penwn  ao  offered  may  and  shall  he 
admitted  to  give  evidence,  notwithstanding  that 
such  person  majr  or  shall  have  an  interest  in  tlio 
matter  in  question,  or  in  t!iu  event  of  the  trial  of 
anv  issue,  matter,  question  or  iiujuiry,  or  of  the 
suit,  action  or  proceeding  in  which  he  is  offered 
as  a  witness,  and  notwithstanding  tliat  snch  per- 
son offered  as  a  witness  may  have  liecn  previ- 
ously cimvicted  of  anv  crime  or  nffenie  except 
aa  aforesaid  ") ;  §  1413  (".  .  .  It  shall  lie  lawful 
for  such  Court  or  pei-son  to  receive  the  evidence 
of  any  minor,  notwithstamling  he  may  be  desti- 
tute of  the  knowledge  of  God  and  of  any  belief 
in  religion  or  in  a  future  state  of  rewanls  and 
punishments.     Provided  always,  that  the  evi- 
dence of  such  minor  shall  be  given  upon  his 
affirmation  or  declaration  to  tell  the  truth,  the 
wliole  truth,  and  nothing  hut  tlie  truth,  or  in 
sucli  other  form  iu  may  be  approved  of  and  al- 
lowed by  such  Court  or  person  iis  first  aforesaid, 
and  after  he  shall  have  been  cautioned  by  such 
Court  or  p»rson  that  he  will  incur  and  be  liable 
to  punishment  if  he  do  not  tell  the  truth.    Pro- 
vided also,  that  no  snch  evidence  shall  in  any 
Cft'ie  be  receivcii  nnle.ss  it  shall  lie  proved  to  the 
satisfaction  of  such  Court  or  such  person,  that 
such  minor  perfectly  understand..,  the  nature  and 
object  of  snch  declaration  or  aSirmation  as  afore- 
said, and  the  purpose  for  which  his  testimony  ia 
required  ");  §  1414  ("  .  .  .  Parties  thereto,  and 
the  party  on  whose  liehalf  any  such  action,  suit, 
or  proceeding  may  lie  brought  or  defended,  and 
the  husbands  ami  wives  of  such  p,irties  and  per- 
sons respectively  sli.all  (except  as  hereinafter 
excepted)  lie  competent  and  couipellablo  to  give 
cviflence,  cither  in  person  or  bv  <leposition,  ac- 
cording to  the  practice  of  the  Court,  on  behalf 
of  either  or  any  of  the  [parties  to  the  (?)]  said 
suit,  action  or    proeceilmg ") ;    §  1415  ("The 
defendant    in    any    criminal    proceeding    may 
give  evidence  on  his   own    belialf,  and  tliere- 
npon   he  subject  to  cross-examination   in  like 
manner  aa  any  other  witness,  but  in  case  anv 
such  person   shall  neglect  or  decline  to  offer 
himself  aa    a  witness,   no   inference    shall  be 
drawn  prejudicial  to  such  accused    by  reason 


give  evidence  against  her  husband,  except  In 
anch  cnaea  where  such  evidence  may  now  lio 
piven ;  provided  also  that  in  all  criminal  pro-eed- 
ings  the  husband  or  wife  of  the  party  accused 
shall  lie  a  competent  witness  for  the  defence  ")  j 
§  1417  ("No  husband  shall  be  compellable  to 
disclose  any  communication  made  to  liim  bv  hia 
wife  (luring  the  marriage,  and  no  wife  shall  !« 
compellable  to  disclose  any  communicatinn  made 
to  her  by  her  bnsliand  during  the  marriage  ") ; 
$  19."i5  (in  divorce,  the  Court  may  in  discretion 
"examine  either  or  both  of  the  parties  upon 
on^h,  in  order  to  prevent  collusi<m  "). 

Idaho  :  /li-vined  i)l<i''ile.s,  1887,  §  5956  ("  All 
persona  without  exccpiion,  otherwise  than   is 
6peeifie<l  in  the  next  two  sections,  who,  having 
organs  of  sense,  can  perceive,  and,  perceiving, 
can  make  known  their  peri'eptions  to  others^ 
may  be  witncssea.     Therefore,  neither  parties 
nor  other  persons  who  have  an  interest  in  the 
event  of  an  action  or  proceeding  are  excluded  ; 
uor  those  who  have  been  convicted  of  crime ;  nor 
persons  on  account  of  their  opinions  on  matters 
of  religions  belief ;  althongh  in  every  case  the 
credibility  of  the  witness  may  lie  drawn  in  ques- 
tion, by  the  manner  in  which  he  testifies,  bv  the 
character  of  hia  testimony,  or  by  evidence  n'ffcct- 
iilg  his  character  for  truth,  honesty,  or  integrity, 
or  his  motives,  or  by  contradictorv  evidence; 
and  the  jury  are  the  exclusive  judges  of  h  » 
credibility");  §5957  ("The  following  persons 
cannot  bo  witnesses:    1.  Those  who  are  of  un- 
sound mind  at  the  time  of  their  production  fur 
oxaniinatiou.     2.  Children  under  ten  vears  of 
age,  wh'i  appear  incapable  of  receiving  just 
impressions  of  the  facts  respecting  which  thev  are 
examined,  or  of  relating  them  truly.    3.  Parties 
or  assignors  of  parties  to  an  action  or  proceeding, 
or  persons  in  whose  behalf  .in  action  or  proceed- 
ing is  prosocuted,  against  an  executor  or  an 
ailininistrator,  upon  a  claim  or  demand  against 
the  estate  of  a  dece.ised  person,  aa  to  auy  mat- 
ter of  fact  occurring  liefore  the  death  of  such 
deceased  person");   §  5958  ("  Tiiere  are  par- 
ticular relations  in  which  it  ia  the  policy  of  the 
law  to  encourage  confidence  and  to  preserve  it 
inviolate ;  therefore  a  person  cannot  be  examined 
as  a  witness  in  the  following  cases :    1.  A  hus- 
band cannot  lie  examined  for  or  against  his 
wife,  without   her  consent,  nor  a  wife  for  or 
against  her  husband,  without  his  consent;  nor 
can  either,  dnring  the  marriage  or  afterwards, 
be,  without  the  consent  of  the  other,  exainiiied 
as  to  any  commuiiiciition  made  by  one  to  the 
other  during  the  marriage;  but  this  excepticui 


,.f  ■...„».  i     ; —    —    ---..    --..     -J    .^.,o,,u       v/iiici  uuiiiij;   lilt!  inurrnige;   DUE  [nis  exceptlcill 

of  such  iie«lect  or  refusal,  nor  sh.all  any  argn-     does  not  appiv  to  a  civil  action  or  proceeding  bv 
m?nt  lie  permitted  tendinir  to  iniure  the  defenen     one  against  the  other,  nor  to  a  criminal  artioli 


I  permitted  tending  to  injure  the  defence 
of  such  accused  person  on  account  of  snch  failure 
t )  offer  himself  as  witness  ") ;  §  1416  ("  Nothing 
herein  contained  shall  render  anv  person  who 
in  any  criminal  proceeding  is  charged  with  the 
core  mission  of  any  indictable  offence,  or  any 
offence  punishable  on  sumniarv  conviction,  eom"- 
pellahle  to  give  evidence  for  or  against  himself; 
or  (except  as  hereinafter  mentioned)  shall  render 
any  person  compellable  to  answer  anv  question 
teiiding  to  criminate  himself,  or  shall  in  any 
criminal  proceeding  render  any  huslmnd  compe- 
tent or  compellable  to  give  evidence  against  fiis 
wife,  or  any  wife  competent  or  compellable  to 


or  proceeding  for  a  crime  committed  bv  violeiitc 
of  one  ag.iinst  the  person  of  the'othe-"); 
§§  7861,  7862  (like  Cal.  P.  C.  §§  1099,  1100); 
§8141  ("The  rules  for  determining  the  compe- 
tency of  witnesses  in  civil  actions  are  appliealile 
also  to  criminal  actions  and  proceedings,  except 
as  otherwise  provided  in  this  Code")  ;  §  SU.> 
("  Kxeept  with  the  consent  of  both,  or  in  cases 
of  criminal  violence  upon  one  by  the  other, 
neither  husband  nor  wife  nre  competent  wit- 
nesses for  or  against  each  other  in  a  crimiti.il 
action  or  proee-ding  to  which  one  or  both  are 
parties");  §  8143  ("A  defendant  in  a  criminal 
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preia,l.ce  h.m  nor  Ih,  u«d  agaiuHt  l,i.„  on    L  or  hii    ,  ^    ,   •"'  ""I-*'  '*■?""  °''  \'^^""»  "m.g 

tnal  or  prweeiling ").  ''  "  '"*  "'  ™'"K  "iicd,  in  either  of  the  ia|.aeirie.s  ahove 

M  amende,!  (in  b,«tanly  trials,  "  the  mother  and  nr  f»^   — "  *'"'''  "«"""'  "'"'  ""o  «PP<>«ite  party 

defendant  "  are  c-mnetent) ;  c.  3»    S  a'  7»  he  ?^,  T,^  ?  '""'«"'«.  "Uch  opposite  party  or  Zny 

a  *itne»,  i,  released  Wy  Conk  ..r-ler  from  li^ hi  v"r,^Ltir   '""v  "="'">•.'"•«="'""«  "'«  'anuf^on^ 

V  to  prosecution,  and  compelled  to  te?v  a nv  .uch  «J,i^;"'''"^''''""-     """'•     ^^ ''"*■■    '" 

" the  defendant  shall  also  at  h  »  own  rpone»t  1^'  S        •  ■"'""'.  '?"•  "■"  Pfwcedins,  anv  suili 

deemed  a  competent  witness  ";  hu7„o  iiCnce  Ser iT?  *"  ''';  "■"""S.  <«  "f"™™!.!,  or  a,  v 

•hall  be  drawn,  as  in  ih  iS  4^6);    "  3S  Ti-.l  S^.  •"'^  " ''"''"■'  '"'o™"'  "'  "'«  "'•"  "f 


fendant  in  any  ortininal  c^  or  prT^U I  n„" haU  mrtv  to" tli  "'  I'T*""'*  *">■  *""*"■'' '""  » 
only  at  his  own  request  l«  deerned  a  coi  inofn^f  1^?.  S  "  ""^"i'''  ""■  ""'  »  P»"v  in  interest, 
witness,  and   his  neglect  to  tSfv  shall  n  n  I^LTf  T"'"' ""''•  Oeicakod  "porson,  .hal 


the  other  un.ler  this  act,  i^id  m  am-  a"  d  all  ll^J^  ■^"""'  "'"'  !""  «'"^'"'''>'J  fc>r 'irrel " 
matters  relevant  thereto,  indn.lingZe  f^fs  o  su^or  nrT' l'""'r'  ' '  ^  ^  ^" ^"  «"-'•  "'"'i™. 
sucli  marriage  and  the  parentage  of  snchcliihi      Dart'nnr^r,>         *'  ^^  °'  ^^"'""^  ""y  Surviving 

or  children");  Rev.  St.  e.  51,  §1  ("No   .er",,.  ?""","  °' P""'"^"' J'""' <:""tractor-or  comrac- 

shall  be  dis,,naliflcHl  as  a  witn.^l  i„  any  ci  Wl  ^  eZl  Tn  H  f^  'T-i'  "'  ?"'-''  »'''"''''.v  i"'^'- 

' ,»•»'.  or  proceeding,  except  as  lioiei  after  S,n  i  If  M  •"'!  "'r™*'  '*"'"•  ''-^  ''""«  of 

stated,  by  reason  of  his  or  her  inferi^t  iT  th«  IT/n!!.  I    f  "•',"  '^'■''  '*  '•«'"''^'e'l  a  competent 

event  thereof,  as  a  partv  or  otherwile  or  I  y  rcL  tton  h  -  Inv'.l!'/^  '"  ^  "'''"'^"'"■J  "'  ^""^«««- 

sou  of  Ins  or  her  eonvlcti.,,,  of  any  crime-  hut  t.r  '„«■«•  ''«'=*'"''•'  P^t""  or  joint  contrac- 

snch  interest  or  conviction  mav  he  sV  w    for  th^  l/j.     '^™  'V'n^  one  or  more  of  the  surviving 

purpose  of  aflecting  the  cSilitv  Js  ,ch  w  '.^  K'e  «m°«'  T'  ?""'"'««r''  *"«  a'-'o  present 

ue,ss;  and  the  fact  of  such  convicti  „  may  be  ainl^^  Zt       T^'  a".""s»ion  or  conversation; 

proven  like  any  fact  not  of  record,  eitio "  bv  the  S  the  -'>.»/     ^    ?'  """•  "'  P''^^^'^'"<e<  a  party 

witness  himself  (who  shall  be  compelled  to  tes!  nf  1 1?.  "^i  '  *''"  '""  ™|"™^'ed  with\n  agent 

tify  thereto)  or  ^v  any  other  witnLscgniz^u^  Sied  .h,^''??  P""""'  "'«  »K™'   '"""'S  »-nce 

of  such  conviction,  a.  impeaching  ttst'raonv  or  .l.L^-  ""'  '*  "  '"""l'«te''t  witness,  as  to  anv 

by  any  other  competent  evidence*^")  '  §  o^i'xo  Zh  a "  j?'  °'  '™°«'"J<"'  '«^'»een  himself  unj 

party  to  any  civil  action,  suit,  or  proceeniL  o?  such  tZn.  f'T  "'":'?  '!'«   ™n<litions  are 

person  directly  intereste.l  in  th.  iv..,? ..."?:  "/  Hn^"' ."."""'«'"  the  provish.us  of  sections  2  and 


j^..ondir^tiyinter;;si;dh:'i^^v;rs:y 

shall  l«  al  owed  to  testify  therein  of  1  i  own 
motion,  or  in  his  own  bef.alf.  by  virtue  of  tT," 
foregoing  section,  when  any  a.lverse  p.\rty  sues 
or  defends  as  the  trustee  or  conservator  of  any 
nliot  habitual  dinnkanl,  lunatic,  or  dislracte;^ 
Cr«  "3  "•'*  ""O'^^"'"'.  ndministrator.  heir. 
^^T,t'J''  ""^  "'  ""■'■  ''ccensed  person,  or 
as  guardian  or  trnstee  of  anv  such  Lir,  lega- 
tee, or  devisee,  unless  when   called  as  a  wif      »i„„  i  „t  .u-      .       ,-  •'    •■■"■"=  "■  "=':■ 

pessbysuch  adverse  party  so  snine  o^defm,  '     ,lT-f    ?^  ""'  A<^'  ^  "^"dered   com,,ctent  to 
ins.  and  also  except'^ii, "  the  fo  lo*w"uV  cZ  "     L  t  '^      '  "'  "^"■'■".eaoh  other  as  to  inv  trans- 

tiamelv:  — Fir.*    In   „„ >.  "  .,  '"S  ';*'*'■     ai'nm  or  conversation,  occnrrine  durinir   the 

m.arriaire.  whethnr  ciio.i  n.  „   ..";. f.  • 


,  ■ , .    \ — ,-•  "•^i"""oi"ii»  oi  ^ecllons  a  anu 

t^ti[l"'iAf-  'f  "■""'','  '""^  '■*•■"  P^niitted  to 
testify,  If  the  deceased  person  had  been  a  prin- 
cipal and  not  an  agent  ■'•  amended  by  St.  1899 
April  24,  by  inserting  after  "such  agent,"  the 
words,  -unless  suci,  admission  or  comersatiou 
with  the  said  deceased  .igeiit  was  had  or  made 
.f  V,'*.P'*»«'"'«  of  a  surviving  a^ent  or  agents 
of  such  adverse  party,  and  then  onlv  ")  f  «  5 
(  No  husband  or  wife  shall,  by  virtue  of  sec- 
tion  1  of  this  Act,  be  rendered  competent  to 
testify  for  or  AtyninHf  oo«l.  ..*1. „  ...  ......  ^ 


namely: -First.   lA  anv  snV actir^uir^;     T"'?  "'  T''f ""*"'"••  "'■«""inK  during   the 

party  or  inter^Sted  Trlion    may      S»"JT'  **"',''?  '■^"«''  »»  »  ^""^x*  'I--"''* 

.  burring  afte7  he  deT„"f  Zl     it'-.Tl''"'!  "   "'«  "">"•■•■•««■  o'  a^er  its  disi 


p;tUS^;^n",;gafte7rhe''de'aTo"f  s^ch     {urio:.'"'""'"'^-'  "'«  marri,.7e,-orafteMt;di's";? 
dece.^d  person,  or  afte?  the  wa.  1, 1;^^^;',^^';^':     "^Zr^^t  '^S^  I^^Z^:^: :;^^ 
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[Chap.  XVIII 


li 


(he  canae  of  action  growa  ont  of  a  peraonal 
wroDi;  or  injnry  done  by  one  to  the  other  ur 
frroWD  out  of  the  neglwt  of  the  hiixliaiid  to  fur- 
niHh  the  wife  with  a  xuitable  napport ;  nnil  ex- 
cept in  raaen  wliere  the  I'igntiou  Hhall  lie  con- 
ccniinR  the  i>epamte  property  of  tlie  wife,  mid 
■nits  for  divorce;  and  except  alto  in  ai-tiona 
npoii  policieii  of  inanrauce  of  property,  do  far  lu 
rolntcK  to  the  amoniit  aiiil  value  of  tlie  pmpi^rty 
allr)(cd  to  he  injured  or  dcatniyed,  or  in  nctiona 
afjaiimt  carriem,  ao  far  aa  relatra  to  Uic  liwa  of 
property  and  the  amount  and  value  thereof,  or 
■n  all  mntters  of  bnsineas  tranaavtioiia  where  tlie 
trauwu'tion  wan  htid  and  conducted  by  auch  mar- 
ried woman  lu  the  agent  of  her  huaband,  in  all 
of  which  ciaea  the  huaband  and  wife  may  testify 
for  or  aKniiiat  each  other,  in  the  aameninniirr 
aa  other  partiea  may,  under  the  pnivisioiia  of 
thia  act.  I'riivldcd,  'hat  nothing  in  thia  acction 
contained  ahall  lie  conatrued  to  authorize  <ir  |ier- 
mit  any  anch  hnahani'  ir  wife  to  testify  to 
any  admiasiona  or  converaationa  of  the  other, 
whether  niaile  by  him  to  her  or  by  her  to  him, 
or  by  either  to  third  peraona,  ex'cept  in  auita 
or  canaea  between  aucli  husband  anil  wife  ") ; 
§  6  ("  Any  party  to  any  civil  action,  anit,  or 
proceeding,  may  com|H>(  any  nilvene  party  or 
person  for  whoae  bpncfit  eucli  action,  "suit, 
or  poM-eedinit  is  brought,  instituted,  pmaecuted, 
or  defended,  to  teatify  as  a  witiieaa  at  tlic  trial, 
or  by  ilepositiiin,  taken  aa  other  depoaitimia  are 
by  law  required,  in  the  aaine  manner,  and  snli- 
ject  to  the  aaine  rnlea,  as  other  witnesses") ; 
§  7  ("  III  any  civil  action,  suit,  or  ;  roceeding,  no 
person  who'wtmld,  if  a  party  theri  to,  be  incom- 
petent to  teatify  therein,  under  the  provisions  of 
SI  I'tiona  2  or  3.  ahall  liecon''!  con)p<>tent  by  rea. 
son  of  any  a^si-^nment  or  ic.ea.se  of  hia  '.'imiii, 
made  for  the  purpoaeof  allowing  anch  peraon  to 
teatify  ") ;  $  8  (nothing  in  thia  act  is  to  effect 
the  hiw  as  to  the  settlement  of  the  est.ites  of 
deceased  peraona,  incapables,  etc.,  or  the  proof 
of  coiiveyancea  for  record,  or  the  aiteatatioo  of 
iuatrunienta  required  to  be  atteated). 

Imiiana:  Hfvised  Slatulm,  1897,  g  iS07  (6) 
("  Huabtind  and  wife,  aa  to  commnnicntioiia 
mode  to  each  other,"  ahall  not  be  competent) ; 
§  509  ( •  All  peraona,  whether  parties  to  or 
interested  in  the  suit,  ahall  be  cotnpctent  wit- 
ue.saea  in  a  civil  action  or  proceeding,  except  aa 
herein  otherwise  provided  );  §  SIO  ("The  fol- 
lowing peraonn  shall  not  be  com|ietent  witneasea : 
First :  Persona  inaane  at  the  time  they  are 
offered  as  witnesses,  whether  thev  have  been  so 
adjudged  or  not ;  Second :  Chilifri'n  under  ten 
years  of  iiije.  unless  it  appears  that  they  under- 
stand the  nature  and  obligation  of  aii  oath); 
$.511  ("In  auita  or  proceedings  in  which  an 
executor  or  ailministrator  is  a  party,  involving 
matters  which  occurred  during  the'  lifetime  of 
the  ilecedent,  where  a  judgment  or  allowance 
may  be  made  or  rendered  for  or  against  the 
estate  represented  bv  auch  execntor  or  adminis- 
tratiir,  any  person  who  is  a  necessary  party  to 
the  issue  or  record,  whose  interest  is  adverse  to 
such  estKte,  ahiUI  not  be  a  competent  witneaa  as 
to  auch  matters  against  snch  estate  :  I'rovided, 
however,  that  in  eases  where  a  deposition  of  snch 
decedent  has  been  taken,  or  he  has  previously 
testified  as  to  the  matter,  and  his  testimony  or 


deposition  can  he  nsed  aa  eviilence  for  anch 
executor  or  ailmiuistnitor,  such  adverse   party 
ahall  he  a  coiMpelent  witneaa  for  himself,  but 
only  as  to  anv  matters  embraced  in  auch  depo- 
sition or  teatimnny  ");  $  AI2  ("In  all  suits  by 
or  against  heirs  or  ilcvisecs.  fuunded  on  a  con- 
tract with  or  demand  ngaiiiai  the  anceator,  to 
obtain  title  to  or  obtain  possession  of  property, 
real  or  |iersonnl,  of,  or  in  rijjlit  of,  such  ancestor, 
or  to  affect  the  same  in  any  manner,  neither 
party  to  snch  suit  shall  lie  a'comiieteiit  witness 
OS  to  any  matter  which  occnrred  prior  to  the 
death  of  "the  anceator  ") ;  g  S13  ('•  When  in  any 
c.'uie  an  agent  of  a  decedent  shall  testify  ou 
behalf  of  an  execntor,  administrator,  or  heirs, 
concerning  any  transaction,  aa  haviu);  been  bod 
b^  him,  OS  snch  agent,  with  a  party  to  tlie  suit, 
his  as:^ignor  or  f;raiitor,  anil  in  the  absence  of 
the  decedent ;  or  if  any  witness  shall,  on  liehalf 
of  the  exeeiitor,  adiniiiistnitor,  ur  heirs,  testify 
to  any  conversation  or  ndniission  of  a  party  to 
the  suit,  hia  assignor  or  grantor,  as  having  been 
had  or  made  iii  the  absence  of  the  deceased ; 
then  the  party  against  whom  such  evidence  ii 
adduced,  his  assignor  or  grantor,  shall  be  com- 
petent to  testify  concerning  the  same  matter. 
No  person  who  shall  have  acted  as  an  agent  in 
th(i  making  or  continuing  of  a  cmitract  with  an" 
|>erson  who  may  have  died,  shall  lie  n  competent 
witness  in  any  anit  n|Min  or  involviug  auch  coii- 
tmct,  as  to  mutters  occurring  prior  to  the  death 
of  such  decedent,  on  behalf  of  the  principal  to 
snch  contract,  against  the  Ic^al  representatives 
or  heirs  of  the  decedent,  unless  he  shall  be  called 
by  snch  heirs  or  legal  representatives.     And  in 
such  cose  ho  shall  lie  a  com|>etent  witness  only 
as  to  matters  coiicerniiig  which  he  is  interrogated 
by  sucii  heirs  or  n'presentatirea.     When,  in  any 
c;u<t,  a  peraon  ahall  be  chari;cd  with  unlawfully 
taking  or  detaining  personal  property,  or  having; 
doue  damage  thereto,  and  such  [i^rson  by  his 
pleading  shall  defend  on  the  ground  that  he  is 
executor,  administrator,  guardian,  or  heir,  and 
as  such  has  taken  or  detains  the  property,  or 
has  done  the  acts  charged,  then  no  person  shall 
be  competent  to  testify  who  would  nut  be  com- 
petent if  the  peraon  so  defending  were  the  com- 
plainant;   but  when  the    person    coinphiiniiit; 
cannot  testify,  then  the  party  ao  defending  alinll 
also  lie  excluded  ");  g  514  ('•  When  the  husband 
or  wife  is  a  party,  and  not  a  competent  witness 
in  his  or  her  own  liehalf,  the  other  shall  also  bo 
excluiled ;  except  that  the  husband  shall  be  a 
competent  witness  in  a  suit  for  the  seduction  of 
his  wife,  but  she  shall  not  he  competent");  §515 
("In  all  cases  ill  which  executors,  administrators, 
heirs,  or  devisees  are  parties,  aud  one  of  the 
parties  to  the  suit  shall  be  iucom|ietcnt,  na  here- 
inliefore  provided,  to  testify  against  them,  then 
the  assignor  or  grantor  of  a  party  making  sn<h 
assignment  or  grant  voluntarily  stall  be  deemed 
a  party  adverse  to  the  executor  or  adininistratdr. 
heir,  or  devisee,  as  the  case  may  be ;  I'rovided, 
however,  that  in  all  cases  referred  to  in  sectiois 
276,  277,  278,  .ind  279  of  said  act  —  aaid  sections 
being  nnmliered  in  the  Keviaed  Statutes  of  1881. 
498,  499,  .50<l,  and  501  —  any  party  to  such  suit 
shall  have  the  right  to  call  and  examine  any 
party  adverse  to  him  as  a  witness,  or  the  Court 
may,  in  its  discretion,  require  any  party  to  a 
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of  iiueli  riiicretion  nhull  be  rrncwnble  (review 
ttlJe?)  on  appeal ")i  J  510  ("In  all  actions  l.y 
an  pxet'utor  or  Rilmiui»tmtor  on  coiitmi'ts  ait- 
»igiie(l  to  the  <lece.lent,  when  the  aiwicnor  ii 
alive  and  a  competent  witness  in  the  innite  the 
exetntor  or  administrator  and  tlie  defendant  or 
dolen.lanta  ahall  be  conipc'cnt  witnesses  as  to 

all    iitnttuiu   u-li!..l.    11.  .  • 


material  to  the  case;  and  parties  to  snits  may 
be  witnewes,  a-  provided  l.v  law  ") ;  Ah,i„i„i/,I 
f.»/",  I8!I7,  i  4801  ("Every  human  being  of 
siilBcient  c«|ia>iiy  to  understand  the  olJigritioji 
of  an  oath  is  a  I'ompetenl  witness  in  nil  <n«es 
iHith  nvil  and  criminal,  except  as  hendn  otlier^ 
wise  dwlared  ") ;    i  460a  ("  FacU  which  have 


all  nmllers  which  oiTurnyiitweenir^Liln,     "'«  "^'^e-'    )!.  «*60a  ("FacU  which  have 
and  the  defendant  or  X7e  i  lam     pr . t  t^T^  S  ce     n^.^  .".^"LT"*''  ."".f  "'"*»•"  "'  testimony 

nf  .iwh  ...i„. .      I-  -I.        '  P"  '  ''i"'".i™     n'»y  still  be  shown  for  the  purpose  of  lessenin? 

its  crcdibilitv  ") ;  §  4fiO;i  ("No  person  offered 
as  a  witness  m  any  action  or  proceedini;  in  any 
(  oiirt,  or  before  any  oflicer  actinir  indiciallv, 
s  iitll  lie  excluded  by  reason  of  his  interest   in 
the  event  of  the  action  or  proceeding,  or  because 
he  IS  a  party  thento,  except  as  provided  in  thii 
chapter  ") ;  §  4f.04  (  '  No  partv  to  «nv  n<ti<m  or 
pr(Keediiii».  nor  any  person   interested   in   the 
event  thertof,  nor  aiiv  pers<in  from,  throuBli,  or 
under  whom  any  siicli  party  or  interested  per- 
son derives  any  interest  or  title  bv  assiffiiincnt 
or  otherwise,  and  no  linsband  or  wife  of  anv 
said  party  or  person,  shull  lie  examineij  as  a  wit- 
ness III  regard  to  any  personal  transaction  or 
ciinimun.cation   lie:weeu  such    wiiness   and    a 
I^eraon  at  the  commencement  of  suih  examina- 
tion, deceased,  insane,  or  lunatic,  against  the 
executor,  administrator,  heir-at-law,  next  of  kin 
assignee,  legatee,  devisee,  or  survivor  of  such 
deceased  person,  or  the  Bssignee  or  giianlian  of 
such  insane  |icrson  or  lunatic.    But  this  pro 
hibition  sh.->II  not  extend  to  any  transnrtion  or 
communication  cs  io  which  anv  such  executor, 
administrntor,  heir-at  law,  next  of  kin,  assignee, 
legatee,  devisee,  survivor,  or  guardian  shall  lie 
examined  in  his  own  behalf,  or  as  to  which  the 
testimony  of  snch  leceasel  or  insane  person  or 
lunatic  shall  be  given  in  evidence");  §  4606 
('  Neither  the  husband  nor  wife  shall  in  any 
case  Iw  a  witness  against  the  other,  except  in  a 
criminal  proscoulioii  for  a  crime  committed  by 
one  against  the  other,  or  in  a  civil  action  or 
proceeding  one  against  the  other,  or  in  a  civil 
action  by  one  ngnir      a  third  partv  for  alienat- 
ing the  affections  <„  tlie  other;  but  they  may 
in  all  civil  and  criminal  cases  he  witnesses  for 
each  other");  aiiicu^cd  by  St.  1898,  27th  (Jen 
Ass^c.  108,  SI  (by  inserting  after  "affections 
ot  the  other,    the  words  "or  in  anv  civil  action 
brought  by  a  judgment  creditor  against  either 
the  husband  or  the  wife,  to  set  aside  a  convey- 
ance of  property  from  one  to  the  other  on  tfie 
ground  of  want  of  consideration  or  fraud,  and 
to  subject  the  same  to  the  payment  of  his  iude- 
ment  •) ;  §4607  ("  Neither  husband  nor  wife  can 
he  examined  in  any  case  as  to  anv  communicv 
tion  made  to  the  one  by  the  other  while  married 
nor  shall  tlicv,  after  the  marriage  relation  ceases' 
be  permitted  to  reveal  in  testimony  anv  snch 
communication  made  while  the  nia'rriage  snb- 
sistetl ") ;  §  5484  ( '  Defendants  in  all  criminal 
proceedings  shall   be  competent  witnesses    in 
their  own  behalf,  but  cannot  be  called  as  wit- 
nesses by  the  State ;  and  should  a  defendant  not 
elect  to  become  a  witness,  this  fact  shall  not 
have  any  weight  against  him  on  the  trial,  nor 
shall  the  attorney  or  attorneys  lor  the  State 
during  the  trial,  refer  to  the  'fact  tliat  the  de- 

faiiilaitf  ilwl  ...>,    t  — .:/..  !..     t- ■  _  ..... 
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of  snch  Msigninent.     In  all  ouesiiont  affecting 
the  credibility  of  a  witness,  his  general  moral 
character  may  be  given  in  evidence  ") ;  [Criminal 
cases:]   g  1889    ("The    folluwing   pefsons   are 
competent  witnesses:  First.     All  persons  who 
are  competent  to  testify  in  civil  attious.    Second 
I  he  party  injured  l.y  the  offence  committed. 
J  bird.     Accomplices,    when    they    concent    to 
testify,     fourth.     The  defendant,  to  testify  in 
Ins  own  l*half.     But  if  the  defendant  d,>  not 
testify,  his  failure  to  do  so  shall  not  be  coin- 
meiiied  u|)on  or  referred  to  in  the  argument  of 
the  cause,  nor  commented  upon,  ri'ferred  to  or 
111  any  manner  considered  by  the  inrv  trving  the 
same;  and  it  shall  be  the  diity  of  tfie  Conrt  in 
snih  case,  in  its  charge,  to  instruct  the  inrv  as 
to  their  duty  under  the  provisions  of  this  'sec- 
tion   );    g  1895  ('  When  two  or  more  persons 
are  included  in  one  prosecution,  the  Court  may 
at  any  time  before  the  defendant  has  gone  into 
his  defence,  direct  any  dofcndant   to  l«  dis- 
charged,  that  he  may  lie  a  witness  for  the  State. 
A  defendant  may  also,  when  there  is  not  suffi- 
cieiit  eviilence  to  put  liiin  on  bis  defence,  at  any 
time  before  the  evidei;ce  is  closed,  bo  discharged 
by  the  Court  for  the  puriKise  of  giving  testimony 
for  a  CO  defendant  ") ;  .St.   1903,  c.  39  ("in  al. 
suits  by  or  against  any  person  adjudged  to  be  a 
per.-on  of  unsound  mind  and  under  guanlianship 
ora:;ainst  his  guardian,  fouinled  n|Kiii  a-v  con- 
tract with  or  demand  against  said  wiinli .  r  in 
any  suit  to  obtain  |Hissessioii  of  the  real  or   ler- 
soiial  property  of  said  wapl,  or  to  affect  the .  ime 
111  liny  manner,  neither  partv  to  said  transaction 
sliall   lie  a  coni|ietent   wiiness  to  any  matter 
which  occurred  prior  to  the  appointment  of  said 
guardian ;  provided  however  that  if  the  partv  to 
said  transaction  under  guardianship  should  be 
adjudged   by  the  Court  competent  to  testifv 
then  the  other  p,-irty  to  said  suit  shall  not  im 
excluded  ;  proyided  further  that  the  provisions 
of  this  act  shall  not  apply  to  anv  case  where  a 
person   has  been  adjudged   to  Ik,  of  unsound 
mind  before  the  taking  effect  of  this  act,  nor  to 
any  contract  made  or  transaction  had  liefore  the 
taking  effect  of  this  act;  also  provide.l  that  in 
all  cases  contemplated  by  this  act  either  party 
to  such  suit  shall  have  the  right  to  call  an'd 
examine  any  party  adverse  to  him  as  a  witness 
or  the  Conrt  may  in  iU  discretion  retinire  any 
party  to  such  suit  or  other  person  to  testify  and 
any  abuse  of  such  discretion  shall  be  reviewable 
on  appeal "). 

Iniuaw  Territory  :  the  statutes  of  Arkan- 
»««,  M  specified,  are  declared  to  be  here  in  force 
by  t.  S.  St.  1890,  May  2,  26  Stat.  I..  94,  §  31 

Iowa:  Cmstitutim,  \Sh7.  Art.  I,  §  i  ("Any 
party  to  any  judicial  proceeding  shall  "have  the 


t>i*,rK;  »^       ''  ' .    ' v«.„|^  Eiiinii  iiitvc  iiio     anrmc;  tne  t 
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do  so,  such  attorney  or  attorneys 


1488 


TESTIMONIAL  QUAUFICATIONS.  [Chap.  XVIII 


will  he  gnilty  of  a  miidmMnor,  and  dafendaat 
•ha  1  for  that  cniie  .lone  be  eotitlea  to  .new 
..  u  ii'L  '*f"  (defendant  taking  the  (taiid 
•hall  he  inhjert  to  cro»Mxainlnatl..n  an  an 
or.lii.arv  witiie..,  hut  the  State  shall  l>e  itriotlv 
coiiflncl  therein  to  the  niatten  textifled  to  In  the 
examiiiatiun  in  chief  "). 

Kaihas  :  UeHenit  Stntuta,  1897,  c.  95.  I  330 
(    No  person  nhall  be  dlnntmlifleil  n»  a  witneiw  in 
any  civil  action  or  pnx-eedinR  by  rea,„n  of  hie  in- 
U'rent  in  the  event  of  the  aame,  a«  a  pany  or  oth- 
erwise, or  by  reason  of  hia  conviction  of  a  crime  • 
but  .nch  inlereet  or  conviction  jnay  be  .hown 
;  J,'.''?..P»'?'"'?^  "'  affecting  hi»  credibility  ") ; 
??    .'  u  ;;'!""*  '"  "'o  P'«<"li'i(f  Mction  con' 
laiiicrt  shall  in  any  manner  affect  the  laws  now 
existing  relating  to  the  settlement  of  estates  of 
deceased  penums,  infants,  idiots,  or  lunatics  orthe 
attestation  of  the  execution  of  last  wills  and  testa- 
ments, or  of  conveyances  of  real  eiitato,  or  of 
any  other  instrument  renujred  bv  law  to  Im  at- 
tested • ) ;  8  333  (••  No  party  «hall  l«  allowed  to 
testify  in  Ins  own  behalf  in  respect  to  any  trans- 
action or  communication  had  personally  "by  such 
party  with  a  deceased  person,  when  the  .illvcrse 
party  is  the  executor,  administrator,  heir  at  law 
next  of  kill,  surviving  partner,  or  assignee  of 
snch  deceased  person,  where  tliev  have  acciuired 
title  to  the  cause  of  action  iinmediatelv  from 
such  deceased  person  ;  nor  shall  the  assignor  of 
a  thing  in  action  be  allowed  to  testify  in   helialf 
Of  such  party  concerning  any  transaction  or 
communuation  had  persouiUly  by  such  assignor 
with  a  deceased  person  in  any  snch  case;  nor 
ehall  such  p.irty  or  assignor  be  competent  to 
testify  to  any  transaction  had  [lersonally  hvsucb 
party  or  assignor  with  a  deceased  partiler  or 

fcn:;^ri::?:[<:^^5:^x:'.i:?ir!:!:«  tio:rs^=  '"•"■'""  ■«''• « "«>  '-- 

partner  or  oint  contract.,;  is  an  adveiS  nurtl?     iurv  ^l  tif^  'T"*""?  °'  »ulK.rnation  of  per- 
If  the  testimony  of  a  party  to  the  a^ti^  .HJ^     ie^Vrt.     u      '"r^'  ""?>;"«  ''"^""  •'«'l""'"  a°J 

in  any  case  whatever^);  {  164S  ("In 


c.  108, 1  817  ("No  perwn  ihall  be  rendere.1  ill- 
competent  to  testify  in  criminal  causes  bv  reason 
of  his  being  the  person  injure<l  or  .lefran.led, 
or  intended  to  he  injure.l  or  .lefiau.le.l,  or  thai 
would   be  entitled   to  satisfaction   for   the    in- 
Jury  or  is  liable  to  pay  the  costs  of  the  pr.«ecn- 
tioui  orby  reason  of  bis  being  the  iH.rH..ii  on 
trial  or  examinainm ;   or  by  reason  of  iMing 
the  husband  or  wife  of  the  accnsed;  but  «„? 
such  racts  may  be  sli.>wn  for  the  purpose  of 
affecting  his  or  her  crt^lihilitv ;  provi.le.l  that 
no  person  on  trial  or  examina'tion,  n.>r  wife  or 
husband  of  such  person,  shall  be  reiiiiiied  to 
testify  except  as  a  witness  on  behalf  of  the 
person  on  trial  or  examination");  }  218  ("'rho 
neglect  or  refusal  of  the  i«rson  on  trial  to  tes- 
tify, or  of  a  wife  to  testify  on  behalf  of  her 
husbaii.1,  shn      not   raise  any  presuinptlon  of 
put,  nor  shall  that  circumstance  lie  referre.1  to 
.t„M  A  """"'7  prosecuting  in  the  <a«e,  nor 
shall  the  same  be  c.nsidered  by  the  Court  or 
jury  before  whom  the  trial  takes  place  ") ;  «  264 
(prosecution  of  two  ..r  m..re;  Court  ma;  ..r-ier 
any  defendant  discbargd  to  be  a  wit.iesH  for 
the  htate.  at  any  time  before  "the  defendant  " 
has  gjoiie  int.)  his  .lefeuce  ;  when  there   is  not 
sallicient  evidence  to  put  him  on  his  d.fenco  ho 
may  |»  diHcharged  to  testify  for  codefeu.l.int 
at  any  tune  before  close  of  evidence)  ■  .St   190.1' 
cc.  387.  388  (in  divorce  and  alimony  "the  Z- 
ties  thereto,  or  either  of  them,  shall  be  competent 
to  testify  upon  all  material  matters  involve.!  in 
the  controversy  to  the  same  extent  as  other  wit- 
nesses might  .fo  " ,  St.  1897,  e.  125,  is  repealed  ; 
the  aboye  is  sulistitnted  for  C.  C.  P    «  63lJ 
and  Gen.  .St.  190I,  §  547). 
Kkntl-ckt:  fitalulet,  1899, 


and  the  testimony  so  taken  shall  be  used  after 
Ills  death  m  liehalf  of  his  executors,  adminis- 
trators, hnrs-at  law,  next  of  kin,  assignee,  sur- 
Tivmg  partner,  or  joint  contractor,  the  other 
party  or  the  assignor  shall  lie  competent  to  tes- 
tify as  to  any  and  all  matters  to  which  the 
testimony  so  taken   relates");    §  3.34   ("The 
following  persons  shall  be  incompetent  to  tes- 
tify:  tirst,  persons  who  are  of  unsound  mind 
at  the  time  of  their  production  for  examiiia- 
tion ;  second,  chil.lren  under  ten  years  of  a^e 
who  appear  incapable  of  receiving  jnst  impres- 
sions of  the  facts  respecting  which   they  are 
examine.!,  or  of    relating  them  truly;   third, 
husband  and  wife,  for  or  against  caih  other 
except  concerning  transactions   in   wliich  one 
Bcte.1  as  the  agent  of  the  other,  or  when  they 
are  joint  parties  and  have  a  joint  interest  in  the 
action;  but  in  no  case  shall  either  Iw  permitted 
to  testify  concerniu)-  any  cominnnioation  made 
by  one  to  the  other  during  the  marriage,  whether 
called  while  that  relation  snbsisteil  or  afterward  • 
and  provided  that  in  all  actions  for  divorce 
hereafter  to  be  tried,  the  parties  thereto,  or 
either  of  them,  shall  be  competent  to  testify 
upon  all  material  matters  inyolveil  in  the  con- 

^''t?l  '"v""*  ""'"'  *"'«"*  "»  ""'ef  witnesses 
m'ght  do");  c.»6,§69  (partiet  to  be  compe- 
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n„i.'.i  i" "  ."  *  ""- \    in  all  crimi- 

nal a.-d  penal  prosecutions  now  pending  or  here- 
"'ter  institnted  in  any  of  the  courts  of  this 
Commonwealth,  the  defendant  on  trial,  on  his 
own  re«u«.t  shall  be  allowed  to  testify  in  his 
own  behalf  but  the  failura  to  do  so  shall  not  be 
commented  on  or  be  allowed  to  create  any  pre- 
sumption a^inst  him  ") ;  §  1646  ("  The  defend- 
ant  miuestiiig  that  he  I»  allowed  to  testify  shall 
n..t  be  allowed  to  testify  in  chief , after anyiither 
witness  has  testified  f.ir  the  defence  ");  8  lf,48 
(  If  a  conspiracy  is  charged  in  the  in.lictmeut 
and  proven  to  the  satisfaction  of  the  Court,  then 
each  defemlant  named  in  the  indictment  may 

«*fo';^  ?".  '■"'  °""  '*'"*"  "  "t""*  provided  ") ; 
g  1973  (the  persim  against  whomawitneas  tc»ti. 
aes  in  gaming  pnisccutions  is  not  competent  to 
prove  prior  gaming  against  the  witness) :  8  48.!8 
(no  executor  to  be  as  snch  incompetent 'f..r  or 
t^ns','.2  r'"'  ^'"■''  ^'o'''  ofPracdce,  1895, 
S  bws  (  hubject  to  the  exceptions  and  modifica- 
tions contained  in  section  six  hundred  and  six 
every  person  is  competent  to  testify  for  himself 
or  another,  unless  he  !>e  found  by  the  Court  in. 
capable  of  nnderstanding  the  facts  concerning 
which  his  testimony  is  offered");  8  60«  ("  (U 
Neither  a  husband  nor  his  wife  shall  testify 
even  after  the  cessation  of  their  marriage  con- 
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S?,??.'"5    "7.. ."""'".»''''«"''?    '>*"'cen    thorn 


S  1.^3 


tamly  OKuinxt  the  other.     Nor  nhall  dthi'r  t^     Z.i  *■"'  ^""'»  ""•'•  pre™liiiif  i.rui i.i,,,,. 

•hem  te..ify  for  the  other,  ex.^  ""  i»  ^  km     ?emedi.To?''."''''.'i.'''  f*''^'"-  '"'I''"!.": 

"ffect  the,  co.„pet.-„cy  of  atte.tiuK  w^I.e^  .;  uf 

the  iimrrUKo  exi.t.  ..r  afterward,,"' ,,f,  ""veo 
after  the  ce«ati,„.  of  their  nmrriuie  ' ;  auU  h? 
?''''"'«"  ">?«.» J-  "«nJ  except  that  X.. 
co.?i?rt  Ih*"'  i'  r""«  *"  "Belit  fur  hi.  ur  he? 
coiLort  cither  of  then,  may  testify  a,  to  auv 
niatcr  coiineeted  with  »ucK  aecnc;  "  )  •  ,m?  ^ 
o...,tte,l),  par.  7  (hy  .ub-titutiifg  fo^  •■  /.Cv  " 

conih„,ed  aud  for  "account-book,"  the  word 
"accou,.t,„„  .,.,„,.  8  (omitted):  .ar  lo  ^^ 
plaee.1  hytBe  foAowi.ig    "A  par  v  mav  U  1? 

M.iiite  of  the  adverse  party,  either  onillv  ,„  iV. 
Ue.jo,„i,,„  a.  any  otheVwiJie™    1  «™he  partr 

culed*  re^r*"  r""""""""  'hall  miVc2 
ilu  led  tliereby,  but  may  rebut  it  by  counter- 
testimony');  g  607  ("All  other  o^*-  "o".a  ,o 

p«y;.  te.timo„;T'ribut!i,?/'„er  e^;!l':;^ 

ela'^irT  '"  »  •""  '""livorceshalfbe  de- 
Clare  I  lucompetent  on  account  of  hi*  l*i„,;  .diiii 

J  Us«  ;.  "  !'■"""  "'«;'•''''""' or  defendant  "h 
!„  K  .u'  ',*»""'""?  of  convicts  for  or  atainit 
each  other,"  admissible);  St.  1886,  No.  29' SI 

Ih-.ll?«  »T^"'  T""*" '■"  »" '"""-al ma  tlri 
vidil^»,'ff  ?  -"f  P'V'*'  •""tCT'teudiuB!  prof 
Mded  that  thfi  husband  cannot  l>e  a  witness  for 

her  husband,  except  in  such  case  as  i.  now  nrl 
wUn^^bl-*"*'  §2  ("Theci,^,"tLVcey,h^ 

timony  cf~such"^;L7;ra.iXT;n'fi;,ed';:  'tht  t^X^  ^'^vWS  p'^'il"^  '^^^Z 
fact,  or  transact,Vn8  to  which  the  adverse  te«t^  h?m«  r  i^,,"""P^'  *^  '"  S.i/e  evidence  againat 
pony  related.     (7)   A  person  may  testify  J„,     i\?rl  .??.1;'"i*-^:'?'' •¥«. jf  the  per»"n  a.-cu8ed 


/  .  1    .  1     •  ".  "•"<",  oAieui  in  an  action 

for  h«t  bagpajre  or  iU  value  a«a\u»t  a  con,,  on 
carrier,  an  nuHoeper,  or  a  wn,n„d,"r.  anuS 
•uch  acl,oi.  either  or  both  of  then,  iiiny  test  fy° 
>n.l  except  ,n  act  on.  which  might  have  been 
broUKh  by  or  against  the  wife,  i?  .he  had  b^e," 
nnmarneif.  and  in  .uch  m^tioni  either  but  no 
l..th  of  them  may  te.tify;  (3)  Subject  to  he 
provision,  of  .nb^tection  seven  if  this  s-ctim  " 
J!^r^y.",''f  "^"^y'"'  hi«'»e»f  concerning  a.; 
Inv^ff '"*'"  "'•  "'.""^  "ai.«ution  w.fh,  or 
any  act  done  or  omitted  to  be  done  by,  an  infkut 
under  fourteen  year,  of  age.  or  by  one  who  h.  of 

HffZl'il!!'"'-  •"■  «''«"'«''«''  tl'«  te,.i,noiy  is 
offereU  to  be  given,  except  for  the  purjiose  and  to 
the  extent  of  affectiugone  who  is  liring.  and  who 
when  above  foi-rteen  year,  of  age  and  o(  «,„„d 
mind  heard  ..,ch  statement,  or  wa«  present  when 
such  transaction  t,H.k  nlace,  or  wfen  such  ae" 
was  done  or  omitted,  unlefs  (.<)  the  infant  or  his 

^t^  r,  .M  Jh  *"  "'"''  »'*."-""'^^"t.  transaction,  or 
act,  or  (A)  the  ^rwn  of  unsnun.l  miii.l  .hull, 
when  of  «)und  mind,  have  testified  against  sue 
p.n|on  with  reference  thereto;  or  (T)  tie  d^^ 
dent,  or  *  represe  itative  of  or  some  one  inter^ 
e.ted  lu  hi.  estate,  shall  have  testiacd  agaiiist 
.uch  person    with  reference  thereto;  orTO  m. 

5kh  r^J™..^''""  I'  P*"""  "'  •"""O-'l  mind, 
hi;i.  fTf  '".""'=''  '^•""  transaction.  shaU 
have  testified  apaiuM  such  perwn  with  reference 
thereto,  or  be  living  when  iuch  person  oflen.  to 
tMtify  with  reference  thereto.  (3)  No  Mreon 
.hsll  testify  for  himself  against  a  ,^rty  ^,0  i" 

tive  servic-e  of  a  summons.  (4)  No  nbrson  shall 
testify  for  himself  i„  chief  in'ai  ordi^Ty  actt,^ 
ohl^f .  „"^""''«  «">?' .evidence  for  himself  in 
chief;  nor  in  an  eonitable  action  after  taking 
other  testimony  for  bimself  in  chief;  .  .  .  (61  ^ 
the  right  of  a  penwn  to  testify  for  himself  be 
founded  upon  the  fact  that  one  who  is dei^orol 

ti'r"lr:'i"!!:^*''«?<>,!N?»-'  i'"-...'!-  te.: 


T^LP^'^AJ^^  *  P*"""  """v  testify  for 
himself  M  to  the  correctness  of  orfginal  entries 
made  by  h,m  against  perw^n.  who  are  uuder  no 

h.^.^.^  ""}*''- """"«=™"'"-'»<''"«-cord- 
ZV    *''e."»''al  course  of  business,  though  the 

LT"  T""'  *.*"""  ""«y  ""^  '""de  may  have 
died  or  become  of  unsound  mind ;  but  no  Lerson 

K.»'r„?J™-"™-"-?entrirn 


matter,  concerning  which  he  gives  his  tesU- 
te.tify  .hall  not  be  construed  for  or  against  him  ■ 
^1^  ^"T'^  "''"'i   ^  weighef  and  co": 

.     ,  -    ■■.-  - ~..  ^uceramg  entries  in  a     den^  i^Tt'h'"?  •'?  •"•.*  ""I'^^  ™'^»  "'  **!- 

bock,  or  the  content,  or  purport  of  any  vriti^/  ?,f°^.'.  ""*  "l'  ,'"•'  }?''««  «hall  so  charge  the 
umler  the  control  of  him^iror  of  h"m«l  and  «rtinJ  inT,"***?.  \  ^'-  "°2,  no.  185.  by  in! 
other,  jointljr,  if  he  refuse  or  fail  to  pr^dTc*  ,"ch  i^^or  ifeiL^  fAi'  "  ^^.  ??''"»*''•"  "'e  word, 
book  or  writing  and  to  make  it  snhiArlT,;;^.       •  "^  J°'"''-*'  '"dieted");  g  2282  ("The 

order  of  the  Co'Lrt  forUie purpol'^fthe ^"jon  Ttyt^Z'  "'  ""•  *'""="  ^'"f!  «  'elatioi.  . 
if  required  to  do  m  by  the  party  ae«in,twom  ^IL^  ^-  T**'  '"'erested  in  the  result  of 
he  orfer.  to  testify,  fs)  No  prLTr  ?n  a  ZT  nf Vh.  ;°--'"  *^*  """"'  »*"'™  »'  «<^y  of  one 
ten  lary  of  thi.  State  or  of  SnTother  country  ^L,  tf  ""*f'  "  "'"  "■  '"^''^"^  ''"'»«  '«  con- 
shall  testfy;  nor  shall  anv  n«J«,n  tLf-«    J  '      n    '  •""  wtues.  a.  incompetent")-    Code  of 

himself  agiSist  .»ch  pnCL.'^W  Tte'^,-^  to  o^"tT  "'*'  ^**'/;."  the  witness  {iob^te^ 
mene  nf  »  ni.:».  i,_  .  C .  '.'  .'^""  awign-     toon  the  srround  of  hi.  hi.vi..n.  .  .1: ..V-. 


iii«n».,».  ;T  • '  1.  •^  """•  '"'  ineawign- 
tT^t^f,  /^iT  '''.?  ?*r"  *•■»  '»  incompetent 
tent  to  tortif,  for  another.    (10)  A  party  m^ 


005 


,„  ._  .,, "T"*/. ."  "'""""eiwoeoDiected 

to  on  the  ground  of  hi.  having  a  direct  or  in- 
direct interest  in  the  event  of  the  .nit.  the  party 
making  the  objection,  may  examine  such  witnes. 
on  oath  a.  to  the  existence  of  inch  inteiMt, 
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and  the  wUdcm  mnM  U  •worn  to  annwir  the 
truth  on  the  quentioDii  which  nhall  be  puttu  him 
un  that  heail ;  provided,  that  the  competi-iit  wit- 
n«M  ul  any  covenant  or  fact,  whatever  it  may 
be,  in  civil  mattera,  in  a  penuu  u(  proper  under- 
•tiindiuKi  priividcd  furtlier,  tlial  the  haahaml 
cannot  be  a  witneM  for  or  agaiiiat  Ida  wife,  iior 
the  wife  for  or  i^ainat  iier  hu»liaud,  liut  tliat  in 
any  raae  where  tlie  hualaind  and  wife  nuiv  be 
joined  a«  plaiuliff*  or  defendanta  and  have  a 
■eiiamte  interest,  they  aholl  be  comiietciit  wit- 
oeaaea  for  or  agaiuat  their  aepurate  iuterent 
therein  ") ;  St.  1888,  no.  39  ("  In  all  casea  where 
either  apouae  hoa  a       '  ' 

a|iuuac,  am  n  apootie  .--  '  M«-»,iij^  us  aucut  niiHii  iie  u 
competent  witneaa  aa  to  all  tnin^iaclioiw  arlaiug 
from,  involved  in,  or  connected  witli  audi  a){einy. 
No  atatenieut  or  atotementa  of  either  partv  m 
fuita  for  aeparatiou  iu  pro|ierty  and  aeparn'tion 
from  lied  and  board  or  divorce  ahall  lie  received 
in  evidence");  HielieH  Jivil  CotU,  {2281  ("The 
comfieteut  witueaa  of  any  covenant  or  fact,  what- 
ever it  may  be,  in  civil  mattera,  ia  a  peraon  of 
proper  underataudini;.  Tlic  hualiand  [etc.  oa  in 
Code  Pr.  §482]  "j  amended  In- St.  1898,  no.  190, 
bpr  atlding:  "and  provided  /urther  that  in  all 
civil  auita  for  damaeea  inatitutcd  by  the  hualnnd 
lor  or  on  account  of  peraonal  injuries  auatained 
or  anftered  by  hia  wife,  the  wife  ahall  be  a  com- 
petent witueM ;  provided  further  that  in  all  caaea 
where  either  apouae  haa  acted  aa  the  agent  of 
the  other  apouae,  ancli  apouae  ao  acting  oa  agcut 
■hall  lie  a  competent  witneaa  aa  to  all  traimactiona 
ariaiiig  from,  involved  in,  or  coiinecterl  with 
inch  agency  j  but  no  atateinent  or  etatemonta  of 
either  part^-  in  auita  for  aeparation  of  property 
or  aeiiaration  from  lied  and  board  or  divorce 
■hall  be  received  iu  eviilence  "). 

M.iiice:  Public  SlatHta,  1883,  c.  60,  J  J  (in 
divori'e,  "either  party  may  be  a  witneaa") ;  c. 
82,  S  93  ("  No  peraon  ia  excnaed  or  excludeil 
from  teatifying  in  any  civil  auit  or  proceeding  nt 
law  or  in  CHjnity,  by  reaaon  of  his  intereat  ':i  the 
event  thereof  oa  a  party  or  otherwiae,  except  ai 
hereinafter  provided,  but  anch  intereat  may  lie 
•howii  to  affect  hia  cre<lihility ;  and  the  hnahand 
or  wife  of  either  party  mav  hie  a  witneaa  ") ;  §  94 
("  No  defendant  ahall  be  compelled  to  teatify  in 


teatiftea,  the  advent  pwtr  U  neither  excladed 


anv  auit  when  the  cauae  of  action  implies  an 
offence  againat  the  criminal  law  on  his  part. 
If  he  offers  himself  as  a  witneaa,  he  waivea  hia 
privilege  of  not  criminating  himaelf,  but  hia  tes- 
timony shall  not  be  used  against  him  in  any 
criminal  prosecution  involving  the  s  ime  anbiect- 
matter  ") ;  {  98  ("  The  five  preceding  aections 
do  not  apply  to  cases  where  at  the  time  of  taking 
teatimony  or  at  the  time  of  trial  the  partv  proS 
ecntin^  or  the  party  defending  or  any  one  of 
them  IS  an  executor  or  an  admini.stmtor  or  is 
made  a  party  as  heir  of  a  deceaaeu  party  •  ex- 
cept in  the  following  cases:    I.   The  dcprwition 


Of  a  party  or  hia  teatimony  given  at  a  former  trial 
may  tie  used  at  any  trial  after  his  death,  if  the 
opposite  party  is  then  alive,  and  in  that  ciae  the 
latter  may  also  testify.  2.  In  all  aaea  in  which 
an  executor,  administrator,  or  other  legal  repre- 
sentative of  a  deceased  person  ia  a  partv,  such 
party  may  teatify  Ui  any  facts  admiaaiblc  upon 
the  rules  of  evidence,  happening  before  the 
death  of  snch  peraon ;  and  when  such  person  so 


pwty  U  1 

lior  excnaed  fnmi  tMtlfying  in  reference  to  auch 
faita,  and  any  auch  representative  party  or  heir 
of  a  dmeiuH-d  party  may  teatify  tu  any  fact  a<l- 
niisailile  n|Hiu  general  rule*  of  evidence,  hapiieu- 
ing  aflir  the  decease  of  the  testator,  iuieatate, 
or  ancrator:  and  io  referei.ce  to  such  matter* 
the  adverse  party  may  testify.    3.   If  the  repre- 
sentative party  is  nominal  only,  Iwth  parties 
may  be  witnesaea ;  if  the  adverae  party  ia  nomi- 
nal  only,  aii.l  had  purled  with  hia  Interest,  if 
any,  during  the  lifetime  of  the  representative 
I  .. '.  ■  ■  T;  '"IT"  ""■""      t""'  •  leaut.)r  or  inuotate,  he  ia  not  excluded 
d  a*  agent  for  the  other     tnim  teatifying.  if  called  bv  either  uarlv  ■  Jn,!  In 
acting  a.  agent  ahall  lie  a     ,u  action  l^-Znt  an  exe  i^t^r  or  Si^t  "itor" 
if  the  plaintiff  i>  nomiuai  only,  or,  having  bod 
mi  iiitorist,  disposed  of  it  in  the  lifetime  of  the  .le- 
feudaut  s  testator  or  inteswie,  neither  party  to  the 
record  is  excused  orexdud-jd  from  teatifying.    4. 
In  an  action  by  or  against  an  executor,  adminis- 
trator, or  other  legal  representative  of  aileceased 
peraon,  in  which  hia  account   books  or  o'.her 
memoranda  are  used  as  eviilence  on  either  »ide 
the  other  party  may  tortify  in  relation  thereto! 
5.    In  actiiina  where  an  executor,  administrator 
or  other  legid  represeiititive  ia  a  )iarty,  and  the 
oppoaite  \mn\  ia  an  heir  of  the  deceased,  aaid 
heir  may  teatify  when  any  other  heir  of  the  de- 
ceased teatifles  at  tlie  instance  of  such  executor, 
administrator,  or  other  legal  representative  ")  j 
{  99  ("  The  rulea  of  evidence  which  apply  to 
ai'tloiia  by  or  againat  exevutora  or  adininiatra- 
tors  apply  in  actions  where  a  person  shown  to 
the  t  ourt  to  lie  insane  ii  aolely  interested  aa  a 
party  '),■  |  10.^  ("No  person  ia  incompetent  to 
testify  in  any  Court  or  legal  proceeding  in  eon- 
aeqnence  of  liaving  been  convicted  of  an  offence  • 
but  sni-h  conviction  may  be  ahown  to  affect  hia 
credibility  ") ;  c.  87,  $  10  (on  auggcation  of  death 
of  aparty,  in  an  action  that  survives,  the  surviv- 
ors if  any  on  lioth  aides  may  teatify) ;  c.  134 
I  19  ("  In  rll  criminiil  trials  theaccnsed  shall  at 
his  own  requent,  but  not  otherwise  be  a  compe- 
tent witness.    He  shall  not  be  compelled  to  tes- 
tify on  croas-exarainatiou  to  facts  that  would 
convict  or  furnish  evidence  to  convict  him  of 
any  other  crime  than  that  for  which  he  ia  on 
trial;  and  the  fact  that  he  does  not  testify  in 
his  own  liehalf  ahall  not  be  taken  as  evidence  of 
his  guilt.     The  husband  or  wife  of  the  accused 
IS  a  competent  witness  "). 

Maryland:  PuUie  General  Lam,  1888,  Art. 
35,  S  I  ("  No  person  offered  aa  a  witneas  aliull 
hereafter  be  excluded,  by  reaaon  of  incapadtv 
from  crtme  or  intereat,  from  giving  evidenci' 
either  in  peraon  or  by  depoaition,  according  tii 
the  practice  of  the  Courts,  iu  the  trial  of  anv 
issue  joined  or  hereafter  to  be  joined,  or  of  any 
matter  or  question,  or  on  any  inquiry  arising 
in  aiijr  anil,  action,  or  proceeding,  civifor  crimi- 
nal, in  any  Court,  or  before  any  judge,  jury, 
justice  of  the  peace,  or  other  peraon  having,  lly 
law  or  by  consent  of  the  parties,  authority  to 
hear,  receive,  and  examine  evidence ;  but  eierv 
peraon  so  offered  mav  and  ahall  be  admitte<l  to 
give  evidence,  notwithataniling  that  anch  person 
may  or  shall  have  an  interest  in  the  matter  iu 
question,  or  in  the  event  of  the  trial  of  anv  I.* 


sue,  matter,  question,  or  inquiry,  or  of  the  suit, 
which  be  is  offered  as  a 


eoe 


action,  or  proceeding' in  which  I 
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w  tniM,  ud  nniwIthMandins  that  inch  nera<>n 
c  fend  M  ■  wilncH  may  have  Wen  |>ravion>lr 
coovk'tvd  o/  any  crInK  or  iifftiuve ;  hut  iiu  iicpimji 
who  ha*  been  ron»'  •■■.,  „f  th»  iTlin*  of  iHTJiiry 
■hall  In  adniittnl  ti,  Ify  in  any  io«c  or  nnl 
cteding  whatever;  ao't  lie  imrtien  Humuii,  and 
all  penona  ii>  whom  i.alfany  unit,  aitiou,  or 
other  (iroce«.iiug  may  lie  brouKht  or  defemlr  I 
thrniaelvo,  and  their  wlviw  and  hunliandi.  hIihII 
be  ruitipetent  and  ('om|iellald«  to  gite  eviilente 
iu  the  Mime  niaiiticr  an  other  v.  ltn<;«»e»,  except 
aa  hereiimfler  excepted");  f  i  ("When  an 
oriKinal  party  to  a  contract  or  caute  u(  action  in 
dead  or  ehown  to  b«  a  lunatic  or  iunane,  or  when 
an  execator  or  ailniinintrator  it  a  party  to  the 
•uit,  action,  or  %.ibet  proceedinira,  either  iiiirtv 


may  lie  called  aa  a  witneu  by  hie  oppuucnt; 
but  shall  not  be  admilteil  to  teetifv  on  hie  own 
offer,  or  upon  the  call  of  hia  co-plninlifr  or  co. 
defendant,  othcwiae  than  now  by  law  aIlowe<l 
unlcM  a  nominal  party  merely,  except  in  cane 
where  the  party  to  such  suit,  action,  or  other 
•proceeding  haa  died,  or  liecome  lunatic  or  in- 
aane,  after  haviug  tCKtifled  in   hia  own  behalf 
then  the  opposite  party  ahall  be  «  coi  petcnt 
witnNs  on  hia  own  behalf  in  such  cnae,  uotwitli- 
standiuff  the  executor  or  ailniiniHtratnr  of  unch 
deceased  person,  or  committee  of  nuch  lunatic  or 
inaane  person,  has  become  a  porty  to  ai  cli  suit 
action,  or  other  proceeding,  but  ahull  onlv  tealify 
o«  to  matters  upon  which  such  deieaseil/lunntic, 
or  insane  person  was  examined  and  lentiltoil  to; 
provided,  that  when  an  execuhir,  admiiiiHtnilor, 
guardian,  or  committee  of  a  lunatic  or  insane 
ppnwn  is  a  party  to  the  suit,  action,  or  proceed- 
ing, wlien  the  cause  of  action  bus  ariaen  on  a 
contract  made  with  such  executor,  ailmiuiatra- 
t;ir,  gaardian,  or  committee,  or  out  of  iransa*- 
tiuna    between    such    executor,    admiiiiiitrator, 
guardian,  or  committee  and  the  other  parlv,  or 
when  the  executor,  adminiatnitur,  guardian,  or 
committee  testifles  as  to  any  couverantion  had 
with  the  other  party,  either  party  innv  lie  exam- 
ineil  as  a  witness  as  provl'led  for  iii  the  other 
sections  of  this  article ;  and  provided  further, 
that  It  shall  not  be  competent  for  any  p.irtv  to 
the  cause,  who  has  been  examined  tl'ierein  as  a 
witness,  to  corroborate  his  teatiinonv  when  im- 
peached by  proof  of  his  own  declaration  or  state- 
ment made  to  third  iierwjiia  out  of  tr.n  presence 
and  hearing  of  ihe  adverse  party  ;  and  pr.,v:.;ci 
further,  that  whenever  the  contract  or  canae  of 
action  in  issue  and  on  trial  was  made  or  con- 
tracted with  an  agent,  the  death  or  inaaiiitv  of 
his  principal  shall  not  prevent  any  partv  to"thb 
suit  or  proceeding  from  lieiiig  a  witneaa"  in  the 
case;  provided  such  agent  ahall  lie  living  and 
competent  to  testify  ") ;  §  3  ("  In  the  trial  of  all 
inilictments,  complaints,  and  other  proceedings 
against  persons  charged  with  the  commisaion  of 
crimes  and  offences,  anil  in  all  proceeiliiiga  in 
the  nature  of  criminal  proceedings  in  any  court 
of  this  State,  and  before  a  justice  of  the  peace 
"l        ',  t^'il""  ■*""*  jodiciallv,  the  person  so 
chiirged  sholl  at  his  own  requent,  but  u<it  other 
wise,  be  deemed  a    omjieient  witness;  bnt  the 
"*«;'«•'  or  refusal  of  any  aiich  person  to  testify 
shall  not  create  any  presumption  against  him. 
In  all  crimin.-<'  proceediiim  the  husband  or  wife 
of  the  accosed  party  shall  be  competent  to  tes- 
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tify ;  but  In  no  rase,  civil  or  crJminnI,  ahall  anr 
huahnnil  or  wile  be  ciini|H.|ent  to  JlMbm,  ,„, 
cunBilciitlal  cmimunicatioii  nuule  liv  the  one  ti, 
the  other  during  th»  inarriase;  and  in  .nils, 
actions,  bills,  or  other  prweeillugs  inatituied  In 
ciiiia<nuci.ce  of  ailultery,  or  for  the  piirp.H.e  of 
obtaining  a  divorci.,  or  for  dainagra  fur  breach 
of  pro.iiia,  of  marriage,  no  verdict  ahall  lie  p4r- 
niitted  to  I*  re.overe<l.  nor  shall  anv  Ju.lgment 
or  decree  bo  rendered,  upon  the  tc.tii'nonv  „(the 
plaintiff  alone;  bnt  in  all  such  ca-es  li.tin.ony 
in  corrotaimlion  of  timt  of  the  phiiniiff  aluiil  l4 
nei-e«arv  '  ) ;  «t.  190J,  c.  494.  aniemling  and  re- 
placing Pub  (i.  L  Art.3S,|»  ('In  aflioi.a  or 
pr.Me..,ll„g,  bv  or  againat  exe.'utora  or  adinlnl*. 
tralora,  n  whuh  jiinginenls  or  decrees  may  U 
rendered  f„r  nr  against  them,  and  in  pr.ae.Hl- 
iigs  hy  or  against  lawiiia  Inc.imiMteiit  to  testify 
by  reaaoii  of  mental  .liaablliiv,  no  ,a,rtv  to  the 
ctiiso  ahall  li.,  allowe.1  to  tcati'fy  aa  to  aiiy  trana- 
a<ti.»n  ha.1  with  or  atatc-nent  mu.le  by  llie  tcata- 
tor,    lulostate,    or    party    so    incompetent     to 
testify   either  iiemonally  or  through  an  agent 
aince  .lead,  lunatic,  or  {iisane,  unleas  cdle.l  to 
testify  thereto  by  tlit  opiiosite  piirtv,  o;    uiilvss 
the  testimony  of  such  testaior,  intestate,  or  iiarty 
iiironi|«tent  to  testify  shall  have  been  already 
Riven  in  evidence  concerning  tlie  same  traiisa^ 
tion  or  statement,  in  Ihe  same  cause,  on  his  or 
her  own  behalf  or  on  l*half  of  his  or  her  repre- 
sentative in  interest ;  nor  ahall  it  be  c.imp.tenl 
for  any  party  to  the  canae,  who  haa  been  exara- 
inca  therein  as  a  witness,  to  corroborate  his  te^ 
timony  when  impeached  by  proof  of  his  own 
declaration  or  ataleineut  made  to  third  peraoiig 
out  of  the  preaence  and  hearing  of  the  advera* 
paitv    ). 

MASSAcnrsETTS :  Ariserf  £nira.  1909.  c  175 

*,*°'J^''-  **'•  '»«*.  e-  '69.  i  18  ("  No  person 
or  anfficient  understanding,  whether  a  iiartv  or 
otherwise,  shall  be  excludc.l   from  giving'evi- 
dcnce  in  any  proceeding,  civil  or  criminal,  in 
court,  or  before  a  person  having  anthoritv  to 
receive  evidence,  except  in  the  following  cases: 
t  irst,  neither  husband  nor  wife  ahall  lie  nlluweil 
to  testify  at  to  private  conversations  with  ca.h 
other;  Second,  neither  husband  nor  wife  shall 
lie  compelled  to  be  a  witness  on  any  trial  upon 
an   indictment,  complaint,    or  other   criminal 
proceeding,   against  the  other ;  Third,  in  the 
trial  of  all  m.lictments,  complaints,  and  other 
, mceeilings  apinat  persons  charged  with  the 
c  •mmissi.in  of  crimes  or  offences,  a  iierson  so 
ciargcil  shall  at  his  own  re<|ne8t.  but  not  other- 
wise, be  deemed  a  competent  witness ;  and  his 
neglect  or  refusal  to  testify  shall  not  create 
ai.y  preoumption  against  him  ") ;  R.  L.  ib.  J  21, 
P.  S.  lb.  §  19  ("  The  conviction  of  a  witness  of 
cnm    ".ay  be  ehown  to  affect  hia  credibility  "). 
Miliiioan:     Compiled  Laws,  1897    c.'282 
j!  99  ("No  [lerson  shall  be  excluded  from  giv- 
inir  evidence  in  any  matter,  civil  or  criminal;  by 
reason  of  crime,  or  for  any  interest  .if  such  per- 
son in  the  matter,  suit,  or  proceeding  in  which 
such  testimony  may  be  offered,   or  by  reason 
of  mantal  or  other  relationship  to  anv  pnriy 
thereto;  but  such  interest,  relationship.' ore  ri- 
viction  of  crime  may  be  shown  for  the  purpose 
of  drawing  in  .|uestion  the  cre.libility  of  such 
witness,  except  as   is    hereafter   provided"); 
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I  lOOC'On  th*  trial  of  mjt  Imm  joined,  or  la 
•njf  matter,  aait,  or  )irucTO(liii)(,  iu  an;  roart, 
or  Iwfur*  any  iilBccr  ur  iwrwiii  havi.iv,  by  law 
or  liji  luiiwut  of  iMiriiei,  autliorli;  tolirar,  r«- 
celv«,  aiiij  sxamliKi  eviilsma,  tlin  iiartiri  to  any 
•luh  iuit  ur  pruuM-iIiuK  named  in  ilie  rwor.l,  and 
iwrioiii  for  wbuw  liciiclttiachauil  b  (iMMHruted 
or  defended,  niar  b«  witue«M«  Ihen-iii,  in  their 
own  IjehiUt  or  otIiurwiM',  in  tlieisine  ninnnar  aa 
otberwuc,  exi-ept  at  hereinafter  utlier«iie  pro- 
vided )  and  til*  deposition  of  aur  eucb  parly  or 
Stmon  may  b«  talteu  auil  uaeil  Iu  evi.temt  no- 
er  the  rulea  aoit  ttatuti-n  gorcnilug  di-tMxi- 
tione,  and  any  auch  party  or  iiereoii  niav  !« 
proceeded  agaiuit,  and  i'oru|n-llvil  to  attend' and 
teatify,  ae  provided  hy  law  for  other  witueMcs 

No  IMranli  lihnll    hit   ilia.iitallllul    I..  .»»   ..-:...]... i 


Ko  peraon  »hali  be  dia>|UaliHed  iu  any  <'riniiunl 
c««!  or  priMcidiuB,  by  reawn  of  hi«  intprent 
In  the  event  of  the  lanie  aa  a  party  or  olher- 
wiae,  or  by  reason  of  hi>  having 'been  ion- 
»icted  of  any  crime;  but  tuvh  intervtt  or 
conviction  may  be  ehuwn  for  tlie  pariHMe  of 
■lleiting  hia  cr»liLility ;  provide.1,  liowev.r, 
that  a  defendant  in  any  criminal  caae  or  pn>- 
cawling  ahall  only  at  hia  own  re<|aeat  be  deemed 
•  coinpt'tiMit  witneM,  ami  his  neglect  to  teatify 
shall  not  riu'ae  any  prrauniption  agaiuat  him, 
nor  ahull  the  Court  permit  aiiv  reference  or 
comment  to  be  made  to  or  upon  such  neglei't ") ; 
I    101  ("That   when  a  suit  or   proceeding  is 

SBiMcuted  or  defended  by  the  heira,  aMigiiefs, 
eviaeea,  legatees,  or  personal  representatives 
of  a  deceased  person,  the  opposite  party,  if  ex- 
amined^ OS  a  witness  on  hia  own  behalf,  shall 
not  be  admitted  to  testify  at  all  to  matters 
which,  if  true,  must  have  been  c(|u,»lly  within 
the  knowledge  of  such  deceased  p.T«on ;  and 
when  any  suit  or  prin-eediiig  i:i  p^Mecuted  or 
defended  by  any  surviving  partner  or  partners, 
the  oppoMte  piirty,  if  examined  as  a  wiinem  in 
bis  own  Ijehalf,  shall  not  lie  admitteil  to  testify 
•t  all  in  reUiiun  to  niatiers  which,  if  true,  must 
have  been  e<|ually  within  the  liiiowledge  of  the 
deceased  partner  and  not  within  the  knowledge 
of  auy  one  of  the  surviving  partners.  And 
when  auy  suit  or  proceeding  u  prosecuted  or 
defended  by    any    cor|i«ration,     the    opfiueito 

Krty,  if  examiued  as  a  witness  iu  liis  own  bu- 
If,  shall  not  lie  admitted  to  testifv  at  all  to 
niatten  which,  if  true,  must  have  been  eiiuolly 
witlun  the  knowledge  of  a  decea^wd  offlier  or 
agent  of  the  corporation  and  not  within  the 
knowledge  -jf  auy  surviving  officer  or  aseut  of 
the  corporation,  nor  when  any  suit  or  proceed- 
ing is  priwecuted  or  defended  by  the  heirs, 
assigns,  devisees,  legatees,  or  personal  repre^ 
•eutatives  of  a  deceased  (lerson  against  a  corpo- 
ration, shall  any  person  who  is  or  bus  lieeii  au 
ofticer  or  agent  of  any  such  corporation  be  al- 
liiwed  to  testify  at  all  in  relation  to  matters 
winch,  if  true,  must  have  been  eijuuUy  witldu 
the  knowledge  of  such  deceased  |>erson ;  pro- 
Tided,  that  whenever  the  wo^ls  'the  opptwite 
party  '  oc<ur  in  this  section,  it  shall  be  deemed 
to  include  the  assignors  or  assignees  of  the 
claim   or  anv   part    thereof    in  controversy 


person  who  may  have  diol  .^nall  ba  •  camp» 
lent  witness,  iu  any  sail  involving  snrh  con- 
tract, as  to  matters  occurring  ii,-ior  to  the  death 
of  BOch  ileceilenl, on  behalf  of  the  primipal  to 
such  ci;iitract  against  the  legal  r|.iii«eultttins 
'"ii    I  >*  "'  ""'"  '''''■«■■"'•■"'.  unleM  he  aliall  >■« 
rallril  by  such  heirs  or  legal  representatives  "1 ; 
f  lui  I"  A  husband  sliall  not  be  •aainiued  aa  a 
witness,  for  or  agoinat  hia  wife,   witluwt  her 
conaent ;  nor  a  wife,  lor  or  against   her  has 
baud,   without  his    conaent,   except    iu    cases 
where  the  caa>e  of  action  grows  out  of  a  iwr- 
sonal  wrong  or  injury  doneliy  on*  to  tlic  other, 
or  gMws  out  of  the  refusal  or  neglect  to  fur- 
nish the  wife  or  chiMreu  with  soiulde  support 
within  the  meaning  of  Ad  No.  ia«  of  tlie  Mes- 
sioii  Uws  of  I H»d,  and  except  Iu  cases  where 
the  husband  or  wife  shall  be  a  party  to  the 
rec"^l  in  a  snit.  acii.in,  or  proceeding  where 
tlio  title  to  the  seiiarate  prii|ierty  of  llie  hus- 
band or  wife  so  calM  or  offere<f  as  a  witness 
or  where  the  title  to  pro|«rty  derived  from', 
through,  or  under  the  hnaliaud  or  wife  so  called 
or  ofTrred  aa  a  wituess,  Khali  be  the  subject- 
matter  In  controversy  or  litigation  in  such  suit, 
aj'tion,  or  p^M>cediug,    in    opposition    to    the 
claims  or  interest  of  the  other  of  said  married 
persons  who  is  a  party  to  the  record  in  such 
suit,  action,  or  proct«dlng  ;  and  in  all  such  caaes 
auch  husband  or  wife  who  makes  sach  claim 
of  title,  or  under  or  from  whom  sach  title  is 
derived,  shall  lie  as  competent  to  testifv  in  rela- 
ton  to  said  separate  pMperty  and   the  title 
thereto,  without  the  consent  of  said  husband  or 
wife,  who  is  a  party  to  the  record  in  such  suit 
action,  or  pmceedine,  aa  though  snrh  marriage 
relation  did  not  exist ;  nor  ahall  either,  duriiiL' 
the  murriaue  or  afterwarda,  without  the  cou- 
sent  of  Isith,  be  cxaiuiLcJ  ua  to  any  communi- 
cation made  l>y  one  to  the  other  during  the 
marriage ;  hut  in  any  action  or  proceeding  in- 
atitmed  by  the  liualund  or  wife  iu  consequence 
of  ailultcry  the  huslaiud  and  wife  shall  not  !« 
coiiipeteut  to    testify");    Acrt    1887,  no.    83 
('  Whenever  a  child  under  the  age  of  ten  veara 
is  produccil  as  a  witiieas  the  Court  shall  by  an 
examination,  inaile  by  itself,  publicly, or  aei>a- 
rate  and  apart,  axcertaiu  to  its  own  satisfaction 
whether  such  chibi  haa  sufficient  inielligcuce 
end  sense  of  obligatiou  to  tell  the  truth  to  lie 
aafely  admitted   to  testify;  and  in  such  caao 
such  testimony  may  l<e  given  on  •  promise  to 
tell  the  trut.i  instead  of  n[>on  oath  or  statutorv 
affirmation,  and  shall  be  given  such  credit  as  to 
the  Court  or  jury,  if  there  Iw  a  jury,  it  may  ap- 
pear to  deserve  ") ;  AcU  1897,  no.  21 2  ("  A  liiia 
band  may  testify  for  or  against  his  wife  wiih.nit 
her  consent,  andawife  may  testify  fororagaiii-t 
her  husliand  without  bis  consent,  in  all  criininal 
prosecutions  for  bigamy ;    provided,   however, 
tliat  uothing  herein  contained  shall  be  so  con- 
strued as  to  permit  a  husband  or  wife  to  testifv 
against  the  other  without  the  consent  of  l>ot!i 
concerning  any  communications  made  by  one 
u  "'®,"'''er  during  the  marriage");  §  86 
Howell's  ed.  (in  divorce    proceeilings.    eiilnr 
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1191  (InhahltaoU  in  rlty  or  niantv    imt  m  k. 

ui  Mjuor  to  i„.ii,„„;  ,  aw, ,,,,";,"";,'';,; 

h».l*n,l  ..tf^,...  ...vi„K.  U,.k  ,„r  mr.V„  ',,7 

(     All  p.nK.h..  „,,.,„  „  hrr.|„„f,Hr  ,,p,,i,|„" 

*h..  Iia.«  m,  i„iHr.-,i  i,,  ,1,^  ,.v,.«t  „(  iji^i  n 

:z:i":uriL""' ""-'  -• •-  •■«*•'>■ 

victed  ..f  crime,  i,„r  p,tm,,„  on  u.n.uni .,{  th.ir 

ra.e  the  .rwlil.ility  „f  ,|,„  wi,„ej:.  „„7','^ 
drawn  in  ^uMtion.  An.l  <iu  tin.  trial  of  ,Ii  i,* 
.ii.tra.uti.  fompUinl.,  ,„,.|  .,,1,,,  ,,r.,.„.,|  n„, 
.«.««   pemm,  cha,K...l  wi.l,   ,1,.  ;,.,„„,i«i,m 

•hall  «t  hU  re,|,„.,.,.  („«  ,1^,  ...herBC*-^ 
.l«-nie.|  «  cniniH't.nt  »it„,..,;  „,„  ,u»»  ,ha 
l.^Rle.;t  „r  «fu«.l  to  .,.,tif,  .rea.e  „?;  p^ 
.iiiiinlion  again.t  tin.  .1.  f..n.|«nt,  nor  .1,«|1  ,K 
■"•Kl«t  he  «llu.l..l  to  or  ..,„„„,e„u.,l   "1,     .J 

I  .MS»  (■■  A  p-irty  to  ih.,  nford  of  anv  .ivil  ,!..' 

nii-li»tf  Iwnettt  fuHi  »rii»„  or  pr.««.,liua  • 
pro.e.nted  or  .l,.f,.„,|,.|,  „,  n,c  .Wvtor.  ",« 
fern,  .uperintendent.  or  niiin«i{inK  "Kcn  •  "f 
«.y  r,.rp..rat,o„  whi.h  I.  „  ,««"■  iS  tl,«  re'or 
in  ..Hi,  ,..t  on  or  pr.K...,MlinR.  „L  1*  exam  .d 
i.|«n  the  iria  therr,.f  a.  j,' under  ^ro^exam  u 
tion  at  the  in.tan.e  „f  „,„  „|,„,^  ^"™"  ' 
partie.  or  anv  of  them,  and  for  that  punwle 
mV  1*  n.mp.-'lled  in  the  .„„..  manner  nKd^r 
".l^J-.*  """'."  "''<■",  '"'  '"""'inntion  n,  anv 
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|I.Ml«r  re)«ii.>n.  In  whnh  It  I.  the  nolhr  of  ih. 
U«  to  »„.,mr.«.  .o..a,|,.„,.„,  and  prZ?..  h 
in..ola>..j    therefor.   «   ,,.,J„      LC^i'^*,^*. 

Winjt  hi.  wife  »i,„,u,  h,,  ,.,  "»' 

»ife  for  or  aKainiit  h.r  hn.l.an,|    withoiu   |,i! 

ait.  r»»n  ,  !».,  wit|,oul  the  .•onwi.t  ..f  the  other 

.xaimne-l  a-  to  an,-   ..omm atio,    i  „  1  h» 

'">«  lu  til.  other  dnrihK  th.  niarrh^,..  •  It  tl  2 
ex.ep,io„  doc,  no,  ap,,ly  to  a  -Ml  »!  ,„*„; 
.  :K.^dii,K  hy  one  «„„,'„;,  ,h,  ofher.  n. "",  I 

i  '.".ll"'  '""  ■"•  •"r-"""  f"ra.;im.  n;,' 
lilted  l,v  one  iiKain^l  (lie  other, nor  to  i,r....e. . 

r.  1      I         '.   ■  ^^'-  "»'illi"K   the  i;in  t'luuM 

»«  f.  r  Bban.loniiient  and  n,.Kh.,t  of  he  »^f, 
>r  .hildren  hy  the  hu.lflnd'', ;  ii  «»,/"? 
|*r-n  he„.,ofor«  or  her..«f.i.r  c  n'.t.'l  ,f'.„, 

!r.m.  i..  «.*wi.h.t«..dln„.  «  , J..       »  , 'ej^ 

any  ,  u«,  ,.,  pr.Heeding.  .iul  or  iruii ,al 
ttl  o?  ™J'";."""  "'«■>  !*  P"»«  1  f..r  the  pn^ 

ii"ii,  upon  whiih  he  m«»t  anHwer  anv  nr.inie 
que..io„  relevant  to  that  in,,i,irv ' "L^  .T, 
ixirty  cro»«xaminii,g  i»  not  liu.di  le,l  I,,      ! 

«l.»*tr  to  .nch   question  ")  ;  I   ja,«    (••    Vhenl 

TuVHe'Ilf  """"  '"  •".v-uV'he  .iVfe  t^ 
ehUI  plead  or  aimwer  the  defence  of  n.urv 
juner  ,««»  to  the  ai'lio,,  may  |«  a  ,1  nei'm 

Which   the  oprH«ite   party  men  or  defend-.. 

Jl^:n™""  *"  »^'~ '    rc|.r.»entmi>e     f" 

c.t.a.ed  ,K.r.«.ii;  cx.e|,i,  «Uo.  .x'tioui  iu  *h  ch 
the  op>«.i,„  ,„,rt,  ..lulin.  a.  awiKnee  and  th. 


„  .     ..  •  '       «'  "  '■"ueiire  tlienin  of  and 

concerniiiK  "ny  converwtioi.  with  or  a.lini«ion 
of  a  dcce,we.l  or  i„,«ne  p^jrty  „,  p,.r,on  ,"!", 
ive  to  any  matter  at  ip,uo  l«t»x^en  the  pa" 
tie,  ;  amended  by  St.  mi.c.  27,  Uy  ,ddi?,« 
••provided  that  wher.  the  te-tinnmy  of  tL 
|;!!v7i:^Tl"  *""■?  ''•™"«'''  "'"'Mno  «hall 
either  in  form  of  a d.»,n,ition  or  hy  court  iten 
oRrapherin  .ourt,  anjcan  be  ha,l  and  read  L 
the  tentimony  of  such  wit.ieM.  wherein  .pch 
party  or  per*.n  .hall  have  u^tiged  conceniC 
any  conver-ation  with  the  opposite  party  or 
pemoii  orcon^niinK  a'lmiMionVnia.le^"iuch 
p»nv,  upon  .trial  of  the  i»,ne«.  after  the  death 

plated  iu  this  wction.  the  opponiie  party  may 

«etion  or  prcKeedinR:  l!T„t,  thoee  wl6  LJ{  c^m1°1V  *£  ZT""  '"  '^'  "^'  <^"»0' 

un»oan,l  mind  or  intoxicated  at  the  time  of  their  ow'nS^Ku"''  ^  competent  witneiwe.  in 

their  production  for  examination  ;  Secon  I  chU-  ™,,  „»Z,;^?"  ''  "  T'""!'  ^^  '»"'«■••  '»  »U 

•Iron  under  ton  yearn  of  aire  who  aniM.ap  i>,™  ™"'""™'e»  hetween  tlieiu  ") ;  §  1740  (••  A  tier. 

,.al,le  of  re..eiv,fg  ju-t  Im^tn,  o^  t?e   ^fj  M."„t''  Ui"'  '^l"/  "  "  "^'"'™  '«  <'«»t'^»h 

re-.|«.t,nK  which  tfiey  are'  examined  or  ,.f^  S^UZl  '""'  ^  "^T-T  ""?""'"  "•«  «»»»«•  "t . 

Ia..n.  thorn  -ruly  "),8  566,  ("There  ar,  V-     ulSt^ 0^:^^  ^J^Lr^ZTo^"""'' ,*^' 
VOL.  I. —  39  ueceaaeu  perMD,  or  any  claim 
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i-  F'  ■■;~."  T  '''"V''"'"Ked,  ueiore  the  evidence 
w  l.w;d,  to  l«  witne«  for  defendant.  If  he 
Court  ,.  of  opiuion  that  there  i.  not  .ifflcie^ 
evidence  to  put  him  on  hi.  defence)        """" 

I  IS.l  (in  divorce  suits,  "the  partie.  shall  ha 

f  1.J8  ("  fcvery  peiwm,  whether  a  party  to  tha 
.uit  or  not.  .hall  be  competent  to  g I'vre'vfdencJ 
..any  .u.t  at  taw  or  in  cjuity,  ancf.hall  not  1* 
incompetent  by  rea*m  of  any  iuti.K,rt  in   the 

mci  t  of  enilenco  in  other  >nita ;  au.l  such  weight 
•hall  l«  Riven  to  the  evidence  of  partie. TnX: 
tere.ted  witneiwe.  a.,  in  view  of  tfe  Hi.ua'km  of 
he  witnewe,  and  other  circumstance.,  it  may 
fairly  he  entitled  to.     Any  party  may,  by  ni 
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he  has  tmnsfeired  utiira  the  death  of  rach  de- 
cedent. Hut  such  penon  •h«ll  be  permitted  to 
give  pvideuce  in  iiupport  of  hin  claim  or  defenre 
■l^alniit  the  eetate  of  a  deceaaed  penon  which 
originated  after  the  death  of  mich  deceaaeil  per- 
■on  ill  the  courae  of  adniiniHteriiig  his  estate  " ; 
Bee  .St.  1X96,  III. ''o);  {t  1741  ("  Tlio  nrcuM<d  iihall 
be  a  competent  witneim  for  liinmelf  in  any  proo- 
ecDtion  for  crime  against  him ;  but  the  failure  of 
the  accused  in  any  case  to  testify  shall  not  oper- 
ate to  his  prejudice  or  be  commented  on  by 
connnel") ;  §  1743  ('A  convictimi  of  a  pt'rson 
for  any  offence,  except  perjnry  and  siiixirnation 
of  perjnry,  shall  not  ilis(|aalify  such  person  as  a 
witnrsK,  but  such  conviction  mby  nt  given  in 
evidence  to  impeach  his  crediliility.  A  person 
convicted  of  perjnry  or  sniiornatiim  of  perjury 
shMI  not  afterwards  be  a  competent  witness  in 
a.iy  cose,  although  pardoned  or  puuisheil  for 
the  same");  St.  1896,  c.  99  ("A  persim  shill 
not  testify  as  a  witness  to  estaldish  his  own  or 
a.«signed  claim  or  defence  a;,'aiiist  the  estate  of 
a  pvrsriii  (i(  unsound  minil,  which  originated 
before  the  ward  iieciime  a  ii'm  rompm  mrniig; 
hut  this  shall  not  apply  to  dsims  or  diifniires 
which  arose  in  the  course  of  the  administriition 
of  the  estate  of  such  person  "). 

Missoi'RI:  Itnritrd  Sliilules,  1899,  $  2615 
{"  No  iHirson  shall  lie  rendered  incompetent 
to  testiTy  in  crimiiLtl  causes  liv  re:tsoii  of  his 
bein;;  tlie  perstm  injured  or  (fefraudeil  or  in- 
tended to  lie  iujnred  or  defrandeil,  or  that  would 
he  eiititleil  to  satisfaction  for  the  injury,  or  is 
lia'ile  to  par  the  costs  of  the  prosecution  ") ; 
S  4*36  ("  When  two  or  more  person*  shall  be 
jointly  iiiilicted  or  prosecnted,  the  Court  may,  at 
any  time  before  the  defendants  have  gone  into 
their  defence,  direft  any  defendant  to  be  dis- 
charged, that  he  may  be  a  witness  for  the  State. 
A  defendant  shall. nisii,  when  there  is  not  suf- 
ficient evidence  to  put  him  on  his  defence,  at 
any  time  liefore  tlie  e\ideuce  is  closed,  be  dis- 
chargpcl  by  the  Court  for  the  purpose  of  giving 
his  testiinonv  for  a  co-ilefeiidant ") ;  $  26.37  <"  No 
person  shall  lie  incom|ietent  to  testify  as  a  wit- 
ness in  any  criminal  cause  or  prosecution  by 
reivson  of  lieing  the  person  on  trial  or  examina- 
tion, or  by  reason  of  being  the  husband  or  wife 
of  the  lu'cuseil ;  liut  any  sui'h  faints  may  lie 
shown  for  the  purpose  of  affecting  the  creili- 
bility  of  such  witness ;  provideil  that  no  (htsou 
on  trial  or  examination,  nor  wife  or  husband  of 
such  person,  shall  be  required  to  testify,  hut  any 
such  person  mav,  at  the  option  of  the  defend- 
ant, testify  in  )iis  behalf,  or  on  liehalf  of  a 
co-<lefendsnt,  and  shall  lie  liable  to  cross-exami- 
nation, as  to  anv  matter  referred  to  in  his  exami- 
nation in  chief,  and  may  lie  contradicted  and 
impeached  as  any  other  witness  in  the  case ; 
provided  that  in  no  case  shall  husband  or  wife, 
when  testifying  nnder  the  pMvisions  of  this 
section  for  a  defendant,  lie  permitted  to  disclose 
confidential  communications  had  or  marie  be- 
tween them  in  the  relation  of  such  husband  and 
wife"')  J  §  2638  (the  accuscil's  failure  to  testify 
"  shall  not  he  construed  to  affect  the  innocence 
or  guilt  of  the  accuscil,  nor  shnll  the  same  rai.se 
any  presumption  of  guilt,  nor  lie  referred  to  by 
any  attorney  in  the  case,  nor  be  considered  by 
the  Court  or  jury  before  whom  the  trial  takes 


place") ;  |  4SSS  ("  No  pamon  shall  he  diaqnali- 
Md  as  a  witnea  in  any  civil  suit  or  pioceeding 
at  tow  or  in  equity,  by  reason  of  his  interest  iu 
the  event  of  tne  same  as  a  party  or  otherwise, 
but  such  interest  may  he  shown  tor  the  purpose 
of  affecting  his  credibility ;  provided  that  in  ac- 
tions where  one  of  the  ori^nal  parties  to  the 
contract  or  cause  of  action  in  issue  and  on  trial 
is  dead,  or  is  shown  to  the  Court  to  be  insane, 
the  other  party  to  inch  contract  or  cause  of  ac- 
tion shall  not  be  ailmitted  to  testify  either  in 
his  own  favor  or  in  favor  of  any  party  to  the 
action  claiming  under  him,  anil  no  party  to  such 
suit  or  proceeding  whose  right  of  action  or  de- 
fence is  derived  to  him  from  one  who  is,  or  if 
living  would  be,  subject  to  the  foregoing  di*. 
qualification,  shall  be  wlmitted  to  testify  in  his 
own  favor,  except  as  in  this  section  is  proviiled  ; 
ami  where  an  executor  or  adniiuistrator  is  a 
party,  the  other  party  shnll  not  be  admitted  to 
testify  in  h's  own  favor,  unless  the  contract  in 
issue  was  originally  inaile  with  a  per  on  who  is 
living  and  com|>etent  to  testily,  except  as  to 
such  acts  and  contracts  as  have  been  done  or 
made  since  the  pnibate  of  the  will  or  the  ap- 
pointment of  the  administrator;  provided,  fur- 
ther, that  in  actions  for  ili  recovery  of  any  sum 
or  balance  due  on  account,  and  when  the  matter 
at  issue  ami  on  trial  is  proficr  matter  of  Itook 
account,  the  party  living  may  be  a  witness  in 
his  own  favor,  so  far  as  M  pr.ive  in  whose  hand- 
writing his  char.res  are,  and  when  made,  and  no 
farther ") ;  {  4654  ("  Any  party  to  any  civil 
action  or  proceeiling  may  compel  any  adverse 
party,  or  any  person  for  whosu  immediate  and 
adverse  benefit  such  action  or  proceedini;  is  in- 
Btitute<l,  prosecuted,  or  defended,  to  testify  as  a 
witness  iu  his  liehalf,  in  the  same  manner  and 
subject  to  the  same  rules  as  other  witnesses; 
provided  that  the  party  so  called  may  he  ex- 
amined by  the  opposite  party,  under  the  rules 
applicable  to  the  cross-examination  of  wit- 
nesses ") ;  S  4655  (foregoing  sections  not  to 
affect  tlie  law  of  attestation  of  instruments 
re(|nired  to  bu  attested) ;  §  4656  ("  No  married 
woman  shall  lie  disiiualifieil  as  a  witness  in  any 
civil  suit  ui  proceeding  prosecuted  in  tlie  name 
of  or  against  her  husliand,  whether  joined  or  not 
with  her  huslnnd  as  a  party,  in  the  following 
cases,  to  wit :  Kirst,  in  aitions  upon  pidicies  of 
insurance  of  property,  so  far  as  relates  to  the 
amount  and  value  of  the  pro|ierty  alleged  to  lie 
injured  or  destroyed ;  seeoiul,  in  actions  against 
carriers,  so  far  as  relates  to  the  loss  of  the  prop- 
erty and  the  amount  and  value  thereof ;  tliinl, 
in  ill  matters  of  business  transactions  when  the 
transiU'tion  was  had  and  conducted  by  such  mar- 
ried woman  as  the  agent  of  her  hnsliand ;  and 
no  married  man  shall  he  ilisi|unlificd  in  any  such 
civil  suit  or  proceeding  prose  'Uted  in  the  name 
of  or  against  his  wife,  whether  he  be  joined  with 
her  or  not  as  a  party,  when  such  suit  or  pro- 
ceeding is  based  upon,  grows  out  of,  or  is  con- 
nected with  any  matter  of  business  or  business 
transaction  where  the  transaition  or  business 
was  had  with  or  was  conducted  by  such  married 
man  .as  the  a^nt  of  his  wife;  provided  tli:it 
nothing  in  this  section  shall  be  construeil  to 
authorize  or  permit  any  married  woman,  while 
the  relation  exist*  or  subseqaently,  to  testify  to 


610 


11483-488] 


STATUTEa 


}488 


petent  to  hwtifv :    Kim,  a  perion   oi  unaonna 

mm.l  nt  the  time  of  his  proUactioii  for  exami-  tiot.  n,"  nVrvTITi"""  T"  "I'.'^l  '"  "  "'""iiw  ac- 

nation  ;  «co„d,  a  child  uLer  ten  v.a«  ot^i,  T^ni^'-^'TTu^'A  I.f'"^  "".••°'  '"^''  «" 

who  appear*  incapable  of  recei»ii,gju«t  impSl  Jctior„,  'niiiij.'    ^  «'•'*•'''•''»  ■"  a  criminal 

•ion.  ot'^.he  factsVespecting  which  thev  a"^  Iw^lL  .^^  i^"  *^  "^"'^  '«  compelled  to  be 

amined.  or  of  relati ,«  the^n  truly  ")'  8  46*0  Iml  nt^.^T   •"■,""*"'  t"'.'"  ""».»  !» -worn, 

?.»«,.  lann  „  ou.  ,..  I L'™ '^  ' '.  S  ♦.'•''<'•  ?•"'.  n  »v  teHtifv  in  hi8  own  behalf,  Hnd  the  iurv 

in  indirini?  of  hi*  nF<..i:i.ii:> ■  .■ .   .J  V' 


Law*  I8p.V  p.  JM  ("Any  perwm  who  ha*  been 
convicted  of  a  crime  is  notwithstanding  a  com- 
petent witne** ;  but  the  conviction  niav  be  proved 
to  affect  his  cre<libility,  either  by  the  record  or 
by  his  own  cross  examination,  upon  which  he 
must  answer  any  question  relevant  to  that  in- 
quiry, and  the  party  cro8*«j[aminini{  shall  not 
be  ciinrltnled  bv  hia  answer"). 

MoMTANA  :  I'oJei  tindSlaluIn,  189.%;  C  C  P 
I  31(10  ("  A  witness  is  a  person  whose  declare^ 
tion  under  oath  is  received  as  evidence  for  any 


—        „  „„„  uviiHii,  niiu  tiie  lurv 

in  judging  of  his  credibility  and  the  weiglit  to 
be  iriven  to  hi.  testimony,  niav  take  into  con- 

l^li^t'"  '^  ''^\  "'"  '•*  '"  "•«  defendant, 
and  the  nature  and  enormity  of  the  crime  of 
which  he  IS  ajciised.  If  the  defendant  doe.  not 
claim  the  right  to  be  sworn,  or  does  not  testify 
It  must  not  be  used  to  bis  prHiidice,  and  the 
attorney  ,.rosMuting  must  not  comment  to  the 
C  ourt  or  jury  on  the  same  ") ;  8  UM  (••  When 
two  or  more  person,  are  ioinilv  or  otherwise 
pi.r,»,;i;wh;ii;;r"su7h';i;':.1.7«tron "rmmle'Sj;  Te'^o?'^;!  i."  "■'  "  ■"'•"""  "f  »■'  «ff«"^  any 
oral' examination  or  bv  depo,ltio  "or  affidavit 'V  Z  o°her  n  E"'  ;"*r."*'^-*  '"'  "'  "K"'"'' 
S  3161  (••  All  ,*r»<..is  withont  excep'ru  other:  but  the  tel^i™ '^J  f  k  *  ■"""'"  '^""""'"ed, 
wise  than  is  specified  in  the  next  two  wcttonl.  nicd  L„Tn..  k"^  "•  ""'''  "'"•"''*  "'"»'  ""'  •* 
who,  having  o'rgan.  of  «,„se,  can  p^^eTve  S     pr^eeS"  '°  ■"•■  """"""  "'"''°  <" 

perceiving  can  make  known   their  perception.  nVi,»1.»  .'  ■  r        i  j  c-. 

t.,  others,  may  be  witnesses.    Thcref^e  ne   h«      ("  eithp?t»^.  ■   Compiled  St„l,„e,.  1897,  §  2866 
pirties  nor  other  ,«nion«  who  have  an  imeresi     ie^^  if  W.  f'"  "  -r'"""*  ?.""J  "^  ^  "  *"- 


^  —   —      f.^..^,,,.  „,,u  iiMte  nn  interest 

lu  the  event  of  an  ai'tion  or  procee<liug  ate 
excluded ;  nor  tho«e  who  have  Wn  convicted 
of  crime;  nor  persons  on  acconnt  of  their  opin- 
ions on  matter,  of  religious  belief ;  although 
in  every  cam,  the  credibility  of  the  witness  may 
be  drawn  in  question,  as  provided  in  §  3123  ") ; 
§3168  ("The  following  person,  cannot  be 
witneMes:  1.  Thore  who  are  of  unsound 
mind  at  the  time  of  their  production  for  ex- 
amination. 2.  Children  under  ten  vears  of  age 
who  appear  incapable  of  receiving' just  iniure.- 


nunian  l*ing  of  snthcicnt  cai«city  to  nnderstanll 
the  obligation  of  an  oath,  is  a  comiicteut  witness 
in  all  cases,  civil  and  criminal,  except  a.  other- 
T"?.  '!.*"'■'"  ''«'•'»'«''•  The  following  person, 
shall  be  incomi^teut  to  testify:  First,  person. 
of  unsoHiid  mind  at  the  time  of  their  produc- 
tion; scoihI,  Indians  and  negroes  who  appear 
incapable  of  receiving  just  impression,  of  the 
facts  respecting  which  they  are  examined,  or  of 
relating  them  intelligently  and  truly ;  third, 
husband  and  wife,  concerning  anv  commuuica- 


si.u,s  oir  the  ficTs    resl^Ung  ;K  th™''^  tio.  Z',"T'  """•  "[""""g  «".v  commuuica 

examined,  or  of  relating  them*'trnly'';  amTndJd  riaL    «  he  Iv^'c    l"  V'*  ""'"  .''"'"S  "'«  "ar- 

by  St.  1897,  p.  24.%  Feb.  19,  by  a<|  L-  "TT'a^  «!f,^;.n    .fi  '  !  ™""J  "  "  "7'""^""  "'»'«  ">«' 

ties  or  ««iig?iec,  of  partie.'  to\n  Sn  or  p^  «^Th^^^:'^TiZV?-- 1«  ^T-  <"^'° 

ceeding.  or  persons  in  whoM  behalf  an  action  or  Kt  of  a,.v*o;?i    T       '^"'   ""'™'  '"   •''• 

pro,ee.ling  is  prosecuted,  agaiii.t  an  ex«utor  tM  «dv.™^„I«  '  ?''".'■"'  *""  l""*«"'"ig.  "hen 

or   ailministrat'or,    upon  '.  ^claim  "0"^^  d«'c«e  f  ^ J^'Yk.V;      "'t''/^;"?I«'! -.."'» 


I ,    ;  I?  "  i'«w.cvuiCTi,  n^niiisi  an  executor 

or  ailministrator,  upon  a  claim  or  demand 
against  the  estate  of  a  decea«ed  person,  a*  to 
any  matter  of  fact  occurring  liefore  the  death 
of  such  deceased  person");  §  3163  ("There 
are  particular  relation,  in  which  it  is  the  iwlicy 
of  the  law  to  encourage  confidence  and  to  pre- 
wr>e  it  inviolate ;  therefore,  a  person  cannot  be 
examined  a.  a  witiien  in  the  following  case.  • 
1.  A  husband  cannot  lie  examined  for  or  against 


deceased  person,  shall  le  permitted  to  testifv  to 
any  transaction  or  conversation  had  betw'een 
the  deceased  person  and  the  witness,  nnles.  the 
evidence  of  the  deceawd  person  shall  have  Iwen 
taken  and  read  m  evidence  by  the  adverse  party 
in  regard  to  such  transaction 'or  conversation,  or 
unless  such  representative  shall  have  introduced 
a  witness  who  shall  have  testified  in  regard  to 
such  transaction  or  conversation,  in  which  case 


hi,  wife,  ^ithonT  0;  ™n.;„t  'rr7wifcXr  or  the   ^^'T .    "  "'  "'";;««"'-'.  ■"  which  caiii 

against  her  husband,  withou    W,  co^Jent  •  m"r  m.v  K  «»„  1^'."^  "'"'''  .'''™'f  'f«»'   '""""t 

can  either,  during  the  marr  age  or  afterJ  tTL  1  h  ?    *''  "■'  "'"'''"'  '"  ""^  '»'''<'  '^''»'«e<» 

!«■.  without  the  consent  of  tKirer  exSed  Jba 7 nni  hi*'"''""'  .'t'''" V  "J"''  *""^*-  •"« 

as  to  any  communication  made  by  one  to  "he  gini  to  s^ch1™„T  in^  '"'*''"  '*'"'-^. "'  .f*" 

otlier  during  the  marriage;  but  this  excention  fiwi  ("Th.  .'™?"''<^'""'    or    conversation"); 

■Iocs  uotap^ly  to  a  civil  auction  or  pZ.eedT,fgb?  Ie»f«™instthe""„'^e'' „?,",;"  "".'^  ''■"  "  "l*- 

one  against  the  other,  nor  to  a  criminal  afinn  h^!i,.i?            !  ""'•  "T  '''«  *''«  against  the 

or  pril-eeding  for  a  crime  comS   bv  ,m2  ^u»band,  except  ,11  a  criminal  proceeding  for 

«K..^,st  the  other");    AC   §  m"  (a  i^,^^  other  h^itTbT'""''-  '''11"'^    !"'",  "8'''"'"  ">« 

"  convicted    of  any    offence  "    is    .  nm  JJ^^i  f     -l        ^f ^  ""^l '"  »"  "'""'"al  pnwecntion. 

«  2440  (•■  The  rule,  for  determininV  the'  coZi:  «  tn-nvL"'''  ™"  ^  «''»""'«''  "■  any  case 

tencv  of  witiie.se.  in  civil  actions  are  ann^HE^  ^J  .i''  ™ mmuni.atiou  made  bv  the  one  to 

alMito  criminal  actioni  i«d^pZeeXi«  ex^nt  the  marll   *  ■"l-""""''  ""  l'"'"  '^'f^  »"« 

asotherwiie  provided  in  thf.  Code  T' «  ilil  the  marnage  relation  ceaws,  be  permitted  to 

F        "u  10  >ms  ^,oae   ) ,  {2441  reveal,  in  testimony,  any  such  communication 
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made  while  the  mamnge  unheisted  ")  j  {  5908    ceawd  person,  in  rarh  caae  the  other  pnrty  may 
(•■  Ihe  prohibition!  iii  the  preceding  aectionii  do     aliw  testify  in  relation  to  «uoh  tranaaction.  and 


not  apply  to  caxea  where  the  party  in  whoae 
favor  the  renpectire  provisions  are  enac'te<l 
waives  the  rights  thereby  conferred");  J  7>99 
("  No  person  shall  be  dis(|nalifleil  as  a  witness 
in  any  criminal  prosecution  hy  reason  of  his 
interext  in  the  event  of  the  same,  as  a  partv  or 
otherwise,  or  by  reason  of  his  conviction  oi  any 
crime,  but  such  interest  or  conviction  may  lie 
shown  for  the  purpose  of  affecting  his  credi- 
bility.    In  the  trial  of  all  iuuictments,  com- 


nothing  contained  in  such  section  shall  affect 
the  laws  in  relation  to  any  instrument  required 
to  be  attested;  provided,  fnrther,  that  when 
husband  or  wife  is  insane  and  bais  been  so  de- 
chired  by  a  commission  of  lunacy,  or  in  due 
form  of  law,  the  other  ahall  be  'a  competent 
witness  to  testify  as  to  any  fact  which  transpired 
before  or  during  such  insanity,  bnt  the  privilege 
of  so  testifying  shall  cease  on  the  restoration  to 
soundness  of  tne  insane  husband  or  wife,  nnlesa 


plaints,  and  other  proceedings  against  persons  upon  the  consent  of  both,  in  which  case  tliey 

charged    with   the    commission  of    crimes    or  shall  be  competent  witnesses");  §3402  ('The 

offences,  the  person  so  charged  shall,  at  his  following  persons  cannot  be  witnesses:    First 

own  reijuest,  but  not  otherwise,  be  deemed  a  those  who  are  of  unsound  mind  at  the  time  of 

competent  witness ;    nor  shall  the  neglect  or  their  pnxluction  for  examination ;  second  chil- 

refusal  to  testify  create  any  presumption  against  dren    under  ten  years  of  age  who  appear  iii- 

him,  nor^ shall  any  reference  be  made_  to.iior  capable  of  receiving  just   impressions  of   tho 

fai'ts  respecting  which  they  are  examined,  or  of 


any  comment  upon,  such  neglect  or  refusal ") ; 
I  7200  ("  When  two  or  more  persons  shall  be 
indicted  together,  the  Court  may,  at  any  time 
before  the  defendant  has  gone  into  his  defence, 
direct  any  one  of  the  defendants  to  lie  dis- 
charged, that  he  may  be  a  witness  for  the 
State " ;  the  accused  "may  also,  when  there  is 
not  snflicicnt  evidence  to  put  him  upon  his  de- 
fence, be  discharged   by  the  Court."  or  may 


rvlittiiig  them  truly");  $  3403  ("A  husband 
cannot  be  examined  as  a  witness  for  or  Rgaiiist 
his  wife  witlnmt  her  consent,  nor  a  wife  for  or 
against  her  husliand  without  his  consent;  imr 
can  either,  during  the  marriage  or  afterwards, 
be,  without  the  consent  of  the  other,  examined 
as  to  any  communication  made  by  one  to  tlie 
other  during  the  msirriage.     Uut  this  exception 


demand  a  verdict,  to  give  evidence  "for  others'   shall  not  applv  to  an  action  or  proceediiur 

acuuseil  with  him ").  :.../'-i--_     .■-_...     ..  .„.r r 

Nevada  :  Genera!  Stnliit't,  1985,  §  3398 
("  All  pornons,  without  exception,  otherwise  than 
as  s|)ecificd  in  this  chapter,  who,  having  organs 
of  sense,  can  perceive,  and  perceiving  can  make 
known  their  perceptions  to  others,  may  be  wit- 
nesses ill  any  action  or  proceeding  in  any  Court 
of  the  State.  Facts  which  by  tlie  common  law 
would  cause  the  exclusion  of  witnesses  may  still 
be  shown  for  the  purpose  of  affecting' tlieir 
credibility");  §  33'.t9  ("No  person  shall  lie  dis- 
i)ualified  as  a  witness  in  any  action  or  proceed- 
ing on  acconnt  of  his  opinions  on  matters  of 
religious  belief,  or  by  re.i.ton  of  his  conviction  of 
felony,  but  snch  conviction  may  be  shown  for  the 
purpose  of  affecting  his  credibility,  and  the  jury 
IS  to  be  the  exclusive  judges  of  Ihis  credibility, 
or  by  reason  of  his  intere.st  -'"  " ■     "    "' 


bv 
one  against  the  other"');  §§  4241,  4242  (join't 
indictees;  like  Cal.  P.  C.  §§  1099,  MOO); 
§  4562  ("lu  the  trial  of  all  inilictments,  com- 
plaints, and  other  proceeilings  against  persons 
charged  with  the  commission  of  crimes  or 
offences,  the  person  so  charged  shall,  at  hiji  own 
rei|ue8t  but  not  otherwise,  lie  deemed  a  compe- 
tent witness;  the  credit  to  be  given  to  his  testi- 
mony lieing  left  solely  to  the  jury,  under  the 
instructions  of  the  Court");  §4563  ("Notliing 
iierein  contained  fhall  lie  constme<l  as  coinpeF- 
ling  any  such  person  to  te.stify ;  and  in  all  cases 
wherein  the  defendant  to  a  criminal  actifin  de- 
clines to  testify,  the  Conrt  shall  specially  in- 
struct the  jury  that  no  inference  of  guilt  "is  to 
be  drawn  against  him  for  that  cause  '^) ;  §  4576, 
as  ameiiiled  by  M.  1881,  c.  S3  ("The  rules  for 


or  by  reason  of  his  interest  in  the  event  of  the  determining  t)ie  competency  of    witnesses   in 

action  or  pr.«eeding  as  a  party  thereto  or  other-  civil  actions  are  applicable  lUso  to  criminal  ae- 

wise,  but  the  party  or  parties  thereto,  and  the  " '  - 

person  in  whose  l)ehalf  such  action  or  proceed- 
ing may  tie  brought  or  defended,  shall,  except 


as  hereinafter  excepted,  be  competent  and  lie 
compellajdp  to  give  evidence,  either  vim  ene  or 
by  deposition  or  upon  a  commission,  in  the  same 
manner  ami  lie  snliject  to  the  same  rules  of 
examination  as  other  witnes-^es  on  behalf  of 
himself  or  either  or  any  of  the  parties  to  the 
acti(m   or  proceeding ") ;    §  3401   ("  No  person 


tions  and  proceedings,  except  as  otherwise  pro- 
vided for  in  this  Act.  The  partv  or  parties 
injured  shall  in  all  cases  be  competent  wit- 
nesses; the  credibility  of  such  witnesses  shall 
be  left  to  the  jury,  as  in  other  cases.  In  till 
cases  when  two  or  more  persons  are  jointly  or 
otherwise  concerned  in  the  commission  of  any 
crime  or  misdemeanor,  either  of  such  persuns 
may  be  sworn  as  a  witness  against  aiiotlier.  in 
relation  to  snch  crime  or  misdemeanor;  but  tho 


benefit  the  aetirm  or  proceeding  is  prosecnted  or 
defended,  is  tlie   representative  of  a  deceased 


as  amended  by  St.  1865,  c.  403,  St.  1881,  <•.  S4 
("  Kxcent  witH  the  consent  of  lioth,  or  in  case-^  ..f 


ncrson,  when  the  fa.ts  to  be  proved  transpired     criminal  violence  np.in  one  bv  the  other,  neither 
?f  ;Ti.?  .'.'t""' ''^"",''''  <'e™,««'<l  Perao" ;  pro-     husband  nor  wife  is  a  c.impetent  witness  for 


vided  that  when  such  deceased  person  was  repre-  against  the  other  in  a  criminal  action  or  i.r..- 

sented   in  the  transaction  in  question   by  any  ceeding  to  which  one  or  both  are  parties'); 

agent  who  is  living,  and  who  testifies  as  a  wit-  «  4734   (in   pr<»ecutioMs  for  selling  linimr  to 

uess  lu  favor  of  the  repreaentttive  of  such  de-  Indians,  Indians  are  to  be 
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nemea"  aeaJiMt  Chinese,  and  their  tentimonv 
>ay  be  talien  I.y  the  I ,  irt  or  jury  for  wha^ 
'^.Zi)."^    '""°"'    *""'■    «Siil^''    white 

.w1*.  ?.*f  ^x"'""  =    ^"'^'^   StatuU,,     1891, 

II  !  ]     *    ^^  .P*"*""  "''»"  •«  excused  or 

excluded  from  testifviuK  or  giviug  hi.  deposT 

o..  .1.  any  c.vil  cause  by  rea«.u  of  his  interest 

therein,  as  a  party  or  otherwise  ") :  «  |6  ("  Wh»r. 


1488 


been  convicted  of  crime,  but  inch  '•onviction  mar 
be  shown  on  ckms  examiuatiou  of  the  witnesi 
or,  by  the  production  of  the  recor.1  thereof,  foj 
the  purpowi  of  affecting  his  credit ") ;  «  2  -  In 
all  civil  act-on.  in  anytourt  «r  record  in  thi. 
htate  the  parties  thereto  shall  be  admitted  to  be 
sworn  and  give  evidence  therein,  when  culled  as 
witncMes  by  the  adverse  partv  in  such  actiou  • 
and  when  any  party  is  called  <^  a  witness  bv  the 


r  rrl^Jl-^Hr.'?  "".executor,  administr^     oPJ"-Ve  pa"«^,Te-ihaIlT7u;:3e"ctTX''^me' 

1  r  L"  .h""  '». '"""'"'"ti""  and  c^roseexamin^i"'^ 
^i"  ifiiTl"*"***  •,?■••»  iJeJ.  that  no  party  to  a 
suit  shall  be  compclfcd  to  be  sworn  or  givi  evi 
dence  in  any  action  brought  to  recover  a  penalty 
or    o  enforce  a  forfeiture;  and  provided,  also^ 

ii  orc^'-llsTN""'  "•"  ?PlfT  *"  '"'"'  f"' 
ai  «  wT,„i:  *•  *  l*''"'' ''"»"  '*  '"'«l"al'fled 
as  a  witness  in  any  suit  or  prwcedini;,  at  law  or 

event  of  the  same  as  a  party  or  <.tberwi»e,  bnt 
smh  interest  may  be  shown  "for  the  purpoi^  of 
affecting  his  or  Iter  credit;  provide/ neVerth^ 
lc«,  that  no  party  shall  be  sworn  in  any  caw 
k»n?    •    ,°^P**,"*  P?">  i"  prohibited  bv  any 
legal  disabifity  from  being  sworn  as  a  wi'tness, 
or  either  of  the  jjarties  in  a  cause  sue  or  are  sued 
lu  a  representative  capacity,  except  as  hereinafter 
pn,v.,led  ••) ;  §  4  {•■  A  party  to  a  suit  in  a  repre- 
«  nta  ive  capacity  mav  be  admitted,  as  a  witnes. 
therein,  and  if  callecf  as  a  witness  in  his  own 
behalf,  and  admitted,  the  opposite  party  may 
in  like  manner  be  admitted  as  a  witness  "1 ; 
S  9  (    In  any  trial  or  inquiry  in  any  suit,  action 
or  iiroceeding  in  any  Court,  or  before  any  person 
having  by  law  or  consent  of  parties  authoVity  to 
examine  witnesses  or  hear  evi'dence.  the  husbind 
or  wife  of  any  person  interested  therein  as  a 
par   or  othenvise.  shall  be  competent  and  com- 
pellai...    lo  give  evidence  the  same  as  otiier 
witnesses,  on  behalf  of  any  partv  lo  such  suit  ac- 
tion or  proceeding ;  provided,  tlmt  nothing  herein 
shall  render  any  husband  or  wife  competent  or 
compellable  to  give  evidence  for  or  agiinst  the 
other  in  any  criminal  action  or  proceeding  or  in 
any  action  or  proceeding  for  divorce  on  account 


tor  or  the  guardian  of  an  insane  person,  ueiihei 
party  shall  testify  i„  respect  to  fkct.  whid  "t' 
cuircd  in  the  lifetime  of  the  deceased  or  prior 
to  the  ward's  insanity,  unless  the  executor  ad- 
ministrator, or  guardian  elects  so  to  tes'iifv 

sYtP/'..  wf""v'"*,  "',"'*  '""owing  section")! 
§17  (  When  It  clearly  appears  tS  the  Court 
that  injustice  may  l«  done  without  the  testi- 
mony of  the  |»rty  in  such  case,  he  may  be 
allowed  to  testify  •  ,i,d  the  ruling  of  the  C^urt 
ailinit  lug  or  r  j  his  te»trmony,  may  ul 

excepted  to  and         *d  ") ,.  j  .g  ,..  y/^,„  J^,,^ 
party  of  record  is      t  the  party  in  interest,  and 
th.  party  whose  ii  .erest  is  represented  by  the 
party  of  record  is  au  execuior,  administrator,  or 
insane,  the  adverse  party  shall  not  testifv,  unless 
the  executor,  administrator,  or      .anliaii  of  the 
insane  person  elects  to  testify  himself,  or  to 
offer    he  testimciny  of  snch  party  of  re^rcl"  ; 
S  19  ('  In  an  action  brought  by  an  indorsee  of 
assignee  of  a  biU  of  exchLpe.^p^miSTrrnote 
or  luortga-e  against  au  oriltlnal  party  tliereto 
the  defendaiit  shall  not  testify  in  hWown  Sf 
If  either  of    the  original   parties  to  the  bill 
note,   or  itKirtgage  is  dead   or  insane,  nnlesii 
the  plaintiff  elects  to  testify  himself  or  to  offer 
tL^^'u°"J  °!  ""  ""■'-''"al  partv  thereto"); 
J  20  (    Husband  and  wife  are  competent  wit- 
nesses for  or  against  each  other  in  all  cases  civil 
and  criminal,  except  that  neither  shall  be  al- 
lowed to  testify  as  to  any  statement,  conversa- 
tion, letter,  or  other  communication  made  to 
the  other  or  to  another  person,  nor  as  to  anv 
matter  which  in  the  opinion  of  the  Court  would 
lead  to   a  violation   of    marital   confiilence"- 

Mended  by  St.  1899.  c.  41,  bv  iSm;  "/'niw  "' *"^.f"'"«  ""."""'^e  on  account 
•  against  the  other  "  after  "testifv  "  ^d  hf  t  ?''""*'}•«'"'«?» '»  P'ove  the  fact  of  marriage, 
inserting  "shall  either  bT allowed  [n  «^  ™i  i  n  ""^  "i'"T  ^""^  "'"'"'«'  co"vers8tion  ;  u.t 
to  testify  "after"  nor  ••)78  247*l?hetrian  h'""  ""'  ^"'^"Z,  •"■."'**  ^  compellab  e  to 
indictments,  complsiiits  "aSd  o  her  pro^i  1  .tir  f"-\  ™"fi'^e""?l  communica^on  made 
against  person.  Charged  w"th  tlte^o^'Z  8^fi CM"  ""  °  '  •"  ''"""S  "'«  "•arriage"); 
of  crimeVand  offend,  the  w4on  «  chir<^  !i  '  ''*  '^"'"P.''"''""'  <>'  petitioner  in  any 
shall  at  his  own  reiju^t  burnTotrer^t'f^  ^T^l^'JTT^^.  °i -.f?"."".'.'*  ■""-.J- 
a  com,«tent  witness'') ;  §  25  ("Nothing  herein 
contained  shall  be  construed  as  compelling  anv 
such  person  to  testifv.  nor  shaU  anrinference 
^Lii  .if"'"  "^"J",  ■'  ""e  <*""  no'  testifv.  nor 
?hfiL- """'"*'  [•"  ""e  prosecution  comment 
ifv^.'"  a'i/Tfv""*  ^'Ponrtent  does  not  te.- 
iiiy  )  §  26  (  No  person  shall  be  incompetent 
IVT^t  "».  "?">""  of  his  having  beercon- 
Mcted  of  an  infamous  crime,  but  the  record  of 

M  a  wiineM  "T  "*^  **  ""*'*  '"  ***"  *•''  '^'' 
\Kw,fi!RSEr:  General  Stalulei,  1896,  "Dis- 

trial    of     husband    deserting    family);     "  Evi- 
rti-nce,    §  1  ("No  pereon  offered  ai  a  witness 

nature  shaU  be  excluded  by  reaun  of  hi.  having 


reimes.  bul  nJ  o^r;;p^     HI.    Cou^tl^Sri  ^lm;:^':ltrto  di. 

be  responsive  to  the  allegations  contained  in  the 
bill  of  complaint  or  petition,  and  any  defendant 
in  any  such  action  or  proceeding  shall  t«  a  com- 
petent witness  for  or  against  anv  other  defendant 
not  jointly  interested  with  him' in  the  matter  in 
controversy  ") ;  §  7  ("Upon  the  trial  of  anv  in- 
dictment for  falsely  making,  altering,  forging 
or  counterfeiting,  or  for  uttering  or  publishi 
ing  as  true,  any  record,  deed,  or  other  instru- 
■"ent  or  writing,  no  person  named  in  snch 
record,  deed,  or  other  instrument  or  writine 
or  whose  name  or  any  part  of  whose  name 
IS  or  purport,  to  be  written  or  signed  therein 
or  thereto,  shall  on  that  account  lie  deemed 
J°o  /'fyf  to  be  an  incompetent  witness"); 
t  8  (    Upon  the  trial  of  any  indictment,  alle- 
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[Chap.  XVIII 


(atioB,  or  Kenntion  of  anjr  penon  chaived 
with  crime,  the  penon  iudicted  or  accuaed  ihall 
be  admitted  to  testify  a*  •  witnen  np<>o  lucb 
trial,  if  he  ihall  offer  hiniaelf  a*  a  wituen  therein 
in  hie  own  behalf") .   {  12  (inrYiviug  party  ii 
com|>eteiit  in  new  »i;a!  of  action  rerived  after 
other  party'*  d-ath) ;  St.  1900,  c.  I  JO,  J  1  (rame 
aa  U«n.  St.  Evid.  8  I ) ;  I  a  (lame  a*  ib.  |  i) ; 
f  3  (same  a«  ib.  }  3,  omitting  the  clauM*  after 
"•worn  a»  a  witrnw");  §  4  ("In  all  civil  ac- 
tions any  party  thereto  may  be  sworn  and  ex- 
amined as  a  witness,  nolwitlistanding  any  party 
thereto  may  sue  ur  be  sued  in  a  representative 
capacity;  provided,  this  aection  shallnot  extend 
to  permit  testimony  to  be  given  by  anv  party  to 
the  action  as  to  any  transaction  with"  or  state- 
ment by  any  testator  or  intestate  represented  in 
Mid  action,  unless  the  representative  offers  him- 
self as  a  witness  on  his  own  behalf  and  testifies 
to  any  transaction  with  or  statement  by  his  tes- 
tator or  intestate,  in  which  event  the  other  party 
may  bo  a  witness  on  his  o»n  behalf  as  to  all 
transactions  with  or  statements  hv  such  testator 
or  intestate  which  are  pertineut'to  the  issue  "; 
the  former  §  4  is  here  repealed) ;  {  S  (liiie  the 
former  J  5,  except  that  the  proviso,  down  to  the 
last  clause,  is  thus  re-phrased  :  "  Nothing  herein 


hiisband  or  wife  may  give  evidence  on  their  own 
behalf,  or  for  or  against  each  other,  in  any  pro- 
ceedings in  this  State  for  divorce  on  account  of 
adultery,  any  law  of  this  State  to  the  contrary 
notwitlistanding");  St.  I898,c  8,17,  {  57  ("  Uiion 
the  trial  of  any  indictment,  the  defendant  shall 
be  admitted  to  testify,  if  he  shaU  offer  himself 
as  a  witness ;  and  upon  any  such  trial,  the  wife 
or  the  husband  of  the  defendant,  as  the  case  may 
be.  shall  be  admitteil  to  testify  on  behalf  of  the 
defendant,  if  he  or  she  shall  oQer  himself  or  her- 
self as  a  witness ;  and  upon  sny  such  trial,  a  mar- 
ried woman  shall  be  admitted  to  testify  ugaiust 
her  husband  when  she  is  the  complainant  against 
him,  if  she  shall  offer  herself  as  a  witni'ss  ") ; 
1903,  State  v.  Zdanowicx,  —  N.  J.  L.  — ,  55  Atl. 
743  (the  accused  is  competent  for  himself  under 
the  Crim.  Hroced.  St.  1898,  June  14,  c.  237,  {  57, 
though  the  Evidence  Revision  Statute  of  1900, 
March  23,  c.  150,  repeals  the  former  j)  8,  and 
contains  no  clause  of  like  effect). 

New  Mkxico  :  Com/jiUd  Lama,  1897,  {  3014 
("  No  penon  offered  as  a  witness  shall  herein- 
after be  excluded  by  reiison  of  any  alleged  in- 
capacity from  interest,  from  giving  evidence, 
eitlier  m  person  or  by  deposition,  according  to 
the  practice  of  the  court,  on  the  trial  of  any 


.h.n  ™„j  . L  -,f  ■",-°™  •  .,  """""K  Norem  tne  practice  oi  tne  court,  on  the  trial  of  any 

l.™™fi  n    ^-  ^'^^^  ""  *'f«  competent  or  issue  joined,  or  of  any  matter  in  question  or  on 

miT  n  iL  iir?„'f"l'"'^  '"'  ,"  ■«»'■"'."'*  «»y  '"l-i'y  »™ing  i«  ^  "vH  »uit,  action,  or 

other  in  any  action  for  cnminal  conversation,  proceeding  in  anv  court,  or  before  any  judge 


.„    „^j    wb*.vu   .w»    ^itiiiiuni  vuuversaiiun 

except  to  priive  the  fact  of  marriage,  or  to  ren- 
der any  husliand  or  wife  competent  or  compel- 
lable to  give  evidence  against  the  other  in  any 
criminal  action  or  proceeding,  except  to  prove 
the  fact  of  miirriage,  and  except  as  now  other- 
wise provided  by  statute,  or  compellable  in  any 
action  or  proceeding  for  divorce  on  account 
of  adultery  to  give  evidence  for  the  other,  ex- 
cept to  prove  the  fact  of  marriage  ") ;  §  6  (like 
former  $  6) ;  §  7  (like  former  {  9 ;  former  f  j  7 
and  8  are  repealed) ;  {  8  (like  former  f  10) ; 
f  10  (like  fo-raer  j  12);  St.  1903,  c.  SI6  (in 
prosecutions  fur  desertion,  the  accused's  wife  is 
admissible  against  him)  j  Gen.  St., "  Evidence," 
{  51  ( §  5,  tiipra,  declared  to  "  authorize  husbaop 
or  wife  in  any  criminal  action  against  either,  to 

five  evidence  to  prove  the  fact  of  marriaxe  ") ; 
53  ("  In  all  civil  actions  in  any  Court  of  law  or 
equity  of  this  State,  any  party  thereto  may  be 
■worn  and  examined  as  a  witness,  notwithstand- 
ing any  party  thereto  may  sue  or  be  sued  in  a 
representative  capacity ;  provided,  nevertheless, 


coroner,  justice  of  the  peace,  officer,  or  person 
having,  by  law  or  by  consent  of  parties,  anthor- 
itprto  hear,  receive,  and  examine  evidence  in  this 
"rerritory  ") ;  §  3015  ("  Every  person  so  offered 
■hall  be  admitted  to  give  evidence  on  oath  or 
solemn  affirmation  in  those  cases  wherein  nffir- 
mation  is  by  Uw  receivable;  notwithstsnding 
that  such,  person  has  an  interest  in  the  matter 
in  question,  or  in  the  event  of  the  trial  of  any 
issue,  matter,  question,  or  inquiry,  or  of  the  suit. 
action,  or  proceeding  in  which  he  is  offered  as  a 
witness");  $3016  ("  Hereafter,  in  the  courts  of 
this  Territory  no  person  offered  as  a  witness 
shall  be  disqualified  to  give  evidence  on  account 
of  any  disoualification  known  to  the  comnmn 
law,  but  all  such  common-law  disqualifications 
may  be  shown  for  the  purpose  of  affeiting  the 
credibility  of  any  such  witness  and  for  no  other 
purpose;  provided,  however,  that  the  presiding,' 
judge,  in  his  discretion,  may  refuse  to  permit  a 
child  of  tender  yean  to  lie  sworn,  if,  in  the 
opinion  of  the  judge,  such  child  has  not  surti 


.fc.;  »i,- ^^ 1    •^I'i  P,""""".  ■•evormeiess,  opinion  oi  tne  judge,  such  chid  has  not  surti- 

^^f„.  t  L'," '•"'""^'''d''*''  "**  "'*"''  •"  "  '"  "•»'  "'•"'"'  <»P«ci»y  to  understand  the  natnn.- 

£^ti?.^  J^h   "T.'"  '*.P™"  "  *"  ""y  *.""*  »»''  oWig-tion  of  an  oath";  amended  bv  S^ 

fction  with  or  statement  By  anv  testator  or  intes-  1901,  c.  58,  bv  inserting:  "provided  that  n,> 

Inl  ^^    '•ereafter  had,  of  any  indictment  of  to  give  testimony  in  anv  case  who  shaUhave 

ILIIf™?.fl!"*l*u.*l'I'_'J''5^T!*°{  !?""'«'  »'  ^»  convicted  i^d  scntinced  for  the  com.,,- 


— ,■    I —    — —  --.— -  j^-w..   ••■■■■  Hsiv  «.ftiiiic;  \/i  iiiunior  UJT 

manslaughter,  the  husband  or  wife  of  the  person 
■o  char),'ed  shall  be  admitted  to  testify  as  a  wit- 
ness upon  such  trial,  if  he  or  she  offer  himself 
or  herself  as  a  witness  therein  on  behalf  of  the 
person  so  charge.l ") ;  $  57  ("  Upon  the  trial  of 
any  indictment,  allegation,  or  accusation  of  any 
penon  charged  with  crime,  the  wife  or  husband 
of  the  person  indicted  or  accused  shall  be  ad- 
mitted to  testify  as  a  witness  in  behalf  of  such 
peniun  upon  such  trial,  if  he  or  she  shall  be 
offered  and  produced  as  a  witness  therein  by 
the  (lerson  so  indicted  or  accused  ") ;  J  73  ("  Any 


814 


SKin  of  any  felony  or  infamous  crime,  uule.'is  he 
shall  have  first  been  pardoned  and  restored  to 
full  rights  of  citizenship");  §  3017  ("On  the 
trial  of  any  issue  joined,  or  of  any  matter  or 
qnestion,  or  on  any  inquiry  arising  in  anv  civil 
■uit,  action,  or  other  proceeding  in  any  court  of 
law  or  equity  in  this  Territory,  or  before  am 
person  having,  by  law  or  by  consent  of  partiis, 
authority  to  hear,  receive,  and  examine  evi- 
dence, the  parties  to  such  proceedings,  and  tlie 
persons  in  whose  behalf  any  such  suit,  action,  or 
other  proceeding  is  broaght  or  iiutitnted,  or  op- 
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poMd  or  dtfended,  ihall,  except  u  hereinafter 
excepted,  be  competent  and  compellable  to  give 
evidence,  either  viea  voi*  or  by  depoaitiou  ac- 
cording to  the  practice  of  the  court,  on  behalf 
of  theinaelvei  or  of  either  of  the  partiea  tu  the 
eait,  action,  or  proceeding,  and  the  hubaD<l» 
and  wivea  of  inch  partiea  aud  perune  ihall, 
except  ai  hereinafter  excepted,  be  competent 
to  give  evidence,  either  viva  voce  or  by  depoai- 
tiou, according  to  the  practice  of  the  court,  on 
behalf  of  either  or  any  of  the  partiea  to  ilie  raid 
suit,  action,  or  proceeding  ") ;  j)  3019  ("  Nothing 
herein  contained  (hall  applr  to  the  trial,  in  any 
action,  auit,  or  other  civil  proceeding,  of  the 
question  of  the  adultery  of  any  party,  or  the  hus- 
band or  wife  of  any  party  to  such  action,  suit,  or 
proceeding");  f  30:10  ("No  hu>band  shall  be 
compelled  to  disclose  any  communication  made 
by  his  wife  during  the  marriage,  and  no  wife 
shall  be  compelled  to  disclose  any  communica- 
tion made  to  her  by  her  husliaud  during  the 
marriage");  {.3201  ("In  a  suit  by  or  against 
the  heirs,  executors,  administrators,  or  assigns 
of  a  deceased  person,  an  opposite  or  interested 
party  to  the  suit  shall  not  obtain  a  verdict,  judg- 
ment, or  decision  therein,  on  his  own  evidence, 
in  respect  to  any  matter  occurriug  befire  the 
death  uf  the  deceased  persou,  unless  such  evi- 
deuce  '■  corroborated  by  some  other  n<aterial 
eyid-.e");  i  3431  ('In  the  trial  of  all  in- 
dictments,  informations,  complaints,  aud  other 
pn>ceedings  against  persona  charged  with  the 
commission  of  crimen,  offences,  and  misdemean- 
ors ii:  the  courta  of  this  Territory,  the  person  so 
charged  shall,  at  hii  own  request,  but  not  other- 
wise, be  a  competent  witness;  aud  his  failure  to 
iii,ike  such  request  shall  not  create  anv  presump- 
tion against  him  ") ;  $  3432  ("  Hereafter  the  bus- 
baiiil  or  wife  of  any  defendant  in  anv  trial  on  a 
pruaecution  for  crime  before  any  Court  or  officer 
authorized  to  hear  or  try  said  prosecution  shall 
be  a  competent  witness  to  testify  in  favor  of 
but  not  imilnst.  such  defendant ;  pro\-ide<l,  that  • 
such  husband  or  wife  shall  be  •  competent  wit- 
ness to  testify  against  any  snch  defendant  where 
the  prosecution  is  for  any  unlawful  assault  or 
violence  forcibly  committed  by  the  defendant  on 
the  person  of  snch  witness  "). 

New  Yobk:  Conttitulion,  1895,  Art.  XIII, 
}  4  ("  Any  penon  charged  with  receiving  a 
bribe,  or  with  offering  or  promising  a  bribe, 
shall  be  permitted  to  testify  in  his  own  behalf 
in  any  civil  or  criminal  prosecution  therefor  ") ; 
Code  of  Civil  Procediin,  1877,  $  828  ("  Except 
as  otherwise  specially  pre«;ribed  in  this  title,  a 
person  shall  not  be  excluded  or  excused  from 
being  a  witnes^  by  reason  of  his  or  her  interest 
in  the  event  of  an  action  or  special  proceeding ; 
or  because  he  or  she  is  a  party  thereto;  or  the 
husband  or  wife  of  a  party  thereto,  or  of  a  pemon 
in  whose  behalf  an  action  or  special  proceeding 
u  brought,  opposed,  prosecuted,  or  defended  "); 
^  829  ("  Upon  the  trial  of  an  action,  or  the  hear- 
ing upon  the  merits  of  a  special  proceeding,  a 
party  or  a  penon  interested  in  the  event,  or 
a  penon  from,  through,  or  under  whom  such 
a  party  or  interested  person  derives  his  interest 
or  title  by  assignment  or  otherwise,  shall  not  be 
examined  as  a  witness  in  his  own  behalf  or  in- 
tereat,  or  in  belialf  of  the  party  aucceeding  to 


hia  title  or  interest,  againat  the  executor,  admin- 
istrator, or  survivor  of  a  deceased  person,  or 
the  committee  of  a  lunatic,  or  a  penun  deriving 
his  title  or  interest  from,  through,  or  under  a 
deceased  person   or  lunatic,  by  aasignment  or 
otherwise,  concerning  a  personal    transaction 
or  communication  between  the  witness  and  the 
deceased  person  or  lunatic,  except  where  the 
executor,  administrator,  survivor,    committee, 
or  person  so  deriyiug  title  or  interest  is  ex- 
amined in  his  own  behalf,  or  the  testimouy  of 
the  lunatic  or  deceased  penon  is  given  iu  evi- 
dence  coiiceruing  the  same  transaction  or  com- 
munication.    A  person  shall    not   be  deemed 
interested  for  the  pur|)oses  of  this  section  by 
reason  of  being  a  stockholder  or  officer  of  any 
banking  corporation  which  is  a  party  to  the 
pnM'eeding  or  interested  in  the  result  thereof") ; 
{  831  ('•  A  husband  or  wife  is  not  comiietent  to 
testify  against  the  other,  upon  the  trial  of  an 
action,  or  tbe  hearing  upon  the  merits  of  a  spe- 
cial proceeding,  founded  upon  an  allegation  of 
adultery,  except  to  prove  the  marriage  or  dis- 
prove the  allegation  of  adultery.     A  husband 
or  wife  shall  not  be  compelled,  or.  without  the 
consent  of  the  other  if  living,  allowed  todisiloso 
a  contidential  coinmunicatiou  made  by  one  to 
the  other  during  marriage.     In  an  action  for 
criminal  couversation,  the  plaintiA's  wife  is  not 
a  competent  witness  for  the  plaiutiflr,  but  she  is  a 
competent  witness  for  the  defeiidaut,  as  to  any 
matter  iu  controversy ;  except  that  she  cannot, 
without  the  plaintiffs  consent,  disclose  any  con- 
fidential communication  had  or  made  lietween 
herself  and  the  plaintiff  ") ;  j  832  ('  A  person, 
who  has  been  convicted  of  a  crime  or  misde- 
meanor, is,  notwithstanding,  a  com}etent  wit- 
ness in  a  civil  or  criminal  action  or  special 
proceeding ;  but  the  conviction  may  be  proved 
for  the  purpose  of  affeetiup;  the  we'ight  of  hia 
testimony,  either  by  the  record  or  bv  his  croas- 
exaniinatiou.  upon  which  he  must  answer  any 
quesiiun  relevant  to  that  Inquiry  ;  and  the  party 
cross-examining  him   is  not  included   by  that 
inquiry");  §850  ("The  Court  or  officer  may 
examine  au  infant,  cr  a  person  apparently  of 
weak  intellect,  produced  before  it  or  him  as  a 
witness,  to  ascerta^-i  his  capacity  and  tlie  extent 
of  his   knowledge");  Penal  Code, 


ei5 


, _. ,,  1881    §714 

(substantially  like  8  832,  C.  C.  f  •  71.'i 
("  The  husband  or  wife  of  a  person  :'  J  or 

accused  of  a  crime  is  in  all  cases  a  tent 

witness,  on  the  examination  or  trial  oi  «  i  per- 
son ;  but  neither  husband  nor  wife  can  be  com- 
pelled to  disclose  a  confidential  commnnication, 
made  by  one  to  the  other  during  marriage  ") ; 
Code  of  Criminal  Procedure,  1881, §  IO("No  per- 
son can  be  compelled  in  a  criminal  action  to  be 
a  witness  against  himself ") ;  §  392  (in  criminal 
cases,  the  testimony  of  a  child  apparently  nnder 
12  not  undentanding  an  oath  niav  Iw  received 
if  it  is  "of  sufficient  intelligence");  §.393 
("The  defendant  in  all  [criminal]  cases  niav 
testify  as  a  witnesa  in  his  own  behalf,  but  his 
neglect  or  refusal  to  testify  does  not  create  any 
presumption  against  him'");  Laws  1876.  c.  182. 
I  I  ("All  persons  jointly  indicted  shall,  upon 
the  trial  of  either,  be  competent  witnesses  tor 
each  other  the  same  as  if  not  included  in  the 
indictment"),   Lawa  1892,  c.  689,  J  115  (wife 
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mjr  uttUy  In  action  by  hntbuid  ■gainM  mr- 
iUKi  bank  to  lecovtr  money  depoaitcU  by  mite  ai 
hen). 

North  Caholira  :  Cade  1883,  |  1288  (in 
divorce  cR«ea,  neither  party  i»  competent  to 
pruve  aclnltery  of  the  other,  nor  ehal)  cither'* 
ailmiKsionii  be  received  for  that  purpoHC  ;  but  in 
divorce  for  pregiittiicv  at  marriage,  eiti.er  may 
tCDtify  to  material  factn)  ;  gj  S8S-387  (theae 
MN'tioua,  removing  iu  part  only  the  diiiqnalifli'a- 
tioK  of  parties,  are  pimnmal'ily  superaedid  by 
MIMO,  1351,  iVra);  g  588  ("In  uny  trial  or 
lni|iiiry  in  any  snit,  action,  or  proceeding  in  any 
court  or  before  any  permn  having  by  law  or  by 
conxeut  of  parties  authority  to  examine  wit- 
neaws  or  to  hear  evidence,  the  huslMUid  or  wife 
?'  «"V  party  thereto,  or  any  persun  iu  whcue 
behalf  any  mich  snit.  action,  or  prix'eedin);  in 
brought,  prosecuted,  opposed,  or  defemlcd,  shall, 
except  aa  liereiuafter  stated,  be  competent  and 


•on  or  by  deposition,  according  to  the  practice 
of  the  court,  on  the  trial  of  any  issue  joined,  or 
of  any  matter  or  queatiou,  or  on  any  iniiuiry 
arising  in  any  suit  or  proceeding,  civ  il  or  crimi- 
nal, in  any  court,  or  lietorc  anv  iudcc,  justice, 
jury,  or  other  person  having,  by  law,  authority 
to  hear,  receive,  and  examine  evidence;  and 
every  person  so  offered  shall  lie  admitted  to  give 
evidence,  notwithstanding  such  periion  mav  or 
fhall  have  an  interest  in  the  matter  in  queatiou, 

ti  nw  'iiM  /../^.i'.  V^bm'im  i""""'":""!  ■•'  "','"  "■*  «*■«"'"'  the  trial  of  the  issue,  or  of  the 
IS  ISSO  1351,  i,.jra) ;  g  588  ("  In  un;r  trial  or  suit  or  other  proceeding  in  which  he  is  offered 
fmiuirv  in  anv  suit,  actio,.,  or  nr.-.»..ii'„„  i„  .„.     „  „  ,.(,„,„    P-j.^j,  „,«  ^j,   J;;j'|  "^^^j"  ^"J^ 

Btrued  to  apply  to  attesting  w  itiicssvs  to  wills  ") ; 
g  1351  ("On  the  trial  of  any  iMue,  or  of  any 
matter  or  question,  or  on  anv'  innuiry  arising  in 
any  action,  suit,  or  other  proceeding  in  court,  or 
before  any  judge,  justice,  jury,  or  other  person 
havini;,  by  law,  antbority  to  hear  and  examine 
evidence,  the  parties  tbemsclveit  and  the  person 
in  whose  behalf  any  suit  or  other  pro<'«diug 
may  tic  brought  or  defended,  shall,  except  as 
hereiuiifter  provided,  lie  cumpcteut  and  coinpel- 
lahlc  to  pve  evidence,  either  vit-a  roce  or  by 
de|M)siiion,   according  to  the   prectice    of   the 
Court,  in  liehalfof  either  or  anv  of  the  parties 
to  said  action,  suit.or  other  pnx'ceding.     Noth- 
ing in  this  section  shall  lie  construed  to  apply  to 
■ny  action  or  other  proceeding  in  any  court  in- 
stituted in  consequence  of  adultery,  or  to  any 
action  for  criminal  conversation  ") ;  §  I3.'>.3  ("  In 
the  trial  of  all  indictments,  complaints,  or  other 
proceeilings  against   persons  charged  with  the 
commicsion    of    crimes,    offencea,    anil    misde- 
meanors, the  person  so  charged  shall  at  his  own 
request,  but  not  otherwise,  he  a  competent  wit- 
ness, and  his  failure  to  make  such  reijucit  shall 
not  create  any  presumption  against  him.     The 
husband  or  wife  of  the  defendant,  in  all  crimi- 
nal actions  or  proceedings,  shall  be  a  competent 
witness  for  the  defendant,  but  the  failure  of  such 
witness  to  be  examined  shall  not  lie  used  to  the 
prejudice  of  the  defence.     But  every  such  per- 
son examined  as  a  witness  shall  be  subject  to 
be   cross-examined  as  are  other  witnesses  ") ; 
g  1354  ("  Nothing  in  this  chapter,  except  as  pro-' 
vided   in  the  preceding  section,   shall    render 
any  person,  who  in  any  criminal  proceeilinir  is 
™,.nr'"7i."'""'"~"'~'°""  ""'"'"""' ""V"'*''"-     chafged  with    the    commission  of  a  criminal 
ment  or  otherwise,  concerning  a  personal  trans-     offence,  competent  or  coniiK-llable  to  cive  e"  i 
action  or  communication   between  the  witness     dence  against  himself,  nor  shall  nndra  y  w  - 
«.d  the  deceased  person  or  lunatic,  except  where     *,n  conipellable  to  answer  anv  question  t«.d  nc 


compellalile  to  give  evidence  as  any  other  wit 
nesa  on  behalf  of  anv  party  to  such  suit,  action, 
or  proceeding.     Nothing  herein  contained  shall 
render  any  husband  or  wife  competent  or  com- 
pellalile to  give  evidence  for  or  against  the  other 
in  any  criminal  action  or  proceeding  (except  to 
prove  the  fact  of  marriage  in  case  of  bigamv), 
or  in  any  action  or  proceeiliug  in  consequence 
of  adultery,  or  iu  any  action  or  proceeding  for 
divorce  on  account  of  adultery  (except  to  prove 
the  iact  of  marriage),  or  in  any  action  or  pro- 
ceeding fur  or  on  account  of  cri'miniU  conversa- 
tion.    No  husband  or  wife  shall  lie  compellable 
to  disclose  any  confidential  communication  maile 
by  one  to  the  other  during  their  marriage"); 
g  539  (aliolishes  interest  as  a  disqualification; 
see  ib.  g  1350,  infra);  §  590  ("Upon  the  trial 
of  an  action,  or  the  hearing  upon  the  merits  of 
a  special  proceeding,  a  parly  or  a  person  inter- 
ested in  the  event,  or  a  person  from,  through,  or 
under  whom  such  a  party  or  interested  person 
derives  his  title  by  assignment  or  otherwise, 
■hall  not  lie  examined  as  a  witness  in  his  own 
behalf  or  interest,  or  iu  behalf  of  the  party  suc- 
cec<liug  to  his  title  or  interest,  against  the  exec- 
utor, administrator,  or  survivor  of  a  deceased 
persf  •,  or  the  committee  of  a  lunatic,  or  a  per- 
son d^riv"({  his  title  or  interest  from,  through, 
or  under  a  deceased  person  or  lunatic  by  assign- 


the  executor,  administrator,  sunivor,  committee, 
or  person  so  deriving  title  or  interest  is  exam- 
ined in  his  own  behalf,  or  the  testimony  of  the 
lunatic  or  deceased  person  is  given  in  evidence 
concerning  the  same  tmnsaction  or  communica- 
tion ") ;  S  1 192  ("  No  iierson  shall  be  deemed  to 
be  an  incompetent  witness  by  reason  of  any  in- 
terest which  a  [lerson  may  have,  or  be  supposed 
to  have,  in  respect  to  any  deed,  writing,  in.itru- 
ment,  or  other  matter  whatsoever,  in  support  of 
any  prosecution,  wherein  shall  be  questioned 
the  fact  of  forging  such  deed,  writing,  instru- 
ment, or  other  matter  what-  lever,  or  the  fact  of 
uttering,  showing  forth  in  evidence,  or  disposing 
thereof,  knowing  the  same  to  be  forged ")  j 
g  1.150  ("No  person  offered  as  a  -vitness  shall 
be  excluded  by  reason  of  incapacity  from  inter- 
est or  crime,  from  giving  evidence  either  in  per- 
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to  criminate  himself,  nor  shall  in  any  criminal 
proceeding  render  any  hnsliaiid  competent  or 
compellable  to  givecvi.lcncenirainst  himself,  nor 
any  wife  competent  or  com)iellalile  to  give  evi- 
dence against  her  husband ;  provided  that  iu  all 
criminal  prosecutions  of  a  hn.ihaiid  for  an  as- 
sault and  battery  upon  the  person  of  liis  wife, 
or  for  abandoning  his  wife,  or  for  neglecting  to 
provide  for  her  support,  it  shall  l.c  lawful  to 
examine  the  wife  in  behalf  of  the  .State  against 
her  husband  ") ;  St.  1889,  p.  422  (divorte  for 
refusal  of  intercourse ;  either  partv  mav  testifv). 
North  Dakota  :  Htnurd  Codes,  1N95,  §.565,3 
("  No  person  offered  as  a  witness  in  any  action  or 
proceeding  in  any  court,  or  before  anv  officer 
or  person  having  authority  to  examine  witnesses 
or  hear  evideni'e,  shall  be  excluded  or  excused 
by  reason  of  such  person's  interest  iu  the  eveut 
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of  th«  action  or  procMdlng ;  or  beciOM  lorh 
peBH)ii  1.  a  party  tlitreto,  or  becaiue  lurh  per 
M>ii  m  the  hiuUiiil  or  wife  of  a  lartv  thereto  or 
of  aiiy  perwjn   in  whow  liehall  ,udi  aitioii  or 
proceeiliug  i.  commemi..!,  prowvuiecl,  oi,po.e<l 
or  defended    except   m  hereinafter   provided: 
1.   A  huihaiidiaunot  lieexaniiiie.lfororaEain«t 
biK  wife  witliout  her  loiiwut,  n..r  a  wife  lor  or 
agaiuiit  her  huaUnd  without  h\»  roniwnt    nor 
can  either,  durinit  tlie  marrlive  or  afterward, 
be,  withont  the  consent  of  tlio  other,  examined 
aa  to  any  conimunitatiun  maile  l.y  one  to  the 
other  during  the  luarriaite ;  but  thix  iiul>dirli>ion 
doea  nol  apply  to  a  civil  action  or  pro<eeclinir 
by  one  aganiKt  the  other,  nor  to  a  criminal  a* 
tion  or  priRceding  for  a  crime  committed  by 
one  aitainiit  the  other,    a.   In  civil  action,  or 
proceediiigB  by  or  a),'ain8t  executora,  ailminis. 
trators,  heira  at-law,  or  next  of  kin,  in  which 
judgment  may  be  rendered  or  ortler  entered  for 
or  agaiiiBt  them,  neither  party  xhall  be  allowed 
to  testify  acaiint  the  other  a«  to  anv  truiiKactiou 
whatever  with  or  ftatcment  by  the  testator  or 
intestate,  unlesa  called  to  testify  thereto  by  the 
op|)oBito  i)arty.     But  if  the  testimony  of  a  party 
to  the  action  or  proceeding  has  l^eii  talieiand 
he  shall  afterwards  die,  and  after  his  death  the 
testim..ny  so  taken  sluUl  be  uml  npon  any  trial 
or  hearing  in  behalf  of  his  executors,  ad'minis- 
trators,   heirs-at-law,  or  next  of  kin,  then  the 
other  party  shall  be  a  competent  witness  as  to 
any  an<l  all  matters  to  which  the  testimony  so 
taken  relates");  §  6977  (conviction  of  ,«rjnry 
or  subornation  distiunlifies  the  person  as  a  wit- 

liPaa    til    ntiv  t>*>n<.An.i:..»  <. 1  •  ...... 
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ness  in  any  pro.eeding  •  up..,.  Ki,  own  behalf  "     .  „"T  '"  ». •■•""?«■'  "'»''«  "'■■"ugh  an  agent  b 


and  in  any  priK-eeding  "between  adverse  nar- 
ties,  against  objecti(,n,  until  judgment  of  per- 
jury, ei.;.,  la  reversed;  bnt  no  rights  innocently 
a<(|mrcd  l)y  a  person  claiming  under  such  nri 
ceediiigs  shall  lie  pnjudlced  by  illegal  admission 
of  ai,  infamuns  |«rson) ;  §  8188  (•  tviien  two  or 
inore  persons  are  included  in  the  same  informa- 
tion or  indictment,  the  Court  may,  at  anv  time 
before  the  defendants  have  gone  into  the'ir  de- 
fence, on  the  I'pnlicatioii  of  the  State's  attorney 
direct  any  delen.lant  to  lie  discharged  from  the  in- 
formation or  indictment,  that  he  may  be  a  wit- 
ness for  the  State  ");  S  81 89  ("  When  two  or  more 
persons  are  included  in  the  same  information 
or  indictment,  and  the  Court  is  of  the  opinion 
that  in  re^anl  to  a  particular  defen.lant  there  is 
not  sufficient  evidence  to  put  him  on  his  defence. 
It  mH.<.t  order  hiro  to  l>e  discharged  licfore  th» 
endence  is  closed  that  he  may  be  a  witness  ui 

cL^lt'*'.'^'"'  ' '  S  "'^O  <"  I"  'he  trial  of  a 
cnmin^  action  or  procee<ling  l*fore  any  Court 
or  magistrate  of  this  State,  Whether  proiecuted 
by  information  indi<-tment,  complain^  or  other- 
wise, he  defendant  shall,  at  bh  .!*„  request  .„d 
n  otherwise,  1«  deemed  a  competent  witness ; 
but  his  neglect  or  refusal  to  testify  shall  noi 
crtate  or  raise  any  presumptin„  of  giilt  against 
him:  nor  shall  such  neglect  or  refusal  1^  re! 


ing  just  Imprenioni  of  the  facts  and  transactions 
respecting  which  they  are  exaiiiineil,  „r  ,,f  re- 
lating them  truly"):  J  .M4I   ("  Ihe  following 
persons  .hall  not  testify  in  certain  respects    3 
Mushaud  or  wife,  concerning  any  coii.mniiica- 
tion  made  by  one  to  the  other,  or  an  act  .lone 
uy  either  in  the  presence  of  the  other,  duriiis 
coverture,  unless  (he  coinnmni.ation  was  niaile 
or  ait  done,  in  the  known  presence  or  hearinc 
«f«  thir.1  permm  cumiKtent  to  l«  a  witness' 
and  the  rule  shall  l«  the  same  if  the  marital 
relation  has  censed  t,.  exist     4.   A  |>ers.>ii  who 
assigns  Ins  chiim  or  interest,  concerninir  anv 
matter  in  re8i«.t  to  which  he  wonld  not,  if  a 
party,   1«  permittcl   to  testify.    J.    A   iK-rson 
WHO,  If  a  party,  would  be  restricted  in  his  evi- 
dence  unclcr  jj  5242,  shall,  where  the  pr..perty 
or  thing  IS  sold  or  transferred  by  an  exe.-utor 
ailininistrator,  guardian,  trn»tee,  heir,  devisee' 
or  legatee,  Iw  restricie.1  in  the  same  manner  in 
any  action  or  proceeding  concerning  such  iiroD- 
erty  or  thing");  J  5242  ("A  party  shall  Zt 

trustee  of  either  it  deaf  aii.l  .lumb  or  an  insane 
person,  or  of  a  chil.l  of  a  deceaseil  iierson,  or  is 
«n  executor  or  a.lininistrator.  or  claims  or  de- 
lends  as  heir,  grantee,  as!,ignee,  devisee,  or 
legatee  of  a  de.'eased  pers.)ii,  except  —  1  To 
facta  which  occurred  subsetjuent  to  tlie  appoint- 
ment of  the  guar.lian  or  trustee  of  an  insane 
person,  and.  m  the  other  cases,  subsequent  to 
the  time  the  deceileut.  grantor,  assignor,  or 
testnt..rdie.l.  2.  When  the  action  or  prCieeding 
relatea  to  a  contnut  ma.Ie  through  an  agent  by 


ferredtobyan;:;tto;ne7p^„\i„:;;"^e^'!;     >"«"™"-V.  die,  the  evidence  ma/ be  proved  i;y 


«  ,.     J      V  ,    •  --•"""»-/  pi«j«r*.uiinc  ine cam.  or 

Er^'^X'^'r"^"^'^'''™  "•''"'" 
8iiMn/°'A..'*""'"'""'  ^""■»"'  SlahiUs,  1898, 
Lnf  ,K  ^''-P*""""  ;™  competent  witnesses  ex^ 
teTviTn?' ""'"?''  mind,  and  chiMren  under 
ten  jears  of  age  who  appear  incapable  of  receiv- 


peteiit  to  testify  aa  a  witness,  a  party  niav  testify 
on  the  satiie  subject.    3.    If  a  party, 'or  one 
having  a  direct  interest,  testify  to  traus-ictions 
or  conversations  with  another  party,  the  latter 
may  testify  as  to  the  same  transactions  or  con- 
versations.   4.    If  a  party    offer    evidence    of 
conversations  or  admissions   of    the   oppo-te 
party,  the  latter  may  testify   concerning  tne 
saine  conversati.ms   or  admfssions.    5.   In  an 
action  or  proceeding   by  or  against  a  partner 
or  joint  contractor,  the  adverse  party  shall  not 
testify  to  transactions  with  or  admi^ions  hv  a 
JKirtner  or  joint  contractor  since  .leceaseil,  nnle^s 
the  same  were  ma.le  in  the  presence  of  the  sur- 
viving partner  or  joint  contractor;  and  this  rule 
shall  be  applied  without  regard  to  the  character 
Ml  winch  the  parties  sue  or  are  .-ue.l.    6.   If  the 
claim  or  defence  is  founded  on  a  iKwk  ai-count 
a  p-irty  ninv  testify  that  the  IsHik  is  his  account" 
book,  that  It  IS  a  book  of  original  entries,  that 
the  entries  therein  were  ma.le  by  himself,  a  per- 
son since  .leceased,  or  a  disinierested  person 
non-resident  of  the  county  ;  whereupon  the  Ixmk 
shall  l«  competent  eviilence ;  and  such  book  may 
be  admitted  in  evidence,  in  anv  case,  without 
regard  to  the  parties,  upon  like  proof  by  any 
competent  witness.     7.   If  a  party,  afte.-  tktify- 
ing  orally,  die,  the  evidence  may  be  proved  Tiy 


I — .■  —  »  .u.b.ic,  viiai  ui  iiie  case, 
whererpon  the  opposite  party  mav  testify  to  the 
same  matters.  8.  If  a  party  die',  and  his  depo- 
aition  he  .)ffercd  in  evidence,  the  opposite  party 
may  testify  as  to  all  competent  matters  therein. 
Nothing  in  this  section  contained  shall  apply  to 
actions  for  cnnsing  death,  or  actions  or  proceed- 

ei7 
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Ian  iBrnlring  th*  Taliilitr  of  •  dnd,  will,  nr 
codicil ;  uid  whon  ■  cim  la  plmiDly  within  th« 
rMMOD  aud  »pjril  of  tlie  U(l  three  Kcttuiu, 
thongh  not  within  the  itrict  letter,  their  pHn- 
eiplee  ehall  be  applied");  f  M97  (pwtiee  in 
divurce  and  alimon/  cane  are  to  be  competent 
like  any  other  witneaa) ;  |  7184  ("  No  iiemon 
ahall  be  dieqoalifled  aia  witneu  in  any  rnmiiial 
proMcntiun  hj  reaaou  of  hie  iulemt  in  the  event 
of  the  aame,  a*  a  party  or  otherwiee,  or  by  rea- 
ion  of  hii  conirictlun  of  any  crime ;  and  hoaband 
and  wife  ihiUI  be  competent  witnemei  to  teatify 
in  behalf  of  each  other  in  all  criminal  praaecu- 
tiona;  hot  ani'h  intereat,  conviction,  or  relation- 
ahip  may  be  ahown  fur  the  pnrpoae  uf  alfoctine 
hia  nr  her  crediliility.  But  hnabaiid  or  wife 
ahall  not  teati(y  concerning  any  coramnuication 
made  by  one  to  the  other,  or  act  done  by  either 
in  the  prenence  of  each  other  dnring  coverture, 
nuleaa  the  communication  waa  made  or  act  done 
in  the  Itnown  preaence  or  hearing  of  a  third 
pemon  competent  to  he  a  witneaa,  or  unleaa  in 
caae  of  personal  injury  by  either  the  huabami 
and  [or  t]  wife  to  the  otiier,  or  in  cane  of  neglect 
or  crnelty  of  either  to  their  minor  children  under 
ten  yean  of  age.  And  the  rule  ahall  be  the 
aame  if  the  marital  relation  hna  ceaaed  to  exiat ; 
provided,  that  the  preaence  or  whereabouta  bf 
the  hnabaud  or  wife  ahall  not  be  conatruetl  to  be 
an  act  under  thia  aectiun");  |  TIM  ("On  tlie 
trial  of  all  indictmenta,  complninta,  and  other 
proceeilinga,  againat  a  penon  charged  with  the 
commiaaion  of  an  offence,  the  peraoo  ao  chanred 
aliall.  at  his  own  reqneat,  but  nut  otherwiae,  be  a 
competent  witneaa ;  but  hia  neglect  or  refuaal  to 
testify  ahall  not  create  any  preanmption  againat 
him,  nor  ahall  any  reference  be  made  to,  nor 
anv  comment  be  made  upon,  anch  neglect  or 
re/uaal"). 

Oklahoma  :  Slatatn  1893,  J  2003  finfamy ; 
like  N.  I)  Rev.  C.  |  6977 ) ;  {  4209  ( ■  No  penon 
ahall  lie  diKqnalifled  aa  a  witnena  in  any  civil  action 
or  proceeding  !>y  re.uon  of  hia  intereat  in  the  event 
of  the  aame,  aa  a  party  or  otherwiae,  or  by  reaxon 
of  hia  conviction  of  a  crime ;  but  auch  intereat 
or  conviction  may  be  ahown  for  the  purpoac  of 
affecting  hia  credibility  ");  J  4210  (uotniug  in 
the  preceding  section  ia  to  affect  the  law  aa  to 
the  settlement  of  eatatea  of  decedenta,  etc.,  or  aa 
to  the  atteatation  of  wills,  etc.);  |  4211  ("  Any 
party  to  a  civil  action  Ok*  proceeding  may  compel 
any  ailverae  party^  or  person  for  whoae  benefit 
auch  action  ia  instituted,  prosecuted,  or  defended, 
at  the  trial  or  by  deposition,  to  teatify  aa  a  wit- 
neaa in  the  aame  manner  and  subject  to  the 
same  rules  as  other  witnesaes");  {  4212  ("No 
party  shall  be  allowed  to  teatify  in  his  own 
behalf,  in  reapect  to  any  trauaactiun  or  commn- 
nication  had  !>erBonally  by  auch  party  with  a 
deceased  person,  when  the  adverae  party  ia  the 
executor,  adminiatrator,  heir-at-law,  next  of  kin, 
aurviving  partner,  or  aasignee  of  such  deceased 
person,  where  they  have  acquired  title  to  the 
cause  of  action  imiiiediately  from  such  deceased 
person ;  nor  shall  the  aaaignor  of  a  thing  in 
actiou  be  allowed  to  testify  in  behalf  of  such 
party  concerning  any  transaction  or  communi- 
cation had  peiaoually  by  such  assignor  witli  a 
deceased  person  in  any  anch  case;  nor  shall 
•ucb  party  or  assignor  be  competent  to  testify 


to  any  tranaactioa  had  personally  by  anch  party 
or  aaalgnor  with  a  deceaaad  partner  or  Joint  con- 
tractor in  the  abiaace  of  hia  surviving  partner  or 
joint  contractor,  when  anch  aurviving  partner 
or  Joint  contmclor  ia  an  advene  party.    If  the 
testimony  of  a  party  to  the  action  or  proceeding 
has  been  taken,  and  he  anerwarda  die,  and  the 
teatininnr  ao  taken  shall  be  need  after  hia  death, 
in  behalf  of  execntora,  adminiatrators,  heira-at- 
law,  next  of  kin,  assignee,  surviving  partner,  or 
joint  contractor,  the  other  party  or  the  amignor 
ahall  be  competent  to  teatify  aa  to  any  and  all 
mattera  to  which  the  teatimouy  so  taken  re- 
lates"); {4213  ("Tlie  fullowing  peraonn  ahall 
be  incompetent  to  teatify :  Fint,  peraons  wlio 
are  of  nnaoiind  mind  at  the  time  of  their  pro- 
duction for  examination.  Second,  cliildrrnuuilir 
ten  yean  of  age  who  appear  imaiiahle  of  r-jieiv- 
ing  iuat  impreaaioiia  of    the   fa>ta  respecting 
which  they  are  examined,  or  of  relating  tliein 
truly.    Third,  huaband  and  wife,  for  or  agniunt 
each  other,  except  concerning  tranaactious  in 
which  one  acted  as  the  agent  of  the  other,  or 
when  Ihey  are  joint  partiea  and  have  a  joint  in- 
tereat in  the  action :  but  in  no  case  shall  either 
be  permitted  to  testify  concerning  any  commu- 
nication made  by  one  to  the  other  during  mar- 
riage, whether  callcil  while  that  relation  sub- 
sisted or  afterwards  ") ;  |  5204  ("  When  two  or 
more  persona  ai«  included  in  the  indictment, 
the  Court  may,  at  any  time  before  the  defencl- 
aiita  have  gone  into  their  defence,  on  the  appli. 
cation   of    the    diatrict   attorney,   direct   anv 
defendant  to  be  diacharged  from  the  indictment, 
that  he  mav  be  a  witneaa  for  the  Territory  "); 
I  5205  ("  When  two  or  morn  persona  are  in- 
cluded in  the  same  indictment,  and  tlie  Court 
ia  of  opinion  that  in  regard  to  a  particular  de- 
fendant there  ia  not  sulHcient  evidence  to  put 
him  on  his  defence,  it  must,  liefore  the  evident  9 
is  cloee<l,  in  order  that  he  may  be  a  witness  f<.r 
hia  co-defendant,  submit  its  aaid  opinion  to  thi' 
jury,  who,  if  they  so  find,  may  acquit  the  p.ir- 
ticnlar  defendant  for  the  purpose  aforesaid  ") ; 
S  5J06  ("Un  the  trial  of  all  iiulictmenta,  iiifor- 
inntionii,    complaints,    and    other     procecdiiii^a 
anioat  persons  cliarged  with   the  commission 
of  a  crime,  offences,  and  iniwlemeauora  before 
any  Court  or  committing  magistrate  in  this 
Territory,  the  person  charged  ahall  at  his  own 
reqneat,  bat  not  otherwiae,  be  a  competent  wit- 
neaa, and  hia  failure  to  make  auch  request  sh.ill 
not  create  any  preanmption  against  him,  nor  lie 
mentioueil  on  the  trial ;  if  commented  U|k<m  liy 
counsel,  it  shall  be  ground  for  a  new  triitl"); 
I  5207  ("The  rules  of  evidence  in  civil  ca»t':<  un 
applicable  also  to  criminal  caaea,  except  aa  other- 
wise provided  in  this  chapter");  8t,  1895,  c  41, 
{29  (''neither  husband  nor  wife  shall  in  »ny 
case  be  a  witness  against  the  other,  except  in  a 
criminal  prosecution  for  a  crime  comniittiMl  <ins 
aj^aijist  the  other,  bnt  they  may  in  all  cases  be 
witnesses  for  each  other,  and  shall  he  suliiii t  to 
cross-examination  aa  other  witnesses,  ana  shall 
in  no  event  on  a  criminal  trial  be  permltteil  tu 
diacloae  communications  made  by  one  to  the 
other,  except  on  a  trial  of  an  offence  committed 
by  one  against  the  otiier  "). 

Oreoom:    Codet  and   Cnernl    /yiirs,    IH93. 
{  710  ("All  persons  without  exception,  excejit 
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m  utherwin  prorjiM  In  thii  title,  who.  haTing 
onpuw  of  wnM  can  pen-eive,  and  puKclvlni^raii 
make  known  their  pt-rrrptfaioi  to  othen,  mav  be 
wituemeii.  'I'herefurc  nrither  paitiee  nor  other 
penuna  who  have  an  iiitermt  in  the  event  of  an 
ai-tiou,  anil,  or  pruceeillng  are  exclniled ;  nor 
tlium  who  have  lieen  ronvicteil  of  crime ;  ni'r 
permna  on  arronnt  of  th«ir  optnlona  on  matten 
of  nllxi'ina  lielief;  although  in  everv  caae,  ex- 


jury,  or  other  trihaoal  before  whirh  inch  teatl- 
mony  may  ha  jjiren ;  proviiled,  hia  waiver  of 
anfh  right  ahall  not  create  any  preauniptioa 
aninat  him ;  that  inch  Unfendant  or  arruaed, 
wlieq  offering  hia  tcatimony  aa  a  witneaa  in  hia 
own  behalf,  ahall  be  deemed  to  have  given  to 
the  prnwcDtion  a  right  to  cmhx  exnmiuatiun 
upon  all  facta  to  which  he  haa  teatiHnil,  tending 
to  hia  conviction  or  aci|aittal"| ;  «  1306  ("In  all 


_.  ••■■«•■-"  ■—■-. ,  -'"""»"  "■  •"crv  cHc,  n-     lo  nia  conviction  oi 

rept  the  la  ter.  the  credibility  of  the  wltiieaa  may     criminal  actiuna.  wheri  the  j.uaUnd'ia'the  Mrt* 
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—  ahall  lie  a  competent  witneaa, 

and  when  the  wife  ia  the  party  accuaed,  the 
huahand  ahall  be  a  competent  witnean;  hnt 
neither  liualiaiid  nor  wife,  in  nuch  ciwea,  ahall 
be  compelled  or  allowed  to  tentifv  iu  auch  caae 
uiileaa  by  conaeiit  of  lioth  of  them;  provided, 
that  in  all  canea  of  peraonal  violence  upon  cither 

......     , ....™  .„  ...  ,„,.,,  y.  ,.„,  „,  pBriiiH-     by  the  other,  the  injured  nartv.  hiMlinndor  wife 

ting  a  de.'eaaed  opponenfa  bear«iy  atatementa  to     afiall  be  allowed  to  le.tifr.7i  iT'  "  «  '^r  "> 
to  received ;  aee  quotation  ^,,  |  ii76) ;  |  7ia         l..,„rL»A»u :  Oi^JoffZ-..   «96(   "ptir 
I     I  here  are  onrticnlar  relut Hn*  in  wh  ..1.  it  u     e.  i :.\  ■■  >••; «  .  .;..„      '  '""'W  c|iper 


I  711  ("The  following  |ierMina  are  not  admia- 
alble ;  I.  Thoae  of  uuaouiid  mind  at  the  time  of 
their  production  for  examination,  a.  Children 
under  ten  veara  of  aire,  who  appear  incbpaMe  of 
receiving  juat  ImpreaHionaof  the  facu  reH|ie<'tiiig 
wliiili  tliey  ate  cxainnied,  or  of  relating  them 
truly  ";  amended  bv  St  IS9.1,  p.  I.-M,  bv  permit 


("There  are  particular  relatione  in  which  it  ia 
the  p<ilicy  of  the  law  to  encourage  conlidence, 
and  to  oreaerve  it  inviolate;  therefore  a  pemoo 
cannot  tie  examined  as  a  witneaa  in  the  following 
caaea:  1.  A  huahand  ahall 'not  lie  examined  for 
or  againat  hia  wife  without  her  conaent,  nor  a 
wife  for  or  against  her  huHband  without  hia 
ronneut ;  nor  can  either,  during  the  marriage  or 
afterwania,  lie,  without  the  conaent  of  the  other, 
examined  aa  to  any  communicati'-n  made  by  one 


,__.„ — „  _  „  _..j  ^„ u..i.«i._u  inoue  iiy  one     pnrpoae  oi  Ueterm  n  ng    n  aiiv  case  how  much 

to  the  other  during  marriage     But  the  e.xcep-     tail' ought  to  be  re-iuiSnl.  or  for  u"  nur^  of 
tion  doea  not  apply  to  a  c7vil  action,  auit.  or     det«rmrnin<r  ;„  .„>,',....•  :,i.Lk.  "  .t'"''^  "' 


tion  doea  not  apply  to  a  civil  action,  auit,  or 
proceeding,  by  one  againat  tlio  other,  nor  to  a 
criminal  action  or  proceeding  for  a  crime  com- 
mitted by  one  againat  the  other") ;  {  713  ("  If 
a  party  to  the  auit,  action,  or  proceeding  offer 
himaelf  aa  a  witneaa,  that  ii  to  be  dcemeda  con- 
aent to  the  examination  alHo  of  awife,  hnabaod, 
attorney,  cler^raan.  phrsiciau,  or  aurgeon  on 
the  aaine  anbject,  within  the  meaning  of  aub- 
diviaioiia  I,  a,  3,  and  4  of  the  laat  section"); 
11361  ("WheDtwooTmoreptraouaarecharged 
In  ttie  aame  indictment,  the  Court  may,  at  any 
time  before  the  defendant  haa  gone  into  hia 
defence,  on  the  application  of  the  diatrict  at- 
torney, direct  any  defendant  lo  be  diacharged 
from  the  indictment,  ao  that  he  may  be  a  witneaa 
for  the  State") ;  {  1363  ("  When  two  or  more 
peraons  are  charged  in  the  aame  indictment,  and 
the  Court  \*  of  opinion  that,  in  regard  to  a  par- 
ticular defendant,  there  ia  ootanfHcienI  evidence 
to  put  him  on  bis  defence,  it  muat,  if  reqneated 


•  r      .        .; —■■.■  —  -/  -.  ■"»i»,l'epper 

&  Uwia), "  \\  itneaaea."  }  I  ("  Except  n|ioii  a  pre- 
liminary hearing  before  a  magiHtrate  for  the 
purpoae  of  determining  whether  a  (M-num  charged 
with  a  criminal  offence  trialiie  in  :he  Court  of 
Oyer  and  Terminer  ought  to  lie  committed  for 
trial,  and  except  alao  u|Mm  a  hearing  under 
hahrat  corpm  for  the  pnrpoae  of  determining 
whether  Uil  ought  to  lie  taken  upon  a  commit- 
ment for  mnrder  in  the  Hrat  degree,  or  for  the 
pnrpoae  of  determining  in  aiiv  case  how  much 

I. ail   im.«l>t  tn    1.A     _A....! 1      f .1  m 


determining  m  any  caae  whether  a  person  com- 
mitted for  trial  ought  to  lie  further  held,  and 
except,  alao,  upon  hearinga  liefore  a  grand  jury, 
in  none  of  which  caaea  ahidl  evidence  for  the  de- 
fendant to  heard,  and  except,  al«o,  aa  provided 
in  I  8  of  thia  act,  all  peraona  aliall  lie  fully  com- 
petent witneaaea  in  any  criminal  proceeding  be- 
fore anjr  tribunal ") ;  |  a  ('•  In  such  criminal 
proceedings,  a  peraon  who  haa  lieen  convicteil  in 
a  court  of  thia  ('omraonwealth  of  perjury,  which 
term  ia  hereliv  declared  to  include  aulximation  of 
perjury,  ahall  not  to  a  competent  witness  for 
any  purnoae,  although  hia  aentence  may  have 
been  fully  complied  with,  uiileaa  the  judgment  or 
conviction  to  judicially  set  aiide  or  reserved 
[reveraed  ?],  or  unleaa  the  proceeding  to  one  to 

Siiniah  or  prevent  injury  or  violence  attempted, 
oiie,  or  threatened  to  hia  peraon  or  property,  in 
which  caaea  he  ahall  to  competent  to  testify  ")  j 
f  3  ("  Nor  ahall  husband  and  wife  to  competent 

.'^idt"^'e'\^oaSXThiJr.i;^;r:'wYtl"^  Z  i-^i^r^i.'!:? vr:^"-iV  -  witK  tpiS? 

his  co-defendant");  $  1364  ("The  law  of  evi- 
dence in  civil  actions  ia  also  the  law  of  evidence 
in  criminal  actiona  and  proceedings,  except  aa 
rially   provided   in  this  CoJe"); 


otherwise  specia..,    , .„   ,.,„^    ,, 

{  1365  ("On  the  trial  of  or  examination  upon 
all  indictments,  complainta,  information,  and 
other  prwceilinga  liefore  any  Court,  magiatrate, 
jury,  gniiil  jury,  or  other  tribunal,  againat  per- 
sons accuaed  or  charged  with  the  commiaaiou  of 
Crimea  or  offencea,  the  person  ao  charged  or 
accuaed  shall,  at  his  own  request  but  not  othcr- 
■  wise,  to  deemed  a  competent  witness,  the  cre<lit 
to  to  given  to  his  testimony  toins  left  solely  to 
the  jury,  under  the  instructions  of  the  Court,  or 
to  the  diacrimiiiatioo  of  the  magiatrate,  gran<l 
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except  that,  in  proceedinga  for  desertion  and 
maintenance,  and  in  any  criminal  proceeding 
against  either  for  hidlly  injury  or  violence  at- 
tempted, done,  or  threatened  up<in  the  other, 
each  ahall  t.y  a  competent  witneaa  against  the 
otiier,  and  except,  also,  that  either  shall  to  com- 
petent merely  to  prove  the  fact  of  marriage  in 
support  of  a  criminal  charge  of  adultery  al- 
leged to  have  toen  committed  by  or  witfi  the 
other";see  8t.  1899,  in^io);  §4  ("Nor  shall 
either  huahand  or  wife  lie  competent  or  permit- 
ted to  testify  to  confidential  communications 
maile  by  one  to  the  other,  unless  thia  privilege 
to  waived  up'm  the  trial") ;  §  8  ( •  In  any  ci?il 
proceeding  tofore  any  tribunal  of  thia  Common- 
wealth, or  conducted  by  virtc     of  ite  order  or 
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dinctlon,  BO  liaMllljr  nwreljr  for  r»ta  nor  th* 
rlslit  t4>  ruinpniiniiuii  pimmrnl  b^  wi  (xM'ntur, 
•ilininiatnUor,  or  other  truntve,  uur  any  iulcroat 
nicrelr  iu  tlw  i|aei<iii>n  uii  trial,  nor  uiy  otiwr 
iDicrvat  or  polifv  of  Uw,  exwpi  lu  u  pmriileil  in 
I  li  [  1 1 1  of  tlilt  net,  •hiill  ninlie  ■iir  pamoa  in- 
competent  u  •  wilnnw  ") ;  f  V  ( jiruvliioiii  ol  | », 
•«/>m,  npplitd  to  civil  provMiliuiis) ;  |  10  (pro- 
riaiona  of  |  4,  m^i,  mppliod  tu  civil  piucee4- 
iu)r*li  i  11  ("Nor  thall   lituUu»i  or  wife  Ik 
competent  or  permittpd  to  ti'itify  aKiiinat  escb 
othi'r.  except  lu  thoM  pnN'ee<llnf{<  for  divorce  iu 
wliich  |ier«Hml  aervicn  of  the  aulitHciia  or  of  a  rtila 
to  bkke  ilepoaltiouii  han  lieon  made  upon  the  o\t- 
poaite  purtr,  or  in   which   the  oppiiaite  partjr 
appenra  ami  defemla,  in  whicli  caae  either  party 
nmv  teatify  fully  agninat  the  other,  and  except 
■lao  thnt  In  any  priK-c«iliufc  for  divorce  either 
party  may  be  calteii  nieivly  to  p^>ve  tlie  fact  of 
raarrla){e'") ;  f  II  ("  In  any  proi-eedinKa  brought 
by  either  under  the  pniviaioua  of  aection  three 
[(i/i«/<(J  to  protect  or  recover  the  ae|iarHte  prop- 
arty   of  either,   both  ahall  be  fully  c'im|ietent 
witneaaea,  excefit  that   neither  may  teatify  to 
coiiliilenlUI  cominunicationi  made  by  one  to  the 
other,  uiileaa  tliia  privilege  be  waived  upon  the 
trial  ") ;  1 14  ("  Nor,  wliere  any  party  to  a  thiiis 
or  contract  in  action  ia  dead,  or  hna  t>een  a<!-  ' 
jndgeil  a  lunatic,  and  liia  right  thereto  or  therein 
naa  piuwcd,  eitlier  by  hia  own  act  or  by  the  art  of 
the  law,  to  a  party  on  the  record  who'repreaanta 
hia  iutereat  in  tlie  •ul)ject  in  controveray,  ahall 
any  aurviving  or  remaining  iwrty  to  aucn  thing 
or  contract,  or  any  other  pcraon'whoae  intereat 
■hall  be  advene  to  the  aaid  riglil  of  auch  de- 
ceased or  lunatic  party,  be  a  competent  witnea* 
to  any  matter  occurring  before  the  death  of  aaid 
party  or  the  adjiiilicatiDU  of  hia  lunacy;  unleai 
the  proceeding  la  by  or  agaiuat  the  aurviving  or 
remaining  partners,  joint  promiaora,  or  Joint 
promiaeea,  of  auch  deceaaeil  or  lunatic  party,  and 
the  matter  occurred  between  auch  aurviving  or 
remaining  partnera,   joint   promiaora,  or  joint 

Eromiaeea  and  the  other  party  on  tlie  reconi,  or 
Btwevu  auch  aurviving  or  remaining  partnera, 
promiaora,  or  promiaeea  and  the  iieraon  having 
an  iutereat  adverae  to  them,  in  which  caae  any 
peraou  may  teatify  to  auch  matter*;  or,  unleai 
the  action  be  ejectment  againat  aeveral  ilefend- 
anta,  and  one  or  mure  of  said  <lefen(lanu  dia- 
claima  of  record  any  title  to  the  premiaea  in 
controveray  at  the  tiiiie  the  auit  was  brought  and 
•lao  pays  into  Court  the  coats  accrued  at  the 
time  of  hia  diaclaimcr,  or  gives  security  therefor 
•a  the  Court  in  ita  diacretion  may  direct,  in  which 
caae  auch  diaclalming  defendant  aliall  be  a  fully 
competent  witueaa;  or,  unleas  the  iaane  or  in- 
quiry be  deoitaoit  ml  nan,  or  be  any  other  issue 
or  inquiry  respecting  the  property  of  a  deceaaed 
owner,  and  the  controveray  be  lietween  parties 
reajiectively  claiming  auch  property  by  devolu- 
tion on  the  death  of  audi  owner,  iu  which  caae  all 
rraons  shall  be  fully  competent  witnepses ") ; 
15  ("  But  no  person  who  ia  incompetent  under 
clauses  (a),  (i),  (c).  and  (</)  [§§9,  10,  11,  IS, 
supra ;  J  1.1  deala  with  attorneys'  privileged  com- 
munications] of  thia  aection  shall  become  com- 
petent by  the  general  language  of  clanse  (e) 
[§  14,  tupra]  ") ;  f  16  ("  Any  person,  who  is  in- 
competent nnder  clause  (e)  [§  14,  <u/>raj  of  sec- 


tion Ave  by  reason  ot  interest,  may,  nevertbele**, 
be  callo<l  to  testify  againat  hia  iiitrreat,  and  in 
that  event  he  ahall  Xetoiue  a  fully  comprU'Ul 
witness  for  cither  party ;  and  auih  jieraiiu  aliall 
alao  become  full*  competent  for  either  party  by 
•  release  or  eiilMgnislinieut  in  gooil  faith  of  hJa 
InMrvsi,  utiou  which  tcood  faith  the  trial  judge 
shall  decide  as  a  prrKniiiiMry  qncation  "| ;  |  T* 
("  Hereafter,  in  auv  c'.vil  prtMroiliiig  liefore  any 
tribunal  of  this  i  'oniniouwcalth,  or  comlncteil 
by  virtue  of  iu  order  or  direction,  althongh  • 
party  to  tli«  thing  or  contract  in  action  may  be 
dead  or  may  have  been  ailjudgetl  a  lunatic,  and 
his  right  thereto  or  therein  may  have  pnaaml, 
either  by  hia  own  act  or  by  the  act  of  the  law, 
to  a  party  on  a  record  who  (rejprcaeiita  hia  in- 
tereat in  the  auliject  iu  controveray,  ueveriheless, 
any  aurviving  or  remaining  latrtji  to  audi  thing 
or  contract  or  any  other  peraim  h  huae  interest  Is 
Bilveraa  to  the  said  right  of  auch  ileceaaeil  or 
lunatic  )iarty,  ahall  be  a  competent  witueaa  to 
any  relevant  matter,  although  it  may  have  oc- 
curred before  the  death  of  aaid  party  or  the  ail- 
judication   of  his  lunacy :    if  and  only  if  such 
relevant  matter  occurred  lietween  hiniaelf  and 
another  |ieraon  wlio  may  l«  living  at  the  time  of 
the  trial  ami  niav  be  coniiietent  to  teatify,  and 
who  does  ao  teatify  n|>oii  tlie  trial,  against  such 
surviving  or  remaining  party  or  against  the  per- 
son whose  intereat  may  lie  thus  adverae,  or  if  auch 
relevant  matted  occurred  in  the  presence  or  hei.r- 
iug  of  auch  other  liriug  or  competent  person  ") ; 
I  SI  ("  In  any  civil  proceeding,  whether  or  n'Jt 
ft  be  brought  or  defended  by  a  person  represent- 
ing the  intereats  of  a  deceaaed  or  lunatic  aasignor 
of  any  thing  or  contract  iu  action,  a  party  to  the 
record  or  a  person  for  whose  ininieiliste  lieueflt 
snch  proceeding  is  prosecuted  ordefcnded,  or  any 
other  person  whose  interest  is  adverse  to  the 
partr  calling  him  as  a  witness,  mav  be  compelled 
by  the  adverse  party  to  testify  as  If  under  cross- 
examination,  snlijei-t  to  the  rules  of  evidence 
applicable  to  witnesses  nndcr  croas-examination, 
and  the  adverse  party  calling  snch  witneaaea  ahull 
not  lie  concluded  liy  hia  testimony;   but  such 
person  ao  cross-examined  shall  become  iherehy 
a  fully  competent  witness  for  the  other  party 
as  to  all  relevant  matters,  whether  or  not  tlieae 
matters  were  tonche<l  upon  in  liis  cross  examina- 
tion ;  and  also  where  one  of  several  plaiutiffa  or 
defendants,  or  the  person  for  whose  immediate 
bene6t  su,  h  proceeding  is  prosecuted  or  de- 
fended, or  such  other  person  liaving  an  advene 
interest,   is  cross  examined  under  this  section, 
his  co-plaintiffs  or  co-defendants  shall  thereby 
become  fully  competent  witnesses  on  their  owii 
behalf  as  to  all  relevant  mattera,  whether  or  nut 
theae  matters  were  touched  upon  in  auch  croaa 
examination");    {  23    ("Kxcept     defendanta 
actually  iipon  trial  in  a  criminal  court,  any  cuni- 
peteut  witness  may  be  compelled  to  testify  in 
any  proceeding,  civil  or  criminal ;  but  he  iiiny 
not  be  compelled  to  answer  any  question  whidi. 
in  the  opinion  of  the  trial  jndge,  would  tend  to 
criminate  liini ;  nor  may  the  neglect  or  refusal  of 
any  ilerenilaiit,  actually  upon  trial  in  a  criminal 
court,  to  offer  himself  as  a  witness  be  treated  aa 
creating  any  presumption  against  him,  or  lie  ad- 
rerselv  referred  to  by  Court  or  counsel  duriiij; 
the  trial");  "Desertion,"  {3  (action  tor  main- 


620 


If  483-48A] 


STATUTES. 


1488 


iMuuw*  aipUmt  ilcMrtliiK  hnabMil ;  wlh  In  tw 
eumiKtenl  (or  CuniinunwMlih,  aiul  hiuUml  to 
to  oumpPleuDt  Ht.  IHM,  ApHI  II,  J'ul..  L.  41 
Ipmmhle  gtMh  •  «  par|K>M  to  mnove  •xialinc 
dlmdrnntaf(i'>  o(  tli«  wli*);  |  I  ("lu  auv  ci«U 
•rtiuii  hMORht  uRiiinat  tin  hnnlwnd  lu  ncovcr 
nw'MMrirt  furnlnhiHl  to  ihit  wlf»,  i(  the  hwlNUid 
makra  ilvduit'*  Kt  tlw  IrUl  upuii  th«  ({riiand  thai 
III*  will)  hwl  loft  him  willmut  JnstlHriilioo  or 
rxroM  In-fur*  tint  iimranrini  were  fiiriiinhrd,  or 
anon  ««»■  ollii-r  itroaiKl  which  Mtacka  lli*  wifi's 
cb«r»t'ter  or  roniliut.  the  nhall  lie  •  tiiropdeiil 
witiiMn  In  rabutui  (nr  th«  iilaintilT  ") :  I  «  ("  In 
any  rriniinal  pnHrnlJnK  hronglit  aK»iniit  Ih* 
huihanil.  if  he  niakia  defence  at  the  trial  upon 
any  Kruuiid  which attackn the  wifeVchiiracternr 
roniluct,  ihe  ihall  li«  a  rnmpeieiil  uitnew  in 
reliuttal  for  the  Commonwealth");  St.  Itiai 
BO.  33  (In  a  proaerntlon  tor  a  hn^lmrni't  (nil-' 
nre  to  (Mpport,  "the  wife  ihall  In  a  coinpeWnt 
witno«").  "^ 

KuoDK  Iii.AXO:  GrHrml  Ijim,  IHOS,  c.  244, 
I  31  ("  No  perxm  »hHll  l«  <liai|niililred  from 
tentifvlng  In  any  action  at  Inw,  unit  in  coultv, 
or  other  jiM<'eecliii|{  nt  law  or  in  eipiilv,  hv  ro'n- 
»<<n  of  III*  iK-iiig  iiitereiiteil  therein  or  Winii  a 
party  thereto");  |  .17  ("In  lli«  triul  of  every 
civil  cttUM,  the  hulianil  or  wife  of  either  pnrtr 
•hall  be  deemed  a  competent  witiicm;  prii- 
tiiled,  that  neither  nhiill  l>e  pcrmilleil  to  pivo 
any  tcatimony  ten<liiiK  «»  eriniiuate  tlu'  other  or 
to  diM'liMe  any  cuniniiiuicaiion  niaile  to  him  or 
her  by  the  other,  iliiriiig  their  marriiif^e,  except 
on  trialii  of  petition*  for  divorce  betneen 
tliem  ") ;  |  40  ("  Xo  penwin  iihiill  lie  deemed  an 
iiicom|ietent  witnew  beciiuie  of  bin  conviction  of 
any  crime,  or  aentence  to  inipriioiiment  there- 
for; but  Khnll  bo  ailinitled  to  teetifv  like  any 
other  witncM,  exi'ept  that  conviction  or  nen- 
tence  for  anv  crime  or  niimlemeannr  may  he 
•liown  to  affect  hia  creilibility  ") ;  {  4|  ('-No 
renpimilcnt  in  a  criminal  prtMocution.  offering 
himself  a<  a  witneiM,  xlmll  In  ex.lmled  from 
tettifuut;  liecnnae  he  ii  nu.h  reaiwiulcnt ;  and 
neglect  or  refu«al  «o  to  tctifv  nball  criate  no 
■  Pre»[>'"P""'i  nor  l«e  nued  in  argniiirnt  n^aiunt 
him' ) ;  (  42  ("  The  hni>l«nd  or  wife  of  niiv  re- 
•poiulent  in  a  criminal  pmaerution,  offe'ring 
hiiniicif  or  hen«elf  a*  a  witne»«,  nlmll  not  be 
excladeil  from  teetifying  therein  liecanK  he  or 
«he  b  the  linaluind  or  wife  of  auch  reviioiiileiit ") ; 
8t  1903,  c.  1 1 10  (itmcniling  (ien.  L.  c.  244,  {  37, 
by  adding:  "and  trialu  between  them  involving 
their  property.righta  "). 

Soi'TH  Carolira  :  Com/iVii/mri,  1882,  Art.  I 
I  12  C'Xo  pcnon  ahall  Iw  dimpmliHed  aa  a 
witneaa  ...  or  bo  aulijerteil  in  law  to  any 
other  reatrainia  or  disiiimliflcatioim  in  regaril  to 
any  peraonal  rights  tlian  audi  an  are  laid  upon 
others  under  like  circunMtances  " ,  this  does  not 
appear  in  the  Conalitution  of  I89IV);  CoJe  of 
(  m».  Pr   ma.  «  63,  Cr.  C.  1904.  §  64  ("  In  tho 


and  for  that  purp  im  may  i.«  compelled,  in  ih« 
aaioa  manner  and  subject  to   '»  aanw  rubs  of 
•xamlnalioN  aa  an/  other  w.tnesa,  to  ustifr 
tither  at  the  trial,  or  conditionnliv.  or  utMw 
cunim-ion");  J  3«V   ("A   person"  f.,r  wliCw 
Immediate   lieuefll  |||«  action  la  pmarcuted  or 
defeiKled,  though  not  r   party  lu  the  aitlon. 
may   Ix  rxamiue<l  a*  a  witneM,  in  th*  nam* 
manner  and  aubiect  lu  tiie  aame  ml™  of  ex- 
aminatbin  aa  if  he  were  inimed  aa  a  party  "I  • 
I  399  r  .No  person  olTenxl  a<  a  witneaa  ahull  h« 
•xclnded  by  rrnaoii  of  hi>  ln,rn>at  in  tht  event 
of  the  action  "  ) ;  1 4U0  ( '  A  jmrty  to  an  a.  ti.ai  or 
special  pMceetlliig  in  any  and   »l'  courts,  and 
before  iny  and  all  oAk-ers  and  perxms  acting 
Judicially,  may  lie  examined  aa  a  witness  hi  his 
own  Uhalf,  or  in  behalf  of  any  other  party 
conditior-...,,  on  commiMbm,   and    npun    trie 
trial  or  hearing  in  the  caae.  in  the  same  ninnner 
and  subject  to  the  siime  rules  o'  examination  as 
any  other  wltiieas;  pMvidrd,        wevir,  lliiit  no 
Jiarty  to  the  action  or  procce      g.  nor  anv  iier- 
son  who  hiia  a  legal  or  e<|uilnblc  Ti.tereal  which 
may  lie  nllected  by  tho  event  of  the  actbm  or 
pMceediiig,   nor  any   perMin   who  previona  to 
such  examination   liaa   bad   anch  an    intcre»t 
however  tho  snine  may  have  been  transferred' 
to  or  come  to    ..e  party  to  tlie  action  or  pro- 
ceeiling,  nor  any  oaaignor  of  anything  in  con- 
troversy ill   the  nct.in,  ahall  he  examined  In 
regard  to  any  trani<actinu  or  co nnitation  be- 
tween anch  Hitneas  and  n  |K-r.Hon  at  the  time  of 
such  examination  decea-ed,  iuanne,  or  lunatic, 
as  a  witneaa  againat  a  party  then  pruaernting 
or  defending  the  oition  aa  executor,  ailminiatra- 
tor,  heir  at  low,  next  of  kin,  a.<aigiiee,  legatee, 
deyiae«,  or  aurvivor  of  ainh  dtcenscd  pcraon,  or 
as  uaignee  or  committee  of  such  insane  person 
or  lunatic,   when   inch    exaniinntijn,    or    any 
judgment  or  determination  in  anch  action  or 
pnicee<liug,  can  iu  any  manner  affect  the  inter- 
eat  of  -auch  witneaa  or  the  interest  prvvioualy 
owned  or  reproaented  by  him.     Hut  wlieti  auch 
executor,  adminiatrator,    bcir-atlaw,    next   of 
kin,  aaaiK.'ee,  legatee,  ileviaee,  survivor,  or  i-om- 
niittee  ahall  lie  examined  on  bia  own  l*half  in 
regnril  to  auch  trauaactioii  or  coniniunicatiun, 
or  the  tcalimony  of  smh  dcccaaed  or  iiisane 
person  or  hinatic,  in  regani  to  anch  transaction 
or  communication  (however  the  aame  n,av  have 
lieon  perpetuated  or  niaile  c.>m|ietent).  arinll  be 

f[iven  in  evidence  on  the  trial  or  hearing  in  lie- 
lalf  of  such  executor,  adminiatrator,  heir-at- 
biw,  next  of  kin,  naaignee,  legatee,  deviace, 
survivor,  or  committee,  then  all  persona  not 
otherwise  rendered  incoiniietent  ahall  lie  made 
competent  witucasea  in  relation  to  anch  transac- 
tion or  communication  on  said  trial  or  bearing. 
Nothing  contained  in  aeition  8  of  thia  Code  of 
I'rocedure  ahall  Iw  licbl  or  r<iii»trned  to  affect 
or  restrain  the  o|)oratioii  of  this  section.  I.  In 
any  trial  or  inquiry  in  any  suit,  action,  or  p^^ 


t;»i  A»  .11     •    ■     1  •  >      ■  .•  »"*  '    '"  ""'  "».''  "■""  Of  '"quirv  in  anv  suit    action    or  D^^ 

L  owed  to  Sir/irTri."'"  •'^/<","'""'"'"'"  •*  J--^'""* "'  ■"•y  '"■"" "'  i*f"re',uTv  p";,,!,  C- 

niioweii  to  testify  (if  he  desires  todoso,  and  not  in?,  bv  law  or  ,.n.,.A,.t  „f  „■-..«.•  J...i...-:..  ". 
otiierwise)  aa  to  the  farts  and  circnrostances  of 


the  case  );  Code  of  Cinl  I'rocfdure,  1893,  and 
'''''•  5.  •  "*'^'  "'"''"■  "'«  »""'»  nut'iliera; 
{  391  ("  A  party  to  an  action  mav  lie  examiued 
aa  a  witness,  at  the  instant*  of  the  advene 
party,  or  of  any  one  of  seveml  adverse  parties. 


ing,  b^  law,  or  coiiaent  of  parties,"  anthoritv  to 
examine  witneaaes  or  hear  evidence,  tlio  Iiua- 
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hand  or  wife  of  any  party  thereto,  or  of  any 
jierBon  iu  wlioae  lielialf  anv  anch  suit,  action,  or 
procce<ling  is  brought,  prliaecntetl.  oppose<l,  or 
defended,  shall,  except  as  hereinafter  stated,  b« 
competent  and  compellable  to  tivo  evMeuca, 
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TESTIMONIAL  QUAUHCATIOXS. 


[Chap.  XVIII 


Ik*  MMM  M  My  Mlwr  Htatm,  em  kahalf  of  m 
Mtijr  to  Mk'b  •atl.  artlon,  or  (iMcvmliaK.  I.  No 
biMbMHl  or  wlh  *luUl  ho  cwapolUlilo  i<>  dlarluM 
Miy  ronfliUatioi  comniaBlcatwa  rnado  hr  dm  to 
III*  othof  (laring  marriac*  ") :  If  SfW,  -tM  |i>M 
proriaiiiM  4oalii>>  with  |«rti«o  (mtimonjr  i  un 
tho  prowtti  taliwct  lb*;  an  pfartiraUjr  ■»{» 
plaotad  hj  ||MI,400,  ra/ifo). 

MuuTM  l>Aa<iTA :  Ulaimt;  l*9»,  |  MSI  (liU 
M.  IMk.  Kor.  CinIo  IMS,  |  5653 ;  anMBd«l  bjr 
Ht.  IMI,  c.  106,  br  InMriiag  in  pitr.  1,  after 
"  Boithor  partjr,"  tM  word*  "  nor  bla  aiwitfuor, 
nor  any  ptnon  wlui  ha«  or  erer  bad  any  intarwt 
in  tho  lalijmt  of  tho  arlinn  advenio  tu  tho  olhor 
party  or  to  bin  tematur  or  intvutate");  |  7tM 
jliko  N.  I).  Uor.  CinIo.  |  eu7;):  |  «<MS  (liko 
N.  1).  Rcr.  C.  f  SI8«);  |  MMS  (like  N.  I>. 
Hot.  C.  f  *l*9,  exi'0|>t  that  tho  Court  muM 
■nbmit  iu  npinicin  to  the  Jury,  who  may  then 
acqnit  the  nenxin  for  the  piirpoevi ;  (  M50  (in 
all  pMceeilliiga  aKaiuitt  penKin*  rliarKol  with 
criinM,  "  tlie  p«rii<in  rhargpil  nhnll,  at  lii<  own 
ro(|ne*t,  hut  not  ntherwiao,  lie  a  t'um|iot»nt  wit- 
noMi,  and  hi*  fiiiliim  t<>  maiie  (urh  nN|iieat  aball 
not  create  *ny  pr«»iiiDiitlon  ng'^nt  him"); 
Ht.  I»(n.  r.  US,  amendiiiK  P.  ('.  IU0.1,  |  «03 
("any   penun   who  i*  •ervinn  a  term  In  any 

Kniteutiary  nil  'II  bo  a  competent  witnem,"  un-' 
H  he  hae  Iwen  "  convictM  and  ho  lerviuK  a 
eeiiteni-o  fi>r  the  crime  of  perjury  or  of  inbor- 
nation  of  perjury  "). 

Tknxkmkk:  Amotnltd  Codt,  I8M,  f  5591 
("  Kvory  pemon  of  nulflcient  caiia<'ity  to  under- 
■taml  the  oliliipttiiin  of  an  uath  u  competent  to 
lie  A  witMPM  ") :  I  5595  ( "  I'enoni  are  rendered 
iiK'omiieteiit  liy  conviction  and  Mntenco  fur  the 
fullowtiif;  vriiiieii,  unleu  ther  hiive  lieeu  reetored 
to  full  cltiieu»hip,  under  tne  law  provided  for 
thiit  purp<i>w,  vii, :  abuao  of  female  child,  anon 
and  tvlonioue  liurninK,  binmy,  buriiUry,  felo- 
niuuii  breukinK  and  enterlni; '  maiiitiun  huniie, 
liriliery,  liu);gery,  conuterfeitini;,  or  violating 
a  y  of  the  provinione  to  iappreiiii  the  um 
dK»trovin)(  will,  forgery,  honieiireakiDg,  incest, 
larceny,  perjury,  roliberr,  receiving  ■tulcn  prop- 
erty, rape,  iHKlomy,  (tealing  bills  ot  pxchnnge  or 
other  valuable  pupeni,  •niMimatiou  of  (lerjury  ") ; 
{  5596  ("  In  all  civil  actione  in  the  Court*  of 
thii  Htate,  no  penwn  ahall  ho  incumpeteut  to 
teittify  becatuo  he  or  she  ii  a  party  to  or  inter- 
ested in  the  iaauo  tried,  or  becauee  of  tlio  die- 
abilitioK  of  covertnro,  but  nil  pereona,  including 
hiwhand  and  wife,  nhiUI  bo  competent  witnenwn, 
thiingh  neither  hnsband  nor  wife  eliall  testify 
to  any  matter  that  occniTod  between  them  by 
virtue  of  or  i.,  consequence  of  the  marital  rela- 
tion ") ;  I  5597  ("  It  shall  not  be  lawful  for  any 
party  to  any  nrtion,  suit,  or  pruceiMliiig  in  any 
court  of  thin  State  to  testify  as  to  any  transac- 
tion or  conreniation  with  or  statement  by  any 
opposite  party  in  interest,  if  such  opposite 
[p»rty]  is  incapacitated  or  disqualified  to  testify 
thereto,  br  reason  of  idiocy,  lunacy,  or  in.iauity, 
uiil>-<8  called  by  the  opposite  side,  and  then 
[only]  in  the  discretion  of  the  Court") ;  S  5*'J8 
("  In  actions  or  proceedings  by  or  against  ex- 
ecutors, administrators,  or  guardians,  in  which 
judgments  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify 
against  the  other  ai  to  any  tntosaction  with  or 


waNiiirt  hy  Ik*  MMMnr,  laMitato,  or  ward, 
■aloM  eallad  to  loadfy  lliofBto  by  ibo  up(<«ii« 
partv");  |  »M0  ("la  tho  trial  of  all  ludiit- 
Monts,  prossalaont*.  aad  other  rrlmiital  pn*- 
Nsdian,  IB  any  of  the  rooru  ot  this  Huir.  tho 

Krty  Uofottdaiit  thereto  may,  at  his  own  re<|uost 
I  not  otborwiso,  bo  a  nMBpotOBt  witness  to 
loelify  thorsiB  ") ;  |  MOI  |-  The  faitnro  of  tho 
party  dofoB<laBt  to  make  each  rec)a«*t  and  to 
lootify  ia  his  own  behalf  shall  not  rroato  any 
prasamptioii  afainsl  him.  Bat  tho  defeadnnt 
desiring  to  teotify  shall  do  so  before  any  other 
testimony  for  tho  defsnro  is  heard  by  tho  Cunrt 
trying  tho  nuo  ") ;  f  MHi  {"  no  person  verMly 
rhallengod  "  to  a  dnel  ia  mmpeient  to  prove  ''tho 
fart  of  soch  verliat  rhalleuge");  |  MM  (when 
a  witnea*  withoat  hia  contrivance  ia  exnmined  liy 
grand  Jury  a*  t<i  eluttion  offeiices,  "  no  person 
agiiinat  whom  his  evidence  is  given  "  is  i'om|ie- 
teiit  l^(ainal  him  for  an  election  offence  com- 
mitted prior  to  examinatiiiu);  |  7501  (convicts 
are  competent  against  each  other  iu  proaci'utious 
for  prisofl  offences). 

Tkxasi  Httitii  Viril  Slatnln.  I  •95,  |  2.100 
("  No  poraon  shall  lie  im-onipetent  to  testify  un 
accuout  of  color,  nor  Iwc.iuse  he  i«  a  party  to  tho 
suit  or  proceeding  or  iuterratcd  in  the  isaue 
tried ") ;  |  1301  ("  Tho  husbatod  or  wife  of  a 
party  to  a  snit  or  proceetlitig,  or  who  is  in- 
tcrastod  In  the  iasne  to  lie  trieil,  shall  not  lie 
inrom|iotent  to  teatifr  therein,  except  a*  to  con- 
fldeiiiial  commanicatioua  between  such  huahnud 
and  wife") ;  1 1303  ("  In  actions  by  or  ngiiinat 
oxrcntora, administrators,  or  guardians.  In  which 
judgment  may  bo  loudered  for  or  against  tliem 
as  such,  neither  party  sImII  lie  allowed  to  testify 
against  tho  others  aa  to  any  tranaaction  with  or 
Biaieineut  by  the  teatator,  intcstato,  or  ward,  un- 
less called  to  testify  thereto  by  the  op|i<isit« 
party ;  and  tho  provisions  of  this  article  sli:ill 


extend  to  and  include  all  ai'tions  by  or  aijainst 
the  heirs  or  legal  representatives  of  a  dercileut 
arising  out  of  any  transaction  with  such  tin- 


cedent ") ;  i  3303  ("  No  person  shall  bo  incom- 
petent to  testify  on  account  of  his  religiuus 
opinions  or  for  want  of  any  religions  belief  "I ; 
St.  1897,  c.  49  (Rev.  Clr.  St.  1895,  |  297'J, 
amended  br  adding :  "  In  all  such  suiu  and  pro- 
cceiliiigs  [for  divorce  from  the  IhiuiIs  of  matri- 
mony Jthe  husband  and  wife  shall  be  competent 
witnesses  for  and  against  each  other,  but  neither 
party  shall  bo  compelled  to  testify  a*  to  any 
matter  that  will  criminate  himself  or  herself ") ; 
Penal  Cudt,  1895,  )  91  ("  fersons  charReil  iw 

firincipals,  accomplices  or  accessories,  whether 
u  the  same  indictment  or  by  different  iudi't- 
moiit>.,  cannot  be  introduced  as  witnesses  for  i  iie 
another,  tint  they  may  claim  a  severance;  sii'l 
if  anv  one  or  more  ho  "acquitted  they  may  testify 
iu  behalf  of  the  others  ") ;  Coile  of  Criminal  I'ny 
nilure,  1895,  {  710  (on  a  prosecution  of  jfiiit 
defendants,  "when  it  is  apparent  that  tlun- 
is  no  evidence"  against  one,  the  jury  mav  I'e 
directe<l  to  find  a  venlict  as  to  him,  "nint  if 
they  acquit,  he  may  lio  i  trodnced  as  a  witiii'ss 
in  the  case");  i7'09  (State  attorney  msv  ili'.- 
miss  prosecntion  as  to  a  defendant  jointly  in- 
dicted, "  and  the  person  so  discharged  miiy  le 
introdnced  as  a  witness  by  either  party"!; 
{  768  ("  All  persons  are  competent  to  testify  in 
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ntaiiMl  artloM  rtrtpt  Ik*  (ollnwlaff:  I.  I»- 
MUM  panoM,  who  m«  )■  an  Ibmuw  riMMlttiuii  ol 
■iiHl  at  lh«  llnw  when  xWry  aiw  i>ffrml  m  wit- 
■MM*,  or  who  w*r«  IB  Ihol  cui>UUIi«  when  tin 
tvMla  haiiMMd  o(  whirh  th»y  an  callnl  u>  tn- 
Mr.    I.  (TblMnn  or  ulh^r  (itiwM  whu,  altar 
balBf  asamlnwl  hr  th»  Cuart,  apfiaar  nut  lu 
poiaaaa  raAciaut  ltit«llw;t  to  ralaia  inuMMiluna 
with  napart  to  which  Ihajr  ara  intamgalml,  ur 
who  do  But  BBilanUnil  tba  nliligMifm  ofan  oath. 
S.  All  panona  who  ha«a  haan  or  majr  ba  oio- 
virtfd  of  falun;r  la  thin  Stata,  ur  in  anjr  oth*r 
liiriMlkiiua,  Bolaaa  aiirh   eourlrtion  haa  haca 
lagall;  rat  aaida,  or  aiilcaa  the  cuiivk't  hu  bacn 
lagali;  pardunad  for  tlia  erima  uf  whirh  ha  waa 
ronvictad.     But  ao  pemnn  who  haa  Ijcaa  ron- 
firtcd  of  Iha  rrima  of  iierjnr;,  or  falna  iwniring. 
Bad  whiiaa  runvlftinii  haa  aoi  baaa  logallr  act 
aaido,  aiiaU  hava  bia  rompatanry  aa  a  wUbcm 
raattiiad  bjr  a  (lardoB,  bbUm  tnrh  pardon  bv  lu 
larmi  apat'lArally  reatora  hia  oimrwtencv  to  tea- 
tifr  in  a  coart  of  Juatii-e")  j  |  770  ("  Any  da- 
fandant  in  a  rriininal  artlun  ahall  Im  parmittad 
to  tMtify  In  hia  own   Ix-half  tliprrln ;  bnt  iha 
fallnre  of  any  dufi'udant  to  to  tiwiirr  ahull  not 
ba  taltan  aa  a  ci'innxtanra  aKniiiaC  him,  nor 
■hall  the  uma  be  alluiicd  to  o'  ■ummrnlad  on 
by  CDniiiwl  in  tlie  cauie ;  providrd,  that  where 
there  Ufa  two  or  more  perMina  iuiiitly  rliarKed 
or  indicted,  and  a  teveranre  is  hail,  the  privilege 
of  teatifyine  ahail  he  extended  only  to  the  iier- 
Kin  on  trial  ") ;    I  771   ("Peraona  iharited  aa 
prinripale,  arromplirea,  or  arcaaaoriea,  whether 
In  the  iama  indictmeut  or  different  indii'tnienia, 
caunut   ba   iotrodnt-ed  aa   witnmwea   fur   ot.a 
another,  bnt  tliey  may  claim  a  lererance;  and 
if  any  one  or  mure  lie  acquitted,  or  the  proaecu- 
tion  againat  them  be  di«nii.iiieii,  they  may  taatify 
in  behalf  of  the  othera"/;  |  773  ("All  other 
peiaona  except  thoM  ennmerated  in  articlan  76lt 
and  775,  what«Tf>r  may  he  the  lelatiounl.r  ^e- 
twern  the  defendant  and  wltne«a,ara  competent 
to  ti-«tify  ") ;  I  774  ("  Neither  huaband  nor  wife 
•hall  in  anr  eaae  taatify  aa   to  conminnica- 
tiuna  made  by  cue  to  the  other  while  ninrried  ; 
nor  ihall    tlicr,  after  the    marriafp   relation 
cea<es,  be  made  witnciaea  aa  to  any  anch  com- 
mnnication  made  while  the  marriaire  reUtiun 
•ul«iited,  except  in  a  caae  wliere  one  or  the 
othur  ia  proaecnted  for  an  offence,  ami  a  decla- 
ration or  commonication  made  by  the  wite  to 
the  h'uband,  or  by  the  huaband  to  the  wife,  gup* 
to  extenuate  or  jnstifv  an   offence  fur  which 
either  ia  on  trial '') ;  §  774  ("Tne  hnaband  and 
wife  may  in  all  criminal  actions  be  wituesaes  fur 
each  other,  bnt  tliey  ahail  in  no  caae  testify 
a^ainat  each  other  except  in  a  criminal  prose- 
colion  for  an  offence  comn.itted  by  one  auainst 
the  other  ") ;    f  777  (•'  A  defendant  jointly  in- 
dicted with  othera,  and  who  haa  V«en  tried  and 
convicted,  and  whuse  pnniahment  was  6ne  onlv, 
may  testify  ior  the  other  defendant  after  he  haa 
paid  the  fine  and  coaia  ") ;  |  782  ("  In  trials  for 
forgery,  the  person  whose  name  is  alleged  to 
have  been  forged  is  a  competent  witness,  and  in 
all  cases  not  otherwine  specially  provided  for, 
the  person  injured  or  attempted  "to  be  injured  ia 
a  competent  witness  "). 

Uhitkd  States  :  Feriud  Stalutn,\S7i,MBd 
Supptemenlii    |  8S8  ("In  the  conrU   of   the 


Vallad  RtolM,  M  wlmMB  atidt  U  MrlaM  la 
any  artiua  oa  aceaaal  of  rutur.  or  la  any  civil 
action  Iwranw  ba  ia  a  party  to  or  Intrraatnl  ia 
the  iMua  irtetl ;  provlilnl,  that  la  ai-tiuna  bv  ur 
BKainsi  axccBlom,  ailialaiatratori,  ur  Kuar<llana, 
in  which  Jadfnient  may  U  rendxrmi  fur  or 
Bfcainat  tham,  naithar  party  vhall  he  allowsfl  to 
taatify  against  the  other,  aa  tu  any  tninMwtion 
with  or  atatefnent  by  the  tealatur,  intestate,  or 
ward,  nnlna  calla<l  tu  teatify  therelu  by  the  niv 
poalte  party,  or  n>i|nired  to  testify  thrrrio  by 
Iha  Court.  In  all  other  reaiiects,  tlie  htwi  of  tlie 
Htata  In  which  tlie  Court  is  held  shall  ha  the 
mlea  of  deriaion  aa  tu  the  cum|ieteu<-v  of  wll- 
neiaea  in  the  eunrta  of  the  Cnitnl  t^Ulea  la 
trinia  at  conimun  law  and  In  eiinitv  and  ad- 
miralty"); I  1071  ("No  wltncH  nlhill  l«  ax- 
clnde<l  In  anr  suit  In  the  Court  nf  Claims  on 
acconnt  of  color") ;  |  107'J  ("  Nu  clniniaut,  nor 
any  person  frum  ur  thMngh  whom  any  such 
rtaimaut  derives  hisallcKPd  title,  cinim,  or  riKht 
agninal  the  I'nited  Htntes,  nur  any  iieraun  in- 
tcreateil  In  any  anch  title,  claim,  ur  riKhl,  shall 
U)  a  competent  witncM  in  tlia  Court  of  Clninia 
In  anppurtiug  the  aaine,  and  no  iratiniunv  Kiten 
by  such  rbiniant  or  person  shall  lie  uaeil' except 
as  nnivideil  in  the  next  •e<'tiun  [i.  f.  wlien  taken 
and  offered  by  the  government  attorney]  "j  re- 
pealed by  Rt.  I»M,  «/•,«);!  1977  ("All  per- 
aona  within  the  jurisiliction  of  the  L'uite<l  Htntes 
shall  have  the  same  right  in  every  State  and 
Territory  to  .  .  .  (tire  evidence  ...  aa  ia  en- 
joyed by  white  cltisena");  I  auo  ("Indiana 
shall  N?  comnetent  witnesaea^'  in  all  niaes  con- 
ceruinp  illegnlsaleof  liquor  to  Indians) ;  |  5398 
(every  person  guilty  of  (lerjiiry  or  siilHimation 
of  periurv  «hall  "  lie  inca|inliie  of  giving  testi- 
mony "  r  u'l  judgment  ia  reyerseit);  8t.  1874, 
June  2J,  .  91 .  J  «  ("  No  officer,  or  other  person 
entitle  1  to  or  clniming  conifienantiun  umler  any 
proviaiun  of  this  act  [against  evsiling  runtuma 
laws]  ihnll  Iw  tlieroliy  diMiualifleil  fMiii  lieconi- 
iug  1  witness  in  any  action,  suit,  or  proceeding 
for  the  recovery,  mitigation,  or  remisnion  there- 
of ..  .  [and  tne  defemiant  may  testify] ")  j  St. 
1878,  March  16,  c.  37  ("  In  the  trial  uf  all  Indict- 
roenia,  informations,  complaints,  and  other  pro. 
ceedinga  against  persons  chiirged  with  the  com- 
miwion  of  crimea,  offinces,  and  misdemeanora, 
in  the  United  Mtatea  courts,  territorial  courts, 
and  courts  martial,  and  cuurta  of  imiuiry,  in 
any  State  or  Territory,  incluiling  the  District  of 
Columbia,  the  person  so  charged  shall,  at  his 
own  requ<)at  bnt  not  otlierwiiw,  bo  a  competent 
witness.  And  his  failure  to  make  such  request 
shall  not  create  any  presumption  against  him  ") ; 
St.  1883,  March  3,  c.  116,  §  6  (in  cases  in  th< 
Court  of  Claims,  no  person  is  to  lie  exrliiilcd 
"  liecause  he  or  she  is  a  party  to  or  interested  in 
the  lamo")  j  St.  1887.  March  3,c.359.  §  8  (simi- 
lar  i  adding,  "  any  plaintiff  or  party  in  interest 
may  lie  examined  as  a  witness  on'tlie  part  of 
the  government " ;  §  lO.M  of  Key.  St.  1878,  re- 
pealed) J  St.  1887,  March  3,  c.  397,  §  1  ("  In  any 
proceeding  or  examination  before  n  grand  jury, 
a  jniige.  justice  or  a  I'nited  States  commissioner, 
or  a  Conrt,  in  any  prosecntioii  for  liigmny,  jniKg- 
amy,  or  unlawful  cohabitation,  nmier  any  atiat- 
nte  of  the  United  Statea,  the  lawful  husband  or 
w'         the  accnaed  shall  be  a  competent  witneaa, 
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•nd  nikT  be  ralln),  hnt  ihall  not  lie  roni|iol1e<{  to 
testify  In  sach  |)rui*ee(liiif;,  examination,  ur  pnui- 
ecutiOD,  witliuut  the  oonnent  of  the  hnnlinml  or 
wife,  u  the  ram  may  he.  Andsurh  wltnesa  nhnll 
not  lie  perniicted  tu  teatifv  aa  to  any  slHtement 
or  roniinunk'ation  mnile  hy  cither  liUHliaiiil  or 
wife  to  parh  other,  <iuriii|{  tliu  exixtpiice  of  the 
marriaKe  relation,  ilecnuMJ  roiifl<li'ntial  at  com- 
mon  law  ") ;  8t.  1892  (for  tliin  anil  other  atatiites 
affertinf;  the  (?hiii«»e,  Hre  i>oni,  j|  .tlR,  incapacity 
by  nu-e);  8t.  I'MW,  c.  487,  $  7,  Feb.  5,  3a  Slat. 
L.  '»»  ( Hankrnptry  Act,  1898,  $21,  mib<l.  n, 
amrnilfil  ao  as  to  permit  the  Court  "  tu  rpi|iiire 
any  designateil  |iermin,  iucliicliui;  the  liaukmpt 
auil  his  wife,"  to  flp|H>ar  for  exnniinntion  "con- 
cerniiiK  the  acts,  comlnct,  or  pro|ierty  of  a  bank- 
rupt wliose  ealate  is  in  process  of  Htliiiiiiistration 
uiiiler  this  Act;  provided  tli»t  the  wife  mav  l>e 
examined  only  tonchiii);  business  traiisactcil  by 
her  or  to  which  she  is  a  piirly,  and  to  deterniine 
the  fact  whether  she  has  Imnsncted  or  liecu  a 
party  to  anv  business  of  the  liankriijit  "). 

Utah:  'ContliiHlinn,  \t"J\  Art.  I,  §  12  ("In 
rriininal  prosecutions,  tlie  iiccnseil  shnll  have  the 
rij^ht  ...  to  testify  in  his  own  U'linlf ;  .  .  . 
a  wife  shall  not  l<e  com|>elled  to  testify  aj^inst 
her  husband,  nor  a  husliand  aj^iiist  bis  wife  ") ; 
lirrisrd  tililllttes,  1 898  ;  ( '«/<■  <i/'  ( 'ivil  Prweiluie, 
§  .Itia  ("All  persons  without  exception,  othei*. 
wise  than  is  specified  in  tlie  next  two  sections, 
who,  having  organs  of  s<  use,  can  perceive,  ami, 
perceiving,  can  make  known  their  perceptions 
to  others,  may  be  witnesses.  'I'hcrcfore,  neither 
parties  uor  oilier  )Krsoiis  who  have  an  interest 
III  the  event  of  an  ai-tion  or  pnK'eeiling  are  cx- 
cluiled  ;  nor  those  who  have  been  convicted  of 
crime  ;  nor  |x'rsoiis  on  account  of  their  opinions 
on  matters  of  religions  belief :  although,  in  every 
ctse,  the  creilibility  of  the  witness  mav  lie  dr.twn 
in  question,  by  the  manner  in  whicli  lie  testifies, 
by  the  character  of  liis  testimony,  or  hy  evi- 
dence affecting  liis  character  for  truth,  honesty, 
or  integrity,  or  his  motivps.  or  by  contradictory 
evidence ;  and  the  jurv  arc  tlie  exclusive  judges 
of  his  credibility  );"S  .1413  ("The  following 
pi'rsons cannot  lie  witnesses:  1.  Those  who  are 
of  unsound  mind  at  the  lime  of  their  proiluction 
for  examination ;  2.  Chililreii  under  ten  years 
of  age  who  appear  incapable  of  receiving'  just 
impressions  of  the  facts  resfiecting  which  they  are 
examined.orof  relating  tlietn  truly.  3.  A  party 
to  any  civil  action,  suit,  or  proceeiliiig,  and  any 
)ierso"n  directly  interested  in  the  event  tliereof.and 
any  person  from,  through,  or  under  whom  such 
party  or  intcrcsteil  person  derives  his  interest  or 
title  or  any  part  thereof,  when  the  adverse  party 
in  such  action,  suit,  ur  jirocee'ling,  claims  or 
opposes,  sues  or  defends,  as  giinrdiaii  of  any 
iiLsane  or  incompetent  pi-rsoii,  or  as  the  execu- 
tor or  ailministrator,  heir,  legatee,  or  devisee 
of  any  deceased  person,  or  as  guardian,  or 
assignee,  or  grantee,  directly  or  remotely,  of 
such  heir,  legiitee,  or  devisee,  as  to  any  state- 
ment by  or  transaction  with  8:ich  deceased,  in- 
sane, uf  incoinpetent  |M>rson,  or  matter  uf  fart, 
whatever,  which  must  have  been  equally  within 
the  knowledge  of  both  the  witness  and  such 
insane,  incomiietcnt,  or  d'Hcased  |H>rson,  unless 
such  witness  lie  called  tu  testify  thereto  by  such 
adverse  party,  so  claiming  or  opposing,  suing  or 


neieniiing,  in  sncu  acinin,  sun,  c 
I  3414  ("  Then! are  particular  r 
it  is  the  policy  of  the  taw  to 
denre  and  tu  preserve  it  invtoli 


defending,  in  snrh  artion,  suit,  or  proceeding  ") ; 

"" ■      relations  in  which 

encourage  coiifl- 
preserve  it  inviolate  ;  therefore,  a 

Iierson  uaunot  lie  examiiieil  as  a  witness  in  the 
ollowing  cases:  1.  A  hnshand  cannot  lie  ex- 
amiiieil Uvi  or  against  his  wife,  without  her  con- 
sent, nor  a  wife  for  or  against  her  hnsliaml, 
without  his  consent ;  nor  can  either,  daring  the 
marriage  or  afterward,  he,  without  the  consent 
of  the  other,  examined  aa  to  any  communication 
made  by  one  to  the  other  during  the  miirriui;e  ; 
but  this  exception  does  not  apply  tu  a  civil 
action  ur  proceeiling  by  or  against  the  other, 
nor  to  a  criminal  action  or  proreediug  for 
a  crime  committed  by  one  against  the  other  ") ; 
t'i'i/e  of  Vriminiil  Pnicnlure,  §  501 1  ("  The 
rules  fur  determining  tlio  competency  of  wit- 
nesses in  civil  actions  sliiUl  lio  applicable  also 
tu  criminal  actions  and  priweedings  except 
as  otherwise  provideil  in  this  Code");  §  45l,'i 
("  The  auciised  sh:ill  not  be  compelled  to  give 
evidence  against  himself ;  a  wife  shall  not  be 
compelled  to  testify  against  her  husband,  nor 
a  husband  against  his  wife");  §  5014  ("  Kxcept 
with  the  consent  of  iMith,  or  in  cases  of  crimiiml 
violence  upon  one  by  the  uther,  neither  hush:ind 
nor  wile  shall  lie  a  coni|ieteiit  witness  fur  or 
against  the  other  in  a  criniiiial  action  or  priHenl- 
iiig  to  which  one  or  Uith  shall  lie  parties  "I ; 
f  '.nm  I"  If  iiio  defendant  off'  rs  hiinsi'If  as  a 
witness  he  may  lie  .  'oss-exn-.'  ,iied  by  the  counsel 
for  the  Statu  the  s:>  "  lat  any  other  witness. 
His  neglect  or  refusal  to  he  a  witness  shall  not 
in  any  manner  prejudii'e  him,  nor  be  iiseil 
against  hint  on  the  trial  or  proceeding"); 
$  .5016  ("  When  two  or  more  persons  are  jointly 
or  otherwise  concerned  in  the  conimission  of  nil 
offence,  any  one  of  such  |iersoiis  may  testifv  for 
or  against  the  other  in  relation  to  the  offence 
committed,  but  the  testimony  of  such  witness 
must  not  lie  used  against  him  in  anv  criniiiial 
artion  or  proceeiling");  §  48.M  ("When  two 
or  more  persons  shall  lie  included  in  the  same 
charge,  tlie  Court  ni.iy,  at  any  time  liefore  the 
defendants  have  gone  into  their  defence,  on  the 
application  of  the  county  attorney,  or  oihir 
counsel  for  the  State,  direct  any  d'efciidant  to 
be  discharged,  that  he  may  be  a  wituess  f.ir  the 
.state") ;  §48.52  ("  When  two  or  more  persons 
shall  lie  included  in  the  same  charge,  and  the 
Court  shall  be  of  the  upiniou  that  in  regard  to 
a  jiarticniar  defendant  there  is  not  snHiciiiit 
evidence  to  pnt  him  on  his  defence,  it  innst 
order  him  to  lie  discharged  before  the  eviileme 
is  closed,  that  he  may  be  a  witness  for  his 
co-defendant "). 

Vkrmont:  Slnlute$.  1894,  §  12.36  ("No  per- 
son shall  be  disi|nalilied  as  a  witness  in  a  livil 
suit  or  proceeding,  at  law  or  in  equity,  hy  ns- 
son  of  Ids  interest  in  the  event  of  the  sitine,  as 
a  |iarty  or  otherwise  ;  but  such  interest  may  Im 
shown  for  the  purpose  of  affecting  bis  creilit ") ; 
§  1237  ("  In  actions,  except  mtions  of  Usik  .'u'- 
coiiiit,  where  one  of  the  original  parties  to  the 
contract  or  cause  of  action  in  issue  and  on  triiil 
is  deml,  or  is  shown  to  the  Court  to  lie  insane, 
the  other  party  shall  not  lie  adinilted  to  testify 
in  his  own  favor,  except  to  meet  or  explain  the 
testimony  of  living  witnesses  produced  against  ' 
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him  aa  to  facta  or  circnmttMCM  ukinir  place 
after  the  death  or  inaiuiity  of  the  other  party  • 
or  upou  a  <|aestiuu  a|KiD  which  the  lestmioJiT 
of  the  party  afterward  dceaMd  ur  iiiaaue  has 
been  taiieii  lu  writinB  <>r  hy  a  Bteiioeriipher  in 
open  court,  to  be  uiwd  in  »iuh  action,  and  i» 
used  therein');  g  1238  ('When  au  executor 
or  adiDiuutrator  ig  n  |«rtv,tho  other  party  nhnil 
not  be  perniitte<l  to  tcBtify  in  his  cwn  favor 
ODleaa  the  contract  in  iuue  waa  orij^iually  niude 
with  a  (H-nion  who  is  liviuR  and  competent  to 
testify,  except  aa  to  acta  ami  coiitracU  done  or 
niaile  aiiice  the  pmlKite  of  tlie  will  or  the  ap- 
pointment of  the  udiiiiui»trator,  and  to  meet  or 
explain  the  testinumy  of  living  witneaaea  pro- 
duced aeninat  him,  aa  to  facta  or  circuniataiicea 
takiHK  place  after  the  death  of  the  other  party  ") ; 
§  1239  (•'  In  aitiiina  of  IhxjIi  account,  and  when 
the  nijitter  in  iiwno  ami  on  trial  ia  proper  mattiT 
ot  book  account,  the  party  living  may  be  a  wit- 
neaa  in  hia  own  favor,  ao  far  aa  to  prove  in  wlioae 
haiidwritinK  liia  diargea  are  and  when  ma.le, 
and  no  further,  except  to  meet  or  explain  the 
testimony  of  living  witnesaea  produced  against 
him  aa  to  facts  or  circumatancea  taking  place 
after  the  death  of  the  other  party  ") ;  §  |240 
("No  married  woman  ahall  be  diM|ualified  a.i  a 
witueaa  in  a  civil  auit  or  proceeding  at  1,-iw  or  iu 
e(inity.  proaecuted  in  the  name  of  or  agiiinat  her 
hiiabiuid,  whether  joined  or  not  with  her  hus- 
band aa  a  party;  in  action*  upon  policiea  of  iii- 
Buraiico  of  property,  ao  far  aa  ri'latea  to  the 
aniuiint  and  value  of  the  property  alleged  to  Iw 
injured  or  destroyed ;   io  actiona  agniuat  car- 
ricra,  ao  far  aa  relatea  to  the  loaa  of  the  property 
and  the  amount  and  value  thereof,  and  to  per 
.'.mill  injury  alleged  to  have  been  sustained  by 
llie  wife  in  conaequc..^  of  the  wrongful  act 
or  neglect  of  auch  ci..';.!ra;  in  a  suit  brought 
ag.ainst  the  huaban.l  for  the  maintenance  of  the 
wife ;  Nothing  in  tliia  section  shall  authorije  or 
jierinit  a  iiiarricil  woman  to  teatify  to  admissiona 
or  conversations  of  her  husband  whether  niaile 
to  herself  or  to  third  persona";  aee  St.  1!)02 
in/;«);  §  1241  ("  In  aitlons  where  the  husband 
and  wife  are  properly  joined,  either  aa  plaintifta 
or  aa  defendants,  or  where  either  haa  aited  aa 
the  agent  of  the  other  iu  busineaa  traneactiona, 
they  ahall  lie  competent  witncsaea,  except  that 
neither  ahall  be  permitted  to  testify  as  to  con- 
versations or  admissions  of  the  other") ;  8  1242 
("A  married  man  shall  not  be  di»i|uali8eil  aa  a 
witnesa  in  a  civil  suit  or  proceeding  at  law  or  In 
equity,  brouglit  by  hia  wile  U|ion  a  policy  of  insur- 
ance of  pn.|*rty  so  far  as  relatea  to  the  amount 
and  value  of  property  alleged  to  tie  iiiiiire.1  or 
destroyed  ') ;  §  1243  ("  The  libcllantaud  lilK'lleo 
shall  lie  <'oni|ietent  witnesai'a  in  divorce  casea") ; 
§  1245{"NopcrB<iu  shall  be  incom|>etent  aa  a 
witne«»  in  any  court,    matter,  or  procee<ling, 
by  reason  of  hia  conviction  of  a  crime  other 
thrill  |>erjnrv,  anboriiation  of  perjury,  or  endeav- 
oring to  incite  or  proiure  another  to  commit  the 
crime  of  perjury;  but  the  conviction  of  a  crime 
involving  moral  turpitude  may  be  given  in  evi- 
deiup  to  affect  the  creilibility  of  a,  witness  ") ; 
S  l«6  (    A  party  to  a  civil  action  or  proceeding 
at  law  or  in  equity  may  compel  an  »dver80  partv- 
or  (Mracm  for  whose  immediate  and   adverse 
Benehi  auch  action  or  proceeding  ia  inatituted 
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proaecuted,  or  defended,  to  teatify  as  a  witnesa  in 
bis  behalf,  in  the  same  nianncr  and  subject  to 
the  same  rules  aa  other  witiieaaea.  llut  the 
party  so  called  to  testify  may  lie  examined  by 
the  opiHisite  [arty  under  the  rulea  applicable  to 
the  croaa-examination  of  witnesses'');  §  iui5 
("  In  the  trial  of  coniplainta,  iufnrmations,  iu- 
ilictments,  and  other  jiroceediuga  iiguiiist  persona 
charged  with  crimea  or  offences,  the  person  so 
charged  ahall,  at  his  own  ni|nest  and  not  other- 
wise, be  deemed  a  comp«.tcnt  witness,  the  credit 
to  be  ifiven  to  bis  testinioiiv  Iwing  left  solely  to 
the  jury,  under  the  inatructioiia  of  the  Coiirt; 
but  the  refiisjU  of  such  ijers<m  to  testify  ahall 
not  be  considered  by  the  jury  aa  evidence  against 
him");  g408!»('ln  actions  against  a  savings 
bank.aaviuga  instituiion,  or  trust  comimny,  by  a 
iinaliaud  to  recover  for  inoneva  dopositeiriiy  his 
wife  m  her  name  or  aa  her  money,  the" wife 
may  be  a  witneas  aa  if  she  were  au'  unmarrie.l 
woman");  g  4510  ("I  In  actions  for  injury 
caused  by  the  tale  of  liquor]  ...  nor  shiill  i 
person  be  dis.|ualiaiHl  as  a  witness  therein  by 
reaaira  of  the  marriage  relation");  St  1902 
no.  12.1  (■'  a  married  woman  aliiiU  l«  a  compel 
teut  witneas  against  her  husband  in  proseciiticlna 
uii.lcr  this  section."  making  criminal  the  failure 
to  support  a  fainilv). 

i«oy"*«'i.'','.t',  .'•v''  '**^'  "'"^  %'/''<■•»""  »/■ 

IB9» ;  g  3,145  (    ,No  person  shall  be  incomiietent 
to  teatify  l«ciinao  of  interest;  or  becauae  of  hia 
lieiiig  «  piirty  to  any  action,  suit,  or  proceediiiir 
of  a  civil  nature ;  but  he  shall,  if  otlierwi.se  coin- 
petcnt  to  teatify,  and  subjivt  to  the  rules  of 
evidence  and  pnutice  applicable  to  other  wit- 
neasea,  be  competent  to  give  evideme  in  his  own 
behalf  and  Iw  competent  aud  comiielbible  to  at- 
tend and  give  evidence  on  behalf  of  any  other 
party  to  such  action,  suit,  or  prwcediiig-  but 
m  any  case  at  law,  the  Conrt,  for  good  cauae 
ahown,  iiiay  require  any  such  p<isoii  to  attend 
anil  testify  ore  teiiuf,  aud,  ii|h>ii  his  failure  to  so 
attend  and  testify,  may  exclude  hia  deposition  ") ; 
g  .U4b  ("  The  preceding  aection  is  subject  to  the 
following  qualifications:  The  competency  of  hua- 
baiid  and  wife  as  witnesses  for  or  against  each 
other  during  the  coverture  or  after  its  termina- 
tion, and  the  coiiineteiicy  of  attesting  witnesses 
to  wills,  deeds,  and  other  instrumeiita,  shall  lie 
deteriiiiiietl  by  the  law  in  force  the  day  before 
this  (ode  takea  effect  (see  amendment  m/rul. 
Where  one  of  the  original  parties  to  the'con- 
tnict  or  other  tranaactioii,  which  is  the  subject 
of  inveatigation.  ia  incnpablo  of  teatifving  by 
reason  of  death,  insanity,  infancy,  or  otiicr  legal 
cause,  the  other  party  to  such  cintract  or  tniua- 
action  shall  not  be  admitted  to  testify  in   hia 
own   favor  or   in  favor  of  any  other   iierson 
whose  interest  is  adverse  to  that  of  the  party 
BO  incaiuible  of  teatifving,   unlesa  he  bo  Hrs't 
called  to  testify  in  behalf  of  such   last   men. 
tiiinc'd   party,  or  unlesa  aoiiie  person    bavin" 
an  interest  in  or  under  snch  contract  or  Iran" 
action,  derived  from  the  partv  so  incai^ahle  if 
tesufving,  haa  testiHed  in  behiUf  of  the  latter 
or  of  himself  to  such  contract  or  tninsaciion  • 
or  unlesa  the  aaid  contract  or  transaction  mis 
personally  made  or  had  with  an  agent  of  the 
partvBoiiicaiiableof  testifying  ami  such  agent 
la  ahve  aud  capable  of  teatifying ") ;  g  3347 
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r  Bnt  whew  My  of  th»  original  putiw  to  the 
contract  or  other  trmuiaction  which  i«  the  tab]<!ct 
of  inTertigmtion  are  jiartuera  or  other  joint  cou- 
tractom,  or  jointly  entitled  or  liable,  and  iHime 
of  them  have  died  or  otherwise  become  incar 
nable  of  teatifyiug,  the  others,  or  such  of  them 
ai  there  may  be,  with  whom  the  coatravt  or 
transactiou  wa»  pereonally  iiaJ  or  made,  or  in 
whose  preiieuce  aud  with  whose  privity  it  wai 
made  or  had,  shall  not,  nor  sliall  the  adverse 
party,  be  incompetent  to  testify  because  some 
of  the  partners  or  joint  contractors,  or  of  those 
jointly  entitled  or  liable,  haTo  died  or  other- 
wise become  incapable  of  testifying  ") ;  {  3348 
('•  And  where  sncli  contract  or  transaction  was 
personally  and  solely  made  with  an  agent  of 
one  of  the  parties  thereto,  and  such  agent  is 
dead  or  otherwise  '.'(capable  of  test'*"'" -',  the 
other  party  shall    '■':  be  admitted  .  ■>  in 

his  own  favor  or  in  favor  of  a  person  ^  »° 

interest  advene  to  that  of  the  principal  u.  such 
agent,  unless  he  be  first  called  to  testify  on  be- 
half of  said  principal  or  some  person  claiming 
under  him,  or  the  testimony  of  such  agent  be 
first  read  or  given  in  evidence  by  his  principal 
or  other  person  claiming  under  him,  or  unless 
the  said  principal  lias  first  testified");  j  3349 
("  If  an  original  party  to  such  contract  or  trans- 
action, with  whom  it  was  personally  and  solely 
maile  or  liad,  or  his  agent,  be  examined  as  a 
witnens  orallv  or  in  writing,  at  a  time  when  he 
is  competent  "to  testify,  and  he  afterwards  die  or 
become  otherwise  legally  incapable  of  testify- 
ing, his  testimony  may  be  proved  or  read  in 
evidence,  and  in  snch  case  the  adverse  party 
may  testify  as  to  the  same  matters");   §  3749 
("  [A  person  convicted  of  perjury  or  sulwrnar 
tion  of  perjury  shall]  ...  be  forever  adjudged 
incapable  ...  of  giving  evidence  at  a  wit- 
ness") ;  §  3896  ("  Approvers  shall  not  be  ad- 
mitted in  any  case  ") ;   §  3897  ('  In  any  case  of 
felony  or  misdemeanor,   the  accused   may  be 
sworn  aud  examined  in  his  own  behalf,  and  be 
subject  to  cross-examination  as  any  other  wit- 
ness ;   hilt  his  failure  to  testify  shall  create  no 
presumption  against  him,  nor  be  the  subject  of 
any  comment  before  the  Court  or  jury  by  the 
prosecuting  attorney  ") ;  §  3898  ("  Except  where 
It  Is  otherwise  expressly  provided,  a  person  con- 
Ticted  of  felony  shall  not  lie  a  witness,  unless 
he  lias  been  pardoned  or  punished  therefor,  and 
a  person  convicted  of   perjury  shall  not  be  a 
witness,    although    pardoned    or    punisned ") ; 
S  3899  ("  No   person  prosecuted  for  unlawful 
gaming  shall  be  competent  to  testify  against  a 
witness  for  the  Commonwealth  in  suvb  nrosei-u- 
tion,  touching  any  unlawful  gaming  committed 
bv   him  prior  to  the   commencement  of  such 
prosecntioii ") ;  $  3900  ("  No  person  who  is  not 
jointly  tried  with  the  defendant  shall  be  incom- 
petent to  testify  in  any  prosecution  by  reason  of 
interest  in  the  suhjec^matter  thereof  ") ;  §  4187 
("  In  any  such  pB)secution  [against  a  convict], 
any  convict  in  the  penitentiary  shall  be  a  com- 

ritent  witness  for  or  against  the  accused  ") ; 
aWaa,  St.  1897-8,  p.  753,  §  1  ("  Husband  and 
wife  shall  be  competent  to  testify  for  or  agaliist 
each  other  in  all  civil  cases  except  as  Is  herein- 
after provided  :  First,  neither  husband  nor  wife 
shall  U  competent  to  testify  for  or  against  each 


other  In  any  procMdiag  by  •  creditor  to  aroid 
or  impeach  any  conveyance,  gift,  or  sale  from 
the  one  to  the  other  on  the  ground  of  fraud  or 
want  of  consideration,  but  as  to  said  transaction 
the  existing  role*  of  evidence  shall  remain  nu- 
changed ;  second,  where  one  of  the  original  par- 
ties to  a  contract,  matter,  or  other  transaction 
which  is  the  subject  of  investigation,  is  incapable 
of  testifying  by  reason  of  death,  insanity,  in- 
fancy, of  other  legal  cause,  and  the  other  party 
to  such  contract,  matter,  or  transaction  is  made 
incompetent  to  testify  by  subjection  2  of  section 
3346  of  the  Code  of  Virginia,  then  in  such  case 
the  consort  of  either  party  shall  be  incompetent 
to  testify  in  relation  to  such  contract,  matter,  or 
transaction ;  and  provided,  further,  that  nothing 
herein  contained  shall  be  deemed  or  construed  to 
alter  the  existing  rules  of  evidence  as  to  proceed- 
lugs  for  divorce  ") ;  ib,  §  a  ("  In  criminal  cases 
husband  and  wife  shall  be  allowed  to  testify  on 
behalf  of  eac,.  ither ;  bnt  neither  shall  be  com- 
pelled to  testify  against  the  other.    If  either, 
however,  be  examined  in  any  case  as  a  witness 
in  behalf  of  the  other,  the  one  so  examined 
shall  be  deemed  competent  to  testify  in  such 
case  as  well  as  against  as  in  behalf  of  such 
other,  bnt  the  failure  of  either  hustiaud  or  wife  to 
testify  shall  create  no  presumption  against  the 
accused  nor  be  the  subject  of  any  comment  before 
the  Court  or  jury  by  the  prosecuting  attorney  "); 
ib.,  J  3  ("  Neither  husband  nor  wife  shall  with- 
out the  consent  of  the  other  be  examined  in 
any  case  as  to  any  communication  made  by  one 
to  the  other  while  married,  nor  shall  either 
of  them  be  permitted  without  such  consent  to 
reveal  in  testimony  after  the  marriage  relation 
ceases  any  such  communication  made  while  the 
marriage  subsisted ;  provided,  that  this  exiju 
sion  shall  not  apply  to  a  criminal  proceeding  for 
a  criminal  offence  committed  by  one  against 
the  other,  but  as  to  such  proceeding  the  exist- 
ing rules  of  evidence  shall  remain  unchangi-il   i : 
StT  1901-2,  p.  799,  i  1  (amending  St.  18U7-S, 
by  adding  at  the  end  of  §  1 :  " except  in  casts 
where  the  auit  for  divorce  is  brought  on  t!ie 

f  round  of  cruelty  or  desertion,  in  which  cases  tlie 
usband  or  wife  may  testify  ") ;  ib.,  §  a  (amen  1- 
ine  5  a  so  as  to  read :  "  In  criminal  cases.  li"s- 
bandand  wife  shall  be  allowed,  and  subject  to 
the  same  rules  of  evidence  goveming  other  wit- 
nesses, may  lie  compelled  to  testify  in  behalf  "1 
each  other;  but  neither  shall  be  compelled.  iMr, 
without  the  consent  of  the  other,  allowed  tn 
testify  against  the  other,  provided,  however,  if 
either  be  called  aud  examined  in  any  case  as  a 
witness  in  behalf  of  the  other,  the  one  so  ex- 
amined  shall  be  deemeil  competent,  and.  siil'j'it 
to  the  rules  of  evidence  governing  other  wit 
nesses,  inav  be  compelled  to  testify  sg-.iiiist  tlie 
other;  the  "failure,"  etc.,  as  in  St.  1897-8). 

Wabhinotom!  Cotutitulion,  1889,  §  22  r  I" 
criminal  prosecutions,  the  accused  »l>i>ll  '';'.y 
the  right  ...  to  testify  in  his  own  beliall  I ; 
Amolated  Code  and  Sttitulet,  1897,  §  .V.i'.'O 
("Every  person  of  sound  mind  and  suitiUo 
age  anil  discretion,  except  as  hereinafur  |rs 
vided.  may  be  a  witness  in  any  actwn  or  jr- 
cee<iing");  {  5991  ("No  person  offered  :is  a 
witness  shall  be  excluded  finm  giving  evic.eiue 
by  reason  of  hia  interest  in  the  event  of  the  ac- 


02« 


a  483-488] 


8TATUTE& 


tioa,  u  a  pwty  thcrato  or  otherviM,  bat  loeh 
intarut  may  be  ihown  to  affect  hit  ctwlibilitr ; 
proTidad,  bowerer,  that  in  an  action  or  proceed' 
ing  where  the  adrerM  party  aaee  or  defendi  aa 
ejecntw,  adminUtrator.  or  legal  Kpnuentatire 
of  anv  deceawd  perrcn,  or  aa  deriving  right  or 
tiUe  by,  throagh,  or  from  any  deceawd  mnon, 
or  aa  the  guardian  or  conferrator  of  the  eiUte 
of  any  iuaana  perron,  or  of  any  minor  under 
the  age  of  fourteen  vean,  then  a  party  in  iu' 
terect  or  to  the  record  Hh*ll  m,*  k»  ..i^l^^-j  ^_ 
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■hJl  fail  or  »fa«.  to  testify  a.  a  witnen  in  hia 
or  her  own  behalf  "1;  |69SO  (joint  indicteea- 
.ub.UntUUy  liko  Cjf.  p'c.  |{  Yo99.  I,w!^h 
may  for  "muat"  in  the  latter) ;  }  7316  (on 
»  proeecution  for  lale  of  liquor  to  lidiane  In" 
diana  are  to  be  competent).  ^^ 

,  i!'^'r»Y'/I!°.""*  =  (^'xl'.  Third Edilim.mi, 
*•  "0. 1  as  r  In  any  ciril  action,  auit,  or  prol 
ceeding,  the  hoaband  or  wife  of  anv  party  thereto. 

or  of  anv  nnlvnn  in  _!.»„  l_l.-I«'._„'        .         ' 


tereat  or  to  the  -.i^-r^Ih  J  n'ot  to  Ktld  to  «  „f'°ii;.     '"»'«<'  <»,»ife  of  anvparty'  the.^^ 

teatify  in  hia  own  behalf  a.  to  My  t^tio^  Zn  «^I  T"""  '".'""r  •*•"»"  «nyuch  ac- 

had  by  him  with  or  any  aUtomen^JuSSThZ  op"^"i,MlK^'Xn  •''""'«'"•  P'^^<««d. 

by  any  auch  deceaiied  or  iuaaue  peraon  or  bv  anv  «?SS!?-  "  "*■•'"•«'.  »n«H  •*  competent  to  pv» 

aach  minor  under  the  age  of  ^^^„  S  hl^?  TJ5'  T'."  "'I  """"  '"*°"*  «>■'»»• 

provided,  further  that  thl.  exctaarrahitnot  Si  eL^fhl?  Th  t''^^'  '""'.P'  t"^ 

apply  to  partiea  of  record  who  aue  or  defend  ^  dSdSS'  au^^L^.^,  '""'*"'*  ?"  T"*  ''^»" 

.  ^.^.......t.fi..  ...  n.i..  ..■ .     ""'"u.ia  """^O"  My  confidential  commuuicat  on  made 

hv  nnA  tn  tha  ^*I.A»  J : *t^.  .  ITr" 


a  representative  or  fldueiary  capacity  and  who 
have  no  other  or  further  iutereat  iu  the  action  "i  • 
S  5992  r  No  peraon  offered  aa  a  wituea*  ahall  be 
eitclaUed  from  giving  evidence  by  reaaou  of  con- 
viction of  crime,  but  such  conviction  may  be 
ahoivn  to  affect  hia  credibility;  provided,  that 
any  person  who  ahall  have  been  convicted  of  the 
crime  of  perjury  ahall  not  be  a  competent  wit- 
neaa  in  any  case,  uulesa  such  conviction  shall 
have  been  reversed,  or  nulesa  he  ahall  have  re. 
ceived  a  pardon");  %  8993   ("The   following 
per»on(aJ  shall  not  be  competent  to  testify: 
1.  Those  who  are  of  unaound  mind,  or  intoxi; 
cated  at  the  time  of  their  production  for  exami- 
nation,   t.  Children  under  ten  yearn  of  age  who 
appear  incapable  of  receiving  juat  impreeaiona 
of  tlie  facta  reapecting  which  they  are  examined, 
or  of  relating  them  truly  ") ;  g  S994  ('  The  fol- 
lowing persona  shall  not  be  examined  as  wit- 
nesses: 1.  A  hnsliand  shall  not  be  examined  for 
or  at-ainat  his  wife  without  the  consent  of  the 
wife,  nor  a  wife  for  or  against  her  husband  with- 
out the  consent  of  the  husband ;  nor  ahall  either 
during  marriage  or  afterwards,  without  the  con- 
aentof  the  other,  be  examined  as  to  any  com- 
manicatiou  made  by  one  to  the  other  during 
marriage.    But  this  exception  ahall  not  apply 
to  a  civil  action  or  proceeding  by  one  againat 
the  other,  nor  to  a  criminal  action  or  proceed- 
incfor  a  crime  committed  by  one  agaiiiat  the 
other    );  §  6748  (l>efore  a  justice  of  the  peace, 
a  party  ex:imiiie<l  by  an  adverse  party  mav  be 
examined  in  hia  own  behalf,"  hut  if  he  teatify 
to  new  matter,  the  adverse  party  mav  be  a  wi^ 
ness);  §  6940  ("  Witnesses  competent  to  testify 
in  civil  cases  shall  be  competent  in  criminal 
prosecDtions;  .  .  .  Indians  shaU  be  competent  as 
hereinliefore  provided  [?],  or  in  any  prosecutions 

i^n'^i,  ^S  A*"  '"'''"•  """y  •»  »  defendant ") ; 
§6941  ("Anv  person  accused  of  any  crime  in 
this  htate  by  indictment,  information,  or  other- 
wise, mav,  in  the  examination  or  trial  of  the 
cause,  offer  himself  or  herself  as  a  witness  in 
lis  or  her  own  behalf,  and  ahall  be  allowed  to 
testify  as  other  witnesses  in  auch  case,  and  when 
the  accused  shall  so  teatify,  he  or  she  shall  be 
subjwt  to  all  the  rules  of  law  relating  to  cross- 
examinations  of  other  witnesses;  provided,  that 
no  h.ng  in  this  Code  shall  be  construed  to  com- 
pel such  accused  persona  to  offer  himself  or  her- 
rlu"  »*"?«»  in  »nch  caae;  and  provided, 
farther,  that  it  ahall  l«  the  duty  of  the  Court 
to  inatruct  the  jury  that  no  inference  of  guilt 
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ro?"/*  V  ""*  o'lief  during  their  marriage"); 
I  M  (    No  person  offered  aa  a  witness  ih  an^ 
civil  action,  suit,  or  proceeding  sh-iU  be  excluded 
b^  reason  of  his  interest  in  the  event  of  the  ac- 
tion, suit,  or  proceeding,  or  because  he  is  a  party 
thereto,  except  as  follows:  No  party  to  anVaG- 
tion  suit  or  proceeding,  nor  any  person  ititer- 
Mted  in  the  event  thereof,  nor  anv  ^rson  from, 
through,  or  under  whom  any  such  party  derives 
any  interest  or  title  by  assignment  or  otherwise, 
shaU  be  examined  as  a  witness  iu  regard  to  any 
personal  transaction  or  communication  between 
such  witness  and  a  person  at  the  time  of  exam- 
ination decessed,  insane,  or  lunatic,  against  the 
executor,  administrator,  heir-at-law,  next  of  kin 
•ssignee,  legatee,  devisee,  or  survivor  of  such 
deceased  person  or  the  assignee  or  committee  of 
such  inmne  peraon  or  lunatic.    Bnt  this  prohi- 
bition sliaU  not  extend  to  any  transaction  or 
communication  as  to  which  any  such  executor 
administrator,  heir-at-law,  next  of  kin,  asHcuee 
legatee,  devisee,  8ur\ivor,  or  committee  shiUl  be 
ey;  lined  on  his  own  behalf,  nor  as  to  which  the 
^'n*'^^  •°'  '"."'^  deceased  person  or  lunatic 
shall  be  given  in  evidenc-e  " ;  amended  by  St. 
1897,  c.  44,  by  adding  at  the  end:  "provided, 
however,  that  where  an  action  is  brought  for 
causing  the  death  of  any  person  by  wroncful 
act    neglect,  or  default  under  c.   130  of  the 
l-ode,  the  physician  sued  shall  have  the  rieht  to 
give  evidence  iu  any  case  in  which  he  is  sued  : 
I'ui  in  this  event  he  can  only  give  evidence  as  to 
the  medicine  or  treatment  given  to  the  deceased 
or  operation    performed,   but    he  cannot  give 
evidence   of   any  conversation    had  with    the 
deceased");  124  ("No  person  shall  be  incom- 
petent as  a  witness  on  account  of  race  or  color")- 
c.  152,  S  17  ("  Except  where  it  is  otherwise  ex- 
pressly provided,  a  jierson  convicted  of  felony 
shall  not  be  a  witness,  unless  he  has  been  par- 
doned  or  punished  therefor,  bnt  a  person  con- 
victed of  felony  and  sentenced  therefor,  except 
It  be  for  perjury,  may  by  leave  of  Court  he  exam- 
ined as  a  witness  in  any  criminal  prosecution, 
though  he  has  not  been  pardoned  or  punished 
therefor,  but  a  person  conviiteu  of  perjury  shall 
not  be  a  witness  in  any  case,  although  he  may 
have  been  pardoned  or  punished  ") ;  «  18  (analo- 
gous to  §  3899,  Virginia  Code,  bnt  covennir  a 
number  of  offences) ;  §  19  ("  In  any  trial  or  ex- 
amination m  or  before  anv  Court  of  officer  for  a 
felony  or  misdemeanor,  the  accused  shall,  at  his 
or  her  own  request,  but  not  otherwise    be  a 
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competent  mitotn  on  inch  trial  «nd  eMmin*: 
tlon  The  wife  or  husbaua  of  the  accuseil  uliall 
iJm!  at  the  requert  of  the  acciued,  but  not 
otherwise,  be  a  competent  witueM  on  each  tnal 
and  examination.  But  a  failure  to  make  «uch 
re<ineat  .hall  not  create  any  preiumption  »g»l"« 
him  or  her,  nor  .hall  any  reference  be  made  to 
or  comment  upon  nuch  iailure  by  any  one  dur- 
ine  the  proerew  of  the  trial  in  the  hearing  of 
the  jurv  '^) ;  c.  50,  i  108  (special  rule,  of  compe- 
teucv  before  juntice.  of  the  peace);  ht.  IJOl, 
c  93  I  8  'in  gaming  offence.,  "no  pewm 
aeainst  whom  .nch  wituesj  .hall  testify  .hall 
bTcmpetent  ««  a  witness  for  the  State  in  the 
pro.ecn^on  aRaiiist  such  witnew  for  the  mine 
Sffeiice  or  matter  a.  to  which  .uch  witnew  «> 
tMtiflcd,  or  to  my  liiie  offence  committed  by 
.uch  witncM  before  the  commencement  of  the 
prowKUtiou  in  which  he  wa.  examined  a.  s-icU 

"' Wisconsin:    Statute,,  1898,   J  4068. ("No 
person  shall  1«  diMjualified  in  any  action  or 
troceeding,  civil  or  criminal,  by  reawu  of  his 
interest  in  the  event  of  the  same,  as  a  party  or 
otherwise;  and  every  party  shall  be  in  every 
such  ia.e  a  competent  witness  except  as  other- 
wise provi.led  i»  this  chapter.     But  such  interest 
or  connection  mav  he  shown  to  affect  the  creJi- 
liilitv  of  the  witness     Any  party  to  the  record 
in  aiiv  civil  action  or  pnxeediiig,  or  any  person 
for  whose  immediate  henefit  any  snch  action  or 
proceeding'  is  proMcnted  or  defended,  or  the 
president,  secretary,  or  other  principal  officer  or 
general   managing  agent   of    any  -rP"™''"" 
which  is  smh  a  party  or  for  whose  benefit  the 
attion  or  proceeding  i.  prosecuted  or  defended, 
mav  he  examined  upon  the  trial  of  any  such  ac- 
tion or  procee<linga8  if  under  crow-examinatioa, 
at  the  inswnce  of  the  adverse  party  or  parties  or 
anv  ..f  them,  and  for  that  purp.«e  may  be  com- 
pelled, in  the  same  manner  and  subject  to  tne 
tame  rules  for  examination  as  any  other  witness, 
to  testifv ;  hut  the  purty  callins  for  .uch  exam- 
ination ihall  not  be  concluded  thereby,  and  may 
rebut  the  evidence  given  thereon  bv  counter  or 
impea.-hing  testimony  ") ;  S  «»9  ("  No  p»rty, 
and  no  person  from,  throngli,  or  under  whom  a 
partv  derive,  his  interest  or  title,  .hall  be  exara- 
{iTed  a.  a  witiieM  in  respect  to  anv  transaction 
or  commniiicatioii  bv  him  personally  with  a  de- 
ceased person  or  with  a  person  then  insane,  in 
anv  civil  aitioii  or  prix-eeding  in  which  tne  oppo- 
site partv  derives  his  title  or  sustains  his  liabil- 
itv  to  the  cause  of  action  from,  through,  or  under 
siich  deceaj'ed  pirson  or  such  insane  person,  or 
in  which  snch  insane  person  is  a  party  prosecut- 
ing or  defending  l>y  guardian,  unless  such  oppo- 
lite  pirtv  shall  first  be  examined  or  examine 
some  other  witness  in  liis  liehalf  to  snch  trans- 
action or  communication  betwe<n  the  deceaseil 
or  insane  and  such  party  or  person,  or  uiile.. 
the  testimonv  of  such  deceased  person  given  in 
his  lifetime 'or  of  snch  innane  person   be  Brst 
read  or  given  in  evidence  by  the  ooposlte  party ; 
and  then,  in  either  case  respectively,  ci.ly  in  re- 
spect tc  snch  transaction  or  communication  of 
which  testimonv  is  so  given  or  to  the  mntters  to 
which  such  testimonv  rel»*f"":  amended  by  t>t. 
1901,  c.  I?!.  Iiv  addir-  the  word  "party, 

in  the  Brst  line,  the  .  in  his  own  behalf 


or  interest");  t  WTO  ("No  party   and  no  pei^ 
son  from,  through,  or  under  whom  a  party 
derives  his  interest  or  title,  «haU  be  examined 
as  a  witueM  in  respect  to  any  transaction  or 
communication  by  him  personally  with  an  agent 
of  the  adverse  party  or  an  agent  of  the  person 
from,  through,  or  under  whom  .nch  advene 
party  derive,  hi.  interct  or  title,  when  such 
agent  i.  dead  or  insane  or  otherwise   legally 
incomiietent  as  a  witness,  nnles.  the  opposite 
party  shall  first  be  examined  or  examine  wme 
other  witness  in  his  behalf  in  respect  to  some 
transaction    or   commuuication    between    such 
agent  and  such  other  party  or  pers<m ;  or  unles. 
the  testimony  of  .uch  agent,  at  any  time  taken. 
be  first  read  or  given  in  evidence  by  the  opposite 
party ;  and  then,  in  either  case  respectively,  only 
in  respect  to  such  transaction  or  communication 
of  which  testimony  i.  so  given  or  to  the  matter, 
to  wliich  .nch  testimony  relates ") ;  §  40,  i  (■  In 
all  criminal  actions  and  proceeding,  the  pariy 
charged  .hall,  at  hi.  own  r        it,  but  not  other- 
wise be  a  competent  witness       Jt  his  refusal  or 
omission  to  testify  shall  creati  no  presumption 
againgt    him    or   any   other   party  thereto    ); 
§4072  ("  A  husband  or  wife  .hall  not  be  allowed 
to  disclose  a  coufldeiitial  communication  made 
hv  one  to  the  other  during  their  niarnage,  with- 
out the  conwnt  of  the  other.     In  an  action  for 
criminal  conversation  the  plaintiff,  wife  u  a 
competent  witness  for  the  defendant  as  to  any 
matter  in  controversy  except  a.  aforesaid    ); 
t  4073  I"  A  perMiu  who  has  been  convicted  of  a 
criminal  offence  is,  notwithstanding,  a  compe- 
tent witness,  but  the  conviction  may  be  proved 
to  affect  his  credibility,  either  by  the  record  or 
by  his  own  cross-examination,  upon  which  lie 
must  answer  any  question  rclcviint  to  that  in- 
quiry, and  the  party  crosMxnmining  him  is  not 
concluded  bv  his  suswer  ") ;  §  4085  ("  Ihc  Coiiit 
before  whom  an  infant  or  person  apparently  ot 
weak  intellect  shall  be  produced  as  a  witness 
may  examine  snch  person  to  amertain  his  ca- 
pacity and  whetlier  i.e  understands  the  nature 
and  obligation,  of  an  oath  "). 

WvoMlN<i :  BeriKd  SttUutn,  1887  (Civil  Pro- 
ccdnre),  $  2j88  ("All  perrons  are  competent 
witnesses,  except  those  of  unsound  mind  and 
children  under  ten  year,  of  age  who  appear  in- 
capable of  re<-eiving  just  impressions  of  the  facts 
and  transactions  respecting  which  they  arc  ex- 
amined, or  of  relating  them  truly  ) ;  §  i-'^i 
("The  following  persons  shall  not  testifv  in  cer- 
tain respects :  .  .  .  Third,hnsbandorwite,  con- 
cerning anv  commnnication  made  by  one  to  the 
other  dnririg  coverture,  unless  the  communica- 
tion was  made  in  the  known  presence  or  hean.is 
of  a  third  person  competent  to  be  a  witness ;  ami 
the  rnle  shall  be  the  larne  if  the  marital  relation 
has  cease.1  to  exist.  Fourth,  a  person  who  a.s. 
signs  his  claim  or  interest,  conceniing  any  mat- 
ter in  respect  to  which  he  would  not,  if  a  jianv 
he  permitted  to  testify.  Fifth,  a  perwn  who  if 
a  party,  would  be  restricted  in  his  evidence  niider 
«  2590,  shall,  where  the  property  or  thing  i?  »"M 
or  transferred  bv  an  executor,  administrat.r. 
guardian  or  trustee,  heir,  devisee,  or  legatee,  " 
restrictol  in  the  same  manner  in  any  action  .r 
proceedl'ig  concerning  such  property  or  thiiii;  l ; 
I  8590  ("A  party  shaU  not  testify  where  the 
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•drerae  p»m  u  the  K^ardisn  or  trnatce  of  either 
m  ileaf  and  dumb  or  an  insane  peraun,  or  of  a 
child  of  a  deceatwd  nereou,  or  is  an  execntor 
or  adminiMrstor,  or  rlaima  or  defenda  aa  heir, 
grantee,  aiaignee,  deriaee,  or  legatee  of  a  de- 
ceaaed  peraon;   exrept,  First,  to  facU  which 
occurred  aabaeqnent  to  the  appointment  of  the 
gnarilinn  or  truxtce  of  an  insane  person,  and,  in 
other  cases,  snl>8e<|uciit  to  the  time  the  decedent, 
grantor,  asaignor,  or  testator  died ;  Second,  when 
the  action  or  proceeding  relntea  to  a  contract 
made  throngh  an  agent,  by  a  person  aince  de- 
ceii.-ed,  an<l  the  agent  tcstiBes,  a  party  may  tes- 
tify on  the  same  sul>ject ;  Third,  if  a  party,  or 
one  having  a  direct  interest,  testify  to  trans- 
actions or  conversations  with  another  party,  the 
latter  ma^  testify  to  the  same  transactions  or 
convcrKations ;  Fourth,  if  a  partv  offer  evidence 
of  conversations  or  admissions  of  the  opposite 
party,  tlie  latter  may  testify  concerning  the 
same  conversations  or  admissions ;  Fifth,  in  an 
action  or  proceeding  by  or  against  a  partner  or 
joint  contractor,  the  adverse   party  shall  not 
testify  to  transactions  with  or  admissions  by  a 
partner  or  joint  contractor  since  deceased,  unless 
the  same  were  made  in  the  presence  of  the  sur- 
viving partner  or  joint  contractor ;  and  this  rule 
shall  be  iipplied  without  regard  to  the  character 
in  which  the  parties  sue  or  are  sued;  Sixth,  if 
the  cliiiin  or  defence  is  founded  on  a  book  ac- 
count, a  party  may  testify  that  the  book  is  his 
acconnt  boolt,  that  it  is  a  book  of  original  en- 
tries, that  the  entries  tlierein  were  made  by 
himself,  a  person  aince  deceased,  or  a  disinter- 
ested person  non-resMent  of  the  county ;  where- 
upon the  book  shall   lie  competent  evidence; 
and  such  book  may  be  admitted  in  evidence  in 
any  case,  without  regard  to  the  parties,  upon 
like  proof  by  any  com))etent  witness;  Seventh, 
if  a  party,  after  testifying  orally,  die,  the  evi- 
dence may  be  proved  by  either  jMrtv,  on  a  fur- 
ther trial  of  the  case,  whereupon  the  opposite 
party  may  testify  as  to    the    same    matters; 
Eighth,  if  a  party  die,  and  his  deposition  be 


offered  in  evidence,  the  opposite  party  mar 
testify  as  to  all  competent  matters  therein; 
Nothing  in  tliis  section  contained  shall  apply  to 
actions  fur  causing  death,  or  actions  or  proceed- 
ings involving  the  validity  of  a  deed,  will,  or 
codicil ;  and  when  a  case  is  plainly  within  the 
reason  and  ipirit  of  the  last  three  sections, 
tliough  not  within  the  strict  letter,  their  prin- 
ciples shall  be  apiJied");  §  2591  ("A  party 
may  compel  the  adverse  party  to  testify  orally 
or  by  deposition,  as  any  other  witness  may  be 
thus  compelled  ") ;  (Criminal  Procedure)  §  3288 
("  The  defendant  in  all  criminal  canes,  in  all  the 
courts  in  this  Territory,  may  be  sworn  and  ex- 
amined as  a  witness,  it  he  so  elect,  but  shall  not 
be  refjuired  to  testify  in  any  case.  If  the  defend- 
ant so  elect,  he  may  make  astatement  to  the  jnry 
without  being  sworn,  but  the  neglect  or  refusal 
to  make  a  statement  shall  not  create  any  pre- 
sumption against  him,  nor  shall  any  reference  be 
made  to  nor  shall  any  comment  be  made  upon 
such  neglect  or  refusal ") ;  §  3295  {"  When  two 
or  more  persons  shall  be  indicted  together  the 
Court  may,  at  any  time  before  the  defendant 
has  gone  into  his  defence,  direct  any  one  of  the 
defendants  to  be  discharged,  that  he  may  bo  a 
witness  for  the  Territory.  An  accuseil  party 
may,  also,  when  there  is  not  sufficient  evidence 
to  put  him  upon  his  defence,  be  discharged  by 
the  Court,  or,  if  not  discharged  by  the  Court, 
shall  be  entitled  to  the  immediate  verdict  of 
the  jury,  for  the  purpose  of  giving  evidence  for 
others  accused  with  him  ") ;  St.  1899, c  81  ("In 
no  case  shall  the  hnshand  or  wife  be  a  witnesi 
against  the  other,  except  in  criminal  proceed- 
ings for  a  crime  committed  by  one  against  the 
otlier,  or  in  a  civil  action  or  proceeding  by  one 
against  the  other,  or  an  action  brought  by  the 
husliand  for  criminal  convemation  with  or  seduc- 
tion of  his  wife,  or  in  an  action  brought  by  either 
husliand  or  wife  for  the  alienation  ofeach"  other's 
utFections;  but  they  may  in  all  civil  and  crim- 
inal cases  lie  witnesses  for  each  other  the  same 
as  though  the  marital  relation  did  not  exist "). 
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Court's  DUcrctioD. 


Oenenl  Frineipl*  of  Otpaeity. 
Capucitjr  of  ObMnrstioa. 
Cipacity  of  KecollectioD. 
Capkcity  of  Commanication. 
SUndanl  of  IntalligeDce  ii  in  Trial 


I  4«7.  Ctpaeity  Prwnmed;  Hethodi  of  Ai- 
oeruinincnt ;  Judge  and  Jury. 

t  498.   Deaf-ud-Damb  Peiaont  not  Idioti. 

!499.   Intoxiratiou. 
&00.   DiMimw,  Blindnm,  etc. 
601.   Policy  of  Abolishing  Diiqualifiution 
through  Mental  Derangement. 


§  492.  Oenwal  Principle  of  Capaelty.  There  was  a  period  (and  it  has  not 
long  passed  away)  when  the  lunatic  and  the  idiot,  in  the  superstitious  belief 
of  the  times,  which  regarded  madn^ess  as  an  infliction  sent  from  Heaven, 
were  treated  as  incapable  of  being  witnesses  at  all: 

1628,  Coke  upon  Littleton,  246  b:  "  Non  compot  menta  is  of  four  »ort»:  1.  An  idiot, 
which  from  his  nativity,  by  a  perpetual  infirmity,  is  non  compot  mentis.  2.  He  that  by 
sickness,  grief,  or  accident,  wholly  loses  his  memory  and  understand.ng.  3.  A  lunatic 
that  hath  sometime  his  understanding  and  sometime  not,  'aliquando  gaudet  lueidi$ 
intervallia,'  and  therefore  he  is  called  '  non  eompoi  mtntit '  so  long  as  he  hath  not  under- 
standing. 4.  Lastly,  he  that  by  his  own  vicious  act  for  a  time  depriveth  himself  of  his 
memory  and  understanding,  as  he  that  is  drunken." 

1842,  Professor  Simon  GreetUeaf,  Evidence,  §  365 :  "  It  make*  no  difference  from  which 
cause  tWs  defect  of  understanding  may  have  arisen ;  nor  whether  it  be  temporary  and 
curable,  or  permanent ;  whether  the  party  be  hopelessly  an  idiot  or  maniac,  or  only  occa- 
sionally insane,  as  a  lunatic ;  or  be  intoxicated ;  or  whether  the  defect  arises  from  mere 
immaturity  of  intellect,  as  in  the  case  of  children.  While  the  deficiency  of  understanding 
exists,  be  the  cause  of  what  nature  soever,  the  person  is  not  admiisible  to  be  sworn  as  a 
witness."' 

But  this  indiscriminate  rule  of  exclusion,  since  the  progress  of  our  intelli- 
gence respecting  mental  derangement,  has  been  modified  and  rationalized. 
While  it  is  still  attempted  to  draw  a  line  which  prevents  certain  classes  of 
persons  from  being  listened  to  at  all  —  a  doubtful  policy  in  any  case  (jwst, 
§  501)  — ,  the  law  endeavors  to  make  its  tests  fit  the  purpose.  The  question 
being  whether  the  person  is  trustworthy  as  a  witness,  the  law  now  asks 
whether  in  each  case  the  derangement  or  imbecility  is  such  as  to  maku  the 
person  untrustworthy  as  a  witness.  It  no  longer  excludes  absolutely  wlitii- 
ever  some  degree  of  derangement  or  imbecility  exists ;  it  asks  whether  the 
aberration  is  in  the  instance  in  hand  sufficient  to  negative  trustworthiness : 


»  Aeeord:  Co.  I.itt.  6b;  Com.  Dig.,  "Teet- 
moigne,"  A,  1 :  1786,  White's  Case,  2  Txsach 
Cr.  C.,  3d  ed..  482;  1813,  Liviof^on  v.  Kierated, 
10  Johns.  363.     The  only  relaxation  of  this 


rule  was  permitted  where  the  proposed  witnerw 
was,  at  the  time  of  offering,  enjoying  a  lucid 
interval. 
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...  I  know  what  it  I.  to  Uke  Z  o^h  llZTT  /'  ^'^  '7  ""*  •'*"^"'«  *«>  »•• 
it  i.  1.W/UJ  to  .w.,r'-  he  w„^h?n  .^o^,^  ^,1  *'"*'i'  "^  *""»  '"'  "''"'"'y  "h.n 
account  of  .  tr.„«otion  whrc"  L,  reS  "l^T^r"^.^  '"'"T"^  ""»  '»«»''•' 
doubt  «  to  the  day  of  the  weetrS  U  ^k  ptTand  ^Jd'^-JT":  ""  "'  T' 
insist  upon  it  it  WA«  Tuesday  night,  and  I  think  ir...M     a  rJ^''^  creaturea 

meiuapeakingof  the  date;  I  thought  it -ii  if     7        ^^^ ^•"'  •P'"'»  "«"» 

«itne«s.  he  ^ght  to  be  rejecSwl  J^L™  f  ^''^''''r'  "^  '"""^  "  "'anifeBtoU  in  a 
tived  thi.;  CampWA?!^7^,!'h   TP*''"*'  '''\^°»rt  °*  Criminal  Appeal  nega- 

monly  called  u.oii?-ie,lt'  ^Sfe  ''xLrL^ld  t"  f '''T'. "°'"- 
venient  ia  many  caae.  in  proof  either  of  Tn/  J-  *  "'**  **  •"tmniely  incon- 

d.fficuItie,in,he'man.gemSnToftn    icaf;i;  T^^^ 

judge  must,  in  all  auchcaaes  determin«  »1^'         \  '  'j'^'^^^"™'  »f  oP'nion  that  tlie 

The  rule  wLichhaSZ.n^nten1^f™  •  ■  • 

had  one  apirit  alwayT^r^mplrnlr  h  m  "    r^  the  terti.nony  of  Socrates,  for  he 

mere  deluaion,  were'he  d  t^excludi  Twi'tnef"^'  ','  t  ''°""'  ^  '"^  '^'"•'""«  » 
kind  have  had  particular  delusbn,  "  °'  *••'  ^''""'•'  ""*  *'«»'  »^  ""«- 

1805,  an^an,  J.,  in  Kendall  v.  Afav.  10  All  fM  •  ••  Tl,i.  i.  n         i 
rule  that  can  be  adopted.     Insanity  exisU  in  vario...  h  "  °°'^  S""'"*'  '"''  J"" 

affected  to  auch  an  exLtthatT"a  extent  to  r!Zl*-^^^^^  "  '  •.^*"°"''  "'»  »" 
guardianship  often  I-.es.  sufficirSrig^'^'^tr^^^^^^  ^  ""''- 

ma^be^uT.:^to';lrHri^;^^^^^  "One.  infirmity 

ject  him  to  personal  rLtmlTand  ,S  Kv  J"f  n  ^'''*''^'''°'''''''  »'"' ^^•'"  *°  ""l^ 
nature  of  an^ath,  to  obMrv?fJ^t.  coloL  ^.^  '^  competent  to  understand  the 
A  .weeping  rule  of  diSiLuo  "  "h^"^' ."""^  *°  't*"  "'*"  '"'«'"««""?  »nd  truly, 
arbitral  aSd  unsup^Ky  tund  ^a^n  Thetur''  »  P^T "  ""  "  "•"""•  *°"'«»  ^ 
timonyof  a  pe^on'L  -J  "rl>r.ny?aserbI3ht"ra{af '"''"?«  ""^  ^ 
want  or    mpairmant  of  facultv  thn*  pr..,*-  7  Because  his  malady  involves  such  a 

are  not  retailed  i^L  memoS^oJ  thatZ  /'  ""[  '"T""^  ''"^'""^  °»  ^is  mind,  or 
witness.  When  the  LZ  JoTX  «clu.ron^  tK  °*  ?'''"^'°'*  ""  "^Po-^bility  a.  a 
permitted  to  teatify."  °°  "^  ""'  '"^'"«'  •1°«  °<"  ««»•  »>e  should  be 

ms  broad  and  rational  principle  -  that  the  derangement,  in  order  to  dia- 

suS'oTtt  tif  "  "'^^"""""^  "^^"^'^-  tritworiessjpon  th" 
subject  of  the  testimony-is  now  practically  everywhere  accepted*     In 


*  ^^,|fo  reported  in  5  Cox  Cr.  C.  259:    l.-i 
Jur.  470;  J  fug.  L.  &  Eq.  W?,  6  Moore  P.  C. 

iK9i,  worthington  ».  Mencer,  96  id.  310  11  So 

i,l   «T".1  «  "/"oi' •■   '*"■  ^""ker  „.  State,  97 

A.      ^..f  i>'»'^'  ^»°'«'"»  "•  McGinn. 

Miv  li  a";;*  «?,^"- .'=*"'    '*«■'•  Kendall  .- 

-•   rvicl,   Q7  Af''"'°'l'"'"'?,>'  '881.  Cannady 
1.  l.vncli,  27  Minn.  436.  8  N.  W    164-    isqa 

Guthne  ..  Shaffer,  7  Oi:l.  419.  M  Pai.  698: 


031 


1893,  State  i..  Weldon,  39  S.  C.  318  17  S  P 
689;  1822.  Evans  v.  Hettich.  7  Wheat.  470  = 
«?', »«'"«*,  ?*  Columbia  V.  Armes,  107  U.  8.' 

?8«  P?»\^"65*  ^*;SP™"  Co  .  sb  Fed.  85 
1897^  Pittsburg  &  W.  B.  Co.  v.  Thompson,  27 
C.  C.  A.  3.33,  82  Fed.  720  (principle  of  the 
Armes  case  applied;  the  mere  fact  of  being  a 
committed  lunatic  is  not  decisive,  thoneh  it 
raises  a  presumption ;  the  Ohio  statute  exclud- 
ing pcnion.  n{  '.  unjonnd  mind  "  Ar-es  u„i  changs 
this  principle) ;  1894,  Coleman  v.  Com.,  25  Gratt 
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three  particular  respects  this  rationalization  of  the  rule  affects  its  present 
content ;  in  two  of  them  the  field  of  competency  becomes  broader,  in  one 
of  them  narrower.  Firit,  the  mere  fact  of  derangement  does  not  in  itself 
exclude  the  witness ;  the  various  forms  of  monomania  are  no  lunger  treated 
as  equivalent  to  complete  lunacy.  Secondly,  the  inquiry  is  always  as  to  the 
relation  of  the  dcraiigeiuent  to  the  subject  to  be  testified  about.  If  on  this 
subject  no  derangement  appears,  the  person  is  acceptable,  however  untrust- 
worthy on  other  .subjecH.  Thirdly,  the  mere  fact  of  sanity  at  the  time  of 
trial  is  no  longer  suthciuut ;  for  derangement  at  the  time  of  the  events  to  be 
testified  to  may  make  the  person  untrustworthy.  The  inquiry  looks  to  the 
capacity  to  observe  as  well  as  to  the  other  elements,  the  capacity  to  recollect 
and  to  narrate. 

§  49:3.  Capaolty  of  ObMrration.  If  the  inquiry  is  to  deal  with  the  re- 
latioii  of  the  derangement  of  each  person  to  his  actual  trustworthiness,  it 
seems  clear  that  each  of  the  three  elements  {ante,  §  478)  must  be  considered. 
Therefore,  in  the  first  place,  an  incapacity  to  ohterre  inUl'i^tntly  at  the  time 
of  the  events  to  l)e  observed  would  suffice  to  exclude  the  person : 

1859,  Wahh,  J.,  in  Holcomh  v.  Hohnv^,  28  Conn.  179  :  "The  force  of  nil  hnmsn  testi- 
mony depends  as  much  upon  the  ability  of  the  witness  to  observe  the  facts  correctly 
as  upon  his  disposition  to  describe  them  honestly,  and  if  the  mind  of  the  witness  is  in 
such  a  condition  th.it  it  cnnnot  accurately  observe  passing  events,  .  .  .  the  story  will 
make  but  a  feeble  iuipresgion  upon  the  hearer." ' 

But  this  necessary  conclusion  does  not  seem  to  have  been  yet  genernlly 
accepted ;  the  usual  attitude  is  to  consider  as  immaterial  a  derangement 
occurring  before  the  time  of  testifying: 

1878,  llorfon.  C.  J.,  in  Sarhach  v.  Jona,  20  Kan.  500 :  »  The  existence  of  such  delusions 
on  his  part  at  the  time  of  the  occurrences  which  he  is  called  upon  to  relate  goes  to  liis 
credit  and  not  to  liis  com[ietency,  when  he  is  of  sound  mind  at  the  time  lie  is  called  upim 
to  testify.  As  there  can  be  neither  perfect  sanity  nor  perfect  insanity,  so  no  witness,  imt 
incompetent  within  the  statute,  is  to  be  absolutely  excluded  because  he  has  been  iusime 
and  is  called  upon  to  narrate  matters  some  of  which  occurred  while  he  is  alleged  to  have 
been  unconscious."  ' 

If  this  absence  of  limitation  can  be  regarded  as  a  deliberate  step  townr(i3 
the  doctrine  of  the  future  {-post,^  501)  that  all  attempts  at  exclusion  tur 
mental  or  moral  incapacity  be  abandoned  and  that  each  witness'  testimony 
be  taken  for  what  it  seems  to  be  worth,  after  testing  by  err  s-examination  and 
impeaching  by  other  evidence,  then  this  step  to  that  end  is  to  be  welcomed. 
But  the  apparent  effect  of  these  decisions  seems,  in  some  instances  at  least,  to 


t>73;  1902,  Czareckl  v.  R.  t  N.  Co.,  30  Wash. 
288,  70  Pac.  7.50;  and  the  caaeo  rite<i  in  the 
ensoing  notes.  Compare  the  sLttates  qnotc-il 
antf,  §  488 ;  their  prerisc  wiir<1iiig  is  not  naaally 
o{  importance,  a*  applied  in  the  ileciaions. 

>  Accord:  1882,  Diatrict  of  Columbia  v. 
Armes,  107  U.  S.  S2I ;  1892,  Worthington  r. 
Mencer,  96  Ala  .110.  II  So.  72;  1897,  Wright 
V.  Rxprws  Co.,  80  Fed.  85,  nmhle. 


■  Airord:  1853,  Campbell  v.  State,  23  Ala. 
74  ;  1893,  Clements  v.  McGinn,  —  Cal.  — .  .13 
Pac.  920  (former  commitment  for  insanitr  of  a 
person  since  discharged  .toes  not  render  ini'iiii- 
petent):  l«.'i9,  Carlton  v.  Carlton,  40  N.  II  H\ 
umbtt ;  1822.  Evans  v.  Ilettiih,  7  Wheat.  4:(). 
The  statntes  (mte,  \  488)  founded  on  the  f  .nli- 
fomiaCode  are  responsible  chiefly  for  this  rcMilt. 
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b«  an  inadvertent  one.  The  Courts  have  been  desirous  to  point  out  that  the 
fact  of  insanity  is  in  it!<e1f  no  bar,  and  have  thus  declared  broadly  that  any 
past  insanity,  merely  as  such,  is  no  hindrance,  if  the  witness  is  sane  when 
testifying. 

§  494.  Oapaolty  of  KeeoUeotton.  The  capacity  to  recollect  is  an  essential 
part  of  the  idea  of  testimonial  qualification  (ant>;  §  478),  and  is  often  noted 
by  the  ('ourts  in  their  definitions.'  But  it  seldom  occurs  as  the  subject  of 
a  specific  form  of  disqualifying  aberration. 

§  495.  Capaolty  of  Oommnnloatloa  The  capacity  of  communication  is  the 
third  essential  requirement  (ante,  §  478),  and  is  the  one  most  commonly  in 
controversy.  It  has  two  aspects.  (1)  First,  it  involves  a  capacity  mtntallif 
to  underitand  the  nature  of  questions  put  and  to  form  and  communicate 
intelligent  answers.'  (2)  Secondly,  does  it  involve  a  sense  of  moral  renpon- 
tibility,  of  the  duty  to  make  the  narration  correspond  to  the  recollection 
and  knowledge,  t. «.  to  speak  the  truth  as  he  sees  it  ?  It  would  neem  that  the 
clear  absence  of  such  a  sense  would  disqualify  the  witness.  The  question  is 
complicated  by  the  necessity,  in  the  earlier  cases,  of  inquiring  after  that 
religious  sense  of  the  oath-obligation  which  was  in  former  times  pnrniuount, 
and  by  the  difficulty  of  determining  whether  the  language  of  the  judges 
was  directed  to  that  subject  or  to  the  present  one.  It  is  important  to  know 
whether,  since  the  oatli  has  been  abolished  or  made  optional,  an  independent 
testimonial  requirement  exists,  in  the  shape  of  a  sense  of  moral  respon- 
sibility to  speak  the  truth.  On  principle,  it  seems  to  exist ;  and  it  has  often 
been  pointed  out  as  essential  with  reference  to  mental  derangement' 

§  496.  Standard  of  InteUifenoe  la  In  Trial  Court'a  Disoratloa.  If  it  is  asked 
further  what  shall  be  the  standard  by  which  this  cppacity  to  observe,  recol- 
lect, and  communicate  is  to  be  judged,  the  law  is  found  very  properly  declin- 
ing to  lay  down  any  more  detailed  rules.  The  trial  Court  must  determine 
this  capacity.'    Any  more  restricted  rule,  however  ingenious,  would  fail  of 


•  1894,  Worthintrton  v.  Menccr,  96  AU.  310. 
II  8o.T2;  1810,  Swift,  Kvidence,  Conii.,46  ("■nf- 
flcient  mcronry  to  retain  facta");  1894,  Bowdle 
».  R.  Co.,  103  .Mich.  a9i,  61  N.  W.  549;  1881, 
Cannadr  v.  Lynch,  27  Minn.  436,  8  N.  W.  164 
(amimilating  atatate  to  common  law);  1832, 
Hartford  v.  I'almer,  16  Johns.  143  (nndentand- 
inf{  aufflcient  to  "  retain  in  their  memory  the 
•renta  ") ;  1876,  People  ».  Hoapital,  3  Abl>.  N.  C. 
251,  Ordronanx,  C. ;  1882,  Diatrirt  of  Columbia  v. 
Armea,  107  U.  .S.  521 ;  1874,  Coleman 'a  Caae,  25 
Gratt  876  (safflcient  "  to  retain  in  memory  the 
e'enta  "). 

»  1892,  Walker  v.  State,  97  Ala.  85, 12  So.  83 
("  narrate  the  tranaaction  in  what  appears  to  be 
an  intelligent,  rational  manner");  1810,  Swift, 
Evidence,  46,  Conn.  ("  auffitieut  nnderatanding  to 
relate  facta  ") ;  1894,  Bowdle  i:  R.  Co.,  103  .Mich. 
292,  61  N.  W.  ,529;  1882,  District  of  Colombia 
r.  Armes,  107  U.  S.  521 ;  1874,  Coleman's  Case, 
25  Gratt.  876.  The  following  rnling  aeema  er- 
roneous :  1879,  State  r.  Feltes,  51  la  496, 1  N.  W. 
755  (inaanity  at  the  time  of  a  conleMion,  held 
not  to  exclude  it). 
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»  1851,  R.  V.  Hill,  2  Den.  &  P.  C.  C.  S54,  S 
Cox  Cr.  C.  259,  umlie;  1892,  Worthington  v. 
Mencer,  96  Ala  310,  11  So.  72  |"  nnderst.iud  liis 
reapoa^ibiiity  as  awicneas");  1810,  Swift,  Eri- 
deuce,  46,  Conn.  ("  sense  of  right  and  wrong  " ; 
where  "  utterly  incapable  of  any  sense  of  truth," 
they  are  excluded);  1865,  Kendall  i'.  May,  10 
All.  63  ("snfBcient  knowled^ie  of  the  nature  of 
an  oath";  at  this  time  religions  tests  hail  been 
abolished) ;  1881,  Cannady  i'.  Lynch.  27  Minn. 
437,  8  N.  W.  164  ("poaaeiw  the'ability  and  ap- 
preciate the  dutv  to  relate  events  truly  ") ;  1822, 
Hartford  r.  I'almer,  16  Johns.  142;  1874,  Cole- 
man's Case,  25  Gratt.  876  ("  a  sufficient  ahare  of 
nnderstandiue  tn  appreciate  the  nature  and  obli- 
gation of  an  oath,  to  distinguish  between  right 
and  wrong");  1882,  District  v.  Armcs,  107 
U.  S.  521.  lemblf.  Compare  the  cases  cited  poal, 
i  1822  (oath-capacitv). 

1  1840,  H.  V.  Hill,  2  Den,  &  P.  C.  C.  254, 
temhie;  1841,  Armstrong's  I.«ssee8  f.  Timmons. 
3  Harringt.  345;  1819,  Den  v.  Vancleve  2 
Sonth.  N.  J.  653 ;  1865,  KendaU  i;.  Mar.  10  All. 
63;  1881,  Cannady  v.  Lynch,  27  Minn.  436,  8 
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iU  purpoM,  and  would  hampar  rather  than  aaaiat  the  proceaa  of  procnriog 
truatworthy  teatimonj. 

I  497.   Oapaeltj  praa«m«;  M«tko«a  of  AaoartaliuMat ;  !•««•  •««  Juy. 

(a)  The  general  rule  here  applies  (anU,  |  484)  that  the  capacity  of  the  per- 
eon  offered  as  a  witness  is  presumed ;  i. «.  to  exclude  a  witneas  on  the  ground 
of  mental  or  moral  incapacity  the  existence  of  the  incapacity  must  be  made 
to  appear.'    What  is  sufficient  in  order  that  the  offering  party  may  be  put  to 
the  necessity  of  adducing  evidence  of  capacity,  and  the  judge  to  the  necessity 
of  determining  the  existence  of  capacity,  has  not  been  made  entirely  clear  by 
decisions.    It  may  be  supposed  that  a  mere  objection  raised  and  a  claim  to 
have  a  voir  dire  examination  would  suffice.    Moreover,  the  offering  of  any  ex- 
trinsic evidence  whatever  would  suffice  to  make  it  necessary  for  the  judge  to 
record  a  similar  finding ;  though  an  upper  Court  should  pay  no  attention  to  the 
lack  of  such  a  finding  unless  the  nature  of  the  evidence  appeared.    But  it  is 
generally  accepted  that  the  fact  that  the  witness  is,  at  the  time  of  testifying,  or 
was  shortly  beforehand,  a  lawful  inmate  of  a  lunatic  asylum,  or  an  adjudged 
lunatic,  makes  it  necessary  that  his  capacity  should  be  examined  into  and  an 
express  finding  appear.*    (6)  The  ways  in  which  the  insanity  may  appear  are 
four :  (1)  The  general  behavior  of  the  person,  while  in  court  and  before  tak- 
ing the  stand,  may  be  such  as  to  exhibit  the  derangement  to  the  judge; 
(2)  The  person  may  be  questioned  on  the  voir  dire,  so  that  his  condition 
appears  at  once;*  (3)  Other  witnesses  to  the  derangement  may  be      ared 
before  the  person's  testimony  is  begun;*  (4)  The  examination  or  ci    a-ex- 
amination  may  disclose  clearly  the  incapacity,  in  which  case  the  preceding 
part  of  testimony  may  be  struck  out ;  or  may  disclose  grounds  of  doubt,  in 
which  case  a  voir  dire  or  other  witnesses  may  be  resorted  to.»    (c)  The  pre- 

lition  what  credit  thej  pleiMd;  then  ie  no 
attempt  to  lay  donni  the  doctrine  that  the  tee- 
limonjr  of  a  conceded  lunatic,  if  attacked,  eliall 
go  to  the  jury  withont  preliminary  iiuiuiry  aa  to 
competency.  The  apparent  ductriue  of  Clement* 
t>.  McGinn ,  —  Cal.  — ,  .M  Hac.  920  (18M),  th.it 
a  dinhar)^  from  a  State  aaylam  i*  iirima  fiiritt 
eridence  of  competency,  leemii  proper,'  and 
wunld  render  a  preliminary  examination  iu 
inch  caae  not  indiapeniable. 

»  1847,  Attorney-General  v.  Hitchcock,  1 
Exch.  95,  per  Parke,  B. ;  1878,  While  v.  State, 
M  MiM.  216,  223  (defendant  may  examine  lu 
to  unity  of  proeevotion's  witneM,  even  though 
the  judite  had  before  trial  determined  it  to  his 
own  aatiafaction) ;  1882.  District  of  Colnmliia 
V.  Armei,  107  U.  S.  521  (the  Court  may  ex- 
amine). 

*  1847,  Attorney  General  v.  Hitchcock,  <u/>m. 
Contra,  but  unaound :  18M,  Robinion  v.  Dana, 
16  Vt.  474.  In  Mayor  i:  Caldwell,  81  Ga.  7«, 
7  S.  E.  99  (1888),  a  Innatic'i  depoaition  beiiif; 
offered,  though  the  trial  Court  was  held  right  in 
refuaing  to  hear  impeaching  evidence  and  to  de- 
termine for  itielf  and  in  sending  all  the  evidence 
to  the  jury  to  consider,  the  general  doctrine  uf 
considering  extrinsic  evidence  was  not  denied. 

•  1868,  B.  V.  Whitehead,  L.  B.  1  C.  C.  R 
S3,    Compare  the  caaei  cited  peal,  {  1820  {oath}. 


N.  W.  164 :  1891,  Davis  r.  Sute,  31  Nebr.  248, 
47  N.  W.  851 ;  1895,  Sute  ».  Meyers,  46  id.  152, 
64  N.  W.  697;  1882,  District  of  Columbia  v. 
Armes,  107  IT,  8.  521. 

For  the  degree  of  mental  derangement  that 
impeachtt  ertdibiiilji,  see  mm/,  f  932. 

»  1856,  Formby  t>.  Wood,  19  Oa.  581  (a 
lunatic's  affidavit) ;  1888,  Mayor  v.  Caldwell,  8] 
id.  78,  7  S.  R.  99  (here  the  deposition  of  one 
afterwards  adjudged  a  lunatic,  examined  by 
commission  and  certified  to  have  been  duly 
sworn,  was  assumed  a*  competent);  1881,  Can- 
nadv  I'.  Lynch,  27  Minn.  437,  S  N.  W.  164. 

*  1814,  Ex  parte  ,  3  Dowl.  Pr.  161, 

umble  (habeas  corpn.i  ad  test.)  j  1871,  Spittle  v. 
Walton,  L.  K.  11  F.q.  420  (in  taking  an  aflidavit 
from  an  inmate  of  an  aavlum,  the  preliminary 
inquiry  into  capacity  most  appear) ;  1835,  Ht 
Christie,  5  I'aige  Ch.  241  (petition  by  adjudged 
lunatic;  officer  certifying  it  mnitt  state  tliat 
capacitv  has  been  examined) ;  1876,  Ordro- 
naux,  C,  in  People  v.  Hospital,  3  Abb.  N.  C. 
252  (witness  formerlr  in  asvlum) ;  1897,  Pitts- 
bare  &  \V.  R.  Co.  I),  thonipiion,  27  C.  C.  A.  333, 
82  Fed.  720  (cited  ante,  § 492).  In  Mavor ».  Cald- 
well, 81  Ga.  78.  7  S.  E.  99  (1888),  the  decision 
held  merely  that  the  trial  Court  was  not  wrong 
in  aasuminj;  the  competency  of  the  insane  de- 
ponent and  in  leaving  the  jury  to  give  the  depo- 


684 


If  4f9-Ml] 


INSASmr;   INTOXICATION. 


f  4M 


Umiiikiy  determination  of  capuity  ii  for  th«  jud|{e.  not  th«  Jury  (ank.  |  487, 
poM,  i  2860);  and  it  ia  thenfon  an  improper  practice  for  the  Judge  to  leave 
the  teeUmony  proviaionally  to  the  jury,  to  be  rejected  by  them  if  found 
ineligible  according  to  legal  ttandardi;*  the  jury  have  nothing  to  do  with 
preliminary  queetioni  of  admiaaibility.  But,  after  the  Court  haa  paiaed  on 
the  witneaa'  capacity,  it  ia  atill  open  to  the  jury  to  conclude  that  th«  witneaa 
ia  not  credible  and  to  reject  the  teatimony  entirely ;  and  the  Court'a  deciaion 
doea  not  neceaaarily  affect  the  estimate  which  the  jury  must  make.' 

i  498.  Deaf-and-Dvmb  Feraona  not  Utota.  At  the  time  when  unscientific 
ideas  prevailed  concerning  mental  derangement,  the  deaf-and-dumb  were  ao 
far  treated  as  idiots  that  they  were  presumed  to  be  incapable  of  testifying, 
until  the  contrary  wos  sliown.'    To-day  this  presumption  has  disappeared : 

1M^  Jttntt,  J..  Id  Ptoplt  t.  MeOtt,  1  Den.  21 :  "  [Tb«  woman]  was  of  senw  iuffieient 
to  hsre  iutolligtDM  conveyed  to  Iter  and  to  communloato  intelligenoe  to  T.  by  ligm  and 
motioni.  ...  If  the  had  sufficient  reaion  to  have  inUUlgeooe  conveyed  to  her  by  T.  and 
to  eommuDleat*  facU  to  the  understanding  of  T.,  although  she  was  not  able  to  talk  or 
write,  she  ooald  have  been  sworn  and  testified  through  him  by  lignt."  ' 

No  doubt  it  may  sometimes  be  wise  to  examine  into  the  capacity  of  such 
persons;  but  ordinarily  the  only  question  will  be  as  to  the  possibility  of 
communicating  with  them  by  some  certain  system  of  signs.*  So  far  as  such 
persons  are  shown  to  be  weak-minded,  the  principles  applicable  to  lunatica 
will  govern.* 

§  499.  Intoxioatloii.  It  follows  from  the  modem  theory  of  mental  derange- 
ment (ante,  §  492)  that  intoxication,  even  habitual,  does  not  in  itself  incapaci- 
tate a  person  offered  as  a  witness.  The  question  is,  in  each  instance,  whether 
the  witness  was  so  bereft  of  his  powers  of  observation,  recollection,  or  narra- 
tion, that  he  is  thoroughly  untrustworthy  as  a  witness  on  the  subject  in 
hand: 

1704,  Walktr>i  Trial,  23  How.  St.  Tr.  IJSS;  reexamination  of  Thomas  Dunn,  an  in- 
former ;  Dunn  [answering  a  question,  to  explain  his  past  behavior] :  "  I  went  there  when 
I  was  intoxicated,  the  same  as  I  am  now."  Mr.  Justice  Heath.-  "  How  long  have  you 
been  intoxicated?  "  •'  Not  very  long;  I  have  my  recollection  about  me,  though  it  may 
seem  to  the  Court  that  I  may  be  ill  or  may  not."  "  Were  you  intoxicated  when  you 
gave  your  evidence  just  now?  "    "  I  was  not  .  .  .  Drunk  or  sober,  I  will  speak  the 


•  Contra:  1894,  Mead  v  Harris,  101  Mich. 
»8!»,  60  N.  W.  884,  mmble.  In  Mayor  e.  Csl.l- 
wpll,  St  Oa  78,  7  S.  E.  99  (1888),  the  declilon 
wsa  merely  that  the  trial  Court  was  not  wrong  on 
the  facta  in  declioing  to  withdraw  the  evidence 
(a  deposition)  from  the  jury. 

'  1895,  Bowdle  t'.  R.  Co.,  103  Mich.  292,  61 
N.  W.  529  (McOnth,  J.,  diss.,  conatming  Mead 
r.  Harriii,  Mnpra). 

•  1680,  Hale,  PI.  Cr.  I,  34 ;  1786,  R.  i'.  Hus- 
ton, 1  Leach  Cr.  L.,  4th  ed.,  40C ;  1 827,  Morrison 
r.  Unnard,  3  C  4  P.  127  ;  1769,  Bl.  Com.  IV, 
303 :  1842,  Greenl.  Evid.  §  366. 

•  Accord:  1896,  Ritchey  ».  People,  SS  Colo. 
314,  47  Pac.  279  (a  deaf-mute,  admitted,  in  spite 
of  difficnlty  in  conducting  the  examination) ; 
1S93,  State  c.  Howard,  US  Mo.  127,  143,  24 


8.  W.  41  (deaf-mnte  not  assumed  mentally  in- 
competent): 1893,  Stale  v.  Weldon,  39  8.  C. 
SIS,  17  8.  E.  689;  1882,  Qninn  i:  Ilall>ert,  5.1 
Vt.  228  (admitting  the  testimonT  of  one  who 
"  was  bereft  of  the  power  of  speech,  and  could 
not  explain  any  proposition,  bnt  unly  assent  or 
dissent  in  answer  to  a  direct  qnestion  by  a  cod 
or  shake  of  the  head  "). 

*  For  the  method  of  deaf-and-dumb  testi- 
mony by  signs,  see  pom,  {811. 

*  The  following  decision  commits  an  atrocity 
in  the  name  of  the  law:  1901,  Lee  i'.  State,  43 
Tex.  Cr.  285,  64  8.  W.  1047  (rape  by  interconise 
with  a  woman  mentally  incapable ;  the  incapacity 
which  ia  essential  to  the  crime,  held  also  to  make 
the  woman  incompetent  to  testify). 
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trath"|  Mr.  Jiatte*  Htmlk:  ••  I  do  not  know  that  wa  Mn  MamiiM  »  ibmi  that  U 
dnink  ";  th*  muiimI  (or  tb*  proiMutlon,  Ur.  I^w,  proMrdwl  to  Mk  further  quMtlona; 
Mr.  Joatioa  Hnik  :  "  How  can  }tou,  Mr.  I^w,  •lamiii*  htm  attar  h«  haa  told  jou  ha  la 
InteiicatMl  T  Ha  baa  mads  himwK  w  csoaadlngly  drunk.  It  li  impoaalbia  to  aiamiuc 
him  " ;  but  tha  eroM.asainliiar,  Mr.  Erakliif ,  waa  allowad  to  |>roe»ad. 

1854,  ChilloH,  C.  il.,  in  EntriJgt  r.  Slatt,  96  Ala.  83:  •'  It  doaa  not  follow  naeaaMully 
that,  bwauM  tb«  party  waa  much  Intotlcatad,  hi*  rraaon  wa«  to  far  datbronad  aa  to  dla- 
able  him  from  coiiiprehcnHltiK  Iha  rffeet  of  hi*  admiialoui  or  from  giving  a  trua  account 
of  tha  oecurranca  to  which  thajr  had  raferanca  " 

First,  then,  the  eapaeit^  of  ohfrvation  (ante,  |  478)  at  the  time  of  the 
events  to  be  testiAed  to,  vany  be  such  as  should  exclude  the  witness  as  un- 
trustworthy.* Vet  hero  is  found  a  tendency,  already  noted  (ante,  §  493),  to 
forgot  this  requisite,  and  to  declare  that  the  time  of  taking  the  stand  is  that 
which  alone  is  to  be  considered : 

1834,  Duncan,  J.,  in  Gebharl  r.  Shindle,  15  S.  k  R.  338:  ••  The  point  of  Inquiry  ia  the 
moment  of  eianiinntioii ;  U  the  witoaa*  then  offered  lo  benotted  in  hie  onderatanding  as 
to  be  depriTi>d  of  his  intelligence?  If  he  Is  eiclude  him;  if  he  be  a  hard  drinker,  an 
habitual  drunkard,  jet  If  at  that  tInM  ha  ia  sober  and  poisaaied  of  a  sound  mind,  he  ii 
toberi!ceiTed.">  ^ 

Secondly,  the  capacity  of  recollection  may  appear  to  be  so  affected  that  the 
witness  is  untrustworthy : 

1810,  Hartford  v.  Palmtr,  10  Johns.  143 :  "  It  is  a  temporaiy  derangement  of  tlie  mind ; 
and  it  is  impoasil>le  for  such  men  to  have  such  a  memory  of  events  of  which  they  may 
have  had  a  knowledge  aa  to  be  able  to  preaeo..  tticL  t.i-ly  and  failiifally." 

Finally,  the  capacity  of  intelligent  and  truthful  narration  may  appear  to  !« 
destroyed  temporarily.  Here  regard  is  to  be  had  only  to  the  time  when 
the  person  is  put  on  the  stand  to  testify: 

1810,  Hartford  v.  Palmer,  IS  .lohns.  143:  "  A  present  and  existing  intoxication  to  a 
considerable  degree  utterly  disqualiflea  tha  person  so  affected  to  narrate  facts  and  evetjtH 
in  a  way  at  all  to  be  relied  on.  It  would,  we  think,  be  profaning  the  sanctity  of  an  oatli 
to  tender  It  to  a  man  who  had  no  present  sense  of  the  obligations  it  impoaed." 

1846,  Rogtrt,  J.,  in  Gould  r.  Crawford,  3  Pa.  St  00,  Rogers,  J. :  "The  Court  will  not 
suffer  a  person  to  be  examined  as  a  witnesa  who  is  in  such  a  state  that  he  cannot  undir- 
stand  the  obligation  of  an  oath.  .  .  .  Yet  such  cases  most  depend  on  the  sound  discretion 
of  the  Court  that  hears  the  cause.  There  are  degrees  of  intoxication ;  of  which  the  Court 
alone  can  judge."* 

A  confession  must  be  judged  with  reference  to  the  time  of  its  utterance; 
but  the  mere  fact  of  intoxication  at  the  time  does  not  of  itself  exclude  thu 
confession.' 


^  Accord:  1880,  People  r.  Rr.mirei,  56  Cal. 
536. 

*  1883,  SMte  ■>.  Costello,  63  la.  407, 17  N.  W. 
<05,  $embU. 

*  Accord;  1874,  Coleman  r.  Com.,  35  Gratt. 
865. 

*  Accord:  1883,  State  v.  Costello,  63  la.  407, 
ttmble ;  1834,  Gebhart  v.  Shindle,  15  S.  ft  K.  338. 

For  droDkeoness  as  imptaehing  endibUil),  see 
pot,  §  933. 


ese 


•  1696,  Vanghan's  Trial,  13  How.  St.  Tr. 
507  a.  i  1835,  K.  V.  Spilshnry,  7  C.  &  P.  IPT; 
1878,  I^^nteri).  State,  32  Ark.  730;  1879,  Stale 
r.  Feltes,  51  la.  496, 1  N.  W.  755 ;  1898,  State  i'. 
Berry,  50  La.  An.  1309,  34  So.  339 ;  1857,  Com. 
V.  Howe,  9  Gray  113,  umblc ;  1899,  Cum.  r. 
Chance,  174  Mass.  845,  54  N.  K.  551  (recent  re- 
covery from  delirinm  tremens);  1881,  State  r. 
Orear,  38  Minn.  436,  10  N.  W.  473;  1863,  Jef- 
fefdt  ».  People.  5  Park.  Cr.  547  ;  1898,  State  v 
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I  600.  PtuMi.  Bltodi— ■.  •!«.  The  eapaeitg  o/obitrvalion  may  be  other- 
wiie  no  lucking,  particularly  through  blindness,  that  the  witiiens  uny  be  in- 
cotn|«tvnt  to  tentify  on  the  specific  subjtft  to  which  the  incapacity  r«laf.*i. 
The  tapiieiti/  o/  neiAltetion  or  o/  eommunudtioa  may  also  be  so  affected  by 
diseaite  or  otherwixe  as  to  lead  to  tite  same  result.  ■  Tho  discretion  of  the 
Court  must  control* 

§  501.  PoUey  of  AbeUshlBc  IHaqaallfleatioa  throa(h  Mental  Deraacemeat 
The  tfiidency  of  mudfrn  times  is  to  aUndun  all  attempts  to  distitiguiiib 
between  inca|mcity  which  alfects  only  the  degree  of  credibility  and  inca- 
pacity which  excludes  the  witness  entirely.  Tiio  whole  queRtiun  is  one  of 
degree  only,  and  the  attempt  to  measure  degreet>  and  to  define  that  point 
at  which  totol  incredibility  ceases  and  credibility  begins  is  an  attempt  to  dis- 
cover the  intangible.  The  subject  is  not  one  which  deserves  to  lie  brought 
within  the  realm  of  legal  principle,  and  it  is  profitless  to  pretend  to  make  it 
80.  Here  is  a  person  on  the  stand ;  perhaps  he  in  a  total  imljeiile,  in  maimer, 
but  ]ierhap8,  also,  there  will  be  a  gleam  of  sense  here  and  there  in  his  story. 
The  jury  had  better  be  given  the  opportunity  of  disregarding  the  evident 
nonsenfte  and  of  accepting  such  sense  as  may  appear.  There  is  usually  abun- 
dant evidence  ready  at  hand  to  impeach  him  when  he  is  truly  an  imbecile  or 
sufTers  under  a  dangerous  delusion.  It  is  simpler  and  safer  tu  let  the  jury 
perform  the  process  of  measuring  the  impeached  testimony  and  of  sifting  out 
whatever  traces  of  truth  may  seem  to  be  contained  iu  it.  The  step  was  long 
ago  advocated  by  the  English  commission  of  judges,  in  their  proposals  of  re- 
form.' and  hns  been  approved  by  two  such  distinguished  writers  on  the  law 
of  Evidence  as  Mr.  Best^  and  Mr.  Justice  Taylor* 


Cftnnon.  51  8.  C.  4S2,  SO  S.  K.  5S«  (confeMion 
nnilrrtheinflneurpufinurpbinel ;  1883,  Williaint 
V.  Mute,  13  Len  ilH;  1887,  l.<-nch  r.  8tate,  99 
Tenn.  584,  43  S.  W.  195  (iliglit  intuxicatiuii)  ; 
1894,  White  v.  Sute,  .13  Tex.  Cr.  635,  6.16,  35 
8.  W.  "84.  DruiikeuDeu  imlnrtd  for  iht  niir/wM 
of  ueurimg  a  toiil'tuiun  ■hoiild  exclnde  it :  Ga. 
("oAt  1895,  I  5194  (udmiMiuiw  uliUiiied  hr 
"  drnnkennpiw  iixlureil  fur  the  purpow "  an 
not  receirahle);  190.1,  McNutt  v  State,  — 
Nehr.  — ,  94  N.  W.  143  (liijuor  i;>veii  by  the 
•heriff.  who  then  quentioned  the  at'cuaetl ;  held 
iuadmiMiblc) ;  1886,  McCahe  v.  Com.,  —  Pa. 
— ,  8  Atl.  54,  umUr  (a  confeMJoo  made  under 
the  inAnence  of  liqnor  given  by  an  officer  to 
malie  the  arcnwd  talk). 

•  1876,  Inler  v.  Dewey,  75  N.  C.  466;  188.5, 
Hoanl  V,  State,  15  Lea  331,  umblt  (wonud  iu 
head). 

■  1861,  People  v.  Robiiiaon,  19  Cal.  40  (con- 
ftMiun  iu  deep);    1893,  Dickion  t.  Waldron, 


135  Ind.  507,  35  N.  E.  1  (perun  injnred  by  • 
wound).  It  hai  liecn  ruled  that  the  aie  o( 
opium,  an  affit'ting  the  powers  of  nbeervatiun 
and  recollet'tion,  rannut  •ulDoe  to  exclude  the 
uaer:  1895,  Sute  v.  White,  10  Wath.  611,  39 
Pac.  160. 

'  18.53,  Common  Law  Practice  Commimion- 
emlJervia,  Cockl>urn,  Mitrtiii.  Brnmwell,  Willeii, 
and  Walton,  all  afterwarde  .IndseH,  except 
the  last),  Second  Report,  p.  10:  " I'lain  aenM 
and  reason  wonid  obviously  roKgeat  tliat  any 
living  witnem  who  coulil  throw  light  upon  a  fact 
in  iwue  Hhonld  l>e  beard  to  state  what  he  knows, 
subject  always  to  nnch  oliservatious  as  may  arise 
as  to  his  menus  of  knowledge  or  his  disposition 
to  tell  the  truth." 

■  Gvideuce,  jij  63,  144. 

'  Evidence,  jj  1310.     It  was  originally  pro- 

r«<l  by  Bentham  :    Rstionale  of  Jud.  Evid. 
IX,  pt.  Ill,  c.  VI  (Worka,  VU,  427). 
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SoB-TiTLK  I  (continued) :   TESTIMONIAL  QUALIFICATIONS. 
Topic  1  {continued) :   ORGANIC  CAPACITY. 
SUB-TOFio  B:  MENTAL  IMMATURITY  (INFANCY). 
CHAPTER   XZ. 


I  605.   General  Principle  of  Capacity. 
§  60<l.   Ca|neity    of   Ubtenration,    Recollec- 
tion, and  Coininunimtion. 

{  S07.   Stauilitnl  of  lutelligence  i*  in  Diacre- 

liuu  of  Trial  Court. 


I  608.  Capacity  Presumed  ;  Method  of  As- 
certainment. 

(  509.  Policy  of  Abuliahing  Diaqiulification 
by  Infancy. 


§  505.  General  Prinolple.  Thnt  with  reference  to  the  general  capacity  to 
observe,  recollect,  and  narrate,  the  same  principles  apply  to  mental  iuuua- 
turity  that  are  applied  to  mental  derangement,  seems  undoubted.  The  ques- 
tion, however,  of  paramount  importance  in  the  earlier  common  law  precedents 
has  been  the  eligibility  of  children  to  take  the  oath ;  and  the  religious  sense 
required  for  this  has  usually  been  the  sole  subject  of  argument,  to  the  ne^luct 
of  the  question  whether,  independently  of  the  oath,  any  particular  degree  of 
intelligence  is  necessary  as  a  purely  testimonial  element.  It  is  not  alw.iys 
possible  to  determine  whether  the  language  of  the  Courts  is  used  in  view  of 
the  oath-test  or  of  an  independent  testimonial  requirement.  But  this  mucli 
may  be  taken  as  settled,  that  no  rule  defines  any  particular  age  as  conclusive 
of  incapacity ;  in  each  instance  the  capacity  of  the  particular  child  is  to  bu 
investigated.* 

§506.  Capacity  of  Obiervatlon,  ReooUection,  and  Commnnication.  (1)  Tlu> 
capacity  of  observation  (ante,  §  478)  is  the  first  of  the  essential  requirements, 
and  has  been  occasionally  so  noted  by  the  Courts.'  (2)  The  capacity  of 
recollection  is  also  an  essential  requirement;'  though  little  likely  to  be  calkd 
into  question,  and  probably  often  intended  to  be  covered  by  the  expressions 
defining  the   next  requirement     (3)  For  the  capacity  of  communication, 

The  atatntory  definitions  of  infanta'  capaiiiy 
are  coUecteil  ante,  }  488. 

»  1874,  Wade  p.  State,  50  Ala.  164  (" inl.lli 
gent  enongh  to  observe  ") ;  188.1,  Kelly  r  Stato, 
7j  id.  23  ("of  aofflcieut  years  and  dlscretiini  in 
know  what  occurs");  1K67,  Flanasiin  r.  Stale, 
35  Ark.  96;  1858,  People  v.  Beriinl,  lu  Cul  liii 
("su6Scient  intelllsence  to  receive  just  iinpri's. 
siuns  of  the  facts  ;  compare  the  phraclii);  of 
ti>n  (.alifomiaand  related  codes);  189U.  Ki<ltn 
hoi'-  ".  R.  Co.  103  Mo.  288.  1,3  S.  W.  889  (a|>- 
r'  -ng  the  statutory  dcflultion) ;  1881,  Staler. 
u  .cr.sun,  9  Or.  459. 

*  1876,  •"ophen.  Dig.  Evid.,  Art.  107;  I8K.1, 
Kelly  f.  i'-'  .!.'.  75  Ala  33  ("of  sufficient  viani 
and  discretion  ...  to  remember  what  iw- 
curt ") ;  1867,  Flaoagin  v.  State,  &5  Ark.  96. 


^  1779,  R.  V.  Brasier,  1  Leach  Or.  L.  199 
("There  is  no  prerine  or  fixed  rule  as  to  the 
time  within  which  infants  are  exilnded  from 
giving  evidence;  but  their  admissibility  ...  it 
to  be  collected  from  their  answers  to  questions 
propounded  to  them  by  the  Court " ;  said  pri- 
marily of  the  oath  test) ;  1903,  State  r.  King, 
117  la.  484,  91  N.  W.  768  ("All  modem  ile- 
ciiions  seem  to  declare  intelligence,  and  not  age, 
the  proper  test").  Accord ;  1889,  McGuS  v. 
State,  8S  Ala  147,  7  So.  35;  1873,  Draper 
V.  Draper,  68  III.  17 :  1866,  State  i'.  Hoes,  18  I.a. 
An  342;  1867,  State  r.  Denis,  19  l>l.  119;  190.1, 
State  0.  Williams,  111  I*.  —  ,  35  So.  505 ; 
1813,  Com.  p.  Hutchinson.  10  Mass.  335;  1887, 
Hughes  V.  H.  Co.,  65  Mich.  10,  31  N.  W,  605; 
1819,  Den  p.  Vancleve,  2  Sooth.  N.  J  653; 
1895,  Terr.  v.  DeGutman,  8  N.  M.  93,  43  Pac.  68. 
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as  in  th  '•ase  of  mental  derangement  (ante,  §  495),  there  are  two  elements 
to  >■■■  Ukei'  iiiio  consideration:  (a)  There  must  be  a  capacity  to  uiuUratand 
qu  uioiis  put,  and  1 1  frame  and  express  intelligent  answers.'  (b)  There 
mi  ft  I  •  a  sensii  ci  moral  responsihilitij,  —  o,  consciousness  of  the  duty  to 
spti :'c  lie  truth.  J  ere  it  is  that  the  dilKculty  chiefly  comes  in  determining 
wheUici  tht  ?  ourts  intend  to  establish  a  testimonial  requirement  iudependeut 
of  the  oath.     It  would  seem  that  they  do* 

§  507.  standard  of  InteUlsenoa ;  DUoretion  of  Trial  Court  Agreeably  to 
sound  policy,  and  to  the  analogy  of  principle  in  cases  of  mental  derange- 
ment, the  trial  Court  must  be  the  one  to  determine  finally,  upon  all  the  circum- 
stances, whether  the  child  has  sufficient  intelligence  according  to  the  foregoing 
requirements : 

1805,  Brtmer,  J.,  in  WheeUr  v.  V.  S.,  150  U.  S.  523,  16  Sup.  03  :  "  The  decision  of  this 
question  rt-stt  primarily  witli  the  trial  judge,  who  sees  the  proposed  witnes.-!,  notices  his 
manner,  hi.s  apparent  jiossession  or  lack  of  Intelligence,  and  may  resort  to  any  examina- 
tion wliieh  will  teud  to  disclose  his  capacity  and  intelligence,  as  well  as  his  understanding 
of  the  obligations  of  an  nalh.  As  many  of  these  matU-rs  cannot  be  pliotographe<l  into 
the  record,  the  decision  of  the  trial  judge  will  not  be  disturbed  on  review,  unless  from 
llmt  which  is  preserved  it  is  clear  that  it  was  erroneous."' 


»  1B80,  Hale.  PI.  Cr.,  I,  302  ("of  a  competent 
•iiwretiou ") ;  1876,  Stqihen,  Dig.  Kvid.,  Art. 
107  ("  undemtanding  the  questions  put  to  lilin, 
giving  rational  answers  tu  those  questions ") : 
IS74,  Wade  v.  State,  ."io  Ala.  164  ("inU'lligencc 
erinagh  to  narrate");  1883,  Kelly  ti.  State,  7,'i 
Ala.  22  ("of  sutficient  intelligence  to  narrate 
what  occurs  ") ;  1858,  I'eople  v.  Iternal,  lOCal. 
66  ("  sufficient  c«|«U'ity  to  relate  fiu'ts  cor- 
rfitly");  1!«94,  State  r.  Douglas,  53  Kan.  669, 
671,  37  I'ac.  172;  1894,  White  r.  Com.,  —  Ky. 
—  ,  28  S.  W.  348  ("sufficient  intelligence  to 
trnthfullv  narrate  facts  tu  which  its  attention  is 
directed'");  1861,  Com.  v.  Mullins.  2  All.  296 
(•'  the  possession  of  sufficient  intelligence  to 
testify  in  the  case ") ;  1896,  Com  r.  liul>inson, 
105  .Mass.  426,  43  N.  E.  121  ("sufficient  intelli- 
gence ") ;  189:),  I'erritory  r.  De  Uutman, 8  N.  M. 
92.  42  I'ac.  68  ("sufficient  discretion  and  un- 
dcrstaniling," "sufficient  natural  intelligence"); 
1881.  State  i\  Ja.'kson,  9  Or.  459. 

*  1 779.  R.  t>.  Brasier,  1  I^ach  Cr.  I*  199  ("  the 
sense  and  reason  they  entertain  of  the  danger  and 
ini|iiety  of  falsehooil  ") ;  1876,  8te|ihRn,  Kvid., 
Art.  107,  and  App.  Note  XL  ("knowing  that  he 
nnght  to  speak  the  truth");  1810.  Swift,  Kvi- 
dencc,  45  ("  their  sense  of  the  ohiigalion  to  speak 
tlie  truth,  .  .  .  understand  the  distinction  lie- 
twcen  right  and  wrong  ") ;  1889,  Mctinff  n  State, 
88  Ala.  1.50,  7  So.  35,  Memble  (-'sense  and  reiuwn 
they  entertain  of  the  danger  ami  inipicly  of 
falaehiHid")  I  1878,  .Inhnson  v.  State,  61  Gil  36 
("  the  capacity  to  understand  the  nature  of  an 
oath,  —  wliiih  means,  jierhaps,  the  degree  of  in- 
telligence the  child  shows,  so  a«  to  satisfy  the 
Court  that  she  is  impressed  that  she  ought  to  tell 
the  truth  on  such  a  solemn  occasion  rather  than 
a  lie  "I;  1869,  Simpson  i>.  State.  31  Ind.  90; 
1842,  State  ».  Whittier,  21  Me.  347,  »^mWr("» 
sense  of  accountahilitr  for  moral  conduct"); 
1813,  Com.  V.  Hutcbiusoo,  10  Mass.  225  ("a 
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sufficient  sense  of  the  wickedness  and  danger  of 
false  swearing");  1896,  Com.  i:  Kohinson,  165 
id.  426.  43  N.  K.  121  ("sufficient  sense  of  the 
dntv  of  telling  the  truth");  1862,  Wa.«hl)Urn 
I'.  I'eople,  10  Mich.  374,  3»6,  tnuble ;  1880,  Mc- 
(iuire  r.  l>eople,'44  id.  287,  6  N.  W.  669,  »c«iW»' ; 
1887,  Hughes  r.  K.  Co.,  65  id.  10,  31  N.  W.  605 
("  A  child  cannot  testify  unless  capalile  t'f  ap- 
prtH'iating  tlie  obligation  of  his  oath,  if  lie  takes 
an  uuth,  or  his  affirmation  if  that  is  sulistituted. 
...  He  must  I*  aide  to  coniprelieiid  it ;  .  .  . 
disposed  to  tell  the  truth  under  some  sense  of 
obligation");  1876,  SUte  ».  I,evv,  2;i  Minn  108; 
1881,  State  V.  .lackson,  9  Or.  459;  1895,  State 
r.  lieildington,  7  S.  1)  368.  68  N.  W.  170;  1895, 
Wheeler  r.  V.  S.,  159  U.  S.  523, 16  Sup.  93  ("  ap- 
preciation of  the  difference  between  truth  and 
falsehiKsl,  as  well  as  of  his  duty  to  tell  the  for- 
iner  ") ;  1893,  State  r.  Michael,  37  W.  Va.  568, 16 
S.  E.  803,  srmh/e.  Compare  the  precedents  cited 
po»l,  S  1821  (oath).  It  Would  seem  that,  irre- 
spective of  theology,  the  child  could  be  instructed 
in  moral  duties,  for  the  purpose  of  testifving: 
1902,  State  v.  King,  117  la.  484,  91  N.  W.  768. 

^  Amml:  1896,  Peiiple  v.  Craig.  Ill  Cal. 
469,  44  Pac.  186;  1897,  l'c«.ple  r.  Baldwin,  117 
id.  244,49  I'ac.  186;  11101,  I'eople  r.  Dailv,  135 
ill.  UU,  67  I'ac.  16;  1902,  I'eople  v.  Swist,  136  id. 
520,  69  I'ac.  223 ;  1 894,  Williams  c.  V.  S  .  3  1).  C. 
App.  335,  339;  1873,  Peterson  r.  State,  47  Ga. 
527;  1896,  Miuton  v.  Stale,  99  id.  254,  25  S.  K. 
626;  1902,  State  r.  King.  117  la.  484.  91  N.  W. 
768;  1895,  Freenv  i>.  Kreenv,  80  Md.  406,  31 
Atl  mi;  1861,  (''um.  r.  Mullins,  2  All.  296- 
1896,  Com  r.  Kohinson,  165  Mass.  426,  43  N.  E. 
121 ;  1897,  I'eople  r.  Walker,  113  Mich.  367,  71 
N.  W.  641 :  1876,  State  r.  l.evv.  23  Minn.  108; 
1890.  Ridenhonr  e.  K.  Co.,  102  Mo  288, 13  S.  W. 
889 ;  1896,  State  v.  Nelson.  132  id.  184.  H3  S.  W. 
809 ;  1896,  State  v.  I'rather,  136  id.  20,  37  S.  W. 
805 ;  1895,  State  v.  Sawtclle,  66  N.  II.  488,  33 
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Nevertheless,  the  Supreme  Courts,  instead  of  enforcing  this  principle  rigidly, 
continue  to  revise  rulings  upon  the  competency  of  children  ^rhom  they  have 
never  seen  or  heard.*    Time  should  not  be  wasted  on  such  a  tusk. 

§  503.  Capacity  Presumed  ;  Method  of  Aaoertainment.  In  the  precedents 
dealing  with  the  oath-test,  the  fact  of  capacity  is  not  presumed  but  must  be 
shown,  where  the  child  is  under  fourteen  years  of  age,*  or  certainly  where  it 
is  under  seven  years  of  age  * ;  and  the  same  rules  are  commonly  applied  un- 
der the  present  principle.'  The  methods  of  ascertainment  of  children's  testi- 
monial capacity  are  the  same  as  those  employed  for  the  oath,  and  the  subject 
can  best  be  exaiuinud  under  that  head  ( post,  §  1820). 

§  509.  P0U07  of  Abollahing  DUquallfication  by  Infancy.  A  rational  view 
of  the  peculiarities  of  child-nature,  and  of  the  daily  course  of  justice  in  our 
courts,  must  lead  to  the  conclusion  that  the  effort  to  measure  a  priori  the  de- 
grees of  trustworthiness  in  cliildren's  statements,  and  to  distinguish  the  point 
at  which  they  cease  to  be  totally  incredible  and  acquire  suddenly  some  degree 
of  credibility,  is  futile  and  unprofitable.  The  desirability  of  abandoning  this 
attempt  and  abolishing  all  grounds  of  mental  or  moral  incapacity  has  already 
been  noted,  in  dealing  with  mental  derangement  (ante,  §  501).  Tlie  reasons 
apply  with  equal  or  greater  force  to  the  testimony  of  children.  Recognizing 
on  the  one  haml  the  childish  disposition  to  weave  romances  and  to  treat 
imagination  for  verity,  and  on  the  other  the  rooted  ingenuousness  of  children 
and  their  tendency  to  speak  straightforwardly  what  is  in  their  minds,  it 
must  be  concluded  that  the  sensible  way  is  to  put  the  child  upon  the  stand 
and  let  it  tell  its  story  for  what  it  may  seem  to  be  worth.  To  this  result 
legislation  must  come.'    To  be  genuinely  strict  in  applying  the  existing  re- 


Atl.  841 ;  1900,  State  v.  Cracker.  65  N.  J.  L. 
410,  47  Atl.  643;  1881,  State  v.  Jacksun,  9  Or. 
459;  1813,  State  v.  Leblauc.  I  Treail.  Cunat. 
(S.  C.)  357;  1900,  Burke  v.  Kills,  105Teiin.702, 
58  8.  W.  855;  1899,  State  v.  Blythe,  20  Utah 
378,  58  Pac.  1108;  1903,  Stote  v.  Bailer,  — 
Waah.  — ,  71  Pac.  715;  1901,  Uthermolilen  i>. 
BoRga  R.  M.  &  M.  Co..  50  W.  Va.  457,  40  S.  E. 
410  (good  opini.>n  by  Brannun,  P.) ;  1894,  State 
V.  Juneau,  88  Wis.  180,  59  N.  W.  580. 

■  1902,  Walker  i'.  State.  134  Ala.  86,  32  So. 
rm  (child  of  10  yean,  held  qnaliaed);  1903, 
Caatleherry  ».  Stute,  135  id.  24, 33  So.  424  (rape ; 
the  child,  8  veara  old,  helil  competent) ;  1898, 
St.  Loula  I.  M.  &  S.  R.  Co.  b.  Wareu,  65  Ark. 
619,  48  S.  W.  222  (statute  applied) ;  19U2,  Peo- 
ple t>.  SwUt,  136  Cal.  520,  69  Pac.  223  (boy  6 
yeara  of  a<^,  held  competent);  1894,  Williama 
V.  V.  S.,  3  1).  C.  App.  .335,  340  (admittiufC  a 
child  of  7}  veara  aa  competent) ;  1896,  Gainea 
V.  State,  99  Oa.  703,  26  8.  E.  760  (excluded  on 
the  facta);  1896,  Repablic  v.  Ah  Wonc  10 
Hhw.  524,  528  (child  of  5.  excluded  on  the  facta ; 
Judd,  C.  J.,  dias.):  1902,  State  v.  Wilaon,  109 
La.  74,  33  So.  85  (rape,  the  little  frirt.  Iietween 
3  and  4  reara  old,  held  not  anfficiently  intel- 
ligent) ;  1901,  Com  v.  Ramage,  177  Mam.  349, 
58  N.  E.  1078  (child  6  veara  old,  admitted); 
1902,  People  i:  Beech,  129  Mich.  622.  89  N.  W. 
863  (child  of  6,  held  incompetent) ;  1903,  Trim 


r.  State,  —  Miaa.  — ,  33  So.  718  (child  5  yeara 
of  age,  held  competent) ;  1896,  State  v.  Nelson, 
132  Mo.  184,  33  S.  W.  809  (child  9  yeara  old, 
ailmitted);  1895,  Wheeler  f.  U.  S.,  1.59  U.  S. 
523,  16  Sup.  93  (child  5|  veara  old,  admitteill ; 
1899,  State  v.  BIytlie,  20  T'tah  378,  58  Pac.  IKIS 
(child  6  veara  old,  admitted).  Compare  the 
Btatutea  cited  ante,  §  488,  and  the  caaea  cited 
voti,  §  1821  (oath). 

i  1680,  Hale,  I'l.  Cr,  1,302. 

*  1779,  K.  i;.  Braaier,  I  Leach  Cr.  L.  199; 
pott,  §  1821. 

•  1902,  State  ».  King,  117  la.  484,  91  N.  W. 
768  (child  nnder  14,  presumed  incompetent); 
1903,  State  v.  Frazier,  109  La.  458,  33  So.  M] 
(a  child  of  10,  whose  dying  declarationa  »rre 
admitted,  preaumed  incompetent) ;  1887,  Hughes 
ti.  R.  Co.,  65  Mich.  10,  31  N.  W.  605,  $fmble  (hire 
the  child  waa  under  7,  and  the  failure  of  tlie 
trial  judge  to  examine  and  expreaaly  fiud  suf- 
ficient underatanding  waa  held  erroneous) ;  ISM, 
Terr.  ».  ne  (Jutman,  8  N.  M.  92,  42  Pac,  68 
(child  nnder  14.  presumed  incompetent);  \>'9X 
State  ».  Michael,  37  W.  Va  568,  16  S.  E,  803 
(atating  confnaedly  that  under  14  there  i,"  no  pre- 
anmption  of  competency,  and  nnder  6  there  i»  a 
preaiimption  of  incompetency ;  the  effect  lieini; 
that  below  14  the  offeror  miist  ahow  the  cIiiM'a 
capacity). 

'  See  the  Canadian  atatutea  cited  ante,  §  438. 
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quirement  is  either  impossible  or  unjust;  for  our  demands  are  contrary  to 
the  facts  of  child-nature : 

1M7,  Camfbell,  C.  J.,  in  Hughei  y.  R.  Co.,  65  Mich.  10,  31  N.  W.  605 :  "  We  are  com. 
pelled  to  apply  the  law  as  we  find  it,  until  changed  by  legislation.  But  we  are  (tre^tlT 
imprwaed  with  the  practical  imperfection  of  the  present  rule..  In  France,  and  probably 
elsewhere,  the  Courts  refuse  to  administer  an  oath  to  children  of  tender  years,  and  allow 
them  to  be  examined  without  anything  more  than  suitable  cautions,  leaving  their  state- 
menu  on  direct  and  cross-examination  to  be  taken  for  what  they  ai«  worth.  This  seems 
to  be  a  sensible  proceeding  and  is  probably  quite  as  efficacious  as  our  present  system  and 
less  likely  to  abuse  .  .  It  would  be  better,  w.  Uiink,  to  put  their  testimony  on  the 
more  rational  ground  that  it  is  calculated  to  be  of  some  value,  and  capable  under  a  proper 
examination  of  being  reasonably  well  weighed  for  what  it  is  worth." 

1881,  Hobtrt  Louis  Stevenson,  Child's  Play  (in  "  Virginibus  Puerisque  ")  :  «  It  is  when 

Z  ^fnrr'tK"  '"  '-f  f  '"•'lP«™"«'«  'he  leading  character  in  our  own  romances  that 

TJm!  ^11  .  M  ?"  ^,°"'  *^'  r*"-  ^"  ""  """  ''h"'^'''  ^''^'d  °* ««'» -^-oations.  play 
IS  all  in  all.    '  Making  believe    is  the  gist  of  his  whole  life,  and  he  cannot  so  much  a^  take 

a  walk  except  in  character One  thing,  at  least,  comes  very  clearly  out  of  all  these 

considera  ions,  that  whatever  we  are  to  expect  at  the  hands  of  children' it  should  not  U 
any  peddling  exactitude  about  matters  of  fact.  They  walk  in  a  vain  show,  and  among 
mists  and  rambows ;  they  are  passionate  after  dreams  and  unconcerned  about  realities  • 
speech  I,  a  difficult  art  not  wholly  learned;  and  there  is  nothing  in  their  own  ^tes  o^ 
purposes  to  teach  them  what  we  mean  by  abstract  truthfulness.  .^  .  Show  Jam^rabte 
unbreeched  human  entity  whose  whole  profession  it  is  to  take  a  tub  for  a  fortified  town 

dream  and  th^  7^  ^°'  ""*  ^^^'^  "''*'"°'  ""'^  ''"'  P"^"  "»'«>  ^°"">»  «>'  ^is  time  in  a 
dream  and  the  res  in  open  self-deception,  and  we  expect  him  to  be  as  nice  upon  a  matter 

dlclnt  "  '  '""'  "^'*  '*"'''«  '"'•'""*•    ^P""  ""y  """^  I  '''i^k  it  less  tow 
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SuB-TiTLi!  I  {continued) :    TESTIMONIAL  QUALIFICATIONS. 
Topic  I  {continued):   ORGANIC  CAPACITY. 
Sub-topic  Cs  MORAL  DEPRAVITY. 
CBAPTBR    ZZI. 


S  515.   General  Principle. 

I  516.   (1)  Alienage,  Race,  or  Culor. 

§517.    (2)  Sex. 

I  518.    (3)  Religion. 

I  519.  (4)  Infamy,  by  Conviction  of  Crime  ; 
History  and  General  Princi|ile. 

f  520.  Same  ;  Kind  of  Crime  that  Disquali- 
fies. 

i  521.  Same  ;  Judgment,  not  Guilt,  Diaiiuali- 
fica. 

§  522.  Same  :  Conviction  in  Anotlier  Juria- 
diction. 

§  523.  Same  :  DisqualiHcation  removed  by 
(1)  Reversal  of  Judgment.  (2)  Pardon,  and  (3) 
Serving  of  Sentence. 


{  624.   Same  :  Statutory  Changes. 

$525.  (6)  "Allegans  turpitudinem  ■aim"; 
General  Principle. 

S  526.  Same :  Accomplice,  as  disqualified  by 
his  Guilt. 

§  52".  Same :  Witness  retracting  Former  Per- 
jured Testimony. 

$  528.  Same :  Attesting  Witness  Contradict- 
ing liis  Attestation. 

§  529.  Same :  Invalidating  One's  Own  Instru- 
ment ;  Rule  in  Walton  v.  Shelly. 

S  530.  Same  :  Contradicting  One's  Own  Of- 
ficial Certificate. 

§  531.  Same  :  "  Allegans  turnitudinem  suani, " 
as  a  general  maxim,  repudiated. 


§  515.  General  Principle.  A  quality  which  affects  only  the  element  of 
Communication  {ante,  §  478)  is  Moral  Depravity.  One  who  is  wholly  capa- 
ble of  correct  Observation  and  of  accurate  Recollection  may  still  be  .so 
lacking  in  the  sense  of  moral  responsibility  as  to  be  likely  to  tell  his  story 
with  entire  indifference  as  to  its  correspondence  with  the  facts  observed  and 
recollected  by  him.  The  question  is  whether  any  person  should  upon  such 
grounds  be  deemed  to  lack  the  fundamental  capacity  of  a  witness. 

There  are  two  objections  to  any  attempt  to  establish  such  an  incapacity. 
The  first  is  that  in  rational  experience  no  class  of  persons  can  safely  be 
asserted  to  be  so  thoroughly  lacking  in  the  sense  of  moral  responsibility  or 
so  callous  to  the  ordinary  motives  of  veracity  as  not  to  tell  the  truth  (as 
they  see  it)  in  a  large  or  the  larger  proportion  of  instances ;  or,  in  more 
accurate  analysis,  no  such  defect,  if  it  exists,  can  be  so  well  ascertaiualile 
as  to  justify  us  in  predicating  it  for  the  purpose  of  exclusion.*  The  second 
reason  is  that,  even  if  such  a  defect  existed  and  were  ascertainable,  its  opera- 
tion is  so  uncertain  and  elusive  that  any  general  rule  of  exclusion  would  I* 
as  likely  in  a  given  instance  to  exclude  the  truth  as  to  exclude  falsities.  It 
is  therefore  not  a  proper  foundation  for  a  rule  of  exclusion. 

Nevertheless,  this  conclusion  of  rational  experience  is  of  comparatively 
modern  acceptance.  Tradition  has  handed  down  to  us  a  number  of  instances 
in  which  certain  classes  of  persons  were  either  excluded  or  attempted  to  be 
excluded  on  the  ground  of  moral  irresponsibility  or  depravity.  In  times  of 
more  primitive  development,  such  an  attitude  was  not  inconsistent  with  the 

»  The  exposition  of  this  has  been  made  by  Mr.  BeDtham,  in  s  panage  quoted  (or  auuthet 
pnrpose,  port,  $519. 
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prevailing  social  and  moral  notions;'  and  the  abandonment  of  that  atti- 
tude has  been  due  to  a  change  in  those  notions.  Some  of  them  never  found 
positive  recognition  in  judicial  rulings ;  they  remained  merely  as  unsuccess- 
ful attempts.  In  other  instances  a  definite  recognition  was  given  ;  and  the 
abandonment  has  come  either  through  judicial  disowning  or  through  legis- 
lative abolition.  The  circumstances  which  were  thus  once  conceived  to 
involve  a  disqualification  may  be  grouped  as  five  in  number:  (1)  Race  or 
cf.lor  ;  (2)  sex  ;  (3)  religion  ;  (4)  infamy  (conviction  of  crime; ;  (5)  turpitude 
of  sundry  sorts. 

§  516.  (1)  AUenaga,  Race,  or  Color.  It  is  everywhere  a  deep-rooted  instinct 
to  distrust  the  alien  of  another  nation,  -much  more  the  alien  of  another 
theolo^ry  or  race  or  color.  The  progressi^ ,  .liminution  of  the  strength  of  this 
instinct,  from  the  days  of  primitive  commercial  interchange  between  neigh- 
boring  tribes  to  the  modern  solidarity  of  international  commerce,  has  been 
nhnost  imperceptibly  slow  ;  the  last  hundred  years  ha\  e  probablv  seen  more 
rapid  progress,  in  Kuropean  and  American  sj.heres,  than  nil  the  preceding 
centuries.  It  is  a  part  of  this  primitive  instinct  to  distrust  the  good  faith 
and  honesty  of  the  alien.  It  was  a  much-mooted  question  in  Christendom, 
down  into  the  1600s,  wiiether  faith  should  be  pledged  or  need  be  kept  with 
infidels,  or  alien  infidels,  or  alien  enemies.'  The  singular  inconsistency  of 
such  a  maxim,  in  furnishing  to  the  alien  equal  grounds  for  charging  our- 
selves with  the  very  fault  which  forms  our  pretext  for  condemning  him, 
both  typifies  the  hypocritical  basis  of  all  such  rules,  wherever  persisting' 
and  explains  the  slowness  with  which  progress  is  made  towards  better 
mutual  understanding  between  alien  peoples.  They  are  hypocritical,  be- 
cause they  assume  a  superiority  which  does  not  in  substance  exist ;'  and 
they  obstruct  progress,  because  they  perpetuate  our  blindness  to  the  degree 
of  our  own  faults  and  of  the  alien's  virtues. 

It  is  no  doubt  true  that  certain  races  are  less  strongly  moved  to  constant 
truth-speaking  than  are  others ;  and  the  causes,  sociological  and  physiologi- 
cal, are  sometimes  not  difficult  to  analyze.*  But  it  is  by  no  means  certain 
that  the  English-speaking  peoples  are  the  most  veracious ;  it  is  probable 
(according  to  travellers'  reports)  that  some  others  excel  them ;  so  that  the 
difference  becomes  merely  a  question  of  degree.  Jloreover,  the  quality  of 
truth-speaking  is  only  one  part  of  the  larger  trait  of  honesty  and  loyalty  in 
general ;  and,  among  the  other  qualities  which  go  to  make  up  that  larger 


•  Compare  the  hi.storr  of  the  rnlcs  of  nnmber 
of  witneniiea,  /mit,  §  20.12. 

*  GrotiuR,  De  Jure  Belli  et  Pacis,  b.  II.  c.  15, 
i  8 ;  Phillimore,  International  Law,  3d  e<l , 
vol.  II,  p.  74;  Hallam,  Literature  of  Knrope,  11, 
I6.%  176, 179  i  I^kv,  Rationalism  in  F.uwpe,  II, 
111 ;  Hinnrhinn,  Kirehenrerht,  VI,  pt.  1,  p.  99, 
§364;  Coke,  in  Calvin's  Case,  7  Rep.  2  a.  n  a 
("  All  infidels  are  in  law  per/telm  Inimiri,  .  .  . 
for  between  them,  as  with  the  devils  whose 
i-nhjects  they  be,  and  the  Christian,  there  is 
perpetual  hortility  and  can  be  no  peace").   Ctief 


Justice  Willes,  in  1745,  in  that  great  landmark 
of  enlightened  legal  opinion,  the  case  of  Onii- 
chund  r.  Barker  (I  Atk.  21).  ronimenting  on 
this  doctrine  of  Coke's  as  contrarv  to  "common 
hnmanitv."  decl.ired  that  "  the  devils,  to  whom 
he  [Coke]  has  dcliverecl  them  |the  Pagans], 
could  not  have  sutfgested  anvtliinp  worse." 

*  Some  of  them  have  !ieen  noted  bv  the 
present  writer  in  an  article  in  the  American 
Law  Register,  n.  s.,  1897,  pp.  437,  445,  entitled 
"  The  Administration  of  Justice  in  Japan." 
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trait,  there  are  certainly  some  in  which  the  Occidental  peoples  are  not 
much,  if  at  all,  8uj«rior  to  some  of  the  Orientol  peoples.  Again,  whatever 
comparison  can  be  made  at  all  between  Occidental  and  Asiatic  or  African 
peoples,  as  to  their  standards  of  veraciousness,  ought  to  be  based  on  the  re- 
spective practice  of  each  people  among  ite  own  members,  t.  e.  the  Chinese 
dealing  with  the  Chinese,  the  German  with  the  German,  and  so  on ;  because 
there  has  everywhere  and  always  been  a  tendency  (rooted  in  human  nature), 
P9  between  aliens,  to  abandon  reciprocally  their  own  native  standards,  which 
they  would  have  observed  towards  their  own  people ;  and  thus  such  dealings 
afford  no  criterion  for  judging  the  normal  standard  of  their  people.  Add  to 
this,  finally,  that  the  classes  of  native  persons  with  whom  the  resident  iili.ii 
comes  into  contact  are  usually  the  less  scrupulous  and  honorable ;  and  it 
will  be  understood  that  such  observers  have  merely  the  less  trustworthy 
sourees  for  forming  a  judgment  upon  the  people  as  a  whole,  and  that  thus 
the  reports  which  they  send  home  are  by  no  means  a  sound  basis  for  public 
opinion  and  legislative  enactment.'  Taking  all  these  considerations  together, 
it  may  be  concluded  that  any  judgment  of  condemnation  for  tlie  testimony 
of  aliens  in  general,  or  of  particular  races  or  jieoples,  is  likely  to  be,  in  the 
first  place,  absolutely  incorrect,  as  not  founded  on  facts ;  in  the  second  placL", 
relatively  unjust,  as  assuming  a  superiority  of  honesty  which  can  only  lie 
hypothetical ;  in  the  third  place,  unwise,  as  tending  merely  to  perpetuate  ill- 
feeling  and  misunderstanding  ;  and,  finally,  unsound  in  principle,  as  exclud- 
ing indiscriniinntely  a  mass  of  testimony  which  ought  rather  to  be  weightJ 
and  creilited  lU  each  individual  instance  for  what  it  may  seem  to  be  worth.* 
Such  exclusion  of  testimony,  nevertheless,  has  existed,  at  one  time  or 
another,  in  four  forms: 

(a)  Aliens,  in  general.    It  would  seem  that  at  one  time  in  our  history,  fur 
some  purposes  at  least,  a  ban  had  prevailed  against  aliens  as  witnes.ses.« 


»  To  offer  here  the  anthorities  for  the  almvc 
ceneralizations  would  he  to  go  too  far  a»tray. 
But  the  extent  of  material  to  itiip|K>rt  thfiii 
would  proliably  1*  surpriHiug  to  itiont  |ier«iii!i ; 
the  following  'may  serve  an  a  siucle  illnstra- 
tion:  lion.  ('.  W.'Braillcv,  LL.I).,  in  a  report 

in  H.  Ex.  I).H-.  29.  p.  176' 40th  Cong,  3d  sew.:  .„  -  . 

'•  It  is  a mortifving  fact  th.it,  were  a  balance  to  stranger  can  be  no  aufflcieut  witneu  mu.h  lias 
be  struck  between  the  aggregate  losses  suffered  a  Scot;  ...  if  a  Scot  come  into  Knglauil  wuh- 
bv   Americans  from  Chinese  pirates,  Chinese      out  a  passport,  he  may  be  a  lawful  prisoner. 


*  Compare  what  is  said  /muf,  {  936,  a«  to  tlie 
discrediting  of  a  witness  bv  reason  of  race. 

*  1.571,  Duke  of  NorfolV's  Trial,  I  How.  St. 
Tr.  9A8,  1003  (Duke:  "Is  the  Bishop  of  Row 
a  sufficient  witness  against  mel  There  l« 
points  enough  in  the  law  to  prove  him  no  siitU- 
cient  witness.     He  is  a  stranger  and  a  8>'ot ;  a 


thieves  and  debtors,  on  the  one  hand,  and,  on 
the  other,  tlie  injuries  inflicted  on  Chinese  mer- 
chants, tradesmen,  compnulor^,  Hnd  citizens  in 
tlie  non-payment  of  dcht.s  lion  tly  dne  them  by 
American  merchants,  agents,  siiipniasters,  mar- 
iners, etc.,  we  shoulil  find  that  balance  to  our 
debt  in  a  ratio  of  full  90  per  cent.  I  speak 
advisedlv.  On  the  soire,  too.  of  official  fidelity 
and  punctuality  ia  fairly  carrying  out  their 
treaty  obligations  as  against  their  own  country- 
men,'I  apprehend  that  the  consular  officers  of 
America  and  Europe  have  been  guilty  of  as 
many  and  as  serious*  laches  as  can  he  produced 

Xinst  the  native  magistracy  of  China  in  their 
'ial  shortcomings  towards  foraignerf." 


.  .  .  IBracton  saith]  they  must  be  Itgdla,  hiw- 
ful  men,  and  so  cannot  strangers  be,  as  the 
bishops  of  Rosji  and  Hodolph";  I..  C.  ,1.  (at- 
lin  :  "  Bracton  indeed  is  an  old  writer  of  oar 
law,  and  by  Bracton  indee<l  1  a  may  lie  a  wit- 
ness ;  a  stranger,  a  liondman,  may  bo  a  witiiis.'i. 
Ask  you  all  the  .luilges  here."  And  the  .Iinlu'cs 
affirmed  that  he  may.  .  .  .  Attorney  Willira- 
ham  :  "  This  were  a  strange  device,  that  Suits 
might  not  he  witnesses ;  for  so,  if  a  man  wniiM 
commit  treason,  and  make  none  privy  but  S.  ots, 
the  treason  were  unpunishable,  and  so  were  a 
kind  of  men  fonnd  out  with  whom  a  man  might 
freely  conspire  treason  "). 
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But  this  primitive  notion  has  long  since  ceased  to  h(»7e  any  recognition ;  • 
except,  to  be  sure,  in  our  Federal  naturalization  ctatute.' 

(b)  Nyroe$.  By  the  laws  of  the  Southern  States,  before  the  Civil  War. 
persons  of  the  negro  race  were  disqualified  from  testifying,  either  absolutely 
or  only  in  proceedings  against  wliite  persons ;  and  even  in  some  of  the  North- 
ern and  Western  SUtes  the  same  rule  obtained."  It  does  not  seem  to  have 
been  regarded  as  abrogated  by  implication  through  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution;*  and  such  laws  existed  in  at  least  one 
Southern  State  as  late  as  1876.">  They  now  remain  no  longer  in  any  juris- 
diction, except  Delaware,"  and  perhaps  Nebraska. •» 

(c)  Indiana.  In  the  course  of  our  "  benevolent  assimilation "  of  the 
Indian  race  —  that  process  which  with  all  its  moral  problems  need  at  least 
not  have  been  shadowed  by  excessive  assumptions  of  virtuous  superiority  " 
—  there  were  a  number  of  regions  in  whicli  testimonial  incapacity  was  by 
law  predicated  of  the  Indian."  These  have  now  almost  all  disappeared  in  the 
course  of  enlightened  progress."  The  traces  that  remain  will  probably  per- 
sist so  long  as,  in  any  part  of  the  community,  that  public  opinion  is  recog- 
nized which  regards  the  Indian  chietiy  as  an  object  of  saltish  exploitation 
and  unscrupulous  plunder ;  for  this  brutal  spirit  is  likely  enough  to  combine 
with  greed  for  the  Indian's  land  a  distrust  of  his  testimony. 

(d)  Chinese.^'  No  statutory  exclusion  of  the  Chinese  race  as  witnesses 
seems  ever  to  have  obtained  in  any  State  law  except  that  of  California ;  and 
this  has  there  disappeared  since  the  Code  of  1872.  The  condition  of  public 
feeling  in  that  community  against  the  economic  encroachments  of  Ciiinese 
laborers  explains  and  extenuates  (while  it  may  not  excuse)  this  blunder  in 


•  IMI,  Lord  Aodley'g  Trial,  3  How.  St.  Tr. 
401,  411  (a  peraon  who  had  nut  taken  the  oath 
of  allpgianee,  held  competent);  1634,  Coke, 
FoDith  Inatitute,  279  (Bayg  that  Bractun'ii  state- 
ment "  is  to  be  undenitood  of  au  alien  iufldell "). 

'  U.  8.  Rev.  St.  1878,  {  2165,  d.  6.  Ix'ing  St. 
1816,  March  22,  c.  32,  §  2  (aliens  applying  for 
naturalization  mu«t  prove  their  Ave  yean'  resi- 
dence "  by  the  oath  or  affirmation  of  citiiena  of 
the  United  State*  ") ;  18i»2,  Fong  Yue  Ting  v. 
V.  S.,  149  U.  S.  698,  730,  13  Sup.  1016  (atatute 
Doted  aa  valid). 

*  In  Iowa  aa  late  aa  the  Code  of  18SS,  §  2388. 
Theae  atatutea  are  collected  in  Appleton,  Evi- 
dence, App.  pp.  271-27a 

'  No  authoritiea  on  the  preciae  point  have 
been  found. 

"  AU.  Code  1876. 

"  Del.  Hev.  St.  c.  107, 54;  quoted  ante,  §  488. 

"  Nebr.  Comp.  St. }  5902 ;  quoted  antr,  $  488. 
Probably  theae  lawa  are  inoperative  in  Feileral 
courts  under  the  U.  8.  Rev.  St.  §  1977.  There 
ia  au  express  prohibition  againat  such  exclusion 
m  the  following  jurisdictuinR :  Ariz.  Rev.  St. 
§  1863;  D.  C.  Comp.  St.  c.  71,  SS  5,  7;  Tex. 
Kev.  Civ.  St  I  2300;  U.  8.  Bev.  St.  IS  858, 
1078.  1977;  VT.  Va.  Code,  c.  130,  §24.  These 
t>iatntM  are  set  out  ante,  g  488. 

"  Here,  again,  it  would  be  impracticable  to 


cite  authoritiea  npon  the  relative  meriu  of  In- 
dian character;  the  following  ndl  indicate  how 
incorrect  acme  of  the  ordinary  notions  are :  Pro- 
fessor Shaler,  "  Kentucky,"  109 :  "  In  the  early 
days,  the  Indian  warfare  was  singularly  hu- 
mane; they  never  outraged  their  wiinien  prison- 
ers; and  rarely  butchered  their  captives  They 
hail  now  learned  a  more  bruial  warfare  from  the 
whites.  There  can  be  no  question  that  the  Indian 
customs  of  war  were  debased  by  the  example  of 
their  enemies." 

"  An  early  exception  mav  be  found  in  the 
Massachusetts  Cidonial  Ij»w's  (Thaver,  in  "A 
Chapter  of    History,"  Harvard    Uiw    Review, 

"There  apparently  remains  some  sort  of  dis- 
qualification in  the  '{(dlowing  statutes:  Nebr 
fomp  St.  $§  4734,  5902;  Minn.  O.  »t.  §  2007  ; 
U,  .s.  Rev.  St.  §  5392  ;  Wash.  Annot.  C.  &  St. 
S§  6940,  7316.  But  thcae  are  probably  annulled 
for  Federal  courts  by  U.  S.  Rev.  St,  §  l'!)77.  Dig- 
crimination  by  reason  of  race  is  expreaslv  pro- 
hibited in  W.  Va.  Code.  c.  130,  §  24.  'I'hes* 
statutes  are  set  out  antr,  §  488. 

"Compare  the  authorities  pout,  $  20.54,  aa  to 
requiring  corroboration  for  Chinese  testimony; 
and  poti,  I  936,  with  reference  to  discreditit^  • 
witneaa  by  reason  of  his  race. 
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the  policy  of  the  testimonial  law.  But  the  just  and  eloquent  denunciation 
which  that  law  once  received  from  a  Federal  judge  "  seems  to  have  been  for- 
gotten ;  fur  a  similar  law,  tliough  more  restricted  in  scope,  has  since  made 
its  appearance  in  a  place  where  it  was  less  to  be  expected,  namely,  in  the 
Federal  statute-book."  Of  these  statutes  it  can  only  be  said  that  they  do 
not  come  consistently  from  a  Legislature  which  in  this  series  of  ennct- 
meiits  was  itself  breaking  solemn  treaty-faith  with  the  very  nation  whciso 
members  it  thus  condemned  as  oath-breakers ;  and  that  the  supposed  special 
dani^er  of  perjury  by  Chinese  attempting  to  evade  those  statutes  of  exile 
was  precisely  what  might  be  expected  from  the  people  of  any  country  when 
an  unjust  measure  is  attempted  to  be  enforced  by  the  harshest  means." 

§  517.  (2)  8«x.  In  spite  of  the  example  of  some  of  the  surrounding 
peoples,  notably  of  Scotland,*  there  seems  never  to  have  been  in  the  law  of 
England  any  general  testimonial  disability  based  on  sex.'  This  failure  to 
discriminate  against  women  is  perhaps  another  illustration  of  what  has 
been  sometimes  forgotten,  that  the  oppressive  disabilities,  so  often  inveighed 
against,  of  women  in  England,  ha^  regard  solely  to  the  married  state,  and  not 
to  sex  itself. 

§  518.  (3)  RoUslon.  The  religious  belief  of  a  witness  was  of  consequence, 
at  common  law,  chieily  with  reference  to  his  ability  or  willingness  to  submit 
to  the  test  of  the  oath,  —  a  test  wholly  independent  (as  pointed  out  pnul, 
§  1823)  of  his  testimonial  capacity.'  But  there  is  an  aspect  in  which  the 
witness'  religion  may  be  considered  as  affecting  his  testimonial  capacity, 
namely,  when  the  religion  sanctions  false  testimony.  Does  the  belief  in  smh 
a  religion  —  termed  by  Bentham  "  cacotheism  "  '  —  make  its  adherent  so  un- 
trustworthy that  he  ought  not  to  be  listened  to  at  all  ?    Up<m  the  considora- 


"  1887,  Sawyer,  J.,  in  People  v.  Jones,  31 
Cal.  5*3  (where*  the  acniaed,  ruhbiiit;  a  China- 
man, had  Mill  tliiu  it  diil  nut  matter  whether  the 
latter  recoj^nized  him,  lince  a  Chioanian  could 
nut  testify  against  him). 

"  U.  8.  St.  ISM,  May  5,  c.  60, }  6,  i7  Stat.  L. 
SS  (Chinese  cluiroing  to  remain  in  IJ.  S.  most 
prove  tlie  fart  of  residence  prior  to  passage  of 
the  act  "bv  at  least  one  credible  white  wit- 
ness"); 1892,  Fong  Vue  Ting  v.  U.  8.,  149 
U.  S.  69S,  726,  730,  742,  7S9,  13  Sup.  1016 
(statute  held  constitutional ;  three  judtres  dissent- 
ing) ;  U.  8.  St.  1893,  Nov.  3,  c.  14,  J  S.  28  Stat. 
L.  7,  amending  §  6  of  8t  1892  (a  Chinese  re- 
entering as  a  merchant  formerly  residing  here 
mast  prove  his  mercantile  chanu-ter  by  "two 
cre<lible  witnesses  other  than  Chinew  "  ) ;  1900, 
Li  Sing  I'.  IT.  8.,  180  17.  8.  486,  21  Sup.  449 
(statute  applied). 

*•  <  »f  the  "  grievons  wrong "  of  this  statute 
of  1892,  Mr.  Justice  Brewer,  himself  the  son 
of  a  missiuuarv.  has  said  judiciailv  (Fong  Yue 
Ting  V.  V.  8.,  149  I'.  S.  698,  744,  1.3  Sup.  1016) : 
"  In  view  of  this  enactment  of  the  highest  legis- 
lative body  of  the  foremost  Christian  nation, 
mav  not  the  thoughtful  Chinese  disciple  of 
Confuciui  ask, '  Why  do  they  send  muaiouariet 
here?'" 


>  1705,  Captain  Green's  Trial,  14  How.  St. 
Tr.  1199,  1292  (Scotland:  "in  crimes  atro- 
cioos,  occult,  sod  excepted,  a  woman  is  never 
nfused"). 

*  It  is  trnfl  thst,  aa  late  a*  1827,  Coke  in  thu 
Commentary  on  Littleton  (6  6;  see  also  29  h, 
158  h)  savs  that  "in  some  cases  women  are  by 
law  wholly  excluded  to  bear  testimony,  m  tii 
prove  a  man  to  be  a  villein"  (I2S5,  13  Kdw.  I, 
Brooke's  Abridgment,  l)e  Nativo  Habeiiiln). 
But  this  likely  refers  to  the  even  then  olMnltie 
process  of  "trial  by  witnesses,"  and  not  to  the 
witnesses  in  the  modem  sense,  who  had  mily 
come  into  general  use  a  century  before  Cokp^t 
time  (;>»<(,  {  575).  The  passage  from  C<>ki>, 
quoteit  poM,  %  575,  naming  all  the  grounds  of 
incompetency,  does  not  name  sex.  For  an  iu- 
terestiiig  summary  of  the  disqnaliflcations  by 
sex  in  the  Koman  and  other  foreign  systems  ti( 
law,  see  Best,  Evidence,  §  64 ;  Hinschius,  Kirrh- 
enrecht,  VL  pt.  1.  p.  98,  n.  3,  f  364. 

'  The  authorities  upon  capneitii  to  tale  iht 
oalh  are  collected  ;»<(,  $§  181.5-1829. 

■  Rationale  af  Judicial  Evidence,  b.  I\.  pt. 


Ill,  c.  V,  §  2  (Bowring's  ed.,  vol.  VII.  p  4a.i| ; 

CI,  S  7  (vol  VI,  p.  -        -        ■ 
View  of  the  iaiiie,  c  XXI,  |  S  (toL  VI,  p.  106). 


b.  I,  c.  XI,  S  7  (vol  VI,  p.  271 ) ;  Introduii.iry 
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Uon»  already  noticed  under  tlie  foregoing  topic8,»  it  would  seem  that  even  in 
this  extreme  case  it  is  impolitic  to  exclude  the  witness ;  because  he  may  per- 
haps tell  the  truth,  and  because  the  ordinary  tests  of  untruth  are  sufficient  to 
justifv  us  in  taking  the  risk  of  at  least  listening.  The  question  is  hardly 
likely  to  occur  in  practice;  and  yet.  if  the  Jesuit,  or  the  Roman  Catholic  in 
J  iner.il,  ntertaiued  this  belief  (as  was  sometimes  formerly  charged),  that  the 
Ci;'.irch  in  certain  situations  sanctioned  false  testimony,  tiie  very  case  would 
seem  to  be  presented.  Nevertheless,  at  the  time  when  that  charge  against 
Papista  and  Jesuits  was  generally  believed  in  Protestant  England,  the  Courts 
steadily  refused  to  make  it  a  ground  of  exclusion  ;«  though  it  was  conceded 
to  discredit  the  witness.*  The  conclusion  is.  then,  that  no  rule  of  exclusion 
for  "cacotheisto"  (as  distinct  from  theological  incapacity  to  take  tlie  oath) 
has  ever  been  recognized  in  our  law.' 

§  519.  (4)  Infamy,  by  Conviction  of  Orim* ;  History  and  0«n«ral  PoUcy. 
The  disqualification  of  a  jHjrson  who  has  been  convicted  of  crime  seems  not 
to  have  been  fully  established  in  our  law  until  well  on  into  the  1600s ; 
although  the  readiness  of  the  Crown  lawyers  in  treason  trials  to  favor  all 
testimony  for  the  prosecution,  however  tainted,  may  serve  to  explain  the 
earlier  instances  of  its  admission  in  criminal  cases  as  exceptions  to  a  gen- 
eral rule.  It  is  firmly  enough  established,  and  some  learning  alwut  it 
already  exists  (though  not  without  marks  of  novelty),  by  the  end  of  the 
16008.' 

The  thought  underlying  this  exclusion  is  nowadays  plain  enough ;  the  man 
who  has  been  guilty  of  a  heinous  crime  cannot  be  trusted  in  any  resjject. 
therefore  cannot  be  trusted  in  his  testimony.  This  thought  is  one  which 
miglit  be  supposed  peculiar  to  the  social  stratification  of  England,  where  class 
degni  iation  was  of  itself  a  serious  source  of  untrustworthiness,*  and  where 
a  judicial  accusation  of  crime  was  in  fact  a  perquisite  chiefly  of  the  "  lower 
classes."'  But  the  early  prevalence  of  the  same  notion  of  incompetency  in 
other  systems  of  law,  and  its  persistence  in  many  of  the  Southern  commu- 
nities of  our  own  modem  democracy,  indicate  that  there  is  something  generic 
and  universal  in  ite  origin.  At  the  same  time,  it  may  be  suggested  that  this 
generic  feature  was  confined  to  the  efcct  of  infamy  as  a  punishment  for 


•  See  alao  the  panage  from  Bentham.  ,aoted 
/KM*.  J  519. 

•  1679,  Whitebreacl'd  Trial,  7  How.  St.  Tr. 
311,361.379 (Witnesi:  "  I hopeaRoman Catho- 
lic may  be  ■  lawful  witnean  " ;  L.  C.  J.  ScroKgd : 
"  Ye».  I  deny  it  not");  1685,  Oates'  Trial,  10 
id.  1079.  1193. 

»  /'«/,  §935. 

•  The  only  contrarv  expreuion  wa»  prohahly 
used  of  oath-capacitT ;  1833,  O'Neali,  J.,  in 
Anon..  1  HiU  S.  C.  258  ("the  belief  of  a  wit- 
new  that  he  wis  not  bonnd  on  oath  to  tell  the 
truth  would,  if  cnming  from  his  own  lip«,  render 
him  incompetaot  to  be  Rwom  "). 

'  1613,  Browne  r.  Craahaw,  a  Bnlstr.  154 
(two  penon*  attainted  of  felony  were  excluded ; 
for,  per  Coke,  C.  J.,  "  he  ia  not  a  Bt  person  to 


serve  of  a  jury,  nor  yet  to  be  an  indifferent  wit- 
ness; and  bv  the  same  reason  the  testimony  of 
such  a  one  for  a  witness  in  all  cases  is  to  he  re- 
jected ") ;  1610,  Earl  of  .Somerset  s  Trial,  i  Mow. 
St.  Tr.  965,  985  (illustrating  the  practica of  n»ing 
the  sworn  testimony  of  a  convicted  accomplicel  j 
1637,  Bishop  of  Lincoln's  Trial,  3  id.  804.  807, 
812  (an  objection  that  a  witness  had  been  "sen- 
tenced in  the  Star  Chamber,"  was  overruled, 
since  it  was  not  "  for  any  matter  of  perjury,  or 
crime  that  should  take  away  his  testimonv ''), 

*  Potti  §  575.  Compare  our  traditional 
phrase,  "  of  poor  but  honest  parents." 

*  "  Most  accused  persons  are  poor,  stupid, 
and  helpless"  (Stephen,  History  of  the  Criminal 
Law,  I,  443). 
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crime,  while  its  mornl  siguificance  as  a  source  of  distrust  in  testimony  was 
pe4!uliari]r  marked  in  English  conditions.  At  any  rate,  in  one  respect  at 
least,  English  social  facts  affected  its  scope ;  for  one  of  its  irrational  and 
inconsistent  limitations,  namely,  that  the  judgment  of  conviction,  and  not 
the  actual  guilt,  caused  the  disqualification,  may  be  accounted  for  by  re- 
membering the  English  tendency  (noted  in  other  connections  also,  poet, 
§  982)  to  ignore  social  offences  so  long  as  they  do  not  bring  the  offender 
to  the  formal  ignominy  of  legal  condemnation,  t.  c  to  accept  an  external, 
not  an  internal,  standard  of  guilt.  No  doubt,  this  same  limitation  rested  to 
some  extent  on  the  notion  of  disqualification  as  a  part  of  the  punishment  for 
the  crime,  t.  «.  that  the  degradation,  which  by  these  social  standards  must 
follow  immediately  upon  public  judgment  of  guilt,  should  naturally  iiivolve 
an  exclusion  from  equal  status  in  the  witness-box.  Nevertheless,  in  what- 
ever degree  the  disqualification  may  have  been  thought  of  as  a  part  of  the 
punishment  of  the  offender  himself,  it  was  obvious  that  this  theory  could  not 
of  itself  justify  the  incidental  punishment  of  innocent  persons  who  might 
need  the  convict's  testimony ;  and  hence  tlie  justification  had  ultimately  to 
Vie  'ounded  on  some  more  acceptable  reason.  Hence,  as  soon  as  the  rule 
I  <  gins  to  be  reasoned  about,  we  find  it  placed  upon  the  more  plausible  theory 
of  actual  moral  turpitude,  t.  e.  the  person  is  to  be  excluded  because  from  such 
a  moral  nature  it  is  useless  to  expect  the  truth,  —  a  aution  which  at  least 
avoided  the  fallacy  of  the  punishment-theory,  and  came  finally  to  be_  put  fur- 
ward  as  the  orthodox  one  of  the  common  law : 

.inte  1737,  Chief  Baron  Gilbert,  Eridence,  13B:  "The  second  tort  of  peraoni  excluded 
from  testimony  for  want  of  integrity  are  luch  as  are  stigmatised.  Now  there  are  several 
crimes  that  so  blemisli  that  the  party  is  ever  afterwards  unfit  to  be  a  witness,  .  .  .  and 
the  reason  is  very  plain,  because  every  plain  and  honest  man  affirming  the  truth  of  any 
matter  under  the  sanction  and  solemnity  of  an  oath  is  entitled  to  !aith  and  credit,  .  .  . 
but  where  a  man  is  convicted  of  faltiehood  and  other  crimes  against  the  common  prin- 
ciples of  honesty  and  humanity,  his  oath  is  of  no  weight,  because  he  hath  not  the  cre<lit 
of  a  witness,  .  .  .  and  he  is  rather  to  be  intended  as  a  man  profligate  and  aliandoned 
than  one  under  the  sentiments  and  convictions  of  Uiose  principles  tliat  teach  probity  and 
veracity." 

1824,  Mr.  Tk(ma$  Slarkie,  Evidence,  83 :  "  Since  the  object  of  the  oath  is  to  bind  the 
conscience  of  the  witness,  ...  it  follows  also  that  the  testimony  of  a  person  wlio  l>y  the 
turpitude  of  his  conduct  has  shown  that  he  is  regardless  of  all  laws  both  human  ami 
divine  ought  not  to  be  received,  for  it  cannot  reasonably  be  expected  that  such  a  penon 
would  regard  the  obligation  of  an  oath." 

1810,  Chief  Justice  Swift,  Evidence,  S2:  "  Persons  convicted  of  crimes  evincive  of  a, 
want  of  regard  for  those  moral  and  religious  principles  that  constitute  the  obligation  of 
an  oath  are  excluded  from  testifying." 

This  theory,  plausible  enough  at  first  sight,  and  calculated  to  persist  until 
general  social  conditions  permitted  a  different  sort  of  reasoning  to  obtain 
recognition,  sufficed  to  maintain  the  common-law  doctrine  in  full  force  until 
the  time  of  Bentham.  His  lucid  exposition  of  its  shortcomings  and  his  de- 
termined attack  upon  its  fallacies  proved  irresistible.  The  almost  complete 
disappearance  of  this  disqualification  from  Anglo-American  law  in  the  last 
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h.lf^ntui7  juM  b«m  due  to  thoie  .rgumento,  first  promulgnte.l  by  him.  of 
which  tlie  following  are  salient  passages  ;  f  »  /  •  •"•,  oi 

1887.  Mr.  y.r«»jr  fl«,/*aw,  lUtionsl.  of  JoJlci.l  E»idtoo«,  b.  IX.  pt.  IIF.  o.  Ill  (liow. 
[th»nntemt]  from  b.i„K.  proper  KrouDd  of. tduJon.  .  .      Ul  u.  l*«  n  witJ  p.rj„« 

i"jr„^^7tr''  ":"  ^' '"  "■•  r'°"'^' «>«-:«..«..  i..  which  th.'pr.Jn^.T; «: 

durion  on  the  .oor.  of  «^ur.ty  .galnnt  d«,ption  w«ir.  the  f«ir..l  ouUiu;.  .  .  .  |Vr  u4 
in  iHldifon  to  the  prer.l.nc  cf  th.  or.nn.ry  motive,  on  «.„..  i„dividu.l  .^ci-lon? 
occ»lon..  i..d.cat.*  tb.  p.rticular  .,*ci«  of  delinquency  int.,  which  the  .ndS  hL 
thu.  b^n  in.,«.ll«d,  ,i..  „e„d«=ity:  th.  rery  .p«,ie.  by  whi.h  the  n.oet  pl«l  b l.Tf 
.11  pretence  for  exclusion  on  th.  ground  of  in.prol.lty  i.  .ffor.led.  In  anv  XrcU 
the  .rgument  for  the  .,nlu«io„  i.  no  mor.'than  thi. :  II.  ha.  violate!  the  ouiaUonHT 
moral.ty  in  «„..  K,rU  of  way.,  therefor,  it  i.  n.or.  or  le,,  probal.le  that  he  "XuZ 

v.oUt«d  th.  obLgatioHH  of  n.orality  not  only  in  oth.r  .orU  of  wayn'  but  in  tl".  very  ^rt 
of  w.y.  on  forn,.r  oce«,o„« :  therefore  it  i.  more  or  le,.  probable  that  .«  he  will  on  Th. 
o«wion  now  in  hand.  Jor  .uspicion,  •  mo.t  perfectly  pro,»r  gr,.u.,d ;  for  rejection,  none 
r  :;i!!;'  «•"»"•  ^'»"-»l^«*''y">«ntioned  [for  intere,;  and  the  Ike];  to  whici^  Zr 
be  add^  tho«.wh.ch  follow  1.  I„  thi.  line  of  delinquency.  l.yondioV.f  1  .11 
other.,  the  «ale..  lengthy  th.  degree,  .re  numerou..  .  .  .  To  all  then,  different  leveU 

gr«Ut.o„.:  b Imd  and  br..nl...,  it  hw  but  one  alternative ;  -  .hut  or  open.  like  a  v.lv." 
up  or  down.  l.k.  .  .te.n.H>nginc  ...  2.  When  U.e  door  of  the  witne.;.box  i.  "b! 
.g.in.t  .  proponed  w.tncM  on  thi.  Kor..  it  i.  generally  on  the  grou.id  of  Home  .ingl. 
tr„.«gr«.Mon  of  th..  «,rt.  But .  .ingle  tra„.gre.,ion  of  thi.  «,rt.  -  what  do«.  it  prove  ? 
.  .  .  Th»t  on  on.  usign.ble  occwion  the  convict  hu  been  known  to  fall  into  that 
.ort  of  tran.gre«,.on.  which  every  human  adult  mu.t  .1«,  have  fallen  into,  n.ore  time, 
than  on.  on  occasion,  waignable  or  unawignable.     •  I  ..id.'  *iv.  th.  P.aln.i.t,  '  I  wid  in 

H7„!I!1  '  "i  h"""  '!^v. '!?'  "  '"  '"  *■"  *"'"'  *»""  ""'  obaervation  came  f>.,„,  him  ;  bit 
he  ne«l  not  have  w,.hed  to  retract  it  in  hU  coole.t  moment..  From  .  .ingle  lie  told  in 
the  cour.e  of  ever  .o  long  .  life.  .  man  m.y.  without  .ny  gram.natical  impropriety  be 
denominated  .  l.ar  .  Upon  the  whole,  h.  who  con.iderShow  f.w  in  comparison  ar^ 

«.e  occasion,  m  which  any  advantage  (how«M,ver  impure,  .nd  overbalanced  bv  ultimate 
t^^l  ™?r^  "  .^  fT*"*  ^''  *"'*'"^'  ""•  '  """K^""'  J°"'  *''»»  "'«  "'  the  opinio" 
at  l««t  .  hundred  t.me«  for  one  that  faleehood,  wilful  fal«,hood.  ha.  taken  iu  place. 

«,;ectltnl«'^'^  I'  ■^""'  ^''''l""^"  ''^oo*  of  ««ht)  i«  »l'~>l"t.  rejection: 

rejection  in  all  cares:  —  not  suapicion  and  distrust.  f.J.]  The  very  repuirnance  with  whi^h 
It  b  but  natural  th.  re^Ier  .hould  have  ,«:eived  the  pL^.ition  of  Sgtl  e'dJ^Jof  ju. 
uce  to  testimonyof  thi.  tainted  kind.  i.  a  «)rt  of  proof  and  earned  of  the  «ifetv  of  Z 

^T::.X  \  K  ^  •  '  ■?,  P^"'"*"*  i»  *''«  "'iff™*  -  «>  con.picuou.  and  i.npressiv.  th. 
warning  winch  it  give.,  U>.  danger  i..  not  that  the  rnw  thus  distinguished  .hould  gain 
too  much  credence,  but  that  he  should  not  gain  enough.    V„num  habefin  cornu     [4  1  Su^ 

^JuZZ^T  ^'."'"*  "^f"""  ''•'"'  "''  •'"'°"8h  open,  suppose  an  inexoribli  deS 
ear  turned  to  bin. ;  and  observe  the  conrequenc:- that  cri„,e..  all  imaginable  crime.,  may 
be  committed  with  impunity,  with  .ure  impunity,  on  his  per«,n  and  in  his  presence! .  .  . 
15.]  Infamy,  and  (as  a  vi.ibl.  sign  of  infamy)  exclusion  from  the  «inctnary  of  justice. .  .  . 
one  of  the  ....tance..  which,  in  but  too  great  number,  may  be  found  in  the  English  a.  well 
^ntr  ~^'""''^i  'y-*^""'  °*  the  sort  of  punishment  which  ha.  neen  called  m«-,  J" 
pan  .hment:  punishment  m  aliemm  personam:  a  sort  of  punishment  which,  in  thi.  par^ 
not  flll^''  "1J°"  -f  •  ""7  ^  ''**''^  ^hance^edtey  punishment.  The  punishment  does 
wllfL  '^°  A*  "I!"- "  ^^^  '•  '^''«l"»"fied.  but  upon  all  per«,ns  who  may  have  nwd  of 
hu.  evid«,ce.    A  certain  person  has  offended,  and,  to  add  a  .Ung  to  his  punishm«mt.  m 
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anoff«ndlng  orowd  U  eoUMtod  Uilow,  and  •  piaiful  ol  i«inlihm«nt  U  thrown  down  upon 
thtir  bend*  ool  o!  •  window.  An  Innocw*  »lt»nft  U  UU  hold  of.  tiid  »  iword  rim 
throoKh  hit  body.  Ih»t  with  Um  point  of  It  •  umIm*  tcnUch  m»y  be  giran  to  th«  e^Uff 
who  bM  proTok*!  lU  thU  T«ug.«no.. ...[«.]  H  trom  tbnt  nwdiftcrtlon  of  Improbity  which 
eon«uU  io  n  branch  of  »»rnelty  on  th«  r.ry  iori  of  oooMlon  .  quMtloo  (tIi.  judioUl 
iMtimony ).  no  luaowut  ground  for  •wlu.loo  on  b«  d»Iuc*l,  -  much  Um  (it  U  .Tld«nt) 
enn  It.  from  improbity  m»nlf«.ting  itwlf  in  any  oth.r  ih«p«.  ...  A  wmple  or  two  mu»t 
Mrr*  in»t«tta  of  a  completa  lUt.  To  Judg*  of  ofl«no«i  by  ponUhm«nt*  tho  matt  dttMt- 
•bl*  of  mwikiiid  •hould  bt  found  in  tb*  o1m«  of  trniton.  .  .  .  During  th*  wnrfar* 
bctwtan  the  Two  KoMt,  — that  U,  from  generntlon  to  g  lemtlon.  — the  good  people  of 
Englwd,  good  and  bad  together,  were  altemaUly  loyalUU  and  Uaitore:  coiieequently,  if 
the  men  of  law  were  fit  to  be  believed.  In  all  that  time  icaroe  a  man  in  the  country  that 
wai  at  to  be  believed.  Look  back,  a*  above,  to  a  few  hundred  yean"  diitaiioe  in  the  track 
of  time,  you  we  a  whole  nation  compoeed  of  traitor*  Look  on  to  few  hundred  degree.' 
diHUnee  In  the  track  of  space,  you  may  eee  a  whole  colony  composed  of  felon*  :  and  felone 
not  in  pout  merely,  like  the  traitor*  but  in  tut,  duly  converted  into  that  lUte  In  due  form 
of  law  Upon  the  evidence  of  thU  or  that  one  of  tboee  felone,  thU  or  that  other  of  them 
hat  from  time  to  time  lutferwl  death ;  murdered,  thereby,  or  not  murdered,  la  a  question 
I  leave  updiscuswd  for  tlie  amuaement  of  tboM  who  lent  them  there.  .  .  .  Take  homi- 
el<le  1..  thu  ^aj  oi  duelling.  Two  men  quarrel;  one  of  them  calU  the  other  a  liar.  So 
hiehly  does  ho  prixe  the  reputation  of  veracity,  that,  rather  than  suffer  a  sUin  to  remain 
ni«n  it.  h«  determines  to  risk  bU  life,  challenges  hU  adversary  to  fight,  and  kills  him. 
Jurisprudence,  in  iU  sapience,  knowing  no  ditlerenoe  between  homicide  by  consent,  by 
which  uo  other  human  being  U  put  in  fear  —  and  homicide  In  pursuit  of  a  scheme  of  high- 
way robbery,  of  nocturnal  housebreaking,  by  which  every  man  who  hat  a  life  u  put  m 
fear  of  it,  —  has  made  the  one  and  the  other  murder,  and  consequently  felony.  The  man 
prefers  death  to  the  imputotion  of  a  lie,  — and  the  Inference  of  the  law  is,  that  lie  can- 
not open  his  mouth  but  Ilea  will  issue  from  It.  Such  are  the  liioonslsUncies  which  are 
unavoidable  in  the  application  of  any  rule  which  Ukes  improbity  for  a  ground  of  exclu- 
sion. Take  it  for  a  ground  of  suspicion  only,  all  these  absurdities  are  avoided.  ...  If  the 
legislator  had  his  choice  of  witnesses  upon  every  occasion,  and  witnesses  of  all  sorts  in  his 
pocket  he  would  do  well  not  to  produce  any.  upon  any  occasion,  but  such  over  whose 
eonduc't  the  tutelary  motives  exercised  despotic  sway  ;  in  a  word,  to  admit  no  other  men 
for  witnesses  than  perfect  men  But  perfect  men  do  not  exist ;  and  If  the  earth  were  cov- 
ered with  them,  delinquenU  would  not  send  for  them  to  be  witnesses  to  their  delinquency. 
In  such  a  state  of  things,  then,  the  legulator  has  this  option,  and  no  other :  to  open  the 
door  to  all  witnesses  or  to  give  license  to  all  crimes.  For  all  purposes,  he  must  take  men 
as  he  finds  them :  and,  for  the  purpose  of  testimony,  he  must  Uke  such  men  as  happen  to 
have  been  in  the  way  to  see,  or  to  say  they  have  been  in  the  way  to  see,  what,  had  it  de- 
pended  upon  the  actors,  would  have  been  seen  by  nobody."  ♦ 

There  can  he  ihen,  no  justification  (or  the  disqualification  of  a  person 
by  reason  of  convict'on  of  crime ;  and  legislation  has  now  in  most  juris- 
dictions recognized  this,  with  more  or  less  thoroughness,  by  abolishing  the 
common  law  rule.  In  a  few  jurisdictions,  nevertheless,  it  remains  in  full 
scope  (though  defined  by  statute),  and  in  many  others  it  is  retained  for  the 
crime  of  perjury.*  These  anachronisms  ought  not  to  be  longer  countenanced: 

1002,  Riddiek,  J.,  in  Vance  v.  Stale,  70  Ark.  272,  88  8.  W.  37 :  "  We  .ake  this  occasion, 
also,  to  call  attention  to  the  backward  stote  of  the  law  in  this  Stete  in  reference  to  the 

♦  These  arsameDts  will  be  found  epitomised      Edward  Livingston  of  Lonisiuia,  in  bis  Intr* 
in  the  treatii  of  Chief  Justice  Appleton  of     ductory  Report  to  the  Code  of  Evidence  ( Work* 
Maine,  on    Bridence  (I860),  c.  in.    Similar     ed.  1878. 1,  468). 
ones  were  published  (circa  1883)  by  Mr.  Justice         •  The  statotee  are  collected  ante,  i  488. 
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aompttwey  or  wilMMM  eonTletod  of  felony.  Th.  «Utau«  which  r.nd«r  luch  witnMM. 
.B«,mp,UBt  b.  ana  to  .  cl«.  ot  .ntiq«»ud  Uw.  wWoh  ..  ,^««i  .,ld.u«..  ITd  wh  chT 

lb.y  u«  of  Ui.  Mm.  cU«  m  th.  Uw.  which  foriu.rl,  forUd.  th.  parti.,  to  tb.  .uit  fc^ 
U.llfyi,.g  .nu  clo..d  th.  mouth  of  th.  d.f.„d...t  on  Uil  for  huK  «d  .houU  bl  .^ 
peaied  -  th««iUw.  av.  UH.n  r-p^Jed.  for  .uch  ....lUr.  .hould  go  .  nl,  to  th,  ISt « 
^«,hm.nt  of  th.  w.to«..  not  to  th.  .,clu.iou  of  hi.  i^tiJij.  Th.r.  i^  no  iL 
rw-ou  why  .  p.r»on  who  know,  wythiog  rnauruj  ,0  lh«  d^ibion  of  .cJL  on  t  U Uhou M 
not  b.  p.rn.itt.d  to  t.ll  it.  whaur.,  m,j  b.  hu  «h.,«t.r.  th.  Jury  b.! n^^low^ t  Xh 
h»  t«l»uony  .n  connection  with  hi.  ,har«t.,  .„d  wt.c.d.„i.^ThJ  tutl^  noHS 

T'     .1.°  •         «  '^•'"'•^  '"  "*•  ''""'  "'  ""»'•  'f-IMUtly  mult  on  «pp.,l  i„  „».rX 
wd  m  th»  w.y  Ju.tic.  i.  oft«„  thw.,t,d.     Th.r.11,.  v.ry  f.w  SuKt  "  ow  ritS 

"^LirrtSiVti'iT "»'""°"  •"'•"'  "•"  '«'^'^'  ""•'»»"  '-./^^'nri: 

§  520.   Sana :  Xlad  of  Orta*  that  DlaqaaUfiaa. 

1»4l'.  Profcor  Simon  Orttnleu/,  Eridance,  |  a7;l :  i  "  It  i»  a  ooint  of  nn  .m.ii  Aim     1. 
to  d.t.rmi„e  pr«o,«..y  th.  eri.„o.'whic.h  rend/r  .h.  p-rpiiratorTht  nCr"  •fS'S 

.u  rr  W  ,^.  7"'"',"""  '."l'^-^-''-^-^'-""  '-n.i  be  u,x,n  an  offence,  i  npi;:; 
.uch  a  dereliction  of  moral  pr.nc.pl..  a.  carri..  with  .t  a  conclusion  of  a  toUl  di  n,gard  to 
the  obligation  of  an  oalh.'»     But  the  difficulty  lie.  in  the  -peoiflcation  of  th*.."^  ce^ 

i»Sard  to  th.  two  form.r,  a.  all  tmasou..  and  aImo.t  all  f.lonie.  were  puni.h.bl.  wi  h 
death  .t  wa.  very  natural  that  crime,,  deemed  of  «,  grar.  a  character  m  to  rem  er  th. 
S  V;T"'  to  li„. hould  b.  con.id.r.d  a.  rendering  him  unwor^y^/wlVi  I 
Court  of  Justice.     But  the  extent  and  meaning  of  the  term,  crimen/M^iu  our  law   i! 

tJi.  term,  It  included  not  only  forgery,  but  .v.ry  .pecie.  of  fraud  and  deceit  <    If  th. 

kind,  of  ccenag.  anu  knavLh  practice  in  bargaining.'  But  it  i.  clear,  that  the  Comm^ 
Uw  ha.  not  employed  the  term  in  thi.  extensive  «n.e,  when  applying  it  to  thl  d^"^" 

itr/-l!fr"'v'*^T  '"""f""'  •°''  '»''°y  »««"«••.  oleiri;  belonging  to  th, 
er,men/al»  of  the  civilian.,  have  net  thi.  effect.  Of  thi.  wrt  ar«  deeeiu  in  the  quality  of 
provision..  deceiU  by  fal.e  weighU  and  measure..  con.piracy  to  defraud  by  ?p«Si°g 


ITiis  topic,  beiug  practically  almost  obso- 
lete, and  destineil  soon  to  becuine  entirely  so 
may  lie  her.  suffit-icully  expnundiMl  by  c|uutiiis 
the  wnnis  of  Professor  Greeulenf,  which  hare 
served  to  Kuide  onr  Courts  iu  their  rulings  aiiic. 
1842.  rho»e  paosagcs,  iucluiliiig  suih  notes  as 
are  here  reproduced,  are  plat-ed  iu  quotation 
marks ;  the  scanty  modern  rulings  are  added 
without  such  marks. 

•  "2  l>pcN.  R.  186,  per  Sir  Wm.  Scott." 

...  't  '"'•  *  ■*"•  ""  ''*''''•  P-  '7 ;  6  Com.  Dig. 
SM,  Ttilmmgnr,  A.  4,  S ;  Co.  Lit.  6,  b. ;  2  Hale. 
r.  I,.  277;  1  Stark.  Kvid.  94,  9i.  A  conviction 
for  petty  lan-env  dinqnalilies,  as  well  as  for 
grand  larceny:  Fendcxk  v.  Mackinder.  Willes 
K.  665  ;  aeeord,  for  grand  larceny,  1899,  State 
V.  (lark,  60  Kan.  4.'iO,  56  I'ac.  767. 

.  V.'V*'*''''^-  »•  «''•  !W.  «'  legem  Coraeliam 
f?./"'"^  .  Cujac.  Opera,  Tom.  ix.  in  locum, 
(hd.  Prati,  A.  n.  1839,  4to,  p.  2191-2200); 
1  Browns  Civ.  *  Adm.  Ijiw,  p.  425;  Pig.  lib 
4(<.  tit.  10;  Hainoc.  in  Pand.  Pars  vii.  §  214-218. 
Ihe  criinen /alii,  u  recogniied  in  the  Roman 


Law,  might  be  committed,  I.  by  words,  a.  in 
perjury ;  2.  by  writing,  as  in  forgery ;  3.  by 
ait,  or  deed ;  namely,  in  eouuterfeitinc  or  adnl- 
teratiuir    tha    nnl.lio  ^r^,^       i_   .__„,_... 


esi 


'  .  — 7'  —■..."/,■"  v.ijuuM7ritfiiinf;  or  auni' 
teratiug  the  public  money,  — in  frauduleuilv 
substituting  one  child  for  another,  or  a  snppo- 
sititious  birth,  —  or  in  fraDduleiitly  personatma 
another,  —  iu  using  false  weights  or  measures,  - 
in  selling  or  mortgaging  the  same  thing  to  two 
several  pernon*  iu  two  several  contracu,  —  and 
in  officiously  supporting  the  suit  of  another 
by  monev,  fcc,  answering  to  the  common  law 
crime  of  maintenance.  Wood,  Instit  CivU 
I^»- P,;  »8».  283  ;  Halifax,  Analysis  Horn.  Uw. 
p.  134. 

•  •'  Dig.  lib.  47.  tit.  20, 1.  3,  Cujac.  (in  locum.) 
Opera,  tom.  ix.  (Ed.  supra)  p.  2224.  Stellio- 
natns  nomine  signiacatnr  omne  crimen,  nnod 
nomen  proprium  uon  habet,  oniiiis  fraus,  qua 
nomine  proprio  vacat.  Translutnm  autem  ess. 
nomen  stellionatns,  nemo  est  qui  nesciat,  ab  aai- 
mall  ad  hominem  vafrum,  et  de<ipiendi  peritnm: 
lb.  Heinec.  ad  Pand.  Pars  vii.  «  l47.  14S: 
1  Brown's  Civ.  4  Adm.  Law,  p  4S«  " 
I  * 
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falM  new.,'  »nd  aeveral  others.  On  the  other  hand,  it  hw  been  adjudged-  «•»»  P«'*>n« 
are  rendered  infan.oui.,  and  therefore  incompetent  to  testify,  by  having  been  convicted  of 
foreerr,'  perjury,  subornation  of  perjury,'  suppression  of  testimony  by  bril«ry,  or  con- 
spiracy  to  procure  the  absence  of  a  witness,'  or  other  conspiracy,  to  acoiuie  one  of  a 
crime,*'  and  barratry."  And  from  these  decisions  it  may  be  deduced,  that  tlie  crtmen/aln 
of  the  Common  Law  not  only  involves  the  charge  of  falsehood,  but  also  is  one  which  may 
iniuriouHly  affect  the  administration  of  justice,  by  the  introduction  of  falsehood  and  fraud. 
At  least  it  may  be  said,  in  the  language  of  Sir  William  Scott,"  '  so  far  the  law  has  gone, 
affirmatively;  and  it  is  not  for  me  to  say  where  it  should  stop,  negatively.'  " 

§  521.    Same :  Judgmrat  not  OhiUt,  Diaqaalifiaa. 

1842,  Professor  Simon  Oreenleaf,  Evidence,  j  373:  >  "  We  have  already  remarked,  that 
no  person  is  deemed  infamous  in  law,  unUl  ho  has  been  legally  found  guilty  of  an  In- 
famous crime.  But  the  mere  verdict  of  the  Jury  is  not  sufficient  for  tins  purp<we ;  for  it 
may  be  set  aside,  or  the  judgment  may  be  arrested,  on  motion  for  that  purpose.  It  is 
the'jwlgment,  and  that  only,  which  b  received  as  the  leRal  and  conducive  evidence  of  the 
party's  guilt,  for  the  purpose  of  rendering  him  incompetent  to  Ustify.^  And  it  must 
appear  that  the  judgment  was  rendered  by  a  Court  of  competent  jurisdiction.'  Judg- 
went  of  outlawry  for  treason  or  felony  wiM  have  the  same  effect;  *  for  the  party,  m  sub- 
mitting  to  an  outlawrv,  virtually  confesses  hU  guilt;  and  so  the  record  is  equivalent  to  a 
judgment  upon  confeiion.  If  the  guilt  of  the  party  should  be  shown  by  oral  evidence, 
and  even  by  his  own  admission  (though  in  neither  of  these  modes  can  it  be  proved,  if  the 
evidence  be  objected  to),  or,  by  his  plea  of  guilty,  which  has  not  been  followed  by  a  judg- 

•  "The  Ville  de  Varsovie,  2  Dods.  B.  174; 
bat  see  Crowther  r  Hopwood,  3  Stark.  R,  SI." 
The  following  crinuMi  have  been  helil  insufHcient 
to  Jisqualify:  malicioa»lv  obstructing  railroad 
cant :  Com.  v.  llarae,  8  Cosh.  384 ;  fraudulently 
disiKMiug  of  a  crop  sulij.u't  to  lien  :  1897,  State 
V.  (irwii,  48  S.  C.  13f>.  M  S.  E.  234. 

1  "  R.  ■>.  DavM,  S  Mo<l.  74." 

•  ■■  Co.  Lit.  6,  b.;  6  Com.  Dig.  353,  Ttttm. 
A.  5." 

'  "Clancey's  case,  Fortesc.  R.  208;  Bnsbell 
r.  Barrett.  Ry.  i  M.  434." 

»  "  2  Hate,  P.  C.  277 ;  Hawk.  P.  C.  b.  2, 
c.  46,  S  lOl :  Co.  Lit.  8.  b. ;  R.  u.  PridJle,  2 
I.«arh,  Cr.  Cas.  496 ;  Crowther  v.  Hopwood, 
3  Stiirk.  B.  21,  arg. ;  1  SUrk.  Evid.  95 ;  2  Dods. 
R  191  " 

u  "  R.  V.  Ford,  2  Salk.  690;  Bull.  N.  P.  292. 
The  receiver  of  stolen  g'  kkIs  is  incompetent  as  a 
witness ;  see  the  trial  of  Aboer  Rogers,  p.  136, 
137.  If  a  statute  declare  tlie  pernetrauir  of  a 
crime  '  infamous,'  this,  it  Menu,  will  render  him 
incompetent  to  testify :  Pliil.  ft  Am.  on  Evid. 
p.  18 ;  1  Phil.  Evid.  p.  18;  1  Gilb.  Evid.  by  Lofft, 
p  256,257." 

u  "2  Dods.  R.  191.  See  also  2  Ross,  on 
Crimes,  592, 593."  Compare  the  same  question 
as  it  arises  for  the  use  of  conviction  of  crime  to 
impeach  a  witneu,  p"<<,  i  980;  the  deAnition 
mav  in  that  case  be  n.niewhat  difteraut. 


lav  in  «n»»  v9»c  uu  m.,,,i.«u«*  »*••«>»»» 
t  8eenotel.J520,  n»(«. 
»  "  6  Com.  Dig.  354.  Tflm.  A.  5 ;  R.  r.  Ca»- 
tel  Careinion,  8  VmI,  77  ;  I.«e  v.  Gansell,  Cowp. 
3-  Ball.  N.  P.  292;  KiU'h  ».  Smalbrook,  T. 
Ray.  32  ;  People  ».  Whipple,  9  Cow.  707 ;  Peo- 
pie  ».  Herrick,  13  Johns.  M ;  Coslimao  v.  Loker, 
2  Mass.  108:  Castellauo  i>.  Peillon,  2  Mart, 
«.  S.466";  1901.  Yates  v.  State,  —  Fla.  — ,  2» 
So.  965   (there  must  be  a  "  judgment  or  sen- 


tence"); 1851,  Smith  v.  Brown,  2  Mich.  161, 
163  (verdict  of  perjury  offered  against  B.  to 
overthrow  his  answer  in  eijuityon  the  luiitterfor 
which  he  was  found  guilty  of  perjury  ;  excluded, 
because  pending  a  motion  iu  arrest  of  juUgmeut 
B.  had  died ;  cases  cited  additionally  to  tliuiie 
above) ;  1888,  Arcia  «■  State,  26  Tex.  App.  19.t, 
9  S.  W.  685  (judgment  on  the  verdict,  not  fol- 
lowed by  sentence,  held  insufficient  under  local 
sUtutory  provisions) ;  1888,  Woods  r.  State,  ib. 
490,  508,  10  S.  W.  108  (contrary  result  reached, 
where  sentence  was  lacking,  for  an  offence 
punishable  only  by  flue) ;  1893,  .Jones  c.  State, 
32  Tex.  Cr.  1»,  22  S.  W.  404  (following  Arcia 
r.  State) ;  1896,  Evans  i:  Swte,  35  id.  485,  34 
8.  W.  285  (same) ;  1900,  Fluumoy  r.  SUte,  — 
Tex.  Cr.  — ,  59  8.  W.  902  (same).  It  would 
follow  that,  if  judgment  appean  to  have  been 
remlered.  the  party  offering  the  witness  must 
show  that  it  has  been  reversed  or  th-  offence 
pardoned:  1878,  State  v.  Howard,  19  Kan.  54)7, 
509;  1899,  State  v.  Clark,  60  id.  450,  5C  IV. 
767.  But  a  mere  showing  that  an  appeal  has 
been  taken  should  not  snfBce:  1900,  Best  r. 
Best,  22  Wash.  695,  60  Pac.  58  (conviction  snf- 
flces,  though  a  pending  appeal  results  later  in 
reveml  of  judgment ;  vet  in  such  case  con- 
tinuance should  be  allowed);  eattra ;  189S, 
Stanley  i>.  State,  .39  Tex.  Cr.  482,  46  8.  W.  645 
(disqaalilie<l  only  after  sentence  accepted  or 
judgment  affirmed) ;  1898,  Foster  v.  State.  33 
id.  399,  46  S.  W.  231  (not  diMiualifled  peiidiiiK 
appeal  taken ;  the  objector  to  show  that  the  ap- 
peal had  lieen  dismissed). 

»  "Owke  1).  Maxwell,  3  SUrk.  R.  I8.t." 
*  "  Co.  Lit.  6,  b. ;  Hawk.  P.  C.  1.    2,  c.  48, 
I  22;    3   Inst.  212;  6  Com.  Dip.  .■»4,  T<sim. 
A.  5;  1  SUrk.  Evid.  95.  96.     In  Scotland  it  is 
otherwise :  Tait's  Evid.  p.  347." 
053 


If  015-931] 


INFAMY. 


f  523 


ment,»  the  proof  does  not  go  to  the  competenqr  of  the  witneH,  however  it  mar  affect  hii 
eredibility."  * 

§  522.   Barn*:  Convlotioii  in  Anothar  Jnrtadlotloa. 

1842,  Profe««>r  Simon  Grtnteaf,  Evidence,  §  376 : »  "  Whether  judgment  of  an  in- 
famoiu  crime,  paned  by  a  foreign  tribunal,  ought  to  be  altowed  to  affect  the  competency 
of  the  party  as  a  witness,  in  the  CourU  of  this  country,  is  a  question  upon  which  iurii>U 
are  not  entirely  agreed.  But  th«  weight  of  modem  opinion  seems  to  be  that  personal  dis- 
qualifications not  arising  from  the  law  of  nature  but  from  the  positive  law  of  the  country, 
and  especially  such  as  are  of  a  penal  nature,  are  strictly  territorial,  and  cannot  be  en- 
forced in  any  country  other  than  that  in  which  they  originate.*  Accordingly  it  has  be«u 
held,  upon  great  consideration,  that  a  conviction  and  sentence  for  a  felony  in  one  of  the 
United  States,  did  not  render  the  party  incompetent  as  a  witness,  in  the  Courts  of  another 
SUte;  though  it  might  be  shown  in  diminution  of  the  credit  due  to  his  testimony."  • 

§523.  Same:  DtaquaUfioation  ramoved  by  (1)  Ravaraal  of  Jadgmant; 
(2)  Pardon ;  (3)  Berring  of  Bentanoa. 

1842,  Professor  Simon  Grtenleaf,  Kvidence,  §§  377,  378:  "  The  dinability  thus  arising 
from  infamy  may,  in  general,  be  removed  in  two  modes;  (1)  by  reversal  of  the  judgment; 
(2)  by  a  pardon ;  f  and  (:J)  by  serving  the  sentence]. 

(1)  The  reeerml  of  the  judgmtnt  must  bo  shown  in  the  same  manner  that  the  judg- 
ment itself  must  have  been  proved,  namely,  by  production  of  the  record  of  reversal,  or 
ill  proper  cases,  by  a  duly  authenticated  exemplification  of  it"  ' 

(2)  The  parilon  must  be  proved  by  production  of  the  charter  of  pardon  under  the  great 
seal;  and  though  it  were  granted  after  the  prisoner  had  suffered  the  entire  punishment 
awarded  against  him.  yet  it  has  been  held  sulBcient  to  restore  the  com|>etency  of  the  wit- 
ness; though  he  would,  in  such  case,  be  entitled  to  very  litUe  credit" '    The  rule,  tiiat  a 

807  (Tarlor,  C.  J. :  "  As  troth  ami  justice  are  not 
coiifliied  bv  ReoKraphiral  liinita  hut  are  ruexten- 
sire  with  the  concerns  anil  relationn  of  ciriliied 
commanitieii,  the  crime  which  in  reaaon  rrnden 
a  witness  iiicumpetent  in  one  coiiDtry  must  du  so 
in  all");  18,18.  Cham  p.  BIwtfcett,  10  N.  H.  .10; 
1880,  State  v.  Foley,  15  Nev.  ',2.  •■  In  the  raws 
of  State  v.  Riilgelr,  3  ilar.  A  McHen.  130; 
Clark's  lessee  ■>.  Hall.  lb.  378;  and  Cole's  lerniee 
V.  Cole,  I  liar,  k  Johns.  .'172;  which  are  Mime- 
times  cited  in  the  negative,  this  point  was  not 
rained  nor  considered  ;  they  lieing  casi-s  of  per- 
sons sentenced  in  Knglaml  fur  felonr,  and  trans- 
ported to  Maryland,  under  the  sentence,  prior  to 
the  Kevolution." 

'  See  note  2,  ante,  %  .^21. 
»  "  U.  8.  r.  Jones,  2  Whoeler  Cr.  C.  451." 
The  rale  that  a  pardon  removes  the  disquali- 
fication has  lieen  recoguizeil  from  the  betriouiiig, 
though  in  the  earlier  practice  there  was  some 
difference  of  opinion  whether  the  bnrnini;  in  the 
hand  was  also  essential ;  1 673,  I'oug's  Case, 
Kelyng  18;  1679,  Keailing's  Trial,  7  llow.  St. 
Tr.  259,  29(i;  1680,  Castlemaine's  Trial,  ib. 
1067,  108.1,  1089  (hy  the  K.  B.  and  C.  I*. ;  mere 
pardon  for  felony  does  not  make  competent, 
nnless  there  was  a  hnming  in  the  hand);  IfiSS, 
Femlev's  Trial,  II  id.  381,  426  ;  1695,  Crosby's 
Trial,  i2  id.  1291. 1296 ;  1696,  Rookwood's  Trial, 
13  id.  183,  185  (pardoned,  lint  not  burnt  in  the 
hand ;  admitted) :  Kari  of  Warwick's  Trial,  ib. 
101 1-1019  (given  benefit  of  clergy,  but  the  bant- 
ing in  the  hand  respiteil ;  exrlade<i) ;  1870, 
Curtis  ti.  Cochran,  50  N.  IL  242 ;   1880,  State 


•  "  R.  V.  Ilinks,  I  Den.  Cr.  Cas.  84,"  2  C.  * 
K.  462. 

•  "  R.  V.  Castel  Careinion,  8  East  77 ;  Wicks 
».  Smalbroke,  1  Sid.  51 ;  T.  Kay.  32,  s.  c  ;  Peo- 
ple V.  Herrick,  13  Johns.  82.  Compare  the 
same  question  in  relation  to  the  impeachment  of 
a  witness,  po»t,  §  980. 

Whether  the  judgment  may  be  proved  by 
atkittg  th»  witnfu  on  rrat§-fmmi»aliim,  i.  e  other- 
wise than  by  a  certified  cupv  of  the  reconl,  de- 
rnds  upon  a  different  principle,  examined  mal. 
1270 

Whether  the  conviction  prevents  the  nse  of  a 
dtpontim  taken  before  conviction  or  the  proof  of 
an  aUating  tignatun  affixed  to  a  will  or  deed 
before  conviction,  involves  other  prinriples,  ex- 
amined pott,  {I  1409,  1506. 

'  See  note  I,  ante,  {  520. 

•  "  Story  on  Confl.  of  Fjiws,  |  91,  92,  104, 
S20-625;  Martens's  Ijiwof  Nations,  H.  3,  c.  8, 
I  24,  25." 

•  "Com.  t>.  Green,  17  Mass  51.5.  5.19-549"; 
proceeding  upon  (!)  the  difficnitr  of  raising  an 
insne  as  to  the  record.  (2)  the  iliVerHity  of  ideas 
ss  to  criminal  condnct  in  different  conntries, 
(S)  the  hardship  of  distpiahTvinK  bv  old  and  for- 

Sitten  offences  in  other  lands.  (4)  the  principle 
at  penal  laws  have  no  effect  bevond  the  jnris- 
diction,  (5)  the  fact  that  infamv  is  a  punish- 
ment as  well  as  a  stijnna  on  character.  Aecord: 
1878,  Sims  v.  Sims,  75  N.  Y.  466,  468;  1879, 
National  Trust  Ca  «•.  Gleasnn,  77  id  400,  410; 
I«91,  Ix)gan  ».  V.  8.,  144  U.  8.  aoi.  12  Sup. 
•17.    Contra :  1824,  State  r.  Chandler,  3  Hawks 
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pardon  nstorM  tha  competency  and  completely  rehabilitates  the  party,  i«  limited  to  casei 
where  the  disability  is  a  consequence  of  the  judgment,  according  to  the  principles  of  th« 
Common  Law.*  But  where  the  disability  is  annexed  to  the  conviction  of  a  crime  by  the 
express  words  of  a  statute,  it  is  generally  agreed  that  the  pardon  will  not,  in  such  a  case, 
restore  the  competency  of  the  offender ;  the  prerogatiye  of  the  sorereign  being  controlled 
by  the  authority  of  the  express  law.  Thus,  if  a  man  be  adjudged  guilty  on  an  indict- 
ment for  perjury,  at  Common  Law,  a  panion  will  restore  his  competency;  but  if  the 
indictment  be  founded  on  the  statute  of  6  Eliz.  c.  9,  which  declares,  that  no  person  con- 
Ticted  and  attainted  of  perjnry,  or  subornation  of  perjury,  shall  be  from  thenceforth 
received  as  a  witness  in  any  Court  of  record,  he  will  not  be  rendered  comiietent  by  a 
pardon." * 

1680,  Scrogg;  C.  J.,  in  Caillemame't  Trial,  7  How.  St.  Tr.  1067,  1083:  "  In  this  I  am 
clear :  If  a  man  were  convicted  of  perjury,  that  no  pardon  will  make  him  a  witness,  be- 
cause  it  is  to  do  the  subject  wrong.  A  pardon  does  not  make  a  man  an  honest  man ;  it 
takes  off  reproaches ;  ...  it  is  only  to  prevent  upbraiding  language,  which  tends  to 
the  breach  of  the  peace.  .  .  .  [But  otberwiHC  for  other  felonies];  this  I  make  more  doubt- 
ful than  the  other,  for  a  man,  maylw,  that  hath  committed  a  robbery  would  be  afraid  to 
forswear  himself ;  for  though  one  is  a  great,  the  other  is  a  greater  siu,  and  that  in  the  sub- 
ject matter." 

(3)  Professor  Greenleqf,  ubi  tupra  :  "*  By  Stat  0  Geo.  4,  e.  32,  §  3,  enduring  the  punM- 
meiU  to  which  an  offender  has  been  sentenced  for  any  felony  not  punishable  with  death, 
has  the  same  effect  as  a  pardon  under  tlie  great  seal,  for  the  same  offence ;  and  of  course 
it  removes  the  disqualification  to  testify  ;  and  the  same  effect  is  given  by  §  4,  of  the  same 
statute,  to  the  endurance  of  the  punishment  awarded  for  any  misdemeanor,  except  per- 
jury and  subornation  of  perjury.'  But  whether  these  enactments  have  proceeded  on  the 
ground,  that  the  incompetency  is  in  the  nature  of  punishment,  or,  that  the  offender  is 
reformed  by  the  salutary  discipline  he  has  undergone,  does  not  clearly  appear." 

§  524  Same :  Statutory  Changea.  Acting  upon  the  reasons  already  set 
forth  {ante,  §  519),  the  Legislatures  of  almost  every  jurisdiction  have  long 
ago  either  entirely  abolished  or  narrowly  restricted  the  disqualification  by 
conviction  of  crime.  The  earliest  statute  seems  to  have  been  that  of  Eng- 
land, in  1843.  The  statutes  in  the  United  States,  when  not  providing  for 
entire  abolition,  usually  retain  the  common  law  rule  for  perjury  only  (in- 
cluding subornation)  ;  while  a  few  retain  it  in  its  original  scope  as  to  kinds 
of  crimes,  but  apply  it  in  criminal  trials  only  ;  neither  of  these  limitations 
has  any  justification  in  logic  or  policy.' 

B.  Foley,  IS  Nev.  67,  ami  c«»ei  cited;  1891, 
Boyd  v.'V.  8.,  143  U.S.  4iO,  12  Kup.  293;  1891, 
Lusan  r.  U.  8.,  144  id.  SOT,  12  Sup.  617. 

^  "  If  the  panloD  of  one  sentenced  to  the 
penitentiary  for  life,  contains  a  pruviso,  tliat 
nothing  therein  contained  shall  he  I'uustmed,  so 
as  to  relieve  the  party  from  tlie  leg-il  disabilities 
consequent  npun  his  sentence,  other  than  the 
imprisonment,  the  proviso  is  void,  au<l  the  party 
is  cully  rehabilitated :  People  v.  Pease,  3  Johns. 
Cas  3*33  " 

«  K.  1..  Ford,  3  Salli.  689;  Pover  i>.  Maes- 
toer,  S  Gsp.  92, 94 ;  3  Ross,  on  Crimes,  59!i,  S96 ; 
R.  V.  Greepe,  3  Salk.  513,  SI4 ;  Bull.  N.  P.  292 ; 
Phil,  k  Am.  on  Evid.  21,  32."  Contra  :  1895, 
Diehl  w.  Rogers,  1 69  Pa  316, 33  AU.  434.  "  See 
also  Mr.  Margrave's  Juridicsl  Arguments,  Vol. 
S,  p.  331,  el  teg.,  where  this  topic  is  treated  with 
great  ability.     Whether  the  disability  is,  or  is 


not,  made  a  part  of  the  judgment,  and  entered 
as  snch  on  the  record,  does  not  seem  to  be  uf 
any  importance.  The  form  in  wliich  this  <ll» 
tiuVtion  is  taken  in  the  earlier  cases,  evidently 
shows  that  its  force  was  understood  to  coii^iifl  in 
this,  that  in  the  former  case  the  disability  was 
declared  by  the  statute,  and  in  the  latter,  that  it 
stood  at  Common  Law." 

For  the  same  question,  arising  in  relation  to 
the  imitenckmeHl  of  a  witness,  see  /xMf.  t;  '.'80. 
•  "  See  also  1  W.  4,  c.  37,  to  the  same  eftcrt." 
'  The  statutes  have  been  already  set  'Hit, 
ante,  §  488;  in  the  following  list  a  tongli  sum- 
mary is  given,  with  the  local  rulings  roiici  ruing 
the  effect  of  the  statutes :  A'*?.  1843  (alwlirilieil ) ; 
Can.  (alwlished) ;  1867,  R.  v.  Webb,  II  Cox  (>. 
1.33,  Lush,  J.  (convict  under  deathHsentencc,  ilis- 
qnalifled,  because  "  under  the  olil  law  a  |ii'r»>n 
attainted  and  sentenced  to  death  »as  (Icouitd 
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§  525.  (5)  "  AUagua  tnipitttdliiam  siuim  " ;  OeMral  PrinolpU.  During  the 
16008  and  17008  there  appeared  in  several  quarters  of  the  law  of  evidence 
a  tendency  to  recognize  as  a  general  principle  of  disqualification  the  maxim 
tumo  turpitudinem  mam  alUgans  audiendua  est.  The  notion  underiying  the 
maxim  is  that  a  person  who  comes  upon  the  stand  to  testify  that  he  has  at 
a  former  time  spoken  falsely  or  acted  corruptly  is  by  his  very  confession  a 
liar  or  a  villain,  and  therefore  untrustworthy  as  a  witness.  Before  exam- 
ining the  validity  of  the  principle  as  a  whole  for  our  law  of  evidence,  it  will 
be  desirable  to  notice  the  specific  situations  in  which  it  has  been  invoked. 
There  are  five  of  these,  each  dealt  with  in  a  group  of  precedents  independent 
of  the  other  and  only  loosely  connected  by  the  general  notion  of  the  above 
maxim. 

§  526.  Buna  :  AoeompUoe,  as  diaqaalified  by  Ua  Oullt  It  was  frequently 
urged  against  an  accomplice,  durinf,  :he  1600s  and  ITOOs.  that  since  by  his 
own  confession  he  was  guilty  of  crime,  this  turpitude  thus  acknowledTed 
made  him  as  incompetent  as  if  it  were  proved  by  conviction  for  the  crime 
This  argument  is  only  broadly  related  to  the  above  maxim,  and  yet  this  rela- 
Mon  is  frequently  noticed  in  the  opinions  dealing  with  the  other  instances.  It 
nust  be  distinguished  from  the  argument  of  disqualification  as  a  co-indictee 
{post,  §  580)  and  of  disqualification  by  reason  of  a  promise  of  pardon  (post, 
§  576).  The  argument,  however,  was  judicially  repudiated  from  the  very 
beginning,— partly  on  the  ground  of  necessity,  partly  on  the  ground  that 
turpitude,  though  self-confessed,  was  no  hindrance  unless  there  had  been  a 
conviction  of  crime : 


civilly  dead  ") ;  Ala.  (abolighed,  except  for  per 
jurv  or  subornation  of  it) ;  Ariz,  (abolished) ; 
^i*.  (alwlislied  only  as  to  treatment  of  convicts, 
nnless  when  pardoned ;  incompetencv  retained  in 
mil  canes,  when  convicted  of  smoifip'd  ofTenies) ; 
Cul.  (aliolished) ;  Colo.  (alM)li»hed,  in  civil  cases; 
SfwWc,  retained,  in  criminal  cases) ;  Vulumhia 
(aboliiihed,  atmhle,  except  for  perjurv) ;  Conn, 
(abolished);  A/,  (abolished);  f-o.  abolished, 
except  for  perjury);  Ga.  (aboluhed);  ffaw. 
(abolished,  except  for  perjurv);  Ida.  (abo|. 
ished);  ///.(a^  -lished);  /nrf.(»<;mWf,almlislied); 
/«.  {fembi,,  a.  jllshed) ;  Kan.  (diMiualiflcation 
abolished  for  civil  cases) ;  Ay.  (no  person  con- 
victed of  perjury  or  equivalent  offences  is  to  be 
competent ;  no  prisoner  in  a  penitentiary  is  com- 
petent ;  all  persona  are  made  competent  except 
those  exi.reoslv  disqualified  bv  statute) :  1886 
Com.  i:  McGuire,  84  Kv.  57  (clisqualification  no 
longer  exists  except  for  perjurv,  etc.,  under 
otats.  §  1180);  1890,  Com.  e.  Minor,  89  iil.  555, 
13  S.  W.  5  (same ;  but  the  rule  is  limited  to 
criminal  cases,  since  §  606,  Civ,  Code,  disqualifies 
convicts  in  civil  cases) ;  1 896,  Hancock  f,  Parker, 
100  id.  143,37  S.  W.594  (admitting  iu  a  criminal 
case  a  convict  in  penitentiary  for  obtaining 
money  by  false  pretences) ;  La.  (abolished  for 
civil  cases ;  convicts'  testimony  admissible  for 
or  against  each  other)  ;  1889,  State  i:  Mack, 
41  La,  An.  1079,  1082,  6  So.  808  (held  to 
be  in  criminal  cases  abolished) ;  1890,  State  b. 
McMaoBB.  42  id.  1194,  8  So.  305  (same);  1903 
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State  V.  Williams,  HI  La.  —,  35  So.  505; 
(State  V.  Mc.Manus  approveil);  Me.  (abol- 
ished);  Md.  (alwlishcd,  except  for  perjury): 
Mmt.  (abolished) ;  M;,h.  (aboli.shed)  ;  J/inn, 
(aliolished) ;  Miss,  (abolished,  except  for  perjury 
and  subornation  of  perjurv) ;  Mo  (abulished) ; 
Mml.  (alKilished) ;  Nebr'.  (abolished);  A>p. 
(abolished) ;  JV.  //.  (aboliahe<l) ;  A'.  J.  (abol- 
ished) ;  N.  M.  (abolished) ;  A'.  Y.  (abolished) ; 
A^.  C.  (abolished);  N.  l>.  (abolished,  semUt, 
except  for  perjury  or  subornation,  conditinimllv) ; 
Ok.  (abolished) ;  OH.  (abolished,  except  for  per- 
jury and  subornation  of  perjurv,  conditionalk) ; 
Or.  (abolished) ;  P,i.  (abolished,  exo-pt  iu  part 
for  perjury);  1899,  Com.  i-.  Clemmer,  190  I'a, 
202,  42  Atl.  675  (one  under  sentence  of  death, 
admitted) ;  R.  I.  (alwlisbed) ;  H.  U.  (like  N. ».) ; 
Ttnn.  (retained  for  a  lung  list  of  crimes  speci- 
fied ;  convicts  competent  against  each  other  for 
prison  offences) ;  1887,  .Murgau  v.  State,  86 
Tenn.  472  (statutory  competency  as  defendant 
overrides  disqualificatiou  by  foriner  conviction) ; 
Tfx.  (retained,  with  regulations) ;  U.  S.  (local 
law  to  apply;  but  perjurv  or  subornation  is  to 
disqnalify);  Uiah  (aliolished);  Vt.  (abolished, 
except  for  perjury  or  subornation  or  attempted 
snbomation  of  perjury);  Va.  (retained,  with 
modifications^ ;  Wash,  (abolished,  except  for 
perjurv);  W .  Va.  (retained,  except  fur  other 
than  forgerv-convictions  in  criminal  cases  by 
leave  of  Court) ;  H'is.  (abolished) ;  H'jo,  (abot 
i.nhed,  for  civil  cases). 
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TESTIMONIAL  QUALIFICATIONS. 


[Chap.  XXI 


1063,  Tong'$  Cm*,  Kelyng  18  :  •'  It  WM  rMolved  that  wme  of  thoie  penon*  who  wen 
•qnally  culpable  with  the  rest  may  be  made  um  of  aa  witneiaes  against  their  feUowa ; .  .  . 
aiid  the  law  alloweth  OTery  one  to  be  a  witneta  who  ia  not  oonvioted  or  made  infamoua 
for  aome  crime ;  and  if  it  were  not  ao,  all  treasons  would  be  safe,  and  it  would  be  impos- 
sible for  any  one  who  conspires  with  never  so  many  othera  to  make  a  disoorery  to  any 
purpose." 

1698,  Charnoeet  Trial.  12  How.  St  Tr.  1877, 1403 ;  Defendant  (objecting  to  the  witness 
to  treason)  :  "  He  makes  himself  a  criminal  by  his  own  confession,  and  that  of  a  Tery 
heinous  crime,  and  it  is  equal  ...  as  if  he  had  confessed  it  upon  an  indictment,  and 
then  the  Uw  can  take  no  notice  of  him  as  a  good  witness  " ;  L.  C.  J.  Holt  (charging  the 
jury)  :  "  Now,  as  to  that  objection,  I  must  tell  you, .  . .  you  may  consider  that  traitorous 
conspiracies  are  deeds  of  darkness  as  well  as  wickedness,  the  discovery  whereof  can  prop- 
erly come  only  from  the  conspirators  themselves.  .  .  .  And  though  men  have  been  guilty 
of  such  heinous  ofFences  in  being  partaker*  or  promoters  in  such  designs,  yet  if  they  come 
in  and  repent  and  give  testimonies  thereof  by  discovering  the  truth,  great  credit  ought 
to  be  given  to  them,  for  such  evidence  was  ever  accounted  good." 

1827,  Abbott,  C.  J.,  in  ThutlewoodU  Trial  (Cato  Street  Conspirators),  83  How.  St.  Tr. 
681,  921,  as  reported  in  Campbell's  Lives,  IV,  312 :  "  Dark  and  deep  designs  are  seldom 
fully  developed  except  to  those  who  consent  to  become  partidpators  in  them,  and  can 
therefore  be  seldom  exposed  and  brought  to  light  by  the  testimony  of  untainted  wit- 
nessea.  Such  testimony  is  to  be  received  on  all  occasions  with  great  cantion;  it  ia  to  be 
carefully  watched,  deliberately  weighed,  and  anxiously  considered.  He  who  acknowl- 
edges himself  to  have  become  a  party  to  a  guilty  purpose  doee  by  that  very  acknowl- 
edgment depreciate  his  own  personal  character  and  credit.  If,  however,  it  should  ever 
be  laid  down  aa  a  practical  rule  in  the  administration  of  justice  that  the  testimony  of 
accomplices  should  be  rejected  aa  incredible,  the  most  mischievous  consequences  must 
necessarily  ensue  ;  because  it  must  not  only  happen  that  many  heinous  crimes  must  pass 
unpunished,  but  great  encouragement  will  be  given  to  bad  men  by  withdrawing  from 
their  minda  the  fear  of  detection  and  punishment  through  the  instrumentality  of  their 
partners  in  guilt ;  and  thereby  universal  confidence  will  be  substituted  for  that  distrust 
of  each  other  which  naturally  possesses  men  engaged  in  wicked  projects  and  which  often 
operates  aa  a  restraint  against  the  perpetration  of  offences  to  which  the  cooperation  of  a 
multitude  is  required."  > 


§  527.  Bame :  Witneaa  retractlag  Former  Perjorad  Testimony.  The  argu- 
ment waa  often  urged,  during  the  1600s  and  ITOOs,  and  appears  to  have  been 
generally  accepted  by  the  judges,  that  one  who  came  to  the  stand  to  testify 
that  upon  a  former  oath  he  had  sworn  falsely  was  as  a  self-confessed  perjurer 
incapable  of  trust : 


>  Accord:  1774,  Clarke  v.  Shee,  Cowp.  197 
(action  for  money  paid  by  the  plaintiff's  clerk 
from  the  plaintiff's  funds  to  the  defendant  for  a 
lottery  chance ;  against  the  clerk's  testifying  for 
the  plaintiff.  Mi.  Buller,  afterwards  Judgo, 
argrned  that  the  clerl(  "  is  a  imrtieept  criminii, 
and  therefore  clearly  incompetent,  for  no  man 
shall  be  admitted  to  prove  his  own  tarpitode, 
as  perjury  or  the  like ;  thii  man  was  called  to 
prove  himself  guilty  of  a  breach  of  trust  in 
embezzling  his  master's  money  sod  also  of  a 
breach  of  the  Act  of  Parliament ;  therefore  his 
evidence  was  inadmissible " ;  Mr.  Davenport, 
for  the  defendant,  argued  that  "  here  the  plain- 
tiff is  an  innocent  person,  and  therefore  had  a 
right  to  caU  him  "  ;  Lord  Mansfield,  C.  J.,  said 
that  "  there  can  be  no  doubt  but  that  W.  was 
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an  admissible  witness " ;  citing  the  case  of  a 
man  who  had  "  taken  the  bribery  oath  "  being 
called  to  prove  himself  bribed) ;  1775,  Shaftes- 
bury Case,  S  Doug.  El.  C.  3d  ed.  30.3,  308,  315 
(voter's  confessions  of  bribery,  objected  to  as  not 
admissible  "  to  invalidate  what  he  had  solemnly 
sworn  "  by  the  purging  oath  at  the  polls,  a 
ruling  of  the  House  to  this  effect  in  1696  be- 
ing cited ;  objection  repudiated  ;  the  reporter 
cites  another  House  mluig,  of  1715,  in  accord); 
1833,  Southampton  Case,  Per.  &  Kn.  El.  C.  213, 
ast  (repudiated).  In  the  United  States  an  early 
trace  of  the  doctrine  appears:  1789,  State  t'. 
Annice,  N.  Chipm.  9  (indictment  for  adultery 
witbE. ;  E.  n->t  admitted   "in  this  case"  to 

Srove  her  own  tn-pitnde) ;  1878,  State  v.  Colby, 
I  Tt.  291, 195  (preceding  case  repudiated). 
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1685,  Oale.'  Trhl,  10  How.  St  Tr.  1079,  118*;  Auar^jf.GtHerol :  "  Pr.y  wquaint  my 
lordandthe  jury  how  you  came  to  .wear  at  lh«  former  trial,  by  whom  yoTwere  vti- 
Ruaded,  ai>d  how  you  varied  from  the  truth  " ;  L.  C.  J.  Jeffrey,  .■  "  I  tell  you  truly  Mr 
Attoruey,  >t  looki  rank  and  fulgome.  If  be  did  fonwear  hinwelf,  why  .hould  he 
ever  beaw.tne«.agaiu?"  AllorneyOentral :  "'Ti.uot  the  tint  time  by  twenty  that 
.»ch  evidences  have  been  given"  ;  L.  0.  J.  y,#,yy,  :  I  hate  lucb  precedent,  in  all  time., 
let  U  be  done  nev^er  «,  often.  Shall  I  believe  a  villain  one  word  he  m,..  when  he  own. 
that  he  forswore  hunMlf?  .  .  What  good  will  the  admitting  him  to  In,  a  witneM  do? 
lor  either  what  be  .wore  then  or  what  he  .wears  now  i.s  falw;  and  if  he  once  .wean 
falM,  can  you  «ay  he  is  to  be  believed  ?  ...  We  are  all  of  another  opinion,  that  it  U  not 
evidence  fit  to  be  given."  >  r         >  ~  ■•«. 

It  is  noticeable  that  this  same  argument  of  L  C.  J.  Jeffreys  appears  again 
in  another  doctrine  {post,  §  530).  But  there,  as  here,  it  is  unsound ;  the 
witness  mai/  be  telling  the  truth  now ;  whether  he  is  doing  so  can  be.st  be 
left  to  the  jury  to  consider  under  all  the  circumstance  affecting  his  credit. 
To  exclude  one  who  now  admits  a  former  perjury,  much  more  to  exclude 
one  who  merely  contradicts  his  former  oath,  is  to  shut  out  a  possible  source 
of  truth;  and  to  admit  him  can  hardly  serve  to  mislead,  since  the  testimony 
is  of  itself  open  to  suspicion.  The  doctrine  by  the  1800s  came  to  be  entirely 
repudiated : 

im,  mUnborough,  L.  C.  J.,  in  R.  v.  Tro/,  0  East  307:  "Though  a  pcnmn  may  be 
proved  on  hii  own  showing,  or  by  other  evidence,  to  have  forsworn  liimMlf  as  to  a  par- 
ticr  »v!t,  it  doe.  not  follow  that  he  can  never  afterwards  feel  the  obligation  of  an  oath  • 
the  may  be  a  good  reason  for  the  jury,  if  satUfied  that  he  had  swoni  U\»e\y  on  the 

par  ir  point,  to  discredit  bis  evidence  altogether.  But  .till  that  would  not  warrant 
the  .,.ction  of  the  evidence  by  the  judge;  it  only  goes  to  the  credit  of  the  witiieu,  on 
which  the  jury  are  to  decide." 

1817,  Shepley,  J.,  in  Aiken  v.  «-"  -„,*,  14  Shepl.  252,  201 :  "  I.,  the  course  of  judicial 
investigation.,  witiieues  are  fom.  testify  differently  on  different  occaeion.  and  at 
different  times;  K>metime.  [it  is]  because  they  have  aMertained  that  they  ha<l  mad<« 
a  mistake  in  their  former  tegtimoiiy ;  at  other  time,  they  exhibit  a  disposition  to  suit  their 
testimony  to  the  exigencies  of  the  caM  ;  and  on  other  occaaions  they  acknowle<lge  th^it 
they  were  induced  to  tctify  fairly  at  a  former  time.  In  no  .uch  case  can  the  question 
of  the  competency  of  the  witneu  to  testify  properly  ariM,  for  it  cannot  be  judicially 
known  how  far  his  testimony  may  conform  to  or  differ  from  hi.  former  testimony.  If  it 
could  be  known,  m>  that  the  objection  to  hi.  competency  could  be  presented,  it  mint  be 
overruled,  for  it  U  the  peculiar  province  of  the  jury  in  an  action  at  law  to  .lecide  whether 
the  teatimony  of  a  witness  should  l»  entitle<l  to  any  and  if  w  to  what  credit  under  the 
circum.tances  in  which  it  i.  prewnted  to  them."  * 


»  Accord :  1754.  Canning's  Trial,  19  How. 
St.  Tr.  283,  450,  609.  632  (one  Virtue  Hall,  who 
had  recanted  her  testimony  eiven  at  the  trial  of 
the  supposed  abdnrtnr  Squires,  was  not  now 
c^led  on  Canning's  trial  for  perjury  at  the  tint 
trial,  because  the  defendant's  counsel,  on  the 
authority  of  Oaten'  Trial,  thought  her  iniom- 
petent,  and  the  trial  judges  agreed  to  thin; 
Legge,  B. :  "  I  will  never  admit  or  suffer  a 
person  that  will  say  they  have  been  perjured 
in  another  affair  " ;  but  'he  conceded  that  the 
cnstom  was  contrary  in  trials  for  penury- 
subornation),  r    4    J 

»  .^ccorrf:  1809,  R.  v.  Teal,  9  Eart  307,  309 
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(conspiracy  to  make  a  false  charge  of  paternity 
of  a  bastsrd;  objected  against  the  mother's 
testimony  „nat  she  had  before  sworn  to  the 
prosecutor  as  father,  hut  now  was  swearing  the 
contrary,  and  "  coniieciueMtly  she  was  to  prove 
herself  forsworn,"  so  that  "not  onlv  was  she  iu- 
competent  to  contradict  the  fact  she  had  liofure 
sworn  to,"  but  "she  was  an  incompetent  witiion 
for  any  purpose,  on  the  ground  of  her  acknowl- 
edged perjury  and  infamy  "  and  tiiat  "it  made 
no  difference  whether  the  Infamy  were  found  by 
verdict,  or  by  the  confes«ion  of  the  party  ten- 
dered as  a  witness";  obje<'tiou  overruled;  see 
quotation  tupra);   1816,  Band.  v.  Thomas,  S 
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[Cbaf.  XXI 


§  528.  Sam*:  Atteatliifl  WitnaM  oontradlotiiig  Ua  Attaatatton.  The  gen- 
eral notion  that  a  person  cannot  be  heard  to  repudiate  his  own  formal 
assertion  made  on  a  former  occasion  was  responsible  for  the  attempt,  often 
made  during  the  ICOOs  and  1700s,  to  forbid  an  attesting  witness  to  repudiate 
bis  attestation  by  swearing  that,  though  he  did  attest  the  execution,  yet  in 
fact  he  attested  falsely.  But  this  doctrine,  though  repeatedly  urged  by 
counsel  and  though  apparently  in  harmony  with  popular  notions  of  the 
time,  was  as  constantly  repudiated  by  the  judges.^  That  the  propounder  of 
the  will  may,  in  spite  of  the  attesting  witnesses'  denials,  prove  otherwise  the 
genuineness  of  execution,  involves  a  different  principle,  elsewhere  considered 
(jH>st,  §  1302). 

§  529.  Same :  InTalldattng  ona'a  Own  Inatminant ;  Rnla  in  Walton  v. 
BheUy.  Closely  related  to  the  attosting-witness  notion,  and  almost  including 
it,  is  the  thought  that  one  who  by  his  signature  as  party  has  acknowledged  an 
instrument  to  be  valid  should  not  be  heard  to  testify  to  facts  destroying  its 
validity.  This  notion,  involving  in  part  some  idea  of  estoppel  as  applied  to 
a  witness,  seems  first  to  have  been  advanced  against  the  obligor  of  an  usu- 
rious bond  attempting  to  prove  the  usury;*  though  here  the  controlling 

M.  1 8.  344  (aufninmit  {or  goodg  farnbhed  to  • 
dhip ;  defendant  claimed  not  to  have  been  owner, 
ana  called  C.  aa  the  real  owner  to  teatify  that 
C.  had  inierted  the  defendant's  name  on  the 
regiater  aa  part  owner  without  the  defendant's 
content ;  objected  that  C.  could  not  "  contradict 
the  oatli  which  he  had  taken  at  the  time  of  the 
registry  " ;  held,  that  C.  was  competent,  foliow- 
ing  K.'i).Teal;  repudiating  the  niii  priiu  ruling 
on  the  same  facts  in  Niclierson  v.  Thomas, 
1  Starlc.  85) ;  1903,  Stone  v.  State,  —  Ga.  —  ,  45 
8.  K.  630  (snboruatiou  of  perjury ;  the  perjurers' 
admission  that  they  bad  committed  periurv  does 
not  disqualify  them) ;  1847,  Allien  v.  Kilbume, 
14  She|M.  352,  361  (a  debtor  who  had  on  oath  in 
a  petition  of  bankruptcy  averred  the  contrary, 
admitted;  see  quotation  tupru);  1809,  Amory 
V.  Fellows,  5  Mass.  819,  288  (modem  principle 
applied  to  will-witnesses ;  their  {hIm  attestation 
dues  not  make  them  not  "credible");  1875, 
Fiticox  r.  State,  52  Mis*.  923, 930  (maxim  repudi- 
ated) :  1864,  Dunn  v.  People,  29  N.  Y.  523,  529 
(abortion;  the  principal  witness,  the  woman, 
admitted  that  she  lia>l  sworn  falselr  before  the 
magistrates;  held  that  an  iustmctlon  to  disre- 
gard her  testimony  entirely  was  not  proper; 
explaining  Dunlop  ».  Patterson,  5  Cow.  243); 
1878,  IJeeriiig  v.  MetcsU,  74  id.  501,  504  (pre- 
ceding case  approved) ;  1888,  People  v.  O'Neil, 
109  id.  251,266,  16  N.  E.68(i(ame);  1879,  Mack 
V.  State,  48  Wis.  871,  286,  4  N.  W.  449  (rule 
repudiated). 

Uiatinguiah  the  doctrine  of  impeaekment, 
"Jaltut  in  uno,  faltuM  in  omnibui  "  (;)<«*,  f  1008). 

Distinguish  the  following,  resting  on  the 
principle  of  judiciat  admiuiont  (post,  {  2593) : 
1896,  Marvin  v.  Sager,  145  Ind.  261,  44  N.  E. 
310  (agreement  to  use  a  deposition  and  not  call 
the  w^nern ;  the  witness  cannot  he  called  after 
using  the  deposition). 

^  1683,  Uadtou'f  Case,  Skinner  79  (two  of 


the  three  swore  that  the  testator  was  incapable 
and  that  his  hand  had  been  guided) :  1694,  Day- 
rell  i>.  Glascock,  ib.  413  (one  of  them  would  out 
testify  that  he  saw  the  testator  execute) ;  1CD6, 
Blnrton  t>.  Toon,  ib.  639  (one  of  the  witnesaea 
denied  seeing  the  execution,  though  admit- 
ting his  hand;  ftvot  by  the  other's  signature 
was  opposed,  but  allowed) ;  1700  (1),  Austin  >-. 
Willes,  Duller  N.  P.  864  ("  notwithstanding  the 
three  witncmes  all  swore  to  its  not  being  duly 
executed,  the  devisee  obtained  a  verdict ") ;  1 76;!, 
Lowe  V.  JoUiffe,  8  W.  Bl.  365  ("  the  three  snb- 
scribing  witnesses  to  the  testator's  will,  and  the 
two  surviving  ones  to  a  codicil  made  four  years 
subsequent  ...  all  unanimously  swore  hini  to 
be  utterly  incapable  of  making  a  will."  eu- ) ; 
1768,  Ooodtitle  v.  Clayton,  4  Burr.  8224  (a  lu  w 
trial  was  granted,  because  the  witnesses  lia<l 
"  been  admitted  to  give  evidence  against  tliiir 
own  attestation  " ;  Yates,  •!.,  thought  thia  erro- 
neous ;  Ix>rd  Mansfield,  C.  J.,  thouglit  that  "  it 
is  of  terrible  consequence  that  witnesaea  to  willa 
shoidd  be  tampered  with  to  deny  their  <>wu  at- 
testation"; but  it  does  not  appear  that  audi 
evidence  was  understood  to  be  prohibited,  Init 
merely  untrustworthy);  1798,  Lord  Kcu.mn, 
C.  J ,  in  Jordaine  r.  Laahl.rook,  7  T.  H.  .V..!i, 
604  (approving  Lowe  c.  JolliSe) ;  1812,  llon.ird 
V.  Braithwaite,  I  Ves.  &  B.  202,  208  {Ur<\  I'.l 
don,  L.  C. :  "  their  testimony  is  to  be  receive  .1 
with  all  the  jealousy  necessarily  for  the  nafi  ;.v 
of  mankind  attarhiug  to  a  man  who  upon  liis 
oath  asserts  that  to  lie  falae  which  he  haa  l\  liU 
solemn  act  attested  as  true");  I89ri,  Johnsou 
V.  Johnson,  44  S.  C  364,  22  8.  E.  423  (witii.s< 
who  attests  delivery,  etc.,  mav  testify  to  tlie  ivii- 
trary) ;  1903,  Ward  v.  Brown,  —  W.  Va.  — , 
44  S.  E.  488.  Contra:  1795,  Currie  i>.  Don.-il.i, 
2  Wash.  Va.  58  (attesting  witness  to  a  deed  ram- 
not  contradict  its  delivery). 

^  1688,  Coke  upon  Littleton,  6  b  ("It  nas 
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objeoUon  «u  afterwards  accepted  to  be  the  doctrine  of  disqualificaUon  bv 
interest  (po$t.  §  575).  and  from  this  point  of  view  the  propriety  of  such  tes- 
timony was  finally  established*  The  general  maxim,  however,  had  long 
before  been  given  currency  by  that  prolific  maker  of  maxims.  Lord  Coke" 
and  in  the  first  half  of  the  1700s  there  are  other  indications  of  a  tendency  to 
concede  the  impropriety  of  allowing  a  man  to  swear  against  his  own  deed* 
the  instances  being  complicated,  however,  like  that  of  the  usurious  contract 
by  the  rule  as  to  disqualification  by  interest  But,  finally,  the  doctrine 
appeared  in  a  quarter  where  no  objection  based  on  interest  could  prevail- 
and  the  general  principle  was  advanced  (in  one  of  those  rulings  in  which 
Lord  Mansfield  exhibited  his  great  power  of  pereuading  his  colleagues  into 
novelties)  that  a  person  should  not  be  allowed  by  his  testimony  to  invalidate 
any  instrument  to  which  he  had  given  credit  by  his  signature  as  a  party : 

1786,  Walton  v.  Shelli,,  1  T.  R.  296;  the  objection  was,  when  an  indorser  of  notes  was 
offered  in  defence  to  prove  the  nsurioua  consideration  of  tlie  notes,  and  thus  of  »  bond 
given  for  them,  "that  he  was  called  to  invalidate  a  security  which  he  had  given,  and 
that  an  indorser  of  a  note,  independently  of  any  question  of  interest,"  could  not  do  this- 
Marufitld,  L.  C.  3. :  "  In  this  case,  it  seems  to  me  that  the  witness  had  no  interest  in  the 
present  quesUon,  for  either  way  he  is  discharged ;  .  .  .  therefore,  in  point  of  interest  I 
think  there  is  no  objection  to  his  competency.  Bnt  what  strikes  me  is  the  rule  of  law 
founded  on  public  policy,  which  I  take  to  be  thU  :  That  no  party  who  has  signed  a  paper 
or  a  deed  shall  ever  be  permitted  to  give  testimony  to  invalidate  that  instrument  which 
he  hath  so  signed.  And  there  is  a  sound  reason  for  it;  becanse  every  man  who  is  a 
party  to  an  instrument  gives  a  credit  to  it.  It  is  of  consequence  to  mankind  that  no 
person  should  hang  out  false  colors  to  deceive  them,  by  first  affixing  his  sitnature  to  a 
paper,  and  then  afterwards  giving  testimony  to  iuvaUdate  it  ...  The  civil  law  says. 
Nemo  allegatu  $uam  turpitudinem  t»t  audiendui.  Now  apply  this  general  maxim  to  Uie 
present  case.  ...  The  obligee  of  this  bond  trusted  to  the  notes;  he  gave  them  up  as  a 
consideration  for  the  bond ;  be  trusted  to  the  name  of  the  indorser,  and  tliat  he  knew  of 
no  objection  to  the  notes;  and  yet  this  same  person  was  afterwards  called  to  sav  that 
they  were  given  for  an  usurious  and  illegal  consideration ;  therefore,  on  that  ground  I 
am  of  opinion  that  he  was  an  incompetent  witness  " ;  WUla,  J. :  "  The  present  question 
falls  within  the  general  rule  that  no  man  shall  be  permitted  to  allege  his  own  turpitude 
in  having  given  credit  to  a  false  and  illegal  security  " ;  BulUr,  J. :  "  I  have  always  under- 
stood  It  to  be  a  settled  principle  that  no  man  shaU  be  permitted  to  invalidate  his  own 

The  immense  influence  of  Lord  Mansfield's  name  may  be  seen  from  the 


J»o  af^Tced  by  the  whole  Court  [citing  Smith's 
Cam]  that  in  ao  information  upon  the  atainte  of 
usury,  the  partie  to  the  nsarioos  contract  shall 
nut  be  admitted  to  be  a  witnease  against  the 
usurer,  for  in  effect  he  should  be  Utlii  in  propria 
aium  and  should  avoid  his  owoe  bonds  and 
assurances  and  discharge  himself  of  the  money 
borrowed ;  and  though  he  commonly  raise  op 
an  informer  to  exhibit  the  inforroation,  yet  in 
rei  etritai*  he  is  the  partie");  1670,  Lanels  r. 
Chatterton,  T.  Raym.  190,  per  TwiB«len,  J.  (to 
tlie  same  effect) ;  ITOJ,  B.  v.  Sewel,  7  Mod.  118 
(obligor  may  testify  to  a  fact  "to  invalidate  or 
set  aside"  an  obligation  obtained  by  duress. 
"  where  tbe  nature  of  the  thing  allows  him  no 
other  evidence"). 


»  1768.  Abrahams  v.  Bnnn,  4  Burr.  82S1, 
_  •  1634,  Coke,  Fourth  Institute,  S79  (maxim 
cited).  Coke,  in  Professor  Thayer's  epigram, 
"seems  to  have  spawned  Latin  maxims  freelv." 
«  1704,  Title  r.  Orevett.  2  Ld.  Kaym.  1008 
("a  man  that  cunvers  lands  may  be  a  witness  to 
prove  he  had  no  title,  because  that  is  swearing 
against  himself");  1741,  L.  C.  Ilardwicke,  \a 
Man  B.  Ward,  2  Atk.  228  (the  deposition  of  a 
grantor,  covenanting  against  incumbrances,  was 
offered  against  the  gmntee  to  prove  that  the 
grantor  had  frandnlently  preteuded  a  title ;  it 
was  admitted,  though  regarded  inadmiasibk 
"  by  the  strict  mlea  of  law  "). 
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▼ogue  which  wm  thus  given  in  this  country  ^o  the  doctrine  of  Walton  v. 
Shelly ;»  for  in  almost  every  American  jurisdiction,  and  for  the  ensuing  fifty 
years,  this  doctrine  became  the  subject  of  repeated  judicial  discussion  and 
was  by  many  Courts  accepted,  —  although  it  had  been  in  EngUnd  doubted 
and  limited  almost  as  soon  as  it  was  published*  and  was  within  a  short 
dozen  years  completely  repudiated.    This  came  about  in  1798 : 

Kenwon,  L.  C.  J.,  in  Jordaint  v.  LaMro,^,  7  T.  B.  803 :  "  The  propoiition  attempted  to 
be  e»Ubliihed  by  the  plaintifl  U  th>^  thst  for  lome  technical  rea«>n.  or  for  lome  reawn 
of  policy,  a  court  of  Juitice  mu«t  ihut  \U>  eyra  and  not  suffer  facU  to  be  diaclowd  which 
marbe  laid  before  them  by  a  witneM  who  U  not  ii.famou*  in  hi.  character  •"«*  who  hw 
DO  intermit  in  the  cauw.     If  the  law  be  io,  there  it  some  novelty  in  it.  .  .  .  The  rule 
contended  for  by  the  plaintiff  U  thia,  that  •  however  infaraoualy  you  (the  defendant)  have 
been  uied,  whatever  fraud  may  have  been  oouimitted  on  you,  whatever  may  be  the  rights 
of  others,  if  I  (the  plaiotilf)  the  party  to  the  fraud  can  get  on  the  instrument  the  ">«»'e  "f 
the  person  who  may  be  the  only  witness  to  the  transaction,  1  will  aUnd  entrenched  within 
the  forma  of  law,  and  impose  silence  on  that  only  witness,  though  he  b«  a  person  of 
unimpeachable  character  and  not  interested  in  the  cause.'    But  I  cannot  conceive  on 
what  ground  such  a  proposition  can  be'  estoblUhed.    It  is  contradicted  by  every  hour  s 
experience.     It  would  tend  to  ehow  that  a  party  to  an  instrument  shall  not  be  periuitted 
to  Contest  the  validity  of  it  in  a  court  of  law,  not  only  by  hU  own  evidence,  but  by 
any  evidence  whatever.  ...  [It  was  contended]  that  policy  required  that  the  evidence 
offered  by  the  defendant  should  be  excluded ;  but  it  appears  to  me  that  there  i»  nt  least 
as  much  policy  in  admitting  it;  for  the  consequenf^,  of  admitting  such  evidence  uiiy  be 
only  to  disappoint  a  remedy  in  a  civil  action,  w  hile  the  consequence  of  e..  lading  it  will 
be  to  encourage  fraud  and  to  authorize  the  person  who  has  committed  it  to  »ely  on  l"» 
own  fraud  in  a  court  of  justice  " ;  aro$e,  J. :  "  Before  the  case  of  Walton  v.  Shelly  I 
never  read  of  this  ground  of  incompeteney.     The  ground  is  that  a  man  shall  not  disclo»o 
any  fact  that  may  invalidate  an  instrument  which  he  has  signed.     And  why  may  he  not 
disclose  a  fact  which,  U  true,  it  U  his  duty  to  the  public  to  disclose  ?    Because,  it  is  snH. 
he  has  given  currency  to  the  bill  by  putting  hia  name  upon  it ;  and  he  shall  not  be  per- 
mitted to  impeach  his  own  title.     If  he  has  done  so,  he  has  done  a  very  illegal  and 
improper  act,  and  committed  a  fraud  upon  the  public;  [yet]  if  by  his  assistance  the  law 
has  been  violated  and  the  revenue  defrauded,  he  owes  to  the  public,  by  way  of  retrilu- 
tion,  a  disclosure  of  the  circumstonce.  and  the  parties,  that  the  scheme  to  rob  the  revenue 
may  be  frustrated.  ...  But  it  is  said  :  Homo  allegani  turpitudintm  mom  nm  «(  awl,- 
tndut.    This,  as  a  maxim  applied  to  parties  in  a  cause,  may  in  some  cases  be  true ;  but 
there,  if  both  are  particept  criminU,  the  rule  applies.  Potior  est  conditio  dt/endenlis.    A 
man  shaU  i.ot  sustain  an  action  upon  a  ground  which  proves  him  guilty  of  a  breach  of 
the  law;  so  a  man  shall  not  recover  money  due  upon  an  illegal  consiu. ration,  sucli  as 
usury,  gaming,  sn.uggling,  or  the  like.    Hut  this  rule  does  not  extend  to  shut  the  mouths 
of  witueHses  guilty  of  criminal  actions;  if  it  did,  witnesses  daUy  received  in  courU  of 


•  Compare  the  effect  of  his -influence  in 
fathering  the  unsound  rules  about  parents 
•■  bantariTiziiiK  their  children "  (notf,  J  206.1), 
jaroni  impeaehinf;  their  verdict  (poll,  %  M52), 
anil  proof  of  "marriafte  in  fact"  (;»«/,  §  208J). 

•  1789,  Bent  v.  Baker,  .3  T.  R.  27  (sMumpiiit 
on  a  policy  of  inenronce ;  for  the  defendant  wan 
called,  to  disprove  liability,  a  broker  who  had 
been  employed  bv  the  plaintiff  to  get  the  policy 
and  bad  also  nnilorwritten  it  himself  after  the 
defendant  had  underwritten  it;  besides  the  ob- 
jection of  interest,  it  was  arged  against  him 
that  "a  party  shall  not  be  permitted  to  give 


testimony  to  avoid  an  instrument  which  he  liim- 
self  has  executed,"  citing  Walton  v.  Shelly; 
Ix)rd  Kenvon,  C.  J.,  noticed  this  as  follciwn: 
"  Then  it  has  been  said  that  a  person  chuu.h  lie 
permitted  to  give  evidence  to  invalidate  an  In- 
strument  which  he  himself  has  executed ;  lnit  I 
cannot  assent  to  (hat  as  a  general  propoiiliion," 
citinff  I^we  v.  Jolliffe,  «/ira,  jj  587 ;  Buller.  ■!■, 

noticing  the  same  objection,  said  :  "  The  gr I'l 

of  that  objection  i*  that  it  is  holding  out  h\\!* 
credit  to  the  world,  and  must  be  confiiiHil  to 
negotiable  instruments";  to  which  Lord  Ken- 
yon  agreed). 
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Jniticc,  ud  whom  the  policy  of  th«  Uw  invites  to  come  forw»rd,  mnrt  be  rejected,— 
luch  M  BocompIiccH,  and  others  concerned  in  illegal  transoctiona.  Thin  class  of  men,  as 
I  said  before,  the  |»licy  of  the  law  invites  to  disclose  all  tbey  know,  learin^  their  credit 
to  the  wisdom  and  diaeretion  of  the  Jury."* 

This  ended  the  iuggested  doctrine  in  Englond.  Perhaps  its  end  would  not 
have  been  so  speedy  bad  not  Lord  Mansfield's  successor  been  a  man  deter- 
mined to  overthrow  the  (to  him)  pernicious  innovations  of  his  great  i>r«de- 
Cfssor  and  intellectual  antipathist.»  But  in  this  country  Lord  MansHeld's 
rule  obtained  for  a  time  considerable  vogue.  Several  Courts  retracted,  after 
its  utter  repudiation  in  England  was  pressed  upon  their  notice ;  and  even 
those  retaining  it  were  content  to  confine  it  to  persons  appt;aring  as  in.lorsers 
(or  the  like)  of  negotiable  instruments,  and  to  decline  applying  it  to  obligors 
of  other  contracts  or  grantors  of  deeds  •    Almost  nothing  has  been  heard  of 

*  1798,  Jnrdsine  v.  IjMhhrooke,  7  T.  R.  599 
(inilor«ee  of  a  bill  ai^iiiiM  the  acceptor;  the 
latter  allowetl  to  call  the  pavee  to  prove  that 
the  bill,  though  dated  at  llanibDrg,  wa«  in  fact 
drawn  iu  Luodon.  and  therefore  inadinlMilile 
for  lack  uf  a  stamp);  1813,  Jones  t>.  Ilnmke, 
I  ThiuiI.  464  (precednig  case  accepted  as  law). 

*  For  another  instance  (there  leas  creditable) 
of  the  influence  upon  the  law  of  I^nl  Kenvuu's 
auccewiou  to  Lord  Manrfleld's  place,  see' uut<, 
{  1858.  '^ 

*  The  mlings  in  the  various  Ameriuui  inris- 
dirtinna  are  as  follows:  Ala.:  18X7,  Todd  v. 
Stafford,  1  Stew.  199  (payee  competent  u>  im- 
peach note's  consideration ;  Walton  r.  Shelly  re- 
pudiate<l;  White,  J.,  dim);  Ark.:  1847.  Tucker 
V.  Wilamonics,  8  Ark.  157.  wmAV  (Walton  r. 
Shelly  not  accepteil) :  1852,  Cahlwell  r.  Mv Vicar, 
IS  id.  740,  750,  MtmU,  (same);  1856,  Aniold  c. 
McNeil,  17  id.  179,  187  (grantor  of  deed  of  trnst, 
admissible  to  disprove  execution  ;  rule  of  Wal- 
ton r.  Shelly  repudiated);  Vim«.:  1803,  Allen 
V.  Ilolkins,  1  Day  17  (defendunt,  a  suhf«(|ueut 
lessee,  ottered  the  lessor  to  prove  pliilntiff's  prior 
lease  void ;  excluded,  on  the  authoritv  of  Walton 
V.  Shelly,  because  "no  man  should  {ie  admitted 
to  swear  a^inst  his  own  deed  ")  1804,  Webb  r. 
IHinforth,  ib.  301  (point  argued,bnt  not  decided) ; 
1814,  Townsend  v.  Bush,  1  Conn.  260  (drawer 
of  usurious  bill  competent  in  action  by  pavee, 
who  has  paid  indorsee,  against  acceptor ;  Walton 
V.  Shelly  repudiated ;  the  opinion  of  Swift,  J., 
IS  the  best  of  all  the  harned  and  sensible 
opinions  on  this  subject  with  reference  to  the 
application  of  the  doctrine  to  negotialde  instru- 
ments); 1839,  Jackson  v.  Packer,  13  id.  342, 359 
(preceding  case  approved);  (!a.:  18.12,  Slack  e. 
Moss.  Dudley  161  (payee  of  first  note  competent 
to  prove,  in  action  on  renewal  note,  that  consid- 
eration of  first  note  was  gaming;  Walton  v. 


to  prove  discharge,  "  although  it  had  lieen  held  " 
that  he  wouhl  be  incompetent  to  prove  it  void 
ah  initio,  except  where  he  inilorses  without  re- 
course); Iu.:  1840,  Strang  u.  Wilson.  1  Morris 
84  (indoraer  of  note  competent  to  prove  holder's 
pnrchasp  fur  value,  but,  temlJr,  not  to  "  Invalidate 
the  instrument  ");  A>..'  1823,  (iurham  v.  Carroll, 

3  Mtt.  221  (payee  of  note  assigning  without 
recourse  competent  to  prove  Usury  I ;  Ln.:  1821, 
Shanihurgh  v.  Commagere,  10 'Mart.  18  (in- 
dorser  ailmissible  to  prove  alteration  after 
inilorsemcnt,  but,  umble,  not  to  invalidate  by 
prior  facts)  1826,  Cox  >•.  Williams,  5  id.  n.  s. 
1.39  (rule  referred  to  as  "  not  yet  perfectly 
settled ");    .»/»,;    1826,     Deeriiig     r.     Snwtef. 

4  (jreeiil.  191  (mortgagor  not  ailniitted  to  prove 
nc  le's  usurious  consideration,  in  writ  of  entrv 
by  mortgagee's  assignee  against  mortgagor's 
grantee  ;  Walton  r.  Shelly  npproved ;  rule  con- 
fined to  negotiable  iiistmmeiitB);  ISaS.CIiamiler 
r.  iMonlton.  5  id.  374  (maker  of  acconimiHlation 
note  for  dcfemlant's  benefit,  not  adnjitted  to 
prove  usury  in  action  by  indorsee!;  l!ia7,  I'uik 
r.  Appletun,  2  Shepl.  284  (indorser  of  note  ad- 
missible to  prove  that  waiver  of  notice  wns 
written  on  note  after  defenilnnt's  indorsement,  a 
fact  not  affecting  the  note's  validitv  at  inception), 
1841,  AblHjtt  f.  Miti'hell,  6  id.' 354  (indorser 
withont  recourse  admissible  to  prove  alteration 
before  delivery);  18.^6,  Lincoln  r.  Kitch,  42  Me. 
456,  466  (indorser  of  acceptance,  held  not  ad- 
missilile  to  prove  fraud  in  its  inception) ;  J/rf.  .• 
1810.  Kinggold  r.  Tyson,  3  II.  4,1.  172  (indorser 
of  note  competent  to  prove  payment,  in  action 
by  indorsee  against  maker ;  Walton  r.  Shelly 
repudiated ;  see  quotation  iiott,  f  5.'il ;  Karle  and 
Gantt,  JJ.,  diss);  Mast.;  1795,  Parker  i: 
lovejoy.  3  Mass.  565  (payee  of  note  not  ad- 
mitted to  prove  usury,  in 'action  by  indorsee 
against  maker;  approving  Walton  r.  Shelly); 


ruai  •  vt"^"*!'  "•    "•    excellent    opinion);      1807.  Warren  r.  Merrv,  ib.  27  (indorsee  of  note 

IfSl,  MfBndeu.  Bryan,  67  Ga.  584  (attorney     against   indorser;    maker    admitted    to    prove 

confessing  a  judgment  without  anthoritv  for  his  "• ..>-.- 

client,  held  "  incompetent  to  invalidate  it."  lie- 
cause  "he  committed  a  crime  as  a  lawyer"); 
III. :  1840,  Welister  v.  Vickera,  3  III.  295  (pavee- 
indoner  of  note  competent  to  prove  breach  of 
**J™1j^  of  goods  paid  by  note);  1841,  Bradley 
V.  Morrtf,  4  id.  183  (indorser  of  note  competent 


661 


payment,  hut  Walton  r.  Shelly  approved) ;  1808, 
Churchill  r.  Sntcr.  4  id.  156  (like  I'arker  r. 
Ixivejoy ;  rule  reaffirmed  as  gooil  policv),  1813, 
Manning  c  Wheatland,  10  id.  .502  (mle  re- 
approved):  1814.  Stowell  r.  Flagg.  II  id.  368, 
S7.'>  (like  the  next  case);  1814.  looker  n.  Haynes, 
ib.  498  (grantor  of  deed  admitted  to  prove  fraoti 


IB29 


TESTIMONIAL  QUAUnCATIOIT& 


[CiAP.  XXI 


the  doctrine  in  the  last  fifty  jrean,  even  in  thoee  juriadictions  when  it  wm 
preserved  u  Uw.    TbiB,  however,  Menu  to  be  dne  to  the  belief  that  the 


in  d««il,  id  action  by  fmnior't  erMHtor;  ml* 
eoofliied  "to  mjotiitbl*  iMtranMiit*  nlun*"); 
Ul»,  Fox  r.  Whiloay,  l<  id.  It*  (rale  mX 
npplicnble  to  Bon-iMgolinbl*  or  noii-nef(oti*ted 
pnper);  IMI,  Hartforil  Dmili  f  Barrr,  17  id  M 
(nuklMr  of  note  not  admitted  to  prur*  ounry  in 
action  br  Indonea  aniant  ioauner);  IIS!, 
I'ackud  V.  Kiehanlton.lb.  tSI,  117  (rnle  appliMi 
to  one  liniiuK  ai  ainnt  (or  maliar):  IM4,  Hnd- 
•oil  r.  Uolbert.  IS  T*icl(.  423,  41A  (lilt*  Lulier  v. 
Havnei);  1840,  Thayer  v.  CroMinaii,  I  Mete. 
416  ("nuppiwiag  the  rnle  Mttled,"  It  doe*  uot 
affect  tettiinouy  to  prove  payment  of  a  uote  iii- 
dorM<i  after  maturity);  1845,  Dirliinion  r.  Picli- 
lueon,  9  id.  471  (rnle  not  applicable  to  reudurof 
colt  warrantioat  title,  iu  action  by  tma  owner 
agaiuit  Tenilee);  Alieh.:  1844,  Orr  v.  Lacey, 
t  IXtng.  ISO,  !I38  (indonea  ajpUntt  indomer; 
accommodation  acceptor  admitted  to  prore  bill 
roid  ;  Walton  v.  Shelly  repudiated  in  an  excel- 
lent opinion  by  Whipple,  J.l;  Miu.:  1833, 
Drake  r.  Heuly,  Walk.  Ml  (Bnt  indorsee  ad- 
mitted to  prore  facta  otxaning  after  indutve- 
ment);  184-i,  Konth  v.  Helm,  6  How.  187 
(undecided ;  but  rule  held  not  applicable  to  a 
maker  called  for  an  induner  to  prove  payment) ; 
1848,  Willianu  p.  Miller,  10  Sin.  k  M.  139 
(lame  ;  mie  not  applirable  to  payee  called  for 
maker  to  prove  payment);  I8S2,  Watta  v. 
Smith,  94  Miwi.  77,  79  (name;  payee  lining  aa 
nominal  plaintiff  admitted  to  prove  a  note  void 
on  behalf  of  the  maker,  the  title  beine  atill 
legally  in  the  pa\pe):  I8T0,  Partee  r.  Silliman, 
44  id.' 972,  280  (undecided;  bnt  rnle  not  appli- 
cable to  an  indorKr  not  impeachiufj  the  paper 
"in  it!  origin  or  at  the  time  it  was  indoned  '); 
Mo.:  1841,  Hank  v.  Hull,  7  Mo.  373,278  (in- 
dortee  agaioat  indoner ;  maker  competent ; 
Walton  V.  Shelly  repnitiated ) ;  1853,  St.  John  r. 
McConnell,  19  id.  38  (Walton  v.  Shelly  repndi- 
Med);  N.  II.:  1817,  Houghton  v.  Page,  I  N.  H. 
60  (co-maker  of  note  not  adniittecT  to  prove 
Bsnry  in  action  by  indonee  againat  maKer); 
1820,  Bryant  t>.  Ritterbuah,  9  id  312  (indomer 
admitted'to  prove  payment  before  indomement ; 
rule  conHned  to  defences  which  affect  pnr- 
cluuen  for  value  without  notice);  1830,  Had- 
duok  V.  Wilmarth,  S  id.  181,  187  (gmntor 
admitted  aii;ainst  grantee  to  prove  deed  void; 
rule  confined  to  "  uegntiabln  aecnritiee  ") ;  1840, 
Haines  v.  Dennett,  II  id.  180  (indomee  of  note 
againat  surety ;  maker  admissible  to  prove 
alteration  after  exerntion  and  without  defend- 
ant's knowledge ;  Walton  r.  Shelly  and  Hongh- 
ton  V.  I*age  repndinted,  In  the  best  opinion  on 
the  subject,  next  to  Mr.  J.  Swift's);  iV.  J.: 
1811,    Rusevelt    v.    Gurdner,     Penningt.     791 

i Walton  V.  Shelly  dincnssed;  no  decision);  1818, 
'erris  v.  Saxton,  I  Sonth.  I,  14  (Walton  r. 
Shelly  assumed  to  be  law);  18.19,  Freeman  v. 
Brittin,  2  Harrison  191,  194,219,229,235,238 
(indorscr  of  note,  admitted  to  prove  nanry  in 
action  of  indorsee  against  maker;  Walton  v. 
Shelly  repniliated,  by  three  judges  againiit  two ; 
Ford,' J.,  iliss.,  says  the  moHt  that  has  ever  been 
■aid  fui  the  rmle);  N.  Y.:  1803,  Winton  r. 


Saldler,  S  Juhna.  Cia.  IU  (pay**  of  not*  aot 
admissible  to  prora  aiaiy  In  aetioa  by  on*  in- 
donee againat  aoollMri  by  thiaa  Jadgca  against 
two  indadinf  Kant,  J.);  1807,  Cufainan  ■>.  Wiaa, 
1  Johns.  I M  ( Walton  v.  Bhally  appiovvd,  follow- 
ing Winton  r,  Saldler);  1813.  WoodhaU  r. 
Holaea,  10  id.  131  (mle  not  applieab's  to  proof 
offacUsnbsaqMnttoaxacntion);  I8l8,8klldiug 
r.  Warren,  IS  id.  370  (preceding  case  followed); 
1819,  Powell  11.  Watan,  17  Id.  176 (same);  1833, 
Tnthill  V.  Davis,  30  id.  385  (Winton  v.  Saldler 
donbteil);  1825,  StafTord  v.  Kica,  S  Cow.  33 
("  Winton  i>.  Saldler  is  not  law");  I8SS,  Bank 
of  Utica  V.  HilUrd,  lb.  153,  159  (Wintiin  v. 
Saldler  dalibarataly  overruled);  1839,  Williams 
t>.  Walhridge,  3  Wend.  415  (same);  iV.  C.  .■ 
1819,  Uuy  r.  HaU,  3  Mnrph.  ISO  (Walton  i-. 
Shelly  repudiated);  Oh.:  1833,  Stone  v.  Vance, 
6  Oh.  246,  348  (payee  admitted  to  prove  (aota  ^,l 
aaalgnmant,  in  action  between  asaignee  and 
maker);  1846,  Treon  v.  Brawn,  14  id.  483  (in- 
doner not  admitted  to  prove  note  void,  in  action 
between  indorsee  and  maker ;  Walton  v.  Shcllv 
followed);  1849,  Hohrer  ».  Mominsstar,  18  iil. 
S79,  5X7  (rule  nut  applied  in  action  by  indorsee 
taking  after  maturity);  Pa.:  1791,  Civile  v. 
Clyde,  1  Yeatea  93  (contract  to  divide  land 
bought;  one  of  the  parties  not  allowed  to  "  in- 
validate or  disaffirm  his  own  contract");  1792, 
Stille  f.  Lynch,  3  DaU.  194  (payee  excluded,  iu 
action  between  indorsee  and  maker ;  Walton  v. 
Shellv  cited);  1793,  Pleasants  p.  Pemberton.  Ih. 
196  (rnle  confined  tu  negotiable  instrumenta; 
not  applied  to  a  receipt);  1 80S,  Balliot  ».  Bow- 
man, 3  Binn.  163  (Jordaiue  v.  Lashbrooke  cited 
with  approval);  1809,  Baring  v.  Shippen,  Ih. 
154,  165  (aasigrnor  of  bond  admitted  to  prove  it 
fraudulently  obtained :  Pleasant*  v,  Pambertun 
approved);  1818,  Balrd  v.  Cochran,  4  8.  fc  K.  .197 
(mle  not  applied  in  action  by  indorsee  taklii); 
after  maturity):  1830,  Hepburn  v.  Cassel,  6  Id. 
113  (rule  not  applied  to  non-negotiable  pa|ier 
or  paper  not  negotiated  in  regular  connx) ; 
1839,  Ilarrisburg  Bank  e.  Forster,  8  Watta  .104, 
309  (rule  recognised;  intervening  diHiaicms 
cited);  1843.  Davenport  v.  Freeman,  3  W.  &  S. 
557  (maker  inadmiaalble  in  action  between  In. 
dorsee  and  indorser) ;  1843,  Parke  v.  Smith,  4  id. 
287  (like  Baird  v.  Cochnn);  1879,  State  Bunk 
r.  Rhoada,  89  Pa.  353,  357  (mle  of  Walton  >. 
Shelly,  the  ground  of  which  was  "  policy  of  Inw, 
not  interest,"  held  to  have  been  abolished  liv  St. 
1869,  ante,  %  488,  that  "no  intereat  nur  pr>lii'y 
of  law  "  shall  exclude  awitneiis);  6*.  C  :  K%, 
Payne  ».  Trezevant.  3  Bay  23,  33  (payee  of  U'  'te 
allowed  to  prove  nanry,  in  action  bv  iiiuur^re 
against  maker ;  Walton  v.  Shellv  cited  in  argu- 
ment);  1797,  Cauty  v.  Sumter,  ib.  93  (ohIiL'ee 
of  bond  not  admitted  to  impeach  it  in  action  hj 
aaaignee;  Walton  v.  Shelly  cited);  |gll,('ron 
V.  Arthur,  3  Desanss.  223*  (vendee  of  chnttds 
admitted  to  invalidate  the  sale ;  Waltonr  ShiHy, 
if  law,  confined  to  negotiable  instramenta I ;  I ni ', 
Haig  V.  Newton,  1  McCord  433,  429,  43.1  ( \\a\- 
ton  V.  Shelly  treated  as  law ;  Cheves,  J.,  iliiu); 
1835,  Knight  v.  Packard,  3  id.  73  (Walton  v. 
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genenl  itatatorj  tbolition  of  diaqualificttion  by  inUintKpost  I  67«^  «hi«k 
went  on  from  I860  to  1870.  carried  away  with  it'the  rule  ofCtL "^^5;'^ 

Men  abov«)  exprewly  pointed  out  that  the  intere.tK>bj«5tion  wa.  not  involved 
It  u  proper  that  a  Court  iu  which  the  rule  onee  preVailed  .houVexpreZ' 

rest.  ha.  no  place  m  our  law  "  and.  «>condly.  b«:«««,.  «  far  m  th.  policy  o 
the  law  of  negotiable  instrumenU  is  involved,  thot  policy  make.  dJcid^ly 

Walton  t>.  Shelly  would  not  to^ay  be  .ustained  i.i  any  juri«iictioii. 

9  530.  aame :  Oontradletlnc  on.'.  Own  OfiloUl  0«rtUlo.t»    A  notion  aln,n«t 

mtuh  ::"•  T  ","rr«  ''^*.™"'  '^  ^■'^"  ^-  ^'-enrhaaleSne  aT«- 
ment  that  an  official  who  ha.  certified  to  a  .peciflc  fact  a.  known  to  him  to 

i4;/«^M  (i07>iru</<n«iii  nratn  non  audiendut."  J    »  »•  wnwr  niinMU. 

The  notion  ha.  no  better  ground,  for  .upport  here  than  elsewhere.    If  the 
certificate  1.  not  absolutely  conclusive  (post.  §§  1345-1352)  and  may  be 

"^ir-rJ  T  M  ^  ir"~*'  '''"'  ''''  "«*''' 1  •»«'"W  be  equally  com. 
petent    The  official  doubtless  should  be  punished,  but  not  thp  pity  needing 

Shelly  itAalMj  npndiittod  m  Dothw);  I8S8. 
Simmoni  ».  Pknom,  1  Bril.  62.  64  (Walton  » 
Shelly  U  "*Dtii»hr  exploded  ");  1891,  Keeve.  v. 
Brayton,S6  8.  Cf.  884,394.  401,  IS  8.  E.  658 
teraritor  of  4fi  not  »P«ty,  allowed  to  prore 
Jefeclive  execntion);  Tmn..-  1821,  Stamp  v. 
NjP'".  »  Yerg.  35  (WJton  v.  Shelly.  »nJthe 
whole  priDCiple  of  nemo  alUga»s,  etc.,  npDdnt«d : 
excellent  opinion  by  Wliyt«,J.);  1853.  Smith- 
wick  r.  Andenon,  «  8w«n  573,  577  (WJton  ». 
Shelly  treated  as  law;  bat  not  applicable  to 
pper  negotiated  after  matority);  Tn..-  1849 
Varnn.  r.  Phippj,  4  Tex.  341.  350  (Walton  v. 
Shelly  repudiated) ;  U.  S. :  1832,  Bank  of  U.  8. 
r.  Dann.e  Pet.  51.  57  (Walton  r.  Shelly  ap- 
proved i  intennediate  indoner  not  admitted  to 
prove  a  note  eiven  "under  any  circnmitancM 
which  wonld  destroy  iu  validity");  1834,  Bank 
of  the  Metropohe  0.  Jonee,  8  id.  12.  16  (drawer 
not  admitte.1  to  prove  ftand  diMhargiDS  in- 
doner); 1835,  Taylor  ».  Lnther,  2  Snmn.  228^ 
235  per  Story,  J.  (mle  held  not  applicable  faJ 
deeds);  1837,  U.  8.  r.  Leffler.  II  ¥et.  ss' 94 
(rule  not  applicable  to  exclude  offlciiU  from 
proving  hia  surety^  bond  to  have  been  delivered 

(rule  usnmed  to  be  in  force);   1845,  Hender- 
«on  V.  Andenon,  3  How.  73,  80  (mle  adhered 


to);  1851,  Sallmanh  ».  Tnthlll,  13  Id.  229 
(•ame);  1876,  l>avii  v.  Brown,  94  U.  8.  423 
(jction  by  eecond  indonae  igainit  flmt  indor 
•eee;  one  of  the  latter  admitted  to  prove  »rn^ 
meDt  with  pUintifl  not  to  hold  defendantii  li£i>I« ; 
^r^^^":  *'*'!"'  <li«credited;  Bank  f.  Dann 
qnalifled  to  the  above  extent);  1901,  Metro- 
politan  Nafl  Bank  v.  Jansen,  47  C.  C  A  497 

l««*^??.- J'?  <"??'?  "•  B"*"  foIWei);V».; 
1826  Nichole  r.  Holgate.  2  Aik.  I.W  (Walton  r. 
Shelly  repudiated);  1829,  Chandler  r.  Mawn. 
2  Vt.  193  ,97  (Walton  .,.  SheUy  apnrovedTbnt 
the  preceding  caae  held  to  be  a  precedent) ;  1852. 
Vecier  v.  Sawyer.  24  id.  459;  462  (Nicholt  v. 
Holgate  approved;  Walton  ».  Shelly  deflnitelr 

316.  Jl  j  340,  346  (Walton  v.  Shelly  repudiated 
in  exceUent  opiniona  by  Carr.  Green,  and  Coal- 

"  It  wa*  partly  on  thii  gronnd  that  it  wai 
abandoned  in  Penniylvania. 

"See  5  532.  po*.' 

"For  maeterly  expotitioni  of  this  policy,  le* 
the  opinioni  of  Swift,  J.,  in  Townaenrfr.  Buah. 
.'.^""i?*^ '  '^'><:''ri»t,  J.,  in  Haines  v.  Dennett. 
11  N.  H.  180;  and  Carr  and  Orean.  JJ..  in 
Taylor  ».  Beck,  3  Kand.  316.  •--.'» 
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hit  teatimonj.  The  official  ia  clmrly  capable  of  (aUification,  but  the  value  of 
hit  tectimonjr  ahould  be  left  to  the  jurj : 

1863.  P»fk,  C.  J.,  in  Trumm  v.  Lor*.  U  Ob.  Hi  144, 151  :  "  [Th«  eonnMl  •dmits  that 
thfl  eertifleat*  may  be  ibowii  to  ntnta  th«  facia  iiiooiTMtly,  baoaiiM  It  wm  not  ma<i«  a*  a 
Ju<lici«l  aet  a(Ur  a  Jucllcl»l  tiiveatigation],  but  iniiita  that  public  lolioy  prohlltiti  a 
magUtrata  from  dliprorlng  a  fact  to  wlileh  he  ha*  Mitiflmi.  But  tha  argunwiit  Io«m 
much  if  not  all  of  ita  force,  wban  wa  oonsidor  ha  ia  not  raquirad  to  eertlfy  to  any  auch 
thing  or  empowarad  to  make  any  auch  Invvatlgatlun.  T)i«  raaaona  whieh  would  eloHc  tha 
lip*  of  tha  magi*tr»te  aim  apply  to  tha  Bub»oribing  wltnruM*.  ...  If  ail  ware  aavladad, 
publio  policy  would  be  Tiolalad  rathar  than  promotad  by  tbs  ascluiion." 

That  Buch  teatimony  ia  properly  admiaBiblo  ought  not  to  be  doubted,  in  view 
of  the  |«eneral  denial  in  modem  times  of  the  analogous  doctrines  already 
examined,  and  of  the  total  repudintiun  in  our  law  of  the  maxim  alUgant  lunni 
turpitudincm  (as  noted  in  §  531,  pott).  Yet  the  contrary  view  finds  occasionnl 
support.'  The  question  whether  such  an  officinl  certificate  cnn  be  eontrmlutid 
hy  uny  evidence  whatfeer  is  a  different  one,  involving  the  principle  of  conclu- 
sive testimony  (po*t,  §  1352). 

§  531.  Same :  Allegana  anam  tnrpitttdinam,  aa  a  general  Maadaa.  It  is  thus 
apimrent  thnt,  of  the  specific  instances  in  which  the  supposed  doctrine  of  alU- 
gaiit  tuttm  turpitudinem  has  been  put  forward  or  for  a  time  accepted,  none 
(except  the  lii.st)  have  to-day  any  recognition  as  valid  doctrines  of  the  law  of 
evidence.  The  truth  is  that  the  wliole  notion  underlying  that  mnxira  is  nn- 
suited  to  support  rules  of  evidence.'  That  bo  many  Courts  have  in  so  many 
distinct  lines  of  precedents  repulsed  the  attempts  to  establish  it  in  onc> 
form  or  another  has  been  due  to  a  general  perception  that  the  entire  nntion 


'  Tlie  cnw*  nn  both  miIm  %n  aa  fnUow* ; 
1903,  htrliii  &  nn-hiliirft  (.'o.  r.  Ilntaon,  —  III. 
—  ,  65  N.  K.  9.1  (iiutnrr  mny  inipaarh  \\\* 
certifit-nte  of  •rkiiuwIeilKroeiit) ;  IS.t8,  WriKlit 
IT.  '.  niiilr,  II  Inil.  .198,  40<>  (thnt  a  notary 
mnv  iinpaarh  hit  own  rcrtifloate.  apparently 
amiimpil);  ls.19,  HriKg*  t'.  Stafro^l,  U  l.» 
o.  a.  .181  (iiotiirr  uut  ailmittcd  tu  prove  that 
the  art*  certiHeil  in  protcat  were  done  br 
bin  clerk;  »ee  qnoMtion  <H/ini);  1841,  Oakey 
V.  Bank,  I*  iil.  .186  (notary  not  ailinitteii  to  "  con- 
tnwilet  or  itreuKlhen "  certiliiate  of  protest); 
184.1,  Mathcwa  v.  Iloland,  5  Koli.  Ia.  2<N)  (Kame) ; 
1844.  I'eet  i*.  l)ons;heny,  7  id.  83  (notary  not  al- 
luwe<l  to  textify  in  contrailirtion  of  exprnia  «tate- 
meiit  in  certittrate  of  |irotest) ;  I84.'S,  Follaiii  v. 
Popre,  1 1  id.  1S4  (principle conceded  ;  but  notary 
allowed  tu  prove  orally  facta  not  pMvahle  hy  ile- 
fertive  certiflcatel ;  I8ti3,  Central  liank  i:  V,o\>t>- 
land,  IS  Md.  3UJ  (mai^intrate  not  allowed  to 
impeach  bia  own  certificate:  citing  Harkina  r. 
Forsyth,  infirn);  18l).1,  Matthews  r.  Dare,  20  id. 
370  (a  justice  of  the  peace  taking  a  married 
woman 'a  acknowleilgment  of  a  deed,  which  re- 
citcil  that  he  had  "  fully  explained  "  it  to  her. 
was  not  allowed  to  show  hy  any  eridence  that 
he  hail  not  read  it  over  to  her;  but  in  this  caae 
he  was  a  party  and  hia  knowledge  of  the  con- 
tenta  of  the  deed  wa*  material) ;  1903,  Nichol- 
iou V.Snyder,  —  id.  —  ,  55 AtL 484 (notary not 


■Unwed  to  impeach  hia  certificate  of  a  bankrupt's 
<mth| ;  1843,  VVuuti  e.  Trust  Co.,  7  How.  Mi^s. 
609,  6.1J  (justice  certifying  a  notarinl  act  ni:iy 
not  "  falsify  Ilia  own  certificate,"  but  may  tes- 
tify to  facta  rendering  it  illegal);  1863,  Trii 
man  r.  Ix>re.  14  Oh.  Ht.  144,  151  (certificate  .f 
acknowledgment  by  jnalice  of  the  |ieac«;  t\w 
magistrate's  testimony  to  the  ackiiowledi.'i'r's 
feeble  state  of  mind,'  admitted  ;  see  ijnotatii  >ii 
*«/<in) ;  1831,  Stewart  c.  Allison,  6  S.  A  It.  IJt 
(notary  may  impeach  hia  certificate  of  acknow! 
edgme'nti:  1898,  l>avis  r.  Monroe,  187  I'a.  JIJ, 
41  Atl.  44  (justice  of  the  peace  nll<iwe<l  to  iiii 
peach  his  certificate  of  acknowledgment);  \si\. 
Carpenter  r.  Sawyer,  17  Vt.  121,  12.1  (towiiclirk 
allowed  to  show  that  a  record  of  ailvertisi'inriii* 
by  him  was  not  pMnerly  made);  1806,  HariiiL' 
c"  Heeder,  I  Hen.  &  .M.  154,  166,  175  (iimxiin  ri- 
pndiateil  l>v  one  judge,  approrcd  hv  anothirl: 
1840.  Harkins  V  Korsytli,  11  Leigh  2!>4,  .iiii* 
(justice  or  clerk  I'annot  deny  facta  certitiwl  I  y 
'■  testifying  to  their  own  ulfl'ciul  perfidy  " ;  \'\\i 
here  no  testimony  at  all  was  adniiasihle) ;  ISfil, 
Adams  v.  Wright.  14  Wis  408,  411  (notary  may 
impeach  his  certificate). 

'  Kor  a  discussion  of  the  maxim  in  its  proiicr 
application  to  estopaeli  in  substantive  law.  ^cc 
Baker  r.  Preston,  Gilmer  33.^  (1831);  Ijiurcn- 
Bon  i>.  State,  7  a  A  J.  339  (1836). 
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hu  no  pUoe  in  our  ayiteni.  That  this  i«  the  fvndaroental  renion  fnr  the 
fitilun  of  those  «tten)(itH,  and  that  it  is  not  n  question  uf  tli«*  iinsoumtness  of 
a  particular  set  of  precedents  but  of  the  fallacj  of  the  wiiole  idua,  may  b« 
seen  from  the  following  passages,  in  which  hj  the  most  weighty  judicial 
namM  the  maxim  is  broadly  repudiated  from  the  domain  of  evidence: 

1809,  Ktnl,  J.,  in  Winlon  r.  Saidltr,  3  JoIiim.  Ca«.  I8S,  103:  "Tlia  maxim  imiim 
alltgani,  etc.,  is  applloabls  to  parties  rather  tlisn  to  witnes***,  aiid  it  goes  ito  mors 
to  Um  tzeluiion  of  witiiesM*  in  oiril  tiiaii  in  criminal  csmm." 

1810,  Cluui,  C.  J.,  in  Ringgold  r.  T^utn,  8  II.  k  J.  173,  17«:  "[The  rule  of  Walton  *. 
Shelly]  is  scknowUHgtd  to  be  s  rule  of  policy,  and  adopted  by  tbe  Court  in  that  csm  in 
ennformity  to  a  masim  of  the  ciril  Isw,  Stmo  alltgant  tuam  lurpiludintm  tti  amlitmlui. 
This  SI  a  rule  of  eridenre  was  unknown  in  the  common-law  Courts  in  England  prior  to 
Uist  case.  .  .  .  I'nquestionsbly  the  rule  in  Wnlton  i*.  Shelly  cannot  prevail  %»  a  general 
rule,  because,  in  the  canes  o(  wilU,  deeds,  and  bonds,  the  witnesses  to  thvm  may  l>e  ea- 
amined  to  impeach  their  validity,  —  in  the  fint  esse,  to  prove  tlie  inisiiity  of  the  testator; 
in  tbe  second  case,  to  prove  the  deed  was  not  sealed  or  delivered;  snd  in  the  third  cans, 
to  prove  the  bonil  was  given  on  an  usurious  consideration,  or  that  the  oMigur  was  unlet- 
tered and  that  the  bond  was  not  read  or  was  misread  to  him.  Tba  witnesses  in  thsss 
esses  by  their  attestations  held  out  there  was  no  legal  objection  to  them  and  that  they 
will  prove  those  requisites  which  are  essential  to  their  validity.  ...  An  accomplice  is  a 
legal  and  competent  witness  sgainst  the  principal,  and  in  giving  testimony  mus.  declars 
his  own  turpitude  and  participation  in  tbe  crime,  which  is  a  circumstance  that  [only]  im- 
peaches his  credit.  The  maxim  of  the  civil  law,  when  considered  with  reference  to  the 
conmion  law,  may  be  understood  as  affecting  tbe  credit  of  the  witness  and  declaring  that 
he  stands  in  that  predicament  which  renders  his  testimony  ruspicious  snd  that  he  ought 
to  be  heard  with  caution." 

1814,  Trumbull,  J.,  in  Townttnd  v.  Bush,  1  Conn.  20fl,  367:  "The  maxim  of  the  civil 
Uw  that  no  man  is  to  be  heard  who  alleges  bis  own  turpitude  or  crime  was  never  by  any 
Court  or  Judge  before  Lord  Mansfield  applied  to  the  inatlmiisibility  of  a  witness,  but  only 
to  the  rights  of  the  parties  in  a  suit  or  action.  Xo  nuitor  can  support  a  rl.iim  in  which 
ths  ground  or  consideration  is  an  unlawful  act  of  bin  own,  nor  can  any  defendant  be  heard 
on  a  defence  grounded  on  his  own  unlawful  act.  But  an  accomplice  in  a  crime,  fraud,  or 
any  illegal  transsotion  was  always  an  admissible  witness,  unless  immediately  interested 
in  the  suit;"  Swi/1,3.:  "liOrd  Mansfield,  who  had  borrowed  many  valuable  principles 
from  the  civil  law  and  incorporated  them  with  the  common  law,  attempts  to  support  his 
decision  by  what  he  says  is  a  maxim  of  the  civil  law.  Nemo  atlegam  luam  turpituilinrm  e$l 
auilitndui.  But  there  is  no  such  rule  to  l>e  found  in  the  civil  law  as  applicable  to  wit- 
nesses; and  it  is  the  daily  practice  in  the  common  law  courts  to  admit  witnesses  to  testify 
to  facts  which  show  they  have  been  parties  to  trespasses,  frauds,  and  crimes." 

1817,  Noit,  J.,  in  Knight  r.  Packard,  8  McCord  71,  77 :  "  The  great  objection  that  a 
person  shall  not  be  allowed  to  develope  his  own  shame  appears  to  me  to  be  founded  on 
mistaken  principles.  It  is  not  a  question  whether  a  party  shall  be  permitted  to  take  ad- 
vantage of  his  own  wrong,  but  whether  a  witness  may  not  be  required  or  permitted  to 
disclose  a  fraud  although  he  may  have  been  a  party  to  it.  How  far  such  a  circiimst  lace 
may  go  to  affect  the  credit  of  the  witness  is  a  distinct  question.  I  am  not  aware  of  any 
rule  or  law  which  renders  a  witness  inr.  letent  on  account  of  his  having  committed  a 
fraud,  unless  he  has  been  convicted  in  a  court  of  Justice  of  perjury  or  some  infamous 
crime." 

1823,  Green,  J.,  in  Tat/lor  v.  Beck,  3  Rand.  816, 841,  844 :  "  The  meaning  of  the  maxim 
is  that  a  man  alledging  his  own  turpitude  impairs  bis  own  credit  more  or  less,  according 
to  the  degree  and  nature  of  the  turpitude;  and  in  this  sense  it  is  universally  true,  as  a 
sensible  role  for  testing  tbe  degree  of  credit  to  which  a  witness  is  entitled;  but  has  no 
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ScB-TiTLE  1  (continued) :  TESTIMONIAL  QUALIFICATION& 
Topic  H:   EXPERIENTIAL  CAPACITY. 


Expert   Totifying   to  inother'i  CoinpeteiioT ; 
(3)  Method  of  Becuring  UnbiaaKil  Experts. 

S.  HnlM  for  Partioalu'  Bnbjeota  of 
Bsportenco. 

I  864.   Foreign  Idw. 

{  S65.   Seme :  Cuitom  u  eqniralent  to  Lav. 

I  56(1.   Same:  Other  Priocipleii,dutiiiguubed. 

I  5t)7.   Value. 

I  568.  Medical  and  Chemical  Matters  ( Health, 
Ajnity,  Poiaon,  Blood,  etc) ;  <1)  Whether  a  Uy 
Witness  siitfices. 

I  569.  Same :  (2)  What  Special  Experience 
IS  iieifsfiary. 

I  570.    Handwriting  and  Paper  Money. 

f  571.  Miscellaneoua  Instancea  (Interpreta- 
tion, Speed  of  a  Tnin,  Strength  of  a  Structurau 
etc.,  etc.,  etc.). 


1.  OaiMral  PrinciplM. 

I  665. '  General  Theory  of  Experiential  Capac- 
ity ;  Expcrtneaa  is  ntUtive  to  the  Particnlar 
Topic. 

(556.  Different  Kinds  of  Experiential  Ca- 
paiity. 

I  557.   Opinion  Rule,  distingniahed. 

I  558.  Experience,  an  I  Observation  or  Knowl- 
edge, distinguished. 

I  659.  Firat  Question  :  Is  General  or  Ordi- 
nary Experience  anlBcient! 

I  560.  Second  Question  :  What  Specisl  Ex- 
nerieuee  is  NiH'Pssary  t  (1)  QualiKcation  niuat 
tie  Expressly  SI  nvn. 

1 561.  Same :  (2)  Discretion  of  the  Trial 
Court. 

1 562.  Sundry  Principles;  (1)  Expert  wit- 
ness Stating  his  Grounds  of  Opinion ;  (2)  One 


1.   0«n«r«l  Pxinoiples.  _ 

§  555.  Oacftm  Xhaotj  of  Xi«p«ri«ntUl  Capaoltj ;  Bxpartnew  la  RalatlTe  to 
tliL.»M«l«au  Topia  That  sort  of  capacity  which  involves,  not  the  organic 
powers,  moral  and  mental,  requisite  for  all  testimony,  nor  yet  the  emotional 
power  of  unbiassed  observation  and  statement,  the  skill  to  acquire  accurate 
knowledge,  may  be  termed  Experiential  Capacity.  The  person  possessing  it 
is  commonly  termed  an  Expert  Since  upon  some  matters  accurate  under- 
standing can  never  be  attained  without  special  preparation  or  familiarity,  the 
rules  of  evidence  must  recognize  this,  and  must  see  to  it  that  the  testimonial 
statements  offered  as  representing  knowledge  are  not  offered  by  persons  who 
on  the  subject  in  hand  are  not  fitted  to  acquire  knowledgcv  Such  fitness  or") 
skill  to  acquire  accurate  impressions  comes  from  circumstances  which  mayj 
broadly  be  summed  up  in  the  term  "  experience."  If.  at  the  one  extreme,  beK 
imattined  the  babe  in  arms,  practically  lacking  in  any  such  skill  or  fitness, 
and,  at  the  other  extreme,  the  trained  professional  student  of  a  department 
of  science,  in  whom  the  fitness  exists  in  the  highest  degree,  it  is  seen  that 
this  attribution  of  the  source  of  the  fitness  to  "experience "  is  su£BcientIy  ac- 
curate for  purposes  of  nomenclature.  In  experience,  then,  are  included  all 
\the  processes  —  the  continual  use  of  the  faculties,  the  habit  and  practice 
of  an  occupation,  special  study,  professional  training,  and  the  rest  — which 
contribute  to  produce  a  fitness  to  acquire  accurate  knowledge  upou  a  given 
subject 
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Three  fundamental  principles,  involved  in  the  very  nature  of  this  sort  of 
capacity,  are  to  be  noted : 

(1)  The  capacity  is  tn  every  ease  a  relative  one,  i.  e.  relative  to  the  topic 
about  which  the  person  is  asked  to  make  his  staUment.^ The  object  is  to  be  sure 
that  the  question  to  the  witness  will  be  answered  by  a  person  who  is  fitted 
to  answer  it.  His  fitness,  then,  is  a  fitness  to  answer  on  that  point.  He  may 
be  fitted  to  answer  about  countless  other  matters,  but  that  does  not  justify 
accepting  his  views  on  the  matter  in  hand.  Conversely,  if  he  is  skilled 
enough  to  acquire  knowledge  on  the  matters  in  hand,  it  is  immaterial  that 
he  is  not  skilled  upon  any  or  every  other  matter. 

«,^2)  It  follows  that  there  are  no  fixed  classes  of  expert  persons,  in  which  a  wit- 
ness finds  himself  and  remains  permanently.  A  person  may  be  sufficiently 
skilled  upon  one  question,  and  totally  unskilled  upon  the  nextv'  He  may  be 
competent  to  say  whether  the  deceased  had  gray  hair,  and  incompetent  to  say 
what  killed  the  deceaseil ;  competent  to  say  whether  the  deceased  was  asphyx- 
iated by  gas,  and  incompetent  to  distinguish  between  coal-gas  and  water-gas ; 
competent  to  say  whether  a  hatchet  was  sharp,  and  incompetent  to  say  whether 
a  stain  upon  it  was  human  blood. '  Since  experiential  capacity  is  always  rela- 
tive to  the  matter  in  hand,  the  witness  may  from  question  to  question,  enter 
or  leave  the  class  of  persons  fitted  to  answer,  and  the  distinction  depends  on 
the  kind  of  subject  primarily,  not  on  tlie  kind  of  person.  It  is  thus,  further- 
more, a  mistake  to  think  of  experiential  qualifications  as  sharply  marked  off 
into  defined  classes.  Since  the  change  of  a  trifling  feature  in  the  general 
fact  asked  about  may  render  the  competent  witness  now  incompetent,  it  is 
obvious  that  an  accurate  classification  of  topics  with  reference  to  experiential 
qualifications  would  involve  divisions  and  subdivisions  too  numerous  to  con- 
ceive, and  not  of  practical  use. 

(3)  Again,  it  is  a  mistake  to  think  of  some  witnesses  as  erperts  and  others 
as  rwn-experts^^ln  a  strict  sense,  every  witness  whosoever  is  an  expert.  In 
other  words,  tliel  very  fact  that  he  is  allowed  to  speak  at  all  assumes  that  lie 
IS  fitted  to  have  knowledge  on  the  subject ;  though  in  the  vast  majority  of 
matters  no  demonstration  of  his  fitness  is  needed.  It  is  common  and  not 
unnatural  to  confine  the  term  "experts  "  to  witnesses  whose  fitness,  by  reason 
of  the  subject-matter,  needs  to  be  first  shown ;  but  while  there  is,  as  will  1k! 
seen,  a  practical  distinction  between  the  instances  in  which  the  fitness  must 
be  expressly  shown  and  the  instances  in  which  it  need  not  be,  that  is  no  rea- 
son for  ignoring  the  fundaniental  principle  that  every  witness  whasoi'ver  is 
and  must  be,  by  hypotliesis,  fitted  or  "expert"  in  the  matter  about  which  he 
is  allowed  to  give  his  supposed  knowledge.  In  particular,  it  is  a  mistake  to 
suppose  that  an  "expert"  must  be  a  person  professionally  occupied  upon  the 
matter  to  be  testified  to.  This  is  a  mistake  having  its  special  origin  in  the 
doctrine  of  Opinion  evidence,  and  can  there  better  be  considered.'  %\9  suf-l 
ficient  here  to  note  that  the  only  requirement  is  that  the  witness  must  be  j 
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fitted  to  acquire  knowledge  on  the  matter  he  speaks  about ;  and,  if  he  is  thus 
fitted,  that  it  is  entirely  immaterial  whether  he  acquired  his  fitness  by  being 
professionally  concerned  in  such  matters. 

§  556.  Diffarant  Kinds  of  Bzp«rt  Capacity.  Although  (as  just  noted)  there 
is  no  difference  in  principle  between  what  may  be  termed  the  highest  and 
the  lowest  expert,  and  though  the  single  and  uniform  principle  is  that  every 
witness  must  be  sufficiently  experienced  for  the  matter  in  hand,  yet  it  is  pos- 
sible and  necessary  to  distinguish  two  broad  groups  of  matters  with  refer- 
ence to  experiential  capacity.  Between  these  two  the  distinction  constantly 
becomes  a  question  of  law,  because  of  reasons  of  practical  convenience. 

First,  there  is  that  class  of  matters  as  to  which  a  sufficient  experience  is 
possessed  by  evejjiperaon^ordin^^  life,  —  the  kind  of  skill  in 

the  ordinary  use  oTthe  senses  which  is  developed  necessarily,  in  the  course 
of  the  daily  doings,  for  every  mature  member  of  society.  To  every  one  who 
is  intelligent  enough  to  take  the  witness  stand  at  all  is  attributed  a  sufficient 
kind  and  degree  of  skill  upon  these  matters.  Hence,  as  the  important  practical 
consequence,  tio  express  preliminary  evidence  of  the  possession  of  skill  in  these 
matters  is  necessary.  The  opponent  may  by  cross-examination  expose  its 
meagre  quantity  or  poor  quality ;  but  that  it  exists  in  a  sufficient  degree  in 
every  one  upon  such  matters  is  taken  for  granted. 

Secondly,  there  is  that  class  of  matters  as  to  which  it  is  only  by  means  of 
some  spe<M^a2uLji£adkuL£Spertence,  more  than  is  the  common  possession, 
that  a  person  becomes  competent  to  acquire  knowledge  Hence,  the  ptisses- 
sion  of  this  cannot  be  assumed,  for  an  individual  witness,  but  must  be  ex- 

fressly  shown  hejozehand. ^Thia  special  and  peculiar  experience  may  have  I 
een  attained,  so  far  as  legal  rules  go,  in  any  way  whatever ;  all  the  law  re-  I 
quires  is  that  it  should  have  been  attained.  Yet  it  is  possible  here  to  group 
roughly  two  classes  of  experience  which  are  usually,  though  not  necessarily, 
found  separately,  (o)  Tliere  is,  first,  the  so^alled  "  practical"  experience, — 
the  kind  which  is  obtained  casually  and  incidentally,  yet  steadily  and  ade- 
quately, in  the  course  of  some  occupation  or  livelihood.  From  the  advertis- 
ing-agent to  the  woodchopper  there  is  a  long  list  of  occupations  in  any  one  of 
which,  and  perhaps  in  that  alone,  the  fitness  will  be  obtained  to  acquire 
knowledge  on  a  particular  topic.  (5)  There  is,  secondly,  a  systematic  train- 
ing, directed  deliberately  to  the  acquisition  of  fitness  and  involving  the  study 
of  a  body  of  knowledge  forming  a  branch  of  some  science  or  art.  This  may 
be  termed  "  scientific  "  experience.  Now  the  line,  if  any  can  be  drawn,  be- 
tween these  two  has  no  general  legal  significance.  In  truth  no  accurate  line 
can  be  drawn.  Each  shades  into  the  other  imperceptibly.  In  some  instances 
the  witness  will  need  both  ;  in  some  instances  he  may  have  both,  though  he 
does  not  need  both.  Neither  is  generally  favored  above  the  other  by  the 
Courts.  The  question  in  each  instance  is  whether  the  particular  witness  is 
fitted  as  to  the  matter  in  hand.  On  many  points  the  nature  of  the  subject 
is  such  that  a  scientific  training  is  indispensable ;  but  rulings  requiring  it 
made  no  general  discrimination  between  the  two  sources  of  fitness;  they 
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•imply  apply  the  general  principle  and  require  the  particular  sort  of  experience 
which  fits  the  witness  to  acquire  knowledge  on  the  particular  matter: 

1888,  Campbell,  J,  in  «f%  t.  Rickardmn,  80  Mioh.  486,  87  N.  W.  614  :  "The  phrase 
•expert  testimony '  U  not  entirely  fortunate  u  designed  to  cover  all  cMe<  where  a  witness 
may  give  his  opinion*  .  .  .  [First,  a*  to  impressions  of  cold  or  heat,  and  l)  ■  like  1  any 
person  can  pro  such  impressions  without  special  experience  or  special  iutelliK  oe  Be- 
yond  these  every-day  matters,  known  to  all  men,  are  things  which  most,  if  not  all  persons 
can  become  qualified  to  judge  by  more  or  less  opportuniUes  of  observation,  local  or  habit- 
ual, but  which  require  no  peculiar  intelligence.  [Secondly,]  then,  there  are  branches  of 
busineM  or  occupations  where  some  intelligence  U  requisite  for  judgment,  but  opportuni- 
ties and  habiU  of  ob«er>ation  must  be  combined  with  some  practical  experience  This 
•eeine  to  be  the  beginning  or  lower  grade  of  what  may  properly  be  terme.1 '  experts  ■  —  a 
word  meaning  only  the  acquisition  of  certain  habits  of  judgment,  based  on  experience  or 
special  obeervation.  Anc'  the  scale  rises  as  the  qualiflcaUons  become  nicer  and  require 
greater  capacity  or  knowledge  and  experience,  until  it  reaches  scientific  observers  and 
practitioners  in  arts  and  sciences  requiring  peculiar  and  thorough  special  training." 

The  fundamental  principle,  that  every  witness  whatsoever  must  be  expert  in 
the  matter  he  speaks  about,  is  not  violated  by  the  recognition  of  these  two 
broad  cla.sse8  above.  That  principle  U  invariable.  But  the  distinction  be- 
tween the  two  classes  stands  upon  the  practical  consideration  that,  in  matters 
of  the  first  class,  the  skill  or  capacity,  being  that  which  the  ordinary  course  of 
life  furnishes,  may  be  assumed  to  be  possessed  by  every  person  offered  as  a 
witness  and  need  not  be  shown  beforehand ;  while  in  matters  of  the  second 
class,  the  skill  or  capacity  required  being  attainable  only  by  an  experience 
H-.ecial,  peculiar,  and  out  of  the  ordinary,  the  possession  of  that  experience 
by  any  person  who  is  to  speak  on  that  point  must  first'  be  expressly  shown. 
The  distinction  is  entirely  practical,  and  is  in  principle  sound  and  simple. 

It  thus  comes  about  that  the  rulings  of  Courts  applying  the  requirements 
of  experiential  capacity  are  broadly  of  two  general  sorts,  answerint;  the 
questions : 

1.  On  what  matters  is  that  general  experience,  common  to  every  member  of 
the  community,  a  sufficient  qualification  ? 

2.  Wh^n  something  more  than  this  general  experience  is  necessary,  wlint 
shall  the  requirements  be,  as  to  such  special  experience,  for  the  particular 
matter  to  be  testified  to? 

More  briefly  put :  1.  On  a  particular  topic,  is  general  experience  sufficient  f 
2.  If  not,  what  sort  of  special  experience  is  necessary  } 

The  rules  of  law  under  these  two  topics  form  the  legitimate  subject  of  the 
present  principle.  But  before  examining  these  rules,  it  is  desirable  to  dis- 
criminate  two  other  principles  which  have  no  bearing  on  the  present  subject, 
but  are  apt  to  be  improperly  associated  with  it 

§  557.  Opinion  Rule,  diatingalahcd.  There  is  a  rule  of  evidence  {pod, 
§  1918)  which  excludes,  on  the  ground  of  superfluity,  testimony  which  speaks 
to  the  jury  on  matters  for  which  all  the  materials  for  judgment  are  alreiuly 
before  the  jury.  This  testimony  is  excluded  simply  because,  being  useless,  it 
mvolves  an  unnecessary  consumption  of  time  and  a  cumbersome  addition  to 

670 


If  655-«71]  EXPERIENTIAL  CAPACITY.  1 657 

the  mass  of  testimony.    In  the  majority  of  instances  the  testimony  thus 
excluded  will  consist  of  an  "  opinion  "  by  the  witness, ».  e.  a  judgment  or  in- 
ference from  other  facts  as  premises,  and  it  will  be  excluded  because  the  other 
facte  are  already  or  may  be  brought  sufficiently  before  the  tribunal.    If  they 
are  not  or  cannot  be,  then  the  witness'  judgment  or  inference  will  be  listened 
to.    Thus,  it  will  often  depend  on  the  special  qualifications  of  the  witness 
whether  he  can  add  anything  valuable  which  the  jury  have  not  already  for 
themselves.   When,  for  example,  the  size  and  appearance  of  a  skull-fracture  has 
been  testified  to,  the  witness,  if  he  is  a  person  of  only  ordinary  experience, 
cannot  tell  any  better  than  the  jury  can  whether  the  fracture  is  such  as  to 
have  necessarily  caused  death  ;  wliile,  if  he  is  a  medical  man.  he  is  capable 
of  adding  considerably  to  the  jury's  information  on  that  point.    In  the  former 
case,  his  judgment,  or  "  opinion,"  would  be  excluded  ;  in  the  latter  case,  it 
would  be  listened  to.     Thus,  in  applying  this  rule  about  the  superfluity  of 
opinions,  the  experiential  qualifications  of  the  witness  will  be  material ;  and 
it  is  because  for  that  rule  of  law  as  well  as  for  the  present  one  the  question 
of  experiential  qualifications  is  important,  that  there  has  often  been  a  con- 
fusion of  the  two  subjects.    That  there  are  two  distinct  subjects  involved  is 
not  always  seen.    That  they  are  distinct  is  certain.    It  is  easy  to  see  how  in 
practice  the  result  of  the  ruling  upon  the  evidence  may  be  very  different 
according  to  the  principle  which  is  being  applied.    For  example,  suppose  it 
is  desired  to  show  that  certain  stains  on  a  garment  are  blood-stains.    In  ap- 
plying the  principle  of  testimonial  expert  qualifications,  all  that  is  asked  is 
whether  the  witness,  as  a  person  of  general  experience  only,  is  comi)etent 
to  distinguish  blood-stains  from  other  marks.     Assume  it  to  be  decided  that 
he  is ;  then  there  comes  to  be  applied  the  other  principle  as  to  the  superfluity 
of  opinions  which  the  jury  themselves  have  the  material  for  forming.    Here, 
if  the  garment  is  before  the  jury,  the  witness'  opinion,  as  a  layman,  is  super- 
fluous (unless  perhaps  he  saw  it  when  the  stains  were  fresher     md  will  be 
excluded.    Yet,  if  the  witness  is  specially  experienced  in  such  matters,  he 
may  bo  able  to  add  something  to  the  jury's  information,  even  with  the 
garment  before  their  eyes ;  and  he  will  therefore  be  listened  to.    A^ain, 
suppose  it  is  a  question  whether  the  distance  between  two  points  is  a  rod"or  a 
mile.    If  the  jury  have  seen  the  place,  no  help  from  any  one,  however  expert 
a  surveyor,  is  needed  ;  and  if  they  have  not  seen  it  and  cannot,  a  person  of 
ordinary  experience  is  as  useful  as  a  surveyor.    But  if  the  issue  is  whether  the 
distance  is  eighty  rods  or  seventy-nine  rods,  then  even  if  the  jury  cannot  see 
it,  and  help  is  needed,  the  principle  of  exjieriential  qualifications  would 
perhaps  make  it  necessary  to  call  a  surveyor. 

Thus,  it  is  essential  that  the  doctrine  of  experiential  qualifications  should 
not  be  confounded  with  the  doctrine  of  superfluous  opinion-evidence.  Each 
has  its  legitimate  rules,  and  both  often  may  come  into  doubt  with  reference 
to  the  same  piece  of  evidence  ;  but  t'^.-y  must  be  kept  separate.  The  whole 
law  of  "  opinion  evidence,"  so-called,  may  be  and  might  well  be  modified  or 
abolished;  but  that  would  not  affect  in  the  slightest  the  sound  doctrine  of 
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expenential  qualifications.  Practically,  the  best  plan  for  the  advocate  is  to 
test  each  piece  of  evidence  (if  it  seems  to  involve  these  doctrines)  by  asking 
himself  the  two  distinct  questions :  first.  Is  this  a  matter  upon  vrhich  this 
witness  is  sufficiently  qualified  by  experience  ?  and,  if  it  is,  next,  Is  this  a 
matter  upon  which  the  jury  are  or  may  be  so  well  furnished  with  information 
that  this  witness  cannot  help  them  appreciably  ?  / 

4^58.   Experienoe,  and  Obserratlon  or  Knowladf*.  diatingnlahed.Klt  has 
been  seen  {a,Ue,  §  478),  that  Observation,  or  Knowledge,  of  the  matter  to  be 
testified  to  is  one  of  the  essential  elements  of  testimonial  qualifications ;  its 
rules  are  examined  elsewhere  in  detail  (post,  §  650).     Here  it  is  to  be  noUd 
that,  m  practice,  the  line  between  experience  and  observation  may  sometimes 
be  indistinguishable.    It  is  not  that  there  is  any  doubt  about  either  being  in- 
dispensable ;  that  cannot  be.    It  is  merely  that  the  circumstances  which  supply 
the  one  often  supply  the  other  also;  and  so  the  rule  which  requires  (,r 
permits  a  witness  of  a  certain  sort  to  be  accepted  cannot  in  such  a  case  be 
classified  as  belonging  exclusively  or  certainly  under  the  one  or  the  other 
principle.    This  situation  arises  often  with  reference  to  value-witnesses.    A 
ruling,  for  instance,  that  knowledge  of  sales  in  the  vicinity  is  sufficient  to 
qualify  a  value-witness,  —  is  it  a  ruling  as  to  exi«rience  or  as  to  knowledge ' 
The  uncertainty  arises  from  the  fact  that  observation  or  knowledge  of  a  thiii" 
mvolves.  in  these  instances,  two  elements :  acquaintance  with  tiie  object  or 
article  itself,  and  acquaintance  with  the  class  of  things  into  which  it  is  desired 
to  put  the  object.    For  example,  knowledge  of  the  value  of  a  horse  involves 
first,  a  knowledge  of  the  values  of  the  different  grades  of  horses,  and.  secondly' 
knowledge  of  the  appearance  and  qualities  of  the  particular  horse,  and  tile 
operation  of  estimating  its  value  consists  in  comparing  it  with  the  several 
possible  classes  or  grades  and  then  placing  it  in  one  of  them.    It  follows  that 
the  observation  or  knowledge  necessary  in  such  cases  is  twofold.  —  knowl- 
edge of  values  generally  or  the  conditions  afTecting  values,  and  knowledge  of 
the  thing  to  be  valued.    The  same  twofold  process  is  necessary  also  in  wit- 
nesses to  identity  or  resemblance ;  for  the  witness  must  be  acquainted  with 
both  the  thing  to  be  identified  and  the  thing  with  which  the  identification  is 
to  be  made  or  denied. 

Now  in  this  twofold  qualification  as  to  knowledge  there  is  in  itself  in- 
volved nothing  as  to  experiential  qualifications.  But  the  question  may  arise 
whether  or  not  special  experiential  qualifications  are  not  necessary  for  ac- 
qmriiig  this  knowledge  of  a  class  of  things;  and  it  is  here  that  the  practical 
difficulty  of  treatment  begins.  Suppase,  for  example,  a  witness  is  called  to 
the  Identification  of  handwriting.  Here,  as  has  been  already  noted  (ante, 
§  99).  the  process  consists  in  first  determining  the  generic  features  of  a  "iven 
person's  handwriting  and  then  affirming  or  denying  that  the  piece  of  writing 
m  issue  belongs  within  that  type  of  writing.  Now  suppose  that  testimony 
to  the  genuineness  of  bank-notes  is  offered  on  this  point  from  a  bank^ashiir 
and  a  merchant.  It  will  certainly  be  necessary  to  show  the  witness'  knowl- 
edge of  the  class,  i.e.  the  genuine  notes,  by  evidence  that  he  has  handled  and 
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nities  for  knowledge  of  the  class.     But  the  further  question  mar  arise 
whether,  in  spite  of  such  frequent  opportunities  by  handling  the  noLZ 
merchant  ha.  sufficient  skill  to  form  a  trustworthy  opintnibTttKelu 
menes.  of  notes  as  a  class;  and  here  a  Court  mi^ insist  on  the  wiu "esJ 

aZ"Z  *''  ^'?"'  u^''"  "'"•=»••  ^°'  «""'P'«    »  cashier  would  h" 
Agam.  suppose  a  ruhng  that  in  order  to  testify  to  the  value  of  real  property 
t  «  or  IS  not  necessarj'  that  the  witness  should  be  a  dealer  in  real  estT   s 

7Z2  ^°''^"8.'^"*  ."P**;'"'  "Pericuce  is  or  is  not  necessary  in  order  to  be 
capable  of  acqumng  .ntelligent  knowledge  about  such  values^  On  the  o"h« 
hand  ,t  may  be  looked  upon  merely  as  determining  that  a  full  and  accumte 
knowledge  of  such  values  (i.e.  the  classes  or  gnidfs  into  one  of  wSTlm 
property  «  to  be  p  aced)  can  or  cannot  be  obtained  exclusively  by  o7e  whl 

establishmg  a  specia  experiential  capacity  as  necessary ;  in  the  latter  view 
we  require  no  speca  capacity,  but  insist  on  full  o^iinitie,  for  obseXg 
the  class  of  thmgs  m  question.    Now  the  Court  mVy  in  its  opinion  3 

1T«^kT>  decision  furnish  merely  the  rule  of  thumb,  without  the  prin- 
ciple, that  It  IS  practically  out  of  the  question  to  distinguish  the  two  top  cs 
1.  the  rulings.  So.  too.  the  ruUngs  that  (for  example)  I  merchant  who  hi 
handled  genuine  bank-notes  may  be  a  witness  to  genuineness  are  so  closeW 
connected  m  their  practical  bearings  with  the  rulings  about  expTrts-quS 
cations  that  it  is  difficult  to  treat  them  separately.^  In  dea  i^Hhen  wih 
thesubjecto  expert  qunUfications  as  to  vilues.  and  a  few  Sr  topir  it 
will  be  desirable  to  examine  all  the  rulings  under  the  head  of  KnowEo 
Observation  (post.  §§  687-722),  without  attempting  to  distinguish  sha™?y 
ConZ"  '"""^       ""''"''  ^"'^  "°*  •"'"  '""^''''^  discrimiLted  by Ihe 

The  first  of  the  two  questions  (ante.  §  556)  to  be  asked  in  applying  the 
present  principle  ,s.  whether,  for  a  particular  subject  of  testimony^ the  oLZ 
or  ordtr^ryexperierue  of  a  layman  is  sufficient.  Here  a  warning  needsTi 
sounded,  at  the  outset,  against  the  too  noticeable  tendency  to  'eoverVtrict 
and  to  insist  upon  special  accomplishments,  where  justice  would  be  better' 
served  by  a  laxer  attitude.  The  witness  is  not  the  juror.  He  does  not 
?or  del i'  '■'"  w'  \'  "ir^^  ^^'^'^''  "  '""^"  contribution  to  the  material 
Lr  of  ffr  ?'  ?°^"  °°'  \'  '^'^"'^  '"^  ^"^"'y  "  «  »>«  were  a  final  arbi- 
ter of  facts     A  stand  must  be  taken,  sooner  or  later,  against  the  undue 

testifyT  *°^'"'  ""^  ^^'''^  ^^^^  experience  is  to  be  required  for 

inSr^lwH'J!!  ^'^'  '•  ?.'^"'  ^^  ^-  ^-  *'-  "  The  ««""  "t  life  a«  too  pre«-  ' 

2.1. la  ""  ""^'  ^  P''^  '°  **  •■»'«1"««"«»  ""J  good  faith  of 
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witaiMii  aiul  tht  JndgmMt  and  (UMrimimtion  of  Jaron.  IfleiMoopM,  dMmisto,  and 
mM  of  mIom*  m  not  alwayi  at  hand;  and  eriminaU  are  noithar  anxiona  to  eoart  obaar- 
nation  nor  earefol  to  praaanra  tiM  aridtnoaa  of  thair  guilt" 

Gan  any  general  canon  be  employed,  in  determining  whether  the  topic  is 
one  upon  which  special  experience  shall  be  required  7  The  following  may 
be  suggested :  No  special  experience  shall  be  required  unless  the  matter  to 
be  testified  to  is  one  upon  which  it  would  clearly  be  presumptuous,  under 
the  circumstances  of  the  case,  for  a  person  of  only  ordinary  experience  to 
assume  to  trust  his  senses,  for  the  purposes  of  his  own  action  in  the  ordinary 
serious  affairs  of  life.' 

§  560.  Saeond  QnaatloB :  What  Spaelal  BaparUnoa  ia  ITaoaaaaiy  ?  (1) 
Qnallfloation  moat  bo  Bxpraaaly  •howa.  If  for  a  particular  topic  the  fore- 
going question  is  answered  in  the  negative,  and  special  experience  is  held  to 
be  necessary,  the  second  question  then  presents  itralf :  What  sort  of  special 
experience  is  necessary  ?  This  will  sometimes  permit  of  a  general  rule,  — 
as  when  it  is  laid  down  that  a  medical  practitioner  need  not  be  a  specialist  in 
insanity  to  form  an  opinion  on  that  subject  Whatever  general  rules  of  this 
sort  have  been  vouchsafed  are  dealt  with  under  the  various  topics  of  testi- 
mony (pott,  §§  ''34-571).  But  commonly  there  can  be  no  such  general 
propositions  for  the  topic  at  lai^.  The  decision  must  be  a  concrete  one,  i.  e. 
upon  the  fitness  of  the  individual  witness,  as  shown  by  the  circumstances  of 
his  experience.  Here  two  rules  of  method  come  into  application :  (1)  The 
potunitm  of  the  required  qual\/icati(nu  by  a  particular  person  offered  as  a 
witness,  muit  be  exprenly  tkown  hy  the  party  offering  him.  '^his  follows 
from  the  nature  of  the  situation  (ante,  §  556),  and  is  universally  conceded.' 
It  marks  a  contrast  between  this  and  the  foregoing  sorts  of  testimonial 
capacity  (ante,  §  484). 

§  561.  Same :  (2)  Olaorotlon  of  tha  Trial  Oonrt  (2)  Secondly,  and  em- 
phatically, the  trial  Court  must  be  left  to  determine,  absolutely  and  without 
review,  the  fact  of  possession  of  the  required  qualification  by  a  particular 
witness.  In  most  jurisuictions  it  is  repeatedly  decLired  that  the  decision 
upon  the  experiential  qualifications  of  witnesses  should  be  left  to  the  deter- 
mination of  the  trial  Court' 


t  Compare  tha  following:  187S,  Endicott,  J., 
in  Com.  V.  Sturtirant,  117  Han.  laS:  "[The 
oonditioD  ia  that]  the  facta  apon  which  the  wit- 
n«H  ia  called  on  to  ezpreaa  faia  opinion  are  anch 
..«  men  in  eeneral  are  capable  of  comprehend- 
ing and  nnJemtanding." 

^  It  ia  therefore  aeldom  expreaaljr  mied  npon : 
1879,  State  v.  Secreet,  80  N.  C.  450,  4S7 ;  1867, 
State  r.  Ward,  39  Vt.  S95,  936.  Thia  waa  not 
allowed  to  be  inaiated  on  in  Biahop  Atterbnry'a 
Trial,  16  How.  St.  Tr.  494  (1793),  bnt  merely 
beeanae  the  intereat  of  the  State  demanded  the 
preaervation  of  the  aocreey  of  ipmh  methoda 
(fMsl,J1367). 

i  Can.:  1888,  Preeper  *.  R.,  IS  Can.  Snp. 
401,  408,  410;  Ala.:  1900,  Loniarille  *  N.  R. 
Oa  V.  Saudlin,  195  Ala.  583,  28  So.  40 ;  1902, 
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White  V.  State,  133  id.  199,  39  So.  139 ;  Art. : 
1889,  Hnnnicntt  ■>.  Kirltpatricli,  39  Arlc.  172: 
Cal.:  1880,  Sowden  e.  Qoartx  Mining  Co.,  53 
CaL  431;  Conn..-  1897,  State  v.  Main,  69  i<l. 
193,  37  Atl.  80;  1898,  Hjrgeia  D.  W.  0>.  r. 
Hygeia  I.  Co.,  70  id.  316,  40  Atl.  534;  l.<00, 
Barber  v.  Mancheater,  72  id.  673,  45  AtL  luu; 
D.  v.:  1895,  Lanabnrgh  t>.  Wimaott,  7  I).  C. 
App.971,  274;  tVa.:  1902,  Davia  t>.  State,  — 
Fla.—  .  32  So.  899;  Ind.:  1886,  Fort  Wavne 
V.  Coomha,  107  Ind.  83,  7  N.  E.  743  (eoncliiaivp, 
nnleaa  there  ia  no  eridence  at  all  of  qualifliw 
tiona,  or  a  palpable  abnae  of  diacretioik) ;  189,'i, 
Jenney  Electric  Co.  r.  Branham,  145  iil.  .114, 
41  M.  E.  448;  Me.:  1883,  HIggina  r.  Hie);iD», 
73  Me.  346;  1885,  Fayette  v.  CheaterTille,  77  id. 
33  ("in  extreme  caaes,  where  a  aeriooa  miBtake 
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Jwt  how  far  thia  extenda  in  each  jurisdiction  ia  difBcult  to  aay.  In  aome 
the  rubng  u  not  reviewable  at  all;  in  others,  it  is  reviewable  on  certain  con^ 
Jtiona :  in  othera.  the  matter  ia  left  "  largely  »  to  the  trial  Court's  discretion. 
But  the  language  of  the  principle  varies  in  different  opinions;  and.  in  prac- 
tice, the  rulings  below  are  consUntly  reconsidered  above,  under  the  cuise  of 
ascertaining  whether  the  "  diacretion  "  has  been  "  abused."  «  But  the  reform 
of  the  future  will  find  in  thia  principle  the  nucleus  for  a  beneficent  exten- 
sion of  the  doctrine  of  judicial  discretion.  Looking  at  the  complication  of 
facto  often  entering  mto  a  witness'  competency  and  best  understood  by 
the  trial  judge  alone.  -  looking  at  the  comi«iratively  trifling  character  (in 
relation  to  all  the  issues  of  a  trial)  of  the  topics  over  which  controversy 
anses  --lookmg  at  the  ample  and  sure  safeguard  of  cross-examination  to 
reveal  the  witness  real  qualifications. -looking  at  the  injustice  of  requir- 

hM  been  commuted  throagh  nme  •crident,  in- 
•dTertence,  or  mLKonceptioD.  his  action  may  be 
reriewed ") ;    1888.  State  r.  TbomiMoii,  80  id. 
300,  IS  All.  89S;  1896,  Manton  r.  DinKley,  88 
i.1.  M6. 34  Atl.  414  ("  nnlew  it  i«  ma.le  cl«»rly 
to  appear  from  tbe  evidence  that  it  was  not  in*, 
tided  or  that  it  waa  baM<l  npon  luroe  error  in 
IKW  );  .Van.:  1840.  Lincoln  v.  Bane,  S  Cnah. 
491;   1858,  QoiniiKamond  Hanli  c.   Hobhn,   II 
Gray,  257;  1860,  Marcy  v.  Bamea,  IC  id.  184: 
1869,  Swan  v.  Middlewx,  101  MaM.  177;  1869 
GiNwler  V.  Rettnery,  103  id.  335;  1870,  Com.  r 
Wiilianw,  IU5  id.  68;  1874,  Tnclier  p.  Kailroad, 
118  id.  548;  1875,  Ijiwrence  ii.  Bo^ton,  1 19  id 
132;    1882,  Perkina  p.   Stirlioev,    132  id.  217 
("  conrlDfire,  nolcM  it  appeare  npon  the  evi- 
denr*  to  be  erroneona  or  to  hare  been  founded 
npon  nme  error  in  law  ") ;  I8S.1.  Com.  r.  Nefns 
135  id.  554;  1885,  Campbell  v.  Itnwell.  139  id 
279.  I  N.  E.  .345;  1887,  Warren  ».  Water  Co, 
143  id.  164.  9  N.  E.  527 ;  1880,  Hill  v.  Home 
In«  Co.,  129  id.  349;  1888,  Ixiwell  v.  Com'n 
146  id  412, 16  N.  E.  8;  189.5,  Amory  r.  Melrow. 


Co  59  N  J.  U  189,  35  Atl.  915;  JV.  Y.:  1877 
Nelion  p.  In.  Co  71  N.  V.  460,  tmhle;  1888 
SlocovH-h  V.  In*.  Co.,  108  id.  62,  14  N.  E  802  • 

«.;  *^V..'/l?-  "•*"•  "  Bodenhamer,  80  N.  c! 
«B ;  1886,  State  p  Cole,  94  i.l.  964  (expUinine 
«  o  "J!""'"-  ""•■*•  *39;  State  v.  Sein-M,  80 
«■  V  *^i ',  '*.?*•  '.""•  "•  «•  Co.,  117  id.  644  23 
B.  t..  27S  (collecting  previont  mlingn);  1900. 
Oe,r  V  Durham  W  do,  127  id.  43^37  S  E 
4<4 ;  1903,  State  v.  Wilcox,  —  id.  —  44  .S  E 
625;  Or.:  1900,  Farmer.'  «  T.  N.  'flank' p 
Woo<lell  38  Or  294,  61  I'ac.  837;  1902.  Knc£ 
man  r.  Lumber  Co..  42  id.  231,  70  I'ac.  81 1  • 
fa  •  1869,  Aniewo  Oil  Ca  r.  Gilwn.  63  Pa! 
152;  8o^  p.  (ongregation,  ib.  161 ;  1871,  Dela- 
ware ft  (,.  Tow  boat  Co.  p.  Marni  69  id  41  • 
i'f*l'.'*''l2i'".5*'  ^"^  "•  Wirebach'.  Ex'r;  106 
iioM*  'y.'  ^'•.''•"•"''  "•  Ebervale  Coal  Co., 
M3  1.1  316.  52  Atl.  201 ;  ft.  /.;  I860,  Howar.1  p 
Providence,  6  R.  I.  514;  1863,  8arle  p.  Arnold, 
7  Id.  586;  1903,  Enni.  p.  Little.  _  id.  -ii 
Atl.  884;  Te»n. :  1891,  Power,  v.  McKeniie  90 
Tenn.  181, 16  8.  W.  559;  1897,  Bmce  i-  I^aH 
M  id.  303,  4J  8..  W.  445  ,>.  l-)  mt  slijlweli 


K.  Co..  ib.  594,  61  N.  E.  141 ;  1903,  White  v. 
^^r*"!?^"'  —  ii  -  .  87  N.  E.  643;  J/,r*..- 
1879,  McEwen  p.  Bigelow.  40  Mich.  217;  1883, 
Ive.  P.  Leonard.  50  id.  299. 15  N.  W.  463.  KmUt ; 
J//-i»..-1896,  Blondel  p.  R.  Co.,  66  Minn.  284. 
66  N.  W.  1079;  1897,  Beckett  r.  Aid  Amoc.,  67 
Id.  298.  69  N.  W.  923;  1900.  Backnx  i-.  Amet 
79  Id.  145,  81  N.  W.  766;  1901,  York.  p.  M<»I 
l«re,  84  id.  502,  87  N.  W.  115;  Afo.:  1896, 
Helfen»tein  p.  Medart,  136  Mo.  595,  36  8.  W 
86.1;  A,6r. ;  I90(\  Miaranri  P.  R.  Co.  p.  Fox,  60 
Ncbr.  531,  83  N.  W.  744 ;  1901,  Omaha  1.  ft  T. 

r„«.''='^''K''^  C°'  «*  ''"•  «.  M  N.  W.  936; 
903,  Schmnck  ..  Hill.  _  id.  _  .  96  N.  W. 
I:?',.."-  '***•  •'""e*  •••  Tucker,  41  N.  H. 
549  (Doe,  J. :  "  whether  a  wltnea.  has  a  special 
M<1  peculiar  knowledge  i.  a*  much  a  question 
of  fact  as  the  question  whether  a  search  is  dili- 
gent  and  thorough  ");  1870,  Dole  p.  Johnmn, 

490;  1881.  Goodwin  p.  Scott,  61  id   114;  1888. 
Carnenter  p.  Hatch,  64  id.  576,  15  Atl.  219 


iv.  J. :  1896,  New  JerMiy  Z.  ft  I.  Co.  r.  L.  Z.  ft  L 


i»-,.?'*i  rF   *^-  "*>."'•  «'   ^^   »"!  '*». 
Bradford  Glycenne  Ca  p.  Kiier,  51  C  C   A 

524,  113  Fed.  895;  Vl.:  1897,  Wright  p.  8.  P 

wViI*. '.'?!'•  *"'  "  l'"-  *»i  '«»9.  State  p. 
Webb,  18  id.  441.  56  Pac.  159;  1901,  Bndd  p. 
R.  Co.,  23  id.  515,  65  Pac.  486;  1902,  Garr 
p.Craney,  25  Id.  193,  70  I'ac.  S-M;  ft.:  1874 
Wnght  V.  Wi|li,.ims'  Estate,  47  Vt.  232  ("so 
long  as  the  evidence  or  facts  do  not  constitute 
or  conclusively  show  skill,  and  such  skill  is 
matter  of  fart  to  be  inferred  from  such  evidence 
or  facts,  the  finding  of  the  Court  i.  not  revii«il,Ie 
in  that  respect  as  l«ing  error  in  law")-  1885 
Lamoille  Vallev  R.  Co.  v.  Bixby,  57  id.  563 ;' 
Carpenter  p.  Corinth,  58  id.  216,  2  Atl  i:o' 
1886,  Bcmis  v.  R.  Co.,  58  id.  641,  3  All.  531  ■ 
1901,  WatriM  p.  TrendaU,  74  id.  54,  62  Atl' 
118;  Vii.;  1897,  Richmond  L.ft  M.  W.  p.  Ford 
94  Va.  616, 27  8.  E  .509 ;  Wash. :  1902,  Ciarecki 
p.  R.  ft  N.  Co.,  30  Wash.  288,  70  Pac.  750. 

•  For  the  misuse  of  the  term  "  diKietion  "  in 
thi.  sense,  Me  an(e,  §  16. 
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ing  the  buAy  jutlgei  of  the  Supreme  Courti  to  inveatigtte  luch  triflee,  —  in 
view  of  nil  these  considerations,  it  cannot  be  doubted  that  tbo  rule  of  the 
future  ought  to  be :  The  trperitntial  quat^ationt  of  a  particular  witiuu 
are  invariablj/  ihtermimd  by  the  trial  judge,  and  will  not  be  renewed  on 
appenl. 

§  r>(i2.  aundry  PrlnolplM:  (1)  Bxpert  WltaeM  Stating  bis  Oreuads  of 
Opinion;  (2)  One  Bxpert  tMtU]rla«  to  ▲aother'a  Oeaspetaney;  (3)  Metkotf 
of  Seowrlnc  VabtasMd  Bxpwts.  (1)  An  expert  witness,  like  any  other  wit- 
ness, may  be  anked  on  the  direct  examination,  or  may  be  requin^d,  to  state 
the  grouiuii  of  hi*  opinion,  i.  e.  the  general  data  which  form  the  basis  of 
his  judgment  upon  the  specidc  data  observed  by  him.  This  is  merely 
an  application  of  the  general  principle  of  the  knowledge-qualification  {poit, 
}  655).  Distinguish  from  this  the  questions  whether  a  hypothetical  qut»- 
tion  moy  or  must  be  employed  (pout,  §  672);  whether  an  expert  witue!i!i 
may  be  erost-txamined  or  contradicted  as  to  the  grounds  of  his  opinion 
ipoet,  §§  »38,  972,  992) ;  ond  whether  the  stntemenU  of  a  patient  to  a 
phyeician  may  be  offered  in  evidence  under  the  exception  to  the  Hearsay  ruK- 
(pott,  §{|  1720). 

(2)  The  e-rperiential  qualijieationt  of  a  witness  are  usually  established  by 
his  own  testimony  reciting  the  facts  of  his  career  and  special  experience. 
But  in  impeachment  of  his  qualifications  (post,  §  938),  or  in  support  of  them 
when  impeached  (pott,  §  1104),  the  general  character  of  the  witness  as  to 
experiential  competency  may  be  testified  ta  Here  the  proof  may  be  mmlo 
by  means  of  reputation  (poet,  §  1621)  or  by  means  of  another  expert  wit- 
ness" personal  opinion  (poet,  §  1984),  —  methods  which  raise  the  distinct 
questions  of  the  Hearsay  rule  and  the  Opinion  rule. 

(3)  Much  has  been  declaimed  about  the  pnrtieannhip  and  consequent  iin- 
trustworthiness  of  the  usual  professional  man  as  an  expert  witness.  But  it 
does  not  appear  that  the  professional  man  is  more  biassed  or  more  comiit 
than  the  ordinary  lay  witness.  It  is  merely  that  his  bias  or  pecuniary  siil)- 
serviency,  when  it  is  discovered,  is  in  o  more  marked  and  unpleasant  con- 
trast with  that  ideal  of  impartiality  and  trustworthiness  which  is  naturally 
associated  with  abstract  scientiKc  truth.  So,  too,  the  frequent  inconclusivc- 
ness,  uncertainty,  and  contradiction  of  expert  testimony  are  not  more  radical 
than  the  same  baffling  features  in  testimony  founded  on  ordinary  obwfrvatioii 
by  the  layman's  senses.  They  merely  disappoint  more  sharply  our  usunl  con- 
ceptions of  the  accuracy  of  scientific  knowledge.  It  is  a  question  wh^tlier 
either  of  these  popular  (and  natural)  ideals  is  attainable  at  all.  But  if  tiicy 
may  be,  in  any  degree,  it  certainly  is  an  important  question  wliethcr  they 
are  attainable,  in  any  greater  degree  than  at  present,  by  nny  other  uietho<l  of 
using  expert  testimony  than  that  of  calling  expert  witnesses  like  any  otliers. 
There  are  serious  difficulties  to  be  met  with  by  ony  other  method,  —  in  par- 
ticular, the  expense,  the  impracticability  of  classifying  experts,  tlic  iiiipm- 
priety  of  interfering  with  the  parties'  voluntary  choice,  and  the  difficulty  "f 
adopting  a  fixed  rule  for  all  classes  of  cases  and  all  communities.     Hitherto 

676 


fl  6U-671} 


EXPERTS  IN  FOREiaX  LAW. 


f5«4 


2.  aolM  for  rwttevUr  •nbjaela  of  Mmprntimo: 
8  5M.  rwaic  i*w     In  .ntwering  the  tint  queition  (ante   8  559Y  «. 
applied  to  tlu.  topic,  the  main  coutrovemy  i,  whetheri witnll !„  f^- 
law  „.u.t  be  by  profe^ion  an  advocate.  attJrL  S  *  o    wh"u    r  T*" 
man.  if  he  cUin..  the  knowl«,«e.  u.y  ^  tru.t^rt^rp^;;^'  ^tle   1' „VS 
law.     The  earlier  practice  in  K,,gland  »eem8  to  havrbeen  often  very  li^rlp 

:^sJii^::r^tt':;r!r  s-rrr  ^""  "^^™^ 

DoncU  .  Thelu..n  and  theW;?.ra^"'i.r  l!Sf^^^^^ 
fe^ional  per«.„,.  tho«.  whose  occupatio7,„ake,  it  n^ary  for  S,„' t^ 
give  .pecia^  attention  to  legal  topic,  may  l«  listened  to  u^I  ZeZi^" 
the  appbcation  of  thi-  test  being  kft  for  decision  to  Individ!;?  case!!  ^     ' 

1844,  Lord  Ung-latt,  in  Sm»tx  Pttraq,  Com,  U  d.  k  F   117-134  /^.  n„»       n  .u  .. 
buhop,  exercising  crtun  ju.lici.l  f unc^n.  orir  mwriLl  «L  IT/'..^"""  ^'""'"" 

with  them  and  in  order  to  diMharira  th.m  n,™^.  V  •    t  '     '"'  «"""o»«l 

.cqu.i„t«l  with  thI.  subject  o^TheZ  of  .LST  ^^xi^t  itTj  ,»?   "T^  "'.-'5 
the  nature  of  thst  of  a  judg«."  "»rnsg«.     That  bsing  so,  hU  evidsnoe  is  of 

1848,  Mault.  J.,  in  Kanrfw  Amrto  r.  Tktiuuon,  8  C.  B    812    894  tm  «it„—  » 
^.gia„  law  had  been  .  ».«„.„.  and  a  commiMi^n.,  ,„  .uJb^^d^^'^f  H^,*^  P~- 
1  ru»el^  but  was  now  an  hot^l-keeper  in  Uadon,  the  queitio^  bein,  1  to  th.T 
place  of  presentation  of  a  note) :  "  The  oueition  i.  .K-l     i  '  V       ""  '**** 

the,  have  ,K,t  filled  any  official  appoiutnieut,  such  « judge  or  adTvoTal  "rS  c7tor     £ 

i'::^r.:ra.7,ru'aX?::r'^"'-  ^'""'"^'-  °''^-  -- '  ^»  ^-^ 

As  to  £nglukUvf,  then,  these  limits  will  not  be  tmnscended.  i.  e.  there  must 
De  an  occupation,  making  necessary  a  familiarity  with  law.*    In  the  United 


the  following  articl...:  J.  p.  Stepfien.  Em.,  in 
II  Jur.  S.*  l-ap.  236;  lion.  Willar.1  Baril^t.  in 
«ti  H  '' .K".  'J  """•  ^  A  Kndli.h.  in  .1*  i.|, 
Ml :  Hon.  W.  L.  Kwter.  In  II  llarv.  I,.  Hev  169; 
Mr.  U:iru«l  Hun.!,  in  15  i,l  M.  Comi«re  the 
^llKlwll  anil  C»nadi«n  Kuln  of  Court  w  tu  the 
■"  "' e»P«rt»'  certifli-Ktee  (««/,  |  I674). 

•  Cawe  cited  mfra. 

•  1807,  Richanlaon  v.  Andenwn,  I  Camp  66 
J  '•  "..""Kht  itrictlv  to  he  noine  witneM  pro. 
lewioDallr  acqtuUnMT  with  it  ")  "^ 

•  Jit«4,  8iiMex  Peerafe  Caw,  11  CI.  *  F. 


«77 


m  (repudLtiDB  the  niUnfr  ..f  Wiglitman.  .1., 
in  K.  .,.  |)^„,.  I  C.  *  K.  i  (iW.!);  foll„w,..i 
with  wine  hesitation  10  (IM9)  Vander  Il.>nikt 
r  Tlielnwo.,  8  C.  B,  8M) ;  190,1,  Mil,,,,,  ... 
Wil«n,l  .-iT  llawof  Malta  proved  by  »  doc- 
tor of  civil  law  who  had  never  pra.  ti*.a  there, 
but  who  had  made  profeMional  reaeanbea  into 
that  law). 

Compare  the  followin);  early  eomi:    1795. 

Liiidor   IWiaari.!.  I   llacg.  Con..  2I.i  (Hebrew 

witneHex  to  the    llehrew   marriaKo  law  were 

.     -  .'^'"•''O'rf'i  »h.. did  not  upiiear  to  fullll  the 

above  bmitatiuM) ;  1791,  Oaner  e.  Lady  Lauea- 
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Stritu  no  (uch  ipeeial  limiution  hai  been  laid  down ;  an  even  more  liberal 
policy  haa  generally  been  followed.  In  aome  Coarta  it  baa  been  diatinctly 
•aid  that  the  experiential  competence  is  independent  of  the  witneaa'  pro- 
fesaiun  and  will  deiwtid  upon  the  circumatancea  of  each  caae.*  In  other 
Cuurta  special  circumstancea  have  led  to  apecial  rulea  admitting  particular 
claaaes  of  laymen.*    Further  than  this,  generalization  aeema  impracticable. 

(2)  In  answering  the  second  question  (ante,  {  560),  a  number  of  rulingti 
have  passed  upon  the  qunlitications  of  particular  witnesses ;  but  they  have 
little  or  no  value  as  prcc«3d6nts.* 

§  566.  Same;  Outeos  as  aqolvalent  to  Iiaw.  It  haa  sometimes  been 
necessary  to  point  out  that  a  custom  of  merchants,  or  the  like,  may  in  effect 
raise  a  question  of  law,  and  that  therefore  the  witness'  qualificationa  must  lo 
examined  from  that  specific  point  of  view.'  Distinguish,  however,  the  ques- 
tion whether  usage  may  be  evidenced  by  specific  instances  in  other  tradet  or 
placet  {ante,  |  379) ;  whether  a  BingU  vntneu  suffices  to  prove  a  usage  (pout, 
§  2053) ;  and  whether  such  testimony  is  obnoxious  to  the  Opinion  rule  ( pott, 
§  1955). 

J  666.  SaoM :  Otbar  Pilaoiplea,  diatlii(alaha4.  In  the  proof  of  foreign 
law,  certain  other  principles,  usually  involved  in  practice,  are  here  to  be  dis> 


boroqgh.  PMke  N.  P  IS  (udmlttlng  ■  J«w«i,  m 
to  the  divun-a  caalom  of  Heliivwt  on  tb*  con. 
tinsDl).  Bjr  St.  IRit9,  n-9  Vict.,  r.  S3, 11,  u 
opiuioa  mav  he  obtained  fMm  Muitlier  Rrithh 
coart  ill  *  rcKiuu  wtiere  a  diSannt  law  prevail*, 
and  hv  8t.  IS6I,  14-5  Vict.,  e.  11,  f  I,  flam  anjr 
foreiKii  coart  uf  a  roontry  witli  wliich  aconTen- 
tiou  naa  been  made  fur  the  purpuee ;  mc  v—i, 
IS7.V 

«  ISM,  PiclLvd  r.  Bailer,  M  N.  H.  170  (a 
law^-er  it  not  neceniarv.  if  the  necenaary  ex- 
perience otherwiia  appear*) ;  I  SOS,  Keunjr  r. 
CiariMon,  I  John*.  3M  (lonie  intelligent  peraon 
of  the  country  in  quntiun  tofficf*) ;  ISM.  ('ban- 
oine  V.  Kuwier,  3  Wend.  177;  I('75,  Anifrican 
Life  liii  ft  Triwt  Co.  v.  Koeenagle.  77  fa.  515 
(aur  one  "  who  ia  or  ban  br«n  iu  a  poaitiun  to 
render  it  pmhalde  that  he  would  make  liiinnelf 
ac<|uainteu  with  it " ;  here  a  Catholic  dean  in 
(iermauy,  who  had  the  lefcal  cuatudy  of  tlie 
local  iiiarriage  lecorda,  leatifled  aa  to  tlie  law 
about  tliem);  1871,  liird'a  CaM,  SI  Uratt.  801, 
808  (a  urieat  or  minintcr  may  teatifv  to  marriage 
law) ;  W.  Va.  Code  I8SI,  c.  13,  f  4'(a  judge  may 
"  coiiaider  any  teatimour,  information,  or  argu- 
ment that  ia  offered  ou  this  aubject "). 

*  1877,  Wottrich  v.  Freeman,  71  N.  Y.  601 
("  all  reaidenta  of  a  country,  of  a  marriageable 
age  and  ordinary  nnderatanding,  are  familiar 
with  the  uaual  and  ciutomary  forma  of  mar- 
riaee  " ;  here  it  waa  apparently  enongh  if  the 
cuatoniarv  form  waa  followed) ;  1840,  Fhillipa  r. 
Greeg.  lb  Watta  161,  170  (here  the  diiHculty 
'  of  obtaining  lawyera  acquainted  with  the  early 
Louiaiaua  Territory  Inwi,  and  the  general  no- 
toriety uf  marriage  iawa,  waa  regarded  aa  allow- 
ing a  relaxation);  1877,  State  v.  Cnellar.  47 
Tex,  -304  ("the  practice  haa  long  prevailed  in 
our  courta  of  receiring  the  CTiiiaBG*  of  iutel- 
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ligent  MmicMa  who  wan  not  lawyera,  in  ?>•(■ 
arenca  to  the  lawi  of  Spain  and  Mexico,  iu 
litigatiim  partainiag  to  hiuda  "). 

■  1867,  MeKanai*  v.  Oordoa.T  M.  8c.  i:.) 
(Amarieao  coaaal,  held  not  i^naliAcd  to  toiii/ 
to  ''a  validity  t4  a  Data  without  a  ri'veiitii' 
ata  p);  1848,  Laytoa  v.  Chsykw,  43  La.  An. 
d.i, ,  1895,  Jaekaon  *.  Jaekaon,  81  Md.  17,  .il 
Atl.  317 ;  18.^8,  Peupla  r.  Umbert,  5  Midi.  .141, 
363  (excluding  a  c<m«tabla,  who  had  hail  Xiim- 
litigatiuo  involving  tlia  law  in  qneatioul;  l!*.i4, 
MarKuerite  *.  Clioutaaa.  3  M».  54u,  ii.i 
(early  Spaniah  military  ofllcial'a  opinion  ai>  i<i 
law  of  xlavery  of  Indiana,  rejected) ;  1898,  Stat>- 
V.  Davia,  69  N.  H  350.  41  All.  S67  (what  •'  K  I. 
v."  on  the  U.  8.  internal  revenue  office  recurls 
meant ;  one  who  hail  conaulted  a  circular  of  the 
Department  held  nut  incompetent) ;  1870.  Kar 
rowa  p.  IXiwna,  •  K.  L  453  ;  IS'O,  Armntroni;  r. 
U.  8.,  6  Ct.  CI.  S36 :  Molina  c.  U.  8.,  ih.  272. 

'  lint  in  moat  of  the  rulinn  the  cuatoni  ilixt 
not  involve  any  matter  of  Taw.  1878,  'I  hird 
National  Bank  r.  Coaby,  43  IT.  C.  Q.  It  :>» 
(American  bank  preaidcut  admitted  to  tc^iifv  to 
tlie  legal  currency  of  the  U.  8. ;  "  any  pcnuiii,  l« 
he  apractiaing  lawyer  or  not,  whoci'inoK  niiliiii 
the  deacription  of  a  peraon  ptritm  virlulr  njfin, " 
i»  admiaaible);  1875,  WiUon  v.  Bauinan,  Ht  III. 
493  (cnatom  of  employing  an  architect  tu  Knp,  r- 
intend  conatmctiou;'"  anybody  who  hn'l  any 
experience  iu  the  matter  waa  competent " :  Inn', 
building  contracton) ;  1863,  Kermott  p.  A  mt  H 
Mich.  181  (coinage;  admitted);  1866,  i'li.l|M 
V.  Town,  14  id.  379  (ainiilar;  exclmleil);  I":!!, 
Comatock  v.  Smith,  SO  id.  343  (similar;  ailmii- 
ted);  1859,  Kvaiia  r.  Ina.  Co.,  6  K.  I.  47,  .VI 
(meaning  of  "  bar-iron " ;  "  any  person ciiiiiii'<  if>l 
with  the  trade "  ao  as  "  leaeouably  v>  he  yn- 
aamed  to  know  the  meaning,"  admiiaible). 
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UngnWj,d     (1)  Whrther  th«  profe«iloMl  witnaM  mar  h«r.  «.nuiwd  hi. 

hu  knowledge,  rather  tl»n  of  hit  skilled  capacity  ( port  I  690 1    r2»  Whl»L, 

:i"i:rt::iT,tt*;*" ''  r-  ^'•^  ••/  «-T^^^^^^zin!^: 

Z^'..r„  V        •  'J    '  '-**  "-^  **•  ''•"•  *•  •  qu««tion  of  the  ™ie  for 

producing  ong,n.l.(/^*/,^!  27)     .   )  ,\ ,    ther  the  Opinion  rule  affJcU  the 

(4)  Whether  tha  ..,,.„  -aw  ..  ^v  l,..  ,vi,lou  •  1  by  certified  or ^rinti  coJ, 
o/lk.UajHU,,<,UU,.a  fn.u..y^rhyy.,     /«;H.rf.ofdeciln.  deS; 

ediof  theT^  ''    ""  '  :      '"'      ""'  <'"^'  8  '^5«>  that-wnce  knowl- 

S  thlMI    '  ,"  '•'  '"■'""  "'"  ^''*  '»•  ''~  °'  »»'«  ">«««<•'  value  to 

which  the  thing  n«y  be.o,..;  „  im  I.upracticble  to  distinguish  invariably  the 

(ifi^LJl^  and  Cheuao^  Matte,.  («..,.».  i^nlt,,  Fotaon.  Blood,  f .), 

ilTJ^s'kJ^f  r  *°T'c"*^  *'°"°^''«  *•>«  '^'»'''>1«  division  already 
noted  («»fe  8  66»X  It  may  be  first  inquired  what  topic  there  are  upon  which 
aymen  in  their  ordinary  experience  are  incapable  of  acquiring  knoS  and 
orming  opinion.;  and  next,  what  special  twining  is  i^quir^  or  rsufficient 
;L.  ;  C"v      rr  -''-•^^    (D  ^^  ^J  ordinal,  e.P^ 

*nMc  I    The  key  to  the  various  question,  that  he«  arise  seem? to  Cthis  • 

^  'SiS  "TZtT''  ""'""•^  "*'•"'  '"•«'""• '« •"'=''•  -™« •!-'»»•'*" 

«  needed,  yet  there  are  numerous  matters,  involving  health  and  bodily  sound- 
ne».  upon  which  the  ordinary  experia.K^  of  everyday  life  U  entire^suSnt 

i?L^",r'^  Tf  T  ^  ***^^"''  *"  ''"*=  »•"»  t'^^'^  «">  be  no  difficulty 
m  determining  that  a  kyiuan  may  be  received  to  sute  (for  example)  tha  a 
person  was  or  was  not  appa«,atly  ill.  0«,at  liberality  ihould  ^  shown  bj 
the  CourU  in  applying  this  principle,  so  that  the  cause  of  justice  may  not  Z 

£r^^  ^°f"r  T^  ""'•^"^  '"""«'•  'f''^  «'»'^*  doc'trine  has  nowhere 
been  better  set  forth  than  in  the  following  pass  ge  • 

d.»ti«gu,«h  thera  from  disorders  having  wme  rewmbling  appearances  or  ivmntoms 

Si  b  u3     'Ih.«  1'"^    '"'*'"~.  °"7!^  '^"•^  "»  '"-^^  '''  t!,e  witness-  knuwl- 
»age  I.  iimited.     I  here  are  as  many  grades  of  knowledge  aud  ignorance  in  the  professions 

679 
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M  out  of  them.  The  only  lafe  rule  in  any  of  thew  eaiM  is  to  Moertein  the  extent  of  thi 
witneu'  qukliUcatioM,  and  within  their  range  to  permit  him  to  ipeak.  Cros>H<zaniina. 
Uon  and  the  teetiinouy  of  others  will  here,  aa  in  all  other  caiee,  furuUh  the  best  nieaiu  of 
testing  bis  value." 

To  the  modem  reluctance  of  the  English  bar  to  dispute  over  trifling  points 
of  evidence  must  be  attributed  the  absence  of  English  rulings  on  this  doctrine. 
In  our  own  country,  on  the  whole,  narrow  objections,  though  constantly 
made,  are  discountenanced,  and  a  policy  of  considerable  liberality  is  enforced.' 

more  *  O.  R.  Co.  v.  Rambo,  16  U.  8.  App.  877 
880.  S  C.  C.  A.  6,  SB  Fed.  7  J  (appearauce  ul  suffer- 
lug);  1896,  Gravsou  d  Lynch,  163  U.  8.  468,  16 
8np.  1064  (whether cattle badsymptomsuf  atlis- 
ea»e  commonly  tailed  Texas  feTer);  188S,  Knicht 
r.  Smythe,  57  Vt.  530  (general  health  appear- 
ance); W.  F.I..-  18»a,  I.UWSUU  V.  (\mawBv,  37 
W.  Va  159, 169,  16  8.  E.  564  (physical  ability) ; 
Wis.:  1874,  Montgomery  v.  Scott,  34  Wis.  343 
(whether  a  leg  was  brolien);  1884,  Wright  ir. 
Howard,  60  id.  129,  18  N.  W.  750  (natnre  of 
present  suffering ;  asked  of  the  iuiured  person 
on  the  stand);  1883,  Baker  v.  Madison,  69  i<l. 
143,  99  N.  W.  141, 583  (capacity  to  work,  etc.) ; 
1887,  8mnlley  v.  Appleton,  70  id.  344,  35  N.  W 
729  (general  health) ;  1888,  Briilge  r.  Oihkosh. 
71  id.  365,  37  N.  W.  409  (physical  and  mental 
condition  as  outwardly  apparent). 

Laymen  htld  inaiimitnUr:  A/a.:  1849,  Mr- 
Lean  t'.  State,  16  Ala.  679  (natnre  of  a  disease 
consisting  in  "flts");  19ft1,  White  v.  Sute.  — 
id.  —  ,  34  So.  178  (how  long  a  man  hatt  been 
dead  when  his  boily  was  seen);  AH::  I860, 
Tatnm  i'.  Mohr,  81  Ark.  3.54,  umUe  (natnre  of 
diMaxe);  1861,  Thompson  r.  liertrand.  83  id. 
733  (same);  1897,  Kedd  r.  State,  63  id.  457, 
408.  W.374  (relaxation  of  muscles  after  death)  - 
(ia. :  1895,  Atlanta  St.  K.  Co.  i..  Walker,  93  Ga. 
469,  81  8.  E.  48  (by  tlie  pUiutiff,  tl  at  his  injury 
would  he  permanent);  1899,  Atlanta  C  8.  It. 
Co.  r.  Bagwell,  107  id.  157,33  S.  E.  191  (whether 
dancing  would  injure  a  woman  having  "  female 
tronlile");  A'».;  1896,  American  Amdent  Co. 
V.  Kidler,  —  Ky.  — ,  35  8.  W.  90:i,  36  id.  528 
(whether  the  deceased  had  typhoid  fever;  ampn- 
tatiou  of  limb) ;  He. :  1835,  Boies  v.  McAllister, 
12  Me.  308  (existence  of  pregnancy);  ,l/.,«,.; 
1868,  Ashland  v.  Marlborough,  99  Mass.  47 
(disease);  IH94.  Zimm  v.  Hice,  161  Mass.  571, 
576,  S7  N.  K.  747  (by  a  phuutiff,  that  hij  pneu- 
monia was  due  to  uking  a  journer  in  coime- 
Mirh.:  1896,  Lewi* 
.( 


*  Lai/men  held  admiuihlf:  Ala.:  1847,  Mil- 
ton V.  Rowland,  1 1  Ala.  737  (the  fact  of  disease, 
as  externally  apparent) ;  1855,  Bennett  v.  Fall, 
86  id.  610  (that  a  person  was  sick) ;  1857,  Wil- 
kinson e.  Moseley,  30  id.  568  (same);  1859, 
Blackmao  ».  Johnson,  35  id.  8.55  (same);  1859, 
Barker  p.  Coleman,  ib.  895  (same) ;  1861,  Foun- 
Uin  P.  Brown,  38  id.  75  (same);  1861,  Stone 
V.  Watson,  37  id.  888  ("looked  sick");  1900, 
Dominick  p.  Randolph,  184  Id.  S57,87  8o.  481 
(that  a  person  Is  sick,  allowable,  but  not  that  he 
has  paralysis) ;  Cat.:  1889,  People  v.  Hong  ah 
Duck,  61   Cal.  390  (kind  of  wound  inflicted); 

1895,  People  p.  Gilison,  106  id.  458,  39  Pac.  864 
(same) ;  1894,  Robinson  p.  Fire  Co,  103  id.  1, 
4.  36  Pac.  955  (a person's  healthy  appearance); 

1896,  People  p.  Bamer,  114  id.  554,  47  Par.  41 
(whether  there  was  a  hymen;  a  woman  admit- 
ted); D.  C:  1894,  District  of  Col.  v.  Haller,  4 
1>.  C.  Apn.  405,  411  (that  the  plaintiff  was  a 
"  strong,  able-bodied  man  "before  the  injurr) ; 
Fla.:  1898,  Edwards  p.  State,  39  Fla.  753, 83  "Sa 
537  ( where  medical  experts  are  not  accessible,  a 
layman  may  testify  what  would  proliably  cauxe 
death);  III.:  1876,  Shawneetown  p.  Mason,  82 
HI.  339  (whether  a  juror  was  sick);  1892, 
Chicago  C.  R.  Co.  p.  Van  Vleck,  143  id.  480, 
485,  32  N.  E.  262  (ability  to  work;  state  of 
health) ;  Ind. :  1897,  CleveUnd  C.  C.  &  St.  L.  R. 
Co.  p.  (Jrsy,  148  Ind.  866, 46  N.  E.  675  (a  wife, 
as  to  the  condition  of  her  husband's  health) ;  la. : 
19a'l,  Sudditb  V.  Bitone,  —  la.  —,96  N.  W. 
853  (that  the  smell  of  certain  gaa  made  him 
sick);  Md.:  1886,  Baltimore  ft  L.  T.  Co.  p. 
Cassell,  66  Md.  433,  7  Atl.  805  (general  healthy 
appearance) ;  Mna.:  1869,  Com.  r.  IJorsey,  103 
Mass.413,  419  (whether  hairs  were  human,  and 
whose  they  were);  1896,  Com.  p.  Flynn,  165  id. 
153,  42  N.  E.  562  (apparent  physical  condition  of 
a  person  robbed ) ;  Mirk. :  1 863,  Evans  p.  People, 
18  Mich.  33  (excluded  as  to  whether  a  particular 
epidemic  disease  prevailed ;  but  admitted  as  to 
whether  sickness,  in  genend,  prevailed);  1874, 
People  V.  Olmstaail,  .to  id.  4.13  (cau»e  of  an  ill- 
ness); 1884,  Peer  p.  Ryan,  54  id.  824,  19  N,  W. 
961  (veterinary  surgery) ;  1889,  Harris  v.  H  Co., 
76  id.  239,  42  N.  W;  M II  (ability  of  »iek  person 
to  work  and  to  use  limhs) ;  N.  Y.':  1875,  Linsdar 
p.  People,  63  N.  V.  153  (freshness  of  a  wouu<l) ; 
Pa.:  1881,  Allen's  Ap|i«al,  99  Pa.  198  (a  w.k 
man  who  had  borne  four  children  was  allowed 
to  testify  that  a  child  at  iu  birth  was  fully 
developed);  1888,  United  a  Mut  Aid  Soc.  p. 
pilara,  120  id.  265,  13  Atl.  938  (that  a  person 
had  shortness  of  breath,  allowed,  but  not  that  he 
had  asthma);  Tn.:  1874,  Wilson  r.  State,  41 
Tex.  381  (sex  of  a  skeleton) ;  U.  S. :  1893,  Balti- 


080 


quence  of  an  attachment),  ,...,„..  ,0™,  i,e. 
p.  Bell,  109  Mich.  189,66  \.  W.  1091  (diseaxe 
horses;  one  employed  in  a  sUble,  excludedl; 
N.  i.:  1903,  Gray  p.  HnK>klyn  il.  R.  Co.,  175 
N.  Y.  448,  67  N.  E.  899  (l.y  women,  that  tlieir 
misramaces  were  like  the  plainliU's,  exclude.! ) ; 
Pa.:  1889,  Umtanl  R.Co.  e.  Chrixtian.  124  Pa. 
123,  16  Atl.  628  (various  answers  |M^nnitte.i  :iimI 
excluded);  U.S.:  1886,  Dushane  e.  IWn.liit, 
120  ir.  8.  647,  7  Sup.  696  (infect.'d  rngs  ns  » 
ranse of  illness);  Vlak:  1898,  Murray  r.  K  C... 
16  Utah  356,  59  Pac.  596  (whether  a  Jolt  of  11  .ur 
woulil  hurt  a  pregnant  woman). 

'•n  all  the  fore^ning  topics  of  textinionv,  rum 
pare  the  application  of  the  Omniam  nJt  tw'i, 
111974-1976).  '^  " 
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Of  the  parUcular  topics  most  frequently  arising  for  decision,  it  has  been  gen- 
era  ly  held  that  special  qualification  is  not  requi.*d  upon  the  question  whether 
yum  IB  of  blood*  Whether  a  lay  witness  may  testify  to  .«„.Vy  is  a  .,ues- 
tion  which  always  occurs  in  coujuncUon  with  the  question  whether  the  rule 
against  Opinion  evidence  should  exclude  such  testimony,  and  the  former 
question  ha.  played  but  a  small  part  in  the  settlement  of  the  rule  of  law  in 
the  different  jurisdictions.  It  is  conceivable  that  a  Court  might  roRnrd  sucli 
testimony  as  proper  uuder  the  former  principle  but  improper  under  the  latter. 
In  act.  however  If  a  Court  has  excluded  it  on  the  former  ground  it  has  also 
excluded  It  on  the  latter,  putting  the  chief  emphasis  on  the  latter,  and  if 
It  has  received  it  has  done  so  on  both  grounds;  so  that  practically  the  rule 
o    law  stands  or  falls  according  to  the  determination  of  the  latter  question. 

§§  1933-.1938>  The  mcompetency  of  the  layn.an  to  form  an  opinion  has 
nevertheless  entered  .n  part  into  the  grounds  of  decision  for  the  few  jurisdic- 
Uons  which  reject  such  testimony : 

«Si*^f  i/'  •'"  ^'"'.J'  ^"""":  ^'^  **""•  *2J=  "That  queBtion  [of  t*.tamenU,y 
3v  h];  •  Tr.L"  *^'  "•"*"•  •*  "°*  °^'*"  »'"*•"'«»  «"  »  f°f"'  in  which  it  can  1* 
w.«.ly  determined  by  he  opinion,  of  unskilled  ol^ervers,  however  nuwerou.  The^  a« 
form,  of  partial  delusion,  .he  influence  of  which  can  be  detected  only  bri^  J..  o7  u" 

won.  All  form,  of  .an.ty  and  insanity,  whether  partial  or  general,  are  mental  condition, 
w  nch  run  into  each  other  by  insensible  gradations,  not  f«ily  ^parate^  1.^  £S' 
The  CourU  do  not  de^U  with  the  pl.i„  c^  only,  those  which^cLmeiie^the  Z' 
or  wher*  the  duewe  ..  partial  an.l  limited,  are  those  which  most  commonly^upv 
attention  and  re,iuire  the  application  of  skill  and  .cience."  «"""'"'">  occupy 

But  the  propriety  of  accepting  lay  opinions,  for  what  they  may  be  worth, 
has  been  defended  m  the  following  sensible  opinion,  which  represents  the 
doctrine  m  all  but  a  few  jurisdictions: 

1884.  Harlan,  J.,  in  Connectieu,  .V.  Life  /,m.  Co.  r.  Lalhrop,  lU  U.  S.  612,  4  Sup  m- 
lllZ  r  ^  l'»'*»*"  "'•««"»'7  "h^rver  may  not  .t.te  his  judgment  a.  to  he  .lity  oi 
one  he  know.]  cannot  be  .ustained  consi»tently  with  the  weight  of  authority,  nor  without 
closing  an  important  avenue  of  truth  in  many,  if  not  in  every,  case,  civ  1  and  crTmi  °al 

be.   w  ved  by  ab.tru«,  metaphysical  .peculation.  exp,««ed  in  the  technical  langu^fe  of 
medicl  „,ence.    Th.  common  .ei«  and,  we  may  add,  the  natural  in.tinct.  „f  m^nl^.d 
Ka^malt^Tr  K*  n"''"r'^'""  »Pr"'"»»'«' certainty  upon  suchasubjS 
iStv  and  h.biu  Tf  t       *?""  ''•'*  ■»""•"'««  knowledge,  «»ording  to  their  mental 
capacity  and  habit*  of  obwrvation,  -  matters  about  which  they  may  and  do  form  ooin- 
lon.  .ufficien  ly  satisfactory  to  constitute  the  basU  of  action.     While  the  mere  o^.iniorof 

Sen^u^  •"'  ""r"  ''"^"'t*^  "P°"  '""  '^"'^"^  ''y  "thers  is  incompetent  as  evi- 

dence  upon  an  usue  of  insanity,  hU  judgment  ba«Kl  upon  per«,nal  knowled^  of  the  cir- 

..,V'i?"'  *'»"»"»)?  ••  State,  40  FU.  2.17,  M  So. 
?fi.'  ,  •""""  "'  »  <ertHiii  color  were  round) : 
IJWI,  huto  V.  Rice.  7  Ma.  7Ba,  66  I'm  87:  187S 
torn  ,^  Sturtivaiit,  117  Mass.  \i%  (.lirwtion  o^ 
•  .talii);  1880.  IHllarU  i:  SUrte.  .^8  Miss.  368; 
a  %  55"?  ."•  Wo*''""'!.  117  Mo.  649,  863,  S3 
O.  W.  769  (tbst  sUius  looked  like  blood);  1866, 


People  i>.  (}onialei.  35  N.  Y.  62  j 

wple, 
cons,  109  ill. . 189,  16  N.  K.6'76i"  i897r'l'oop"le^ 


iople  ».  Gonialei.  35  N.  Y.  62;  1881,  Green- 
field  V.  IWle,  85  id.  83;  1888,  I'eoplc  r  |)ea- 


""rP*?-  '*•''  "'■  "'•  *'  N.  K.  889 ;  188.\  I'oople 
V.  Ihiede,  II  Uuli  941,  ,19  IV.  837;  1902. State 
V.  Henry,  51  W.  Va.  283,  41  8.  E.  439. 
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persoDi,  M  ooutrMted  with  th- .n~  ^  ^  the  appewance  ud  condnot  of  intMe 
mor.  oHe„*:;J;^^'^d^!SP^"»-'"^ -»«»»;»  »' per--  of  .ound  mind,  ^ 
in  contact  with  hi.  .pecTe^^to  wteJf  r,MT  k"*"*?  ''"«JM««''~  «ho  come, 
control  the  judgment  onhTcourror1u^v.!^..TH  !."**  "'"u*""'  ''°°''*  ^"*»<*  " 
new  „  mJifeSted  by  hrexamfn.TiJrLT.!^''!- ■*  "•*"  ^^^  «'«'««•'«*  of  the  wit. 
circum-tance.  th.t  .hoVp'^eT^t  4  riulr^Jr""  '«>  •«^»  *"  "'o 

§  569.    Suie:    (2)  Wh.t  SpMUl  BiperUno.  1.  X.eM.»*     (-9^  Wl. 
a  med.ca,  topic  ordinary  experience  2;  not  si^r«7a  J  2  T.^  ^f 
whTZ"-   "^  'T"'  "^'•"'    ^'^^  «•>«'  'l-^'^on  that  he«  tct.  t 

£^^ej^i,;'a:;r:;^£ 


aer«^,TTh  ""'•''"'  '""'""''«  «»•«.  which 
iiiiler  §  689, ;»,/  (qu^flottloni  u  to  Knowledge 
oj  tUpenm  Mid  to  be  innoe)  aiid  f  1938.  «J«, 
(appIiMtion  of  the  Opinion  nde  to  Mnity).  ijlthe 


a.lmitiiug  ««.  on  the lattei  Hnt'E^iuTaVw 
?8M°'sn!tth     Ir't"'"!""'  ""Pf-ont  ^iut: 

t»^'^     \  '"L"'  *"***  '^'  ««l'lick.  7  Kao.  U9; 
1881,  Wood  f.  Slate,  S8  Mim.  742;  18M  Tlark 

"■  '"•i^'iV"'-  •"'^:  '«"'  KaafmanTcaugh- 

Bute.  4a  Tex.  Cr.  618.  62  8.  W    756-    IRO* 

nF^S" ^! '■"•  ^- "■  ^"''"'' >«c. c  A.'^1; 

The  only  rnlioga  taking  the  contrary  riew  on 
thin  point  We  apnarently  been  the  fallowing, 
with  May  r.  Bradlee,  <u»n>;  1853  I>»wi»  « 
B«ley.  9'n.  Y.  384i'l85rU.  8.r.'H5m^  { 
C«?- '«■ ,'««  (yt  thecourt'aUowed it «  "Hi) 

The  foltowing  ruling  fall,  aader  thrpriii- 
c  pie  of  f  505,  aii(«.-  1902.  CoUina  v.  Peonle  194 

^Admitting  a  general  praetUioiter :  1897.  Ger- 

lT?«aW  .':  *^,"-  "•  ."r-'I'''''"'  "  Colo-  «.  M 
l-ac.  488  (toxirologint-phyiician,  who  had  no  per- 
«pual  experience  with  cam  of  cyanide  of  pJtL- 

111.  579, 3S  N.  E  '^1  (amonicpoiwning ;  thooith 
the  witne«  nerei  had  a  care  of  it) ;  1858,  StUe 
r.  ilwUe,  6  la.  38S  (chemical  aniiyii,);  liST 
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State  V.  Cole.  63  la.  698,  17  N.  W.  183  (post- 
mortem  exanunation  for  poiwn);  1869.  Ymue 

H^^^-^""  ""»•  M  (ehild-birth  :  IBsT 
Hardiman  v.  Brown,  162  id.  585,  39  N.  E.  192 
jbrain-tnmor  ai  a  source  of  diaeaw ;  witnem  not 
familiar  w^th  .nch  tnmor.  in  pniticS^^896 
People  r.Thacker.  108  Mich.  652rM  N.  W  562 
(a  phyiician  having  a  medical  degree  and  a  Ken- 
emJ  practice,  held  competent  to  Jpeakof  "ym^ 

hir  i1.„I!^T?"TS'"iS  '"  «  Pa'ienTtreate'l  1,^ 
mm,  though  he  had  haiTno personal  exi*rie.ii« 

IVr^r"'  ''"'i?'  "nSledXTbre    ! 

vJrA:  n  ^u**^  notlw  a  ipecialiat);  1891 
People  ».  Benham,  160  N.  Y.  4M,  55  N  Ell 
(poison,  murder;  genera]  practitioner  need  not 

».  Oreen,  64  N.  C.  67  (glanders,  and  animal 
dis^sn  generally);    1859,  Stater.  Terrell    la 

\,K  u'  ?Z  *^«^-,6'8  ("ee<l  not  be  a  specialist) : 
1875  Hathaway's  Adm'r  v.  Ins.  Co.,  48  Vt  351 

^««ioKr.  1863.  EmerK)n  Oaslight  Co-fe  All. 
146  (effect,  of  gas  on  health);  1901,  State  ' 
dr'n-n'."',  "■  M''  **  ^•»-  *M Cieen'seS  phv. ; 

other  specif  demrtment  only  was  iTeU  incon,. 
peten  in  Fairchild  „.  Baacbmb.  35  Vt.  4ol. 
(1862).    Compare  the  cams  cited  under*  6x7 

ChLI"  p,:^ice')°'""^«'  '"""•"^  °-  "^'"f- 
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sanity.*  In  various  rulings,  also,  the  qualifications  of  particular  physicians 
are  determined,  but  without  laying  down  general  rules'  The  common  law  it 
may  be  added,  does  not  require  that  the  expert  witness  on  a  medical  subject 
shall  be  a  person  dulff  ltce,i»ed  to  practue  medicine;*  but  in  at  least  one 
jurisdiction  this  requirement  has  been  introduced  by  statute."  Except  as  an 
indirect  stimulus  to  obtain  a  license,  such  a  rule  is  ill-advised,  first,  because 
the  hne  between  chemistry,  biology,  and  medicine  is  too  indefinite  to  admit 
of  a  practicable  separation  of  topics  and  witnesses,  and.  secondly,  because 
some  of  the  most  capable  investigators  have  probably  not  needed  or  cared 
to  obtain  a  license  to  practise  medicine. 

i  l"i?;«r!!'"**^*  ?*  '•'*'  '•'"'•^-  ^°'  **>«  'e^s^^s  already  noted 
{ante,  §  558).  it  is  not  always  possible  to  distinguish  the  application  of  the 


_  •  I880,E»tateofToome«,54Cal.5I5(»pecial- 
irt  not  neceaiarr) ;  1871.  Dsvia  v.  State.  3S  Ind. 
497  (ordinary  practice,  plus  some  readiuir  on  in- 
sanity,  aufflcient);    1895,  Phrips  v.  Coin      — 

•y:  ~'-^^  *■  ^^-  *'°  '""'  making  a  specialty 
of  insanity,  but  having  had  cH»es  of  it) ;  1900 
Abbott  V.  Com  ,  —  id.  — ,  53  S.  W.  196  (spe^ 
cialist  not  necessary).  Contra:  1884.  Kced  t> 
State.  62  Miss.  409  (special  stndv  or  practic-e 
necessary).  In  Massachusetts  tlie  odd  rule  ob- 
tains that  a  general  practitioner  may  testify  if 
his  opinion  is  based  on  personal  observation,  bnt 
nut  if  it  is  based  on  a  hypothetical  question : 
1856.  Baxter  ».  Abbott,  7  Grav  78  j  1859,  Com. 
V.  Rich,  14  id.  336 ;  1868,  Hiiatings  v.  Rider,  99 
Mass.  624.  Compare  the  citations  under  8  687. 
post. 

•  1847,  TuUisu.  Kidd,  IS  Ala.  648  (admitting 
a  witness  who  bad  receired  a  license  as  a  phvsi- 
cian,  practised  one  year,  then  became  a  lawyer, 
and  for  sixteen  years  had  not  practised  medicine 
but  continued  to  keep  up  his  medical  reading)  • 
1877,  Mitchell  v.  State.  58  id.  419;  1878,  Rash 
V.  Sute,  61  id.  92,  95  (wounds) ;  1898,  Green  v. 
State.  64  Ark.  523.  43  S.  W.  97.1  (physician,  as 
to  insaiiitv;  one  admitted,  anoi her  ■rejected): 
1881,  Noblesville  E.  G.  R.  Co.  v.  Ganse,  76  Ind 
144:  1901,  Iseiihonrv.  State,  157  id.  517,  62 
N  E.  40  (adulteration  of  milk) ;  1877,  State  i- 
(;Ook,  17  Kan.  395  (poison) ;  1887,  Broquet  v. 
7"PP'J?»  "l-.^?*'  '♦  l""*-  »»7  (sheep  disease); 
1888,  Missouri  Hac.  R.  Co.  v.  Finlev,38  Kan.  560, 
L  2^'"  (c»"Ie  disease) ;  1897,  J)ugan  u.Com., 
102  Kt.  241.  43  S  W.  418  (reduction  of  weight  of 
fired  bullet);  1896,  Dashiell  r.  Griffith,  84  Md. 
363, 35  Atl.  1094  (a  professional  nurse,  who  had 
nuraed  m  20  or  30  cases  of  bone  felon,  but  not  a 
student  of  surgery,  not  allowe<l  to  speak  as  to 
whether  a  felon  was  cut  to  the  iKiue ;  a  good  ex- 
ample nf  petty  and  unfruitful  interference  with 
•he  discretion  of  a  trial  Court) ;  1880,  Peooje  v. 
Niles,  44  Alich.  609.  7  N  W.  192  (wound  of  a 
horse):  ISSS,  New  Orleans  J.  &  G.  N.  R.  Co.  v. 
Allbritton,  38  Miss.  246.  273;  1897,  People  v. 
Koeruer,  154  N.  Y.  3155.  48  N.  E.  730-  1883 
fc'tiits  r.  Sheets,  89  N.  C.  549  (poisoning  of  ail 
animal);  1882.  Olmsted  r.  Gere,  loo  vt  131)- 
1898,  Com.  V.  Farrell,  187  id.  408,  41  Atl.  382 
(when  rigor  mortis  sets  in);  1855,  Allen  i: 
Hunter,  6  McL.  807  (chemical  tubject);  1872, 


Masons  r.  FnUer,  45  Vt.  31  (whether  a  birth  was 
proinatnre ;  a  professional  nurse  was  allowed  to 
testify):  1828,  Meudum  v.  Com.,  6  Rand.  709. 
721 ;  1884,  Vates  ».  Cornelius.  59  Wis.  617  18 
N.  W.  474  (diseases  of  horses) ;  1902,  Allen  r. 
^oJe,  114  Wis.  1.  89  N.  W.  924  (whether  a 
trained  nurse  is  qualified  to  speak  as  to  the 
dangerous  signiflcance  of  a  certain  temperature 
not  decided  ;  yet  it  is  difficult  lo  see  why  such  a 
qu^ition  should  cause  protracted  doubt).' 

*  1897.  Golderr.  Lund.  50Nebr.  867,  70  N  W 
379;  1899,  People  p.  Rice,  159  N.  Y.  400  54 
A.  h.  48  (admissible  if  expert,  th<  :igh  not  li- 
censed to  pnwtise  or  actually  not  practisinit) : 
1886,  State  v  Sfieaks,  94  N.'C.  874  (the  State 
Hoard  examination  required  before  practising  is 
not  necessary  fur  testifying). 

•  Wis.  Stau.  1898.  f  1436  (no  penmn  prac 
tising  physic  or  surgery  shall  have  the  right  "  to 
Jf»'''y  ">.  »  professional  capacity"  unless  ha 
had  a  diploma  from  some  iucorporate<l  medical 
sotiety  or  college,"  or  since  that  date  received  a 
license  from  the  State  medical  examiners ;  but 
in  a  criiiiiual  case  the  Court  may  dispense  with 
proof  of  inc-orporation) ;  1874.  Montgomery  v 
Scott,  34  Wis.  339,  343  (the  plaintiff  was  taken 
to  the  house  of  H.,  after  her  injury,  and  the 
fracture  reduced  and  dressed;  hei'd,  that  H. 
might  testify  whether  the  leg  was  broken,  tliongh 
he  possessed  no  diploma ;  '•  the  question  whether 
a  leg  I..;  broken  is  one  of  fact ") ;  1890,  McDonald 
V.  Ashland.  78  id.  25,  47  N.  W.  434  (the  diploma 
and  the  incorporation  of  the  college  may  be 
proved  orally  by  the  witness  himself,  without  pro- 
rl!i'I"^"i?  ''iploma  or  a  copy  of  the  charter) ; 
1901,  McCann  i?.  Ullman,  109  id  574  85  N  W 
493  (under  St.  1899,  c.  82,  providing  that  no  per- 
son shall  be  "  competent  to  testify  as  an  expert 
witness  "  upon  animal  diseases  unless  registered 
as  a  veterinary  surgeon,  an  nnregistereil  person 

'""v,'"'^',"''*''^ '  '*"*•  ■^•l*"  '■•  ^'"je.  "4  ill.  1. 
89  N.  W.  924  (whether  the  prohibition  of  tb* 
statute  applies  to  those  only  who  require  ■ 
license  for  practice,  or  to  all  persons  called  aa 
medical  exnerts,  for  example  a  trained  nurw 

not  derided) ;  1903,  Lowe  r.  State, id     — 

96  N.  W.  417  (Rev.  St.  1898,  §  585,  does  not 
affect  the  testimonial  qualifications  of  nhrsi- 
Clans),  '  ' 
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witness  to  handwriting  P'*"*  """""S  the  qualifications  of  a 

other  words.  any%.«,,  aK^et^ljJUt""''  ^T  "  ^"*'''^"''  '" 
«y'-e«  «  judgv'e^a,  to  the  aZl^  ""^  *^tej»  competent  to  form  and  to 
subject  of  exj^rqual  fiiuoCn  hZ  <f.'''^«-'«'^-'  So  often  does  the 
this  subject  iToZa  n.Zi^  handwntu,g  con^e  before  the  Couru  that 
little  reflection  on  evSiv's"  ™Jh/  as  exclusively  one  for  experts.  But  a 
Where  the  witnrLTuffic  enflv  iL*?  "T^^'^J^  '''^  ^"°'  »'  'h°"«''t. 
^en  the  person  write  Zi^^^tlZTLZT LT'^^^^^^  '  ^^  "'^^^^  '^^^ 
his  experiential  competency     PrnC  f      ?  ^'       ^  "P"**  '*  ^^^^  ™"eJ  as  to 

parison  is  aUthatisEL.!Tn?s;tS^^^  "^  ^- 

required.    It  is  accepted  law  that  til  ^P^*'"'\^'""  ">  Judging  of  writings  is 

person  is  sufficient,  so  flJasTxptren^^^^^^  ''^  ^^«  ^--^ 

the  question  of  expert  ^udiTcSrsTn  hanT  v  ^  ^'^'-  '''^^•'  *'-»■  '^"^^ 
when  the  specimens  to  bJ  usSHi  elel's  b^Sn""  ""I'  ^"' 
amine  them  to  form  an  opinion  It^^.Z  ^  ?  "'^  •'"'"y'  ^''^^^  '"^y  ^x- 
hence  the  opinion  of  a  peion  of  Z^  "'^"'^  "^  ^^P^  °^  writing.  a„d 

specimens,  ^ing  no  bet^  han  la  "oTh''''"T  °°'^'  ''^^  "P«»  ^hese 
and  is  excluded  by  the  Opinion  rule  and  f  ^'''\f''"'f''''  «  "ot  needed, 
need  be  asked  in  studying  ttLT^it  'ZZl  ^  h"^"""  ^'°^^  ^^' 
experience  over  and  above  that  of  the  \Tr.     Vl  i    ^"^  '"™«  ^P^'^'al 

the  question  arises  whether  the  pe^o„  w?"  ."''  "".^''  '^^  ^P'"''"^  '"1^, 
can  contribute  some  skill  Tot  Isessed  hvT  ""^  "  l^^'^'^  ^«  «»«h  «  one  as 
tion  from  the  present  one  of  t^e  EvSiP  V  ,V."T«  ^^''  ''  "  different  ques- 
aU  witness*, ;  and  is  peculkr  to  fhTn  ^""^fi^'tions  to  be  required  of 

questions  that  can  herTaJrc let  fc",/"'*^  ^^f,^  ''''^-  ^''^  ""^y 
th«.  the  identay  of  mere  hrndw"  t™  for  exlSfir^'"^^^^^^  °^''- 
or  the  feasibility  of  an  alteration  ■  aldhZT^^L  ^""^  °^^''^''  «'  ^"^•' 
experience.'  '  '*°''  ^^"^  '^  '"^y  b«  Proper  to  require  special 

(2)  liaK/ -notes  and  Paper  Money      Whpr»  ♦>.. 
or  other  paper  money  involves  not  mer^v  ««""°e"««s  of  a  bank-note 

ture.  design,  and  ^LJ^ilZSlCT'''^''  '''"''*^'  ^"*  ^^"^  ^- 
opinion.  may  any  %rson.  hav1urt?e  Itr  f  T"*'  "'  ^''^  '^^'^  "^  «" 
notes  in  question.  r,rm  and  expreL  ^'"P^^.  ^^•"'^'«"^v  '^ith  the  chss  ..f 

^^Press   an   opm.on   as    u.  its  genuineness  ' 


for  inanv  illft^M  ®  "  I^'bapt.  doubtful ; 


18M.  Otev  ..  Hoyt,  2  J„„e,  L.  To  (the  r,- 


Nmi  ««iik  !■    Uradlci. 
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1        ■     .1  *^.''*'-  i»''  (whether  a  rherk  /^mLI   i 

j_h.raK.allv  altered  without  le^W  t™^^^'.''  '; 

jwrt  knowledge  required).  '    *' 
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decisions  reached  the  sen     le  L^^^^^^  An  early  ,i„e  of 

expert  as  to  detecting  counterfeiU.  coZ  tistiflTbout  the"  "'  ''*""i'^ 

bank-note,  provided  lie  had  thi.  Jn„i   7  T     ,^  '^*  penuineness  of  a 

in  ,«estio;.?  OtheVcou^'  ateX*  heldtnlrf 'i''*^  '='"-  "^  ^"^' 
the  genuineness  of  notes,*  or  of  coLC  ti  t  If...  f  •^'■""  '"''^'  ''""^^  ^ 
The  principle  of  Knowledge  (jZi  TOSris  t«  It  'r  ''^""  '"  "  "^'"• 
guish  in  its  application.      ^    ^^  '^  '"^^  '*  '*«"  ""^  always  easy  to  distin- 

questions  (««.  .T559T;^e r  tli^^u^  "'r/. '°  *''  ""'  "'  ^'"^  ^^°  "-«» 
miscellaneous  opicrhoWin7jLTw  t  "^  '"«  '"l'''^  °'  ""'"S"  »" 
seem  to  have  called  for  flui^  W  r^"  '"^''=  '^'  ^"P'"'  ^''«' 
.«..»  and  the  e..istent  '^fVTj^Z  S^V'  ^"^  ^'^  "^  « 

are''aU"rie^;7rnli.ts  deTefj^t^  7  "Ti^"--^  <"-.  §  ^«0).  there 
ness  on  a  particular ZicCT™"^^  qualifications  of  an  individual  wit- 

...of/Lreigner.s-2?:lr^/^-zrsr:i;-^^ 


3,9.  MtmbU;  1824,  Staler,  ran.llor  3  lUiu 
39g.«»Afc.  1844.  State  ,..  Hi^".,  "'  i^^^J';^,' 
«,«W.;  I8S1,  State  r.  Cl.eck,  13  id.  120  rwho 


for  a  long  coar«  of  time,  *,  „  tu  become  thor      fsgs'  St  I  ..''-  ^i*<  *?•  i**  !<•  3'  3.  *9  N,.  562  ; 


compete„,7 '      '"^ '"  K™''S«'*i"8«'>>''try. 
'  '896,  Highland  Are.  &  B  R  Co  ,■  S«m^ 


_ — „  ^„_.™  „,  i,„,^,  BO  M  lo  iMcome  thor- 
oughly Bcqua.nte<l  with  them  '•) ;  1877,  Yate»"  • 

N  p'-^'/P"""*''  '■    ''*"?'•■    '60  "'■  •"">.  43 

speak  to  their  ceimincoem) ;    1873,  At«o.«|  ,• 
Corinvall.  28  Mich.  .XW.  ,^ii"o.i.ii. 

I  !2^'?jY-'*"r?*'3»G«.I18. 

•  1864,  l)nhoi9  V.  Baker,  30  .\  Y  ,161 
1863,  Barnes  i:  liigal|»,  39  Al,i.  200  ml- 
njittmg  men..*™  of  a  iLiW,  «a  aWe  ,r»p^^ 
o    the  l.keueM  of  a  portrait,   hot   not  of  it, 

Wood,  118  ,d.  589.  22  So,  489,  24  Sm   86  (the 

land)     ^190.1    Rardon  v.  Cunuingham,  _    i,l. 
-  .  34  So  26  (whether  a  mnle  i.,  Tdind     eNoeit 
not  neede,  ) ;   1845,  Porter  v.  Mfg.  Cn..    7  Am.? 
2S5   BUfflnenc,-  of  a  dan.);   l8,-i6,  Kri.  k  ,•   1™ 
er,  17  HI  408  (.afety  of  a  road)     1875  Clage^ 

»ite|      1886,   lUltimore  &  I,.  T.  Co  i-  Cnmell 

Mfel'-  ;^8"8  VI'U  ""'  '"'.'fllf'  »  "-'"  - 
U)  S  W.^«  ,''?"""  "  "•  ^"-  9"  M"  256, 
StRS,.;.  I.'  "l"""«  «apacitj-  of  culvert); 
1896,  Sute  r.  Punshon,  l,T5  id.  44.  34  S    W  2S 

188  \;.  ^;  *•'.'  <"^e":'t.v  of  f.H)t.nrintM  • 
N  W  WW  mS?'  r,  V™'"'""  6  «■  n.  466.  61 
to  t>e  thrown  from  a  water  mail. ) ;  1898,  OchwD 
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254  3%  SW90.,L-,  "'■""'*■'•  62  Ark. 
^•>4,  j,^  s.  w.  225  (hr.w  far  a  train  h.id  irone 

t^il-  5  3.  42  I'a.-.  983  whether  a  car  could  have 
teen  .topped);  1«K.  .IohL.e„  r,  Oakland's."  ! 
&  II    K.  K.  (  o    127  Cal.  608,  60  Pac.  170  (rej-u- 

uirs),    1-.84,  Lonwulle  N.  A.  &  C    M    f'o   i. 

&M'ii  Co  "v '"  <;'"."r'''«<'» :  '«6"'l»etrolt 
&  M.  It.  Co.e.  Van  Steinhurg,  17  Mich  99 Mint 
..ot  the  ,pee,|,  in  .lowing  up,^,;e..e™rv  f.  b  ^g 
to  a  Ktiip  lit  a  sriven  Doiiiil-  ihkt   r ■.  -       "":'S 

;:•  n.  cl  66  id^^  ^"s^v'tll  ^'IZ 

I.Ke..t  man  who  h=wi  l...en  aecuatomed  t'  ol^ierte 
.»»...«  ohjej.,.  ..,;  ,89.,.  j,„,,  ^  ^  c!"     20  i  I 

fi<  ii  I.  •  l!-^''  '  '"P"»"  ■•  R.  f'-.,  12  rtah 
(  u.,  61   n  „  .169,  ji  jf   ^.   227  »^'~        "• 

„  ■  !,!!!!"■  ''"'?'<■  '•  M.mtetth,  73  r.i  «■    4 

r^n.er',!:',i;;t';;,!^^r.;^"-^'"68. 

«i.i.  ,!!.),  i8  M,  .1,  (,iiter,.ret.r  wpeakii  e  loth 
...guage,.   I,,.,   „„r    „adi,„-    K„gli,h    /rit  .g 

Rm-trej.);  1874,  I'eopl.  ,-.  Ah  RVe.  48  I  "g 
8  ^.  E.  695  (fair   knowledge  toOcM);    i./j,-, 


I  »n  TESTIMONIAL  QUALIHCATIOXa  [Chaf.  XXH 

misoelkMOus  niling.  have  any  nal  value  aa  precedento.*     They  wen  a 
waste  of  time  for  the  Supreme  Courts,  and  .hould  have  been  disposed  of 

S  tl^  to      ^""°°  ^^'  ^^  ^»^»-"78)  .hould  be  compa«d.  ujon 


for  the  qowtion  wh«n  u  interpreter  imv  or 
miut  be  called,  nee  pot,  fail.  For  the  qaestion 
whether  u  interpreter  nmit  be  jwcni  ud  crow 
txamntd,  we/iex.  |{  isio,  1834. 

•  N.  6e.;  1887,  Cain  p.  Uhlman.  M)  N.  8c. 
151  fona  who  was  a  mill-baUder,  and  waa  need 
to  takinx  leTeli  but  did  not  nndentaad  how  to 
do  lo  with  a  theodolite,  wa*  allowed  to  teeti(v) ; 
Ala.:  1863,  Bamea  r.  InnlU,  39  Ala.  198  (the 
execation   o(  photographic   paintinss) ;    1877. 
Campbell  ».  Gilbert.  S7  i,l.  SS8  (nnalitiee  and 
Me  of  a  goano);    1877.  Mobile  *  ft.  R  Co.  r. 
BUkely,  59  id.  473,  481  (condition  of  a  train 
a»  to  me,-iii»  of  stopping  it);    1878.  NeSton  r. 
Wood,  62  Id.  175  (taoningl ;  1900,  Loni.viUe  & 
W.  K.  Co.  V.  Sandlin,  128  id.  585.  28  So.  40 
(track   ooratrnction);    1900,   Birmingham    N. 
Bank  r.  Bradley    -id.    -,  30  So.  548  (effecu 
of  Eureka  acid  on  paper) ;  C„l.:  186«,  Bl.iod  v. 
S:'Kit.31  Cal   115(dam);  Colo.:  1897.  Denver 
i.  *  F.  W.  R.  Co.  V.  Smock,  S3  Colo.  456,  48 
«c.  681   (condition  of  a  freightKSiir) ;    Com.: 
1897,  btate  v.  Main.  69  Conn.  123,  37  All.  80 
(dertrnction  of  treea  affected  by  a  contagion! 
?iI**T.'  '^J  <?«?»''«/  of  a  deputy  charged  with 
the  duty  of  iiiTeetigating.  aunmed,  umble,  aa 
indicated  by  hii  office);    ///..-    1897.   Wehrter 
Mfg   Co.  p.  Mulranny,  168  111.  311.  48  N.  E. 

rj  V'  ('™™Portation  of  condeiiae<l  milk); 
/■rf  .-  1&17  Houae  v.  Fort,  4  Blackf.  295  (del 
^^^L",  *""">>'  ""'  "'"''»  "•  Harbon,  58 
;2  •j^i"?'""'>'  '**"•  Indianapoli.  r.  Scott. 
SJ_-^  J^nndneas  of  timber) ;   1886,  Fort 


W.  451.  6  Atl.  338  (hMMlTin.  rtJi-   jJS'.;. 

847.  Vandin.  ..  Buiiej.  13  jJet'  l^lif^Z)' 

'«»»•  9^"**'  "•  ^'^  "  Cnah.  SSTicattli^ 

weight);  {?70.  Monlton  v.  McOwin,  Im'm« 

Miua,  163  id.  481.  40  N.  £.  85S  (analitiM  nf 

M,^'.  \^ii   A^  •"?;  7-  "«  (mochinery): 
M^a.;  1871,  CUmw  r  Hodg»n,  16  Minn.  339 

tjWe.);  ,885.  Davidliu't^R'.'ca,  M  w'  ^Tu 
n.  w  324  (amrka  from  locomotivea) ;  1890 
Armstrong  p.  R.  Co.  4S  id.  87,47N.W  459 

id°'72^  6^T',^  'SIS'  ?'<"»<J°«»«  ••  R-  Co..  60 
li  ut    ;.5o    .   .■  "*  (eonatmction  of  a  d^r- 

Mo-  Isia  hLu'^L'*-'"  » '••"•'""8-nmchine) 

^•„i.rf?^'  ?", '»»""'K*I>  Md  »afetrH,peed  «f 
gnndrtones);  A/0,1.;  1897,  Holland  v.  ffaLn 
20  Mont  84,  49  Pac.  390  (horw);  A^rfr"  liw' 

n.li,.  ilj  •  **"  (•Pffne-boilers):  1887,  Cm- 
nelly  ».  Edgerton,  22  if  87. 34  N.  W.  76  (lilwn- 
flxturea);   1845.  Woodi  r.  Alien.  18  N   H   31 

18  rf.  452  (age  of  mark*  on  traei) ;  1859,  iw 

Blpdgett  Paper  Co.  r.  Farmer,  41  id.  404  (ma 
chmery)  jTsTr.;  ,«„.  t,^  r.  CoVlt/  ,0 


wa^T  s."m,;:noT  ir^:'^  Te.?;?  iCttaSSn":^  '%?;'F' -^'P ^  -p-'"^ 

(Mwer.)  i  1887,  Terra  Hante  v.  Hudnnt  1  la  id      ?™n-^f  !?? '  '.."*•  5°'*  "■  ^  ^-  5^  id.  c:8 

?j?i  'i,Li.!«?  <fe  - . j.^Hin^;^:";  ^s^.MT'4;r^iLai^;!p  x,^ 


18/4,  Kilbourne  e.  Jennings  38  la.  537  (con- 

•tmctionof  a  hooM);  I875.Shnltei>.  Hennewev 

40  Id.  356  (meannrement  of  maaonry);    1878,' 

Sheldon  P.  JJooth,  50  id.  210  (machined) ;  1895 

Keriia   I-.    R.   Co.,   94   id.    131    69   N'W    aaa 

(mo,le  of  coupling  car.);  1899  Stomne  r  ntn       k^l  ."""T  '•  .l"""""'  *^^'   ^4,  70  IV. 

ford  P.  Co..  iSs  i3.  137,  78  N.  W  8  "  (fltn«L  of     e«'  ^tT  V  VV'^  '  ^'*'W«'  ••  '»«».  ••■""'• 

elerator  cable) ;  Kan.:  1882    Sexton   "iXh      VL    a«   /  •.'?"H   "■  ^oSdell,  38  id.  294,  .11 

27  Kan.  429  (Ice-handling):  18M!s«idwichMf^'      Srt.h™J''''"A':S'?.1   °'   •*•*«• '    ''<'■•    "^^V 

Co.  V.  NichoUn.  32  id.  666,  5  Pm  1 64  (mlchi?"     .„„  "*''  "u  ^  ''*"'•  '    P»-  8«-  »«  (""»''•  " 

err):  1885,  MiSonri  Pac.  R  C^r  mJ^'S     weZ Tt^^^ln fn'",-;;'^'""''.:"''' '  •«^«-  ""■ 


D  .      **  'photographa  ;  N.  C:  1849,  Situ 

?bM    it'nV""*"  f"  ***  (negro  decent);  Or: 
1902,  Duntley  r.   Inman,  42  Or.  334,  70  IV. 


i?  2'  "'.'„'?1"  ^-  ^  ^°  "•  JohMO".  59  id.  776 
Sr«      1897     ?"S°  «°n  '"?»«!?((  car4imber«) ; 
iVV--   1897,  U.  S.  Mail  Line  Co.  r.  Mfe.  Co 
101  Ky.  858,  42  8.  W.  342  (manner  of  hiking 


080 


.     ,-  .-■;  ■-  •—  "•"  ("umiiig  a  nun 
^„   ^'Ai'^'K'"  "'  *«••'):   I88».  .Ardewn  (HI 

1889,  Shaw  t>.  Boom  Co.,  135  id.  327, 17  Atl  4>« 
m'??;  °' "?-J!*™>i  '«95,  Kraiin  v.  In..  Co.  170 
!d.  151,  ss  Atl.  613  (effect  of  gaa(dine  in  cleai* 
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BOOK  I.  PART  I,  TITLE  IL 


[Chap.  XXII 


Sc™  I  (conti^^.,   TMSrmomAL  QUAUnCATIONa 
Towc  III:  EMOTIONAL  CAPACITY. 

Bn-nno  A:  IITTBREST  as  A  TIBTtliftwiA,    ^, 

«  A  TlMTUIOmAL  DMQPALinCATION. 

OMJkmm  xxxxL 


4  AWi?/;,;'  '^"'♦'-  D.«l».llflc.tio»  ;  8Utu. 


qullfflV.-tio^r-'   '''    ^""'•»  "  ^"»«  Di,. 


person,  as  witnesses  on  thSrown  S"»^««'«°"  °'  P^'^'^"  «°«1  '"ter^sted 
out  our  law.  except  for  a  sinje  "itua^' "^  r7^T''^^'  "''^"'^^  ""«"«h- 
obscure  and  not  P^cisely  asi  Lnedt  th'p  J  ''"*°'^  °'  '*«  °"«'»  « 

consequence  to  our  und^rdt;  oMhe  7.70^/ ^ '"'''^' 
origin  IS  so  connected  with  other  imnoJ^n/r  !    '^*^-     Nevertheless,  its 
of  evidence  that  a  survey  isdlSl^fJ""^"  '^'  ^"^"'7  «'  ^^^  !»« 
conjectured.    The  main  element!^  /^    i      ,""'"''  ""  »  '^"""^  or  can  l« 
qualification  does  not  apjlr  ftlj  ^\t''''^'''''t'^'  «"^.  ^^at  this  di^ 
the  older  modes  of  tri«rsecrdirthaJ  it  dT' ^^""^  °' "''"^'"^  »"^- 
witness,  when  that  type  o    vei^TL       !  '*    ."^  °°*  ""*  ^"^  the  modern 
thirdly,  that  the  disa«^liflLS  "dir;,,^;^^^^^^    ^'^  ^''^  ''00s)-Z 
ency^.n  the  early  1600s;  the  proW  m^  S.T'V"  *'''  «»«««  o^  i^'-ipi- 
mtroduction  during  the  1500s.     I„  tradna   ho'     ?    '*'  '°  ''•'*'°"°'  ^"'  "« 
for  convenience,  the  progress  of    L  nde^i;':  !:i  J^''/  ""'  '"''  *'"^'"«"''"'- 
chancery  practice,  and  in  criminal  tria  *""''  *'  «'""°°»  ^^^  i" 

oembered  that  under  the  older  modes  of  tril.r"  ^*  ?*'"*^'  '*  »  to  be  re- 
Burvivmg  for  a  time  alongside  ofTt  thelL     '  ^T""'''"^  *™'  ^J^  J'"^'  «".l 
perhaps  liable  to  disqu.Mcatio.  aft!r  .r     "'  "'^'^  ''""''*  ^  'h»»S''t  of  ns 
of  three  chief  classes  nM^^  hetLn,    T"''  °'  '""^^^  '^''°«^«  --ro 
g-tors  or  oath-helper,  wCs^L  „ "K ^7'*"^ '  "  '*''"'  '''  -"P- 
and  the   transaction-witnesses  Id  deoH  J>    ^'^^^  ^"'  *"  «'«««'  "^  l«^v. 
classes  of  case,  formed  a  Z^e  o!  dec  tr"";  ""''^  '''''  '"  -«■^- 
does  any  disqua^.ftcation  appear  by  retT  of      !!■"'  "'"'  °'  these  clnsses 
or  «lationship.    On  the  contrarv^hen^L^r  ""^r'  ''^'"''''"y^ 

'  •  '"^  P*"ons  were  onemally  and  usually 


f  f  S7<MW7j 
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tftkeo  from  none  other  than  thu  i 

Mn.  of  the  plaintiff  or  defendrt '' ?„,  Vl!""*f '  ^T"^'"^^'  ""^  other  parti- 
be  relative,  or  dependenu  of  X'  JtZ  t  T'  '\u   '''^  ''"*  "  ^^^^  ^^^ 
oath-helpers,  it  is  equally  clear  thKe"„I,     '^  f  ^"'^  " '    *'«'*•« 
(in  some  tribes)  must  ^,  ofihe  rlrtv'J^  T  "^ ^  ?'»'*'  **•  ^"*  °"8"'«Uy 
witnesses  and  deed-witne,^.  it  L„Klt  ST""?'  .  ^^  ''*«  transaction- 
in  any  of  its  forms,  was  ^t^lS^J"'^  r^""^  '"^^  partisanship, 
told  by  the  judges  of  the  timT^c?rK      n  ^"'•f  "''"'^''tion ;  •  in  fact,  we  are 
challenged.-    'when  juV^tTalSora„V^      """  •  "'*""""  '=«""<'»  ^ 
down  into  the  1400,  i7hedom1rntm<i      ^^  T.'°  '^°P«'  "'"^  ««'"«'' 
nesse." -those  who  weroswortoattes^l    t      ""''•"'"  '"*  -ortofwit- 
cuted  in  their  presence -Z™  TZ  a  rl        r''°'"  '^°"«  °'  ^^^''^  «"■ 
that  is.  their  oTth  ceases  (tothat^ett/r„r"' ^^J'^J"'^-*""^ '*^"j' 
Thus  the  spectacle  is  presented  of  a  SSJ  if        ™  "t^'''"''  "«"*  »'  triaL 
less  discriminated)  are  acting  th^s  s,S  oli"°7'  """^  *''°"'  ^^^^  «""«  «>, 
are  no  other  witnesses  (in  the  ieS  1!^^'  "   *"°^'"''-     ^«  ^'^  «'«" 
important  thing  to  note,  in  this  ST  Tthi"!."""^  ,'""!"•    '^''"''  ^'"^  ""^-t 

thing  about  the  facts  in  disDut*  n^nT/  ^"°"  "!  °  ''"PP*"'  *°  ^"'"'^  some- 
as  one  of  the  jury  -^^Ti^^'^ZtTlt  ""  "fT  '""^  J"^'  "'^  -* 
not  until  another  centunrdoeltefur^Ih  l  '"'^f'"  "^  ''»•'  1*00«--  ^ut 
information  on  which  thT  [u^  act  •  'Tp  to  thTs  !    "'f.  ""■  '""^"^  ^"^  °^ »»"' 

"»yer,  FrelimiiuiiT  Tre«tliw  ni.  p.ij. ...  ' 


^^  >  Thayer.  Prelimiiurj-  Tre.ti«  od  Evidence. 
379*   Th«"v«V'  nS""*''"  .""^♦"""chichto,  II. 

t.  ire  d„  d^iT^^     ?^". ''"'  '"•'"''^  ""t  (HU! 


Winet  ftlw  witnei«e«,  ,„d  that  only  when  iudi 
cwl  conil«t  w«.ab„Ii,hed  io  1260,  ,,,*«.  iJrt 
of  the  refomi  of  the  proof-sv'tiiii  '.h.  J* 
lenKin^  of  ».t,.e.^  w.^."^  ,d  by  tl  e  h™, 
of^d,«,u.hfic.Uo„.   b«m,w'ed  fmmM* 'S 

nLi^7l'\Tu^o'.^'^'  l^^'  1339.  Anon.. 

^Io«r,.«Dd  "thec-ourt  »«id  that  iT.d  "ever 
wen  wuneaae.  challenged");  1349    A  on     Uh 

n.n.«i'i^  ?t^i"  '■"?"?  ",  ■*'"««*■  "">  witne*^ 

Ktn'eU  rcK^a"  ^i7.;  ;!:rivi 
TuHJi^n:  rhetJv'i' '""  *«  "-^^-^ '"- "'^•^ 

J  Thayr,  I'reUminaty  Tivatiw,  97-104 
lliaycr,  uAi  ,i^„,_  12l>-134. 
„    '  7"^"«.    »«   l-udibus  Lepim  Anelia, 


I  m  TBSTIMONUL  gUAUnCATlOM.  [Ci^f.  XXIII 

on  the  oontrtry.  the  non-pertwui  witneu  wu  »  rare  fisure  and  ».^  in  .K 
oooception  of  the  Ume. «  u„„.tunU  one.    Thl.  .p^«  ^oet  nlJX  t   h 
ducoumgemenu  to  which  .uch  .  non-perti-en  ^^^  ^S  5  ^" 
the  Uw  of  mai„u.a«.ce..    That  lew  ZZT^  J:^  J'^J^^'^^.J' 

S«-:St"t"he^r  ^"  ^•ti.ony  tothe  juryitrlreTl^ilS.. 

other  ca*».-"»  bound  to  b.  with  hi.  wrrantor  t«»nt;  hot  ill.  not  «,  iu 

The  underlying  conception  of  the  law.  then,  at  thi.  time  of  the  1400.  wa. 
Zl^v  J?  "  '»?'"'«;.  "Here  are  the  jumrs.  indifferent  person*,  who  know 
already  more  or  less  about  this  case;  their  oaths  are  to  determin;The  ilue 
^iL^Th        ««'-^.«i°"es  for  the  purpo«,;  no  other  manfXswrteU  •' 
unless  the  jurors  thmk  that  they  need  it.  or  the  Court  calls  for  it  any  other' 

^?  L  A       r"'  ^''^  P"'*^  °'  •»"  '"""ey  may  areue  and  labor 

wn  .  the  juiy  and  produce  documenU.  and  so  also  may  hk  priviesTn  titTe! 

witnoMM  la  ther  pi 
tbeir  b«h«lr"). 

!  J!"???'' P""">''>«'7  Tiwitiie,  133-134. 
.1.  tu''  "  '"""J;  B-  11  H.  VI,  48,  M.  Add 
th«  following,  which  carriM  the  idn  down  » 
century  later:  1535.  Y.  B.  37  H.  VIII,  f.  8 
pi.  «  (»  Mnejchal  of  .  manor,  who  ahowed  the 
jury  certain  leet-eourt  recorda,  held  exoneimtnl 
or  conapiracy,  «.  «.  mainUnance.   bcoaoaa  the 


l«"orc«,g,t  toappearon    jadg«i  ordered  th.  ahowing ;  Engledeld.  J.  •  "If 

. ™^    .,      »  n»n  be  preaent  in  court,  and  the  juntiee.  .uu.. 

""li'":  ^«*,.'"'  b"  f{ood  StirmMKe  of 


Th.  in.^  7  "T"^""  »»  ROM  kt...«  Wge  of 
i?  iSfi  ^  ^/^  evidence  to  the  jury,  hy  re!.*m 
U  rJl  „ .  ^u"^  f*  evidence  to  the  jury,  he 
U  not  puniahableforconapincy";  Broinl/v  of 
counael  oppoaing,  ai^ued  that  it  waa  othrrViw 
If  he  were  not  awom  ;  EDgleBelO.  J. :  "  It  it  all 
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if  37WW]  INTERKST,    HISTORY  OF  TH.  RULE  ,  »„ 

h«  .ny  ell  to  interfen,."    In  .hurt  r^ar  .S  ll   '        '^'"  "''  """"  »*"«» 
to  be  ««d.  they  were  prc^u^f/b;^  L^in^^ir^iTr^ 
being  «  duqiwliactio,   it  wm  V.n^r!h    i^"  So  f.r  from  interest 

likeIytobn«ate.rrmL"^i  d..,nter«ted  perwn.  who  were 

we  emerge  intoThe^SoTTth  thrr"^        '^  "  '*•"  •**»*  "'  »'"  "'"'  " 
more  im^rt-nt  f«Ltir.^:fj;;;;;if  ™  "'"*"•  *--'»«• -re  .„d 

ideiu  h.ve  pkinly  ch.,;««d  in  the  fl^rVri  fn  J^  •"'  ""'"'  *"^  "'  °*'""' 
wcognized  m  a  dLmtuLtion      Th^^  ^       ^  "  ""*  ""quertionably 

oTbform.tion  to  th?j„Jr  .0  ^.e  J^^  ^  »'-  «'"ef  .ource 

aad  jury;  the  deed-iitl..  T:.  tZt^Z:^^''''^''-^''''''" 
now  .Imoet  a«imilat«l  to  the  ordin  .ry  w  tne«  •  Tl  »  X^u""^  *  ^"'"''  " 
^PP^rent  d«tinction.  rule,  ol  di.,„aL„r.;eto:Cjrt;.rS 

iwiUier  to  be  JoiMd  to  tb.  Jury  nor  m  witn««.»  ^  if  11  ^,  °'  *°  **  •*°"'»  *»  •«>. 
or  if  the  witiMMe  be  •«  iii«d.II  nl^?  """'"^  .  •«.  if  the  witiwM  were  inhmou.,  .  . 

««»ot  be  challenged  ••  be  a  itl^  !nd  th.™JL  .t"'!"'^  *"  '^  °'  *  J^-^  "»•» 
«««»  aUianoe.  or  klnd«d.  orTf  ^^0,  uJlt  »  ^°*  .  ^*  '7*"**'  »*  "^  "« 
oth«r  excepUo..  thu  m^.th  hia,  not  iSLl  orT;rnt  u^e^u  Ti""'  T"'  «*  "' 
pertie  in  intereet,  though  it  be  nrored  trT^rn  7  ,  "»'*•'»»»'"«''•«  or  discretion  or 
but  he  .hall  be  -worne  .nd  huTcri^It  „»n  ^  .!  J°.- ""'"t'  *•  '"»""  *"  ^  •'""••. 
of  the  jury,  who  are  tr,e«  of  iXt         ^nXr""*-*^'"  '«^?"  •""  '"'  ^  '^ 

;^h°l;  "e  Se^*""'  '"  ''''•  '"'•  ^'^^  P"-"'  "«•  '•vored  i^l^o^ 

tion^o'r  imiU^r  S ^ Krjut ^  "^to^  "^  ^"  '"^  »"-"  «'  --P^- 
principle.  indifferent  hBtwin  h«  ™T  kT  •*"""'  *"*' '"  ^"»«l«n'ental 
nallv   fai  ahov!,   n\   iV  '?'"*"'  "''"'^  wtneaaes  proper  were  oriKi- 

take  pl^e Tn  luph  t  ^  'V  u  ""^r""^"™'  *''"'  *  **''«<='  borrowing  should 
Cd  S  rnf'lS:'^"^^^^^^  1'  "true  that  after  juron,  had  come  t^ 
wouM  "y  "^'f """  *''"e*'y  •»»  the  witnesses  in  court  (say,  by  1600)  it 
would  be  destrable  to  seek  for  unprejudiced  persona  as  wiUaes";  .„d  ti.!. 

••Cok...,Ort.a.=  ..M«tcoa»,ooI,j„ri«„Wb,a.p«tl«..f,U„e.«,  • 
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TESTIMONIAL  QUALIFICATIOXS. 


[Chap.  XXIII 


later  change  in  the  jury's  nature  must  have  helped  towards  the  new  rule." 
But  that  rule  could  hardly  have  obtained  its  beginning  in  that  moda 
Moreover,  tlie  traditional  rules  of  qualification  for  jurors  were  numerous,  and 
it  is  not  easy  to  suppose  that  this  particular  one  was  picked  out  for  imita- 
tion, while  others  equally  appropriate  were  omitted.'*  For  another  thing, 
the  explanation  seems  not  to  be  that  the  rules  of  the  ecclesiastical  law  were 
adopted  or  imitated.  It  is  true  that  this  particular  disqualification  is  found 
long  established,  by  adoption  from  the  Eoman  law,''  in  the  ecclesiastical  rules 
as  practised  in  England."  It  is  true  also  that  the  epoch  in  question  was 
one  in  which  great  advances  towards  domination  were  being  made  by  the 
ecclesiastical  courts  and  their  system,  and  that  in  other  respects  its  rules 
were  sought  to  be  introduced  into  the  common  law."  Nevertheless,  the  same 
objections  here  occur  that  have  been  noted  for  the  jurors'  rules.  Moreover, 
the  sharp  conflict  between  the  two  jurisdictions,  reaching  its  height  in  Coke's 
time,  would  tend  strongly  against  any  such  conscious  adoption.  Finally, 
there  appear  in  the  precedents  no  allusions  to  an  express  borrowing. 

What,  then,  is  there  to  fall  back  upon  as  the  explanation  of  the  change  ? 
Here  must  be  distinguished  the  two  branches  of  the  disqualification,  namely, 
of  parties  and  of  other  interested  persons.  The  two  are  no  doubt  united  in 
principlr  ,i  the  later  law ;  but  they  seem  to  have  come  into  being  at  different 
epochs. 

(a)  The  exclusion  of  interested  persons  not  parties  does  not  appear  to 
have  begun  until  after  the  time  of  Coke's  commentary  upon  Littleton.  This 
was  written  by  1627,  but  was  not  printed  until  1642.  From  the  time  of  his 
utterance  (above-quoted)  there  are  cases  enough,  in  the  reigns  of  Charles  11 
and  James  II  (1649-1688);  but  before  that  time,  the  Abridgments  appear 


"  The  juror's  disqualification  by  infamy  was, 
for  example,  appealed  to  iu  this  way  by  Coke 
as  sanctioning  such  a  rule  for  witnesses ;  ante, 
S519. 

^*  Britton,  f.  134  (convicts  of  perjury  cannot 
be  jurors  ;  nor  "  those  who  have  sutTered  judg- 
ment of  life  and  limb  or  punishment  of  pillory 
or  tumbrell,  nor  those  who  want  discretion,  nor 
excommunicated  persons,  nor  lepers  removed 
from  society,  nor  priests  or  clerks  within  holy 
orders,  nor  women,  nor  such  as  dwell  away  from 
the  neighborhood,  nor  those  who  are  above  70 
years  of  age,  nor  allies  in  blood,  nor  such  as 
claim  any  rigot  in  the  tenement,  nor  villains, 
nor  persons  indicted  or  appealed  of  felony,  nor 
those  of  the  household  of  any  of  the  parties,  nor 
those  who  are  liable  to  be  distrained  by  either  of 
the  parties,  nor  their  lords  or  counsellors  or 
accountants");  Fortescue,  De  Laudibus,  c.  25 
(juror  may  be  challenged  "by  alleging  that  the 
person  so  impanelled  is  of  kin,  either  by  hinod  or 
affinity,  to  the  other  party,  or  in  some  such  par- 
ticular interest  as  he  can  not  be  deemeii  an 
indifferent  person  to  pass  between  the  parties"). 
The  disqualification  by  affinity  or  by  household 
dependency  never  obtained  for  witnesses  {fiost, 
I  600) ;  if  there  was  any  direct  imitation,  this 
would  almost  certainly  have  been  included. 
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»  Digest  XXII,  6;  Codex  IV,  20 ;  Hein- 
eccius,  Elementa  Pandectarum,  p.  IV,  c.  140 
("Quura  vero  censeatur  testis  idoneus  esse  in 
causa  ubi  interest  ejus  alterutrum  vincere,  mn- 
sequens  est  ut  nemo  admittendus  est  in  causa 
vel  propria  vel  socii.  Ut  merito  repellantur 
pater  in  causa  Hlii,  filius  in  causa  patris,  aliiiiiie 
potestati  vel  iniiierio  alterius  subjective  vel  dn- 
mestiei ;  ut  (mtrone-  tutores,  curatores  in  causa 
clientis,  pupilli,  minorisvesui  testimonium iliieie 
nou  possunt ;  ut  susjiecti  etiam  sint  aniici  it 
inimici,  nee  non  qui  jam  ante  in  euni  reum 
dixrrunt  testimonium '  ). 

"  Corp.  Jur.  Eecl.,  Deer.  P.  II,  Causa  III, 
Qu.  V,  Causa  IV,  Qu.  II,  c.  Ill,  §  36  (strvniits 
and  relations) ;  Decret.  Sec.  Pars,  Causa  III, 
Qu.  V  ("testes  dedomoaccusatorum pnHiuceihli 
nun  sint,"  including  " consanguinei  vel  famili- 
ares ")  i  Decretal.  II,  20,  de  teslibm,  c.  24  ; 
1726,  Ayliffe,  Parergon,  tit.  "Witnesses"; 
1738,  Ou'ghton,  Onio  Jiidicionim,  c.  99  (the  list 
includes  "  amiei  intiuii  partis  producentis,  ao 
inimici  capitales  partis  contra  quem  prmiucuntur, 
atfectionati,  partiales,  ac  minus  indifferentes ; 
infames,  criminosi,  pauperes,  egeni ;  ac  consan- 
guinei, et  affines,  ac  famuli  domestici,  et  de  ruba 
ac  sti|iendio  partis  producentia  "), 

"  PoU,  %  2032. 
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to  note  none."  Coke  himself  concedes  that  "  the  Courts  in  some  books  have 
said  that  they  have  not  seen  witnesses  challenged."  Moreover,  as  recently 
as  1613,  a  deed-witness,  palpably  interested  in  the  issue,  had  been  deliberately 
held  competent;!-  and  as  recently  as  1606  a  statute  had  apparently  been 
regarded  as  indispensable  to  prescribe  non-partisanship  for  witnesses  in  trials 
on  the  Scoteh  border."  The  reports  of  the  State  trials  do  not  note  a  dis- 
qualification on  this  ground  before  1640.J»  In  civil  cases,  the  only  prece- 
dents of  disqualification  before  Coke's  time,  if  we  rely  on  the  industry  of  the 
Abridgment-makers,  are  confined  to  the  parties  themselves.a>  Thus  every- 
thing tends  to  indicate  that  the  disqualification  of  interested  persons  not 
parties  did  not  appear  until  the  time  when  Coke  wrote;  and  even  then  it 
had  not  been  fully  established. 

{b)  On  the  other  hand,  the  disqualification  of  parties  themselves  seems 
clearly  to  have  come  in  long  before,  that  is,  at  least  by  the  time  of  Eliza- 
beth, as  early  as  1582,  and  to  have  been  at  that  time  a  thing  well  under- 
stood and  accepted.21  The  succeeding  rulings  between  that  time  and  1650 
seem  all  to  have  been  instances  of  the  parties  themselves  being  offered  as 
witnesses.** 

JuJi^l  ""ite'^x^''- T  1«*2  appears  to  be  the     in  the  former  6onrt,  which  renuire.1  the  offence 

f"    „   PvV.  "     V  "r"^"  "■  ^'"S-  "l*'"^-^  '^^     to  ^  ""'"  """f-^'seJ  "■■  "directly  prov"lW 
(    In  evidence  to  the  jHry,  he  who  ha.l  pur-     witnesses  indifferent,  such  as  saw  theVr  otTenc™ 

(Sle^h  11  nt">''"'"*r''^T'r'*''y '.'■''     •^""'""'te'l.   »hieh    Cannot    be    Rot?eT  but  by 
ourt)  he  shall  not  he  a  witness  If  l.e  claim  imder     ch.-ince  at  few  times."    It  would  seem  that  a 

1!  r^y '"  2  '  *'■;'■  "'J*L'"''"  «'1|»™'«"  to     change,  or  the  beginning  of  it,  wasMrk^  b? 
the  case  of  a  party.     The  hitherto  existing  free-      the  later  statute  "»  luarkeu  oy 

"  Infra,  note  38. 

"  Itifra,  note  22. 

"  1.182.  Dymoke's  Case,  Savile  84,  pi.  81 
Cioiiit  defendants  joined  "  by  covin  to  take  away 
their  testimony  "  ;  if  this  appears  on  the  evi- 
dence, "  the  justices  may  and  must  receive  their 
testimony  "). 

"1611  ('),  Smith's  Case,  12  Co.  69  (resolved, 
by  Coke,  C.  J.,  that  "the  p.irties  to  the  sup- 
posed usurious  contract  shall  not  be  admitted 
witnes.ses,  for  this,  that  upon  the  matter  they 
were  testes  in  propria  enusa,  and  by  their  oath 
shall  avoid   their  bond,  etc.")  ;  1617,   Howard 


dom  IS  shown  in  the  following  case  :  1535  Y  B 
27  H.  VIII,  f.  20,  pi.  10  (replevin  ;  delend'ant 
made  conusance  as  bailiff  of  Lord  Cohliam  for 
rent  in  arrear,  and  alleged  a  rent  due  to  the 
lord  ;  Lord  Cobham  then  "  passed  out,  and  gave 
evidence  "  as  to  his  sei.sin  of  the  rent ;  and  no 
objection  to  his  competency  was  raised  ;  yet  he 
was  an  interested  person). 

"  1613,  Anon.,  1  Bulstr.  202  (witness  to  a 
deed  of  feoffment  by  livery  of  seisin,  excepted  to 
liecause  afterwonis  he  n-ceived  an  estate  at  will 
ill  the  land,  "and  so  by  his  oath  was  to  in.nke 
his  own  estate  good  "  ;  excejition  "  disallowed 


i^    *;.       1   T  >;  *  .   <!*><:|.Lii,u      uisaiioweu      enau  avoul   the  r  bond,  etc.")  ■  ]til7     Howard 

by  the  whole  Court   and  that  he  might  well  1«      v.  Bell,  Hob.  !.l  (persons  cbimngteiintriBht 
sworn  a.s  a  lawful  witness  to  prove  the  execntiiiff     against  tl,P  U..i  „  'il^  T™"™  J,,iJ.wl"r:ri8?* 


sworn  as  a  lawful  witness  to  prove  the  execnting 
of  a  feoffment  by  liverv  and  seisin,  this  being  in 
affirmance  of  the  feoffment "). 

"  St.  4  James  I,  c.  1,  §  16  (the  juries  in  trials 
of  Englishmen  for  offences  committed  in  Scot- 
laud  are  authorized  "  to  receive  and  ailniit  only 
such  good  and  sufficient  lawful  witnesses  upon 
their  oaths,  either  for  or  against  the  jwrty  ar- 
raigned, as  shall  not  appear  to  them  of  the 
greater  part  of  them  to  be  unfit  and  unworthy  to 
be  witnesses  in  that  case,  either  in  regard  of 
their  hatred  or  malice,  or  their  favor  an<l  affec- 
tion, either  to  the  party  prosecuting  or  the  party 
arraigned,  or  of  their  former  evil  life  and  conver- 
sation ").  On  the  other  hand,  seventy  years  be- 
fore, in  1535,  Parliament  had  recited,  as  one  of 
the  causes  for  transferring  jurisdiction  of  piracy 
from  the  Admiralty  to  the  common-law  courts, 
the  unsatisfactory  mode  of  trial  by  the  civil  law 
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against  the  lord  of  the  manor,  aIlowe<l  to  join  in 
defence,  "by  my  lord  Coke  and  mvself,"'iu  the 
StarCliamlier,  "and  the  reason  wa.s"that  since  the 
title  was  one  against  all,  it  was  in  effect  but 
one  s  defence,  .  .  .  and  therefore  the  courts  of 
justice  do  every  day  deny  them  to  be  witnesses 
one  for  another  in  such  general  cases  ;  .  .  .  now 
as  they  are  acknowledged  parties  to  their  |ireju- 
dice  in  defence,  so  it  is  in  reason  that  they  be  in 
like  manner  allowed  for  their  advantage'"' ;  but 
the  Lord  Chancellor  differed,  i.  .-.  from  the  con- 
elusion):  1624,  Auon.,  Godb.  326  (one  of  joint 
defendants  against  whom  plaintiff  discontinued, 
ailimttcd);  1636,  Creswick's  Case,  Clayt.  pi.  64 
(joint  defendant,  again-t  whom  no  pitwf  was 
made,  admitted). 

The  Star  Chamber  followed  rules  of  a  hybrid 
sort,  chicHy  ecclesiastical  in  procedure;"  but 
where  their  rule  is  not  from  the  latter  law  it 


"11 


*3"5  TESTIMONIAL  QUALIHCATIOXS.  [Chap.  XXIII 

The  result,  then,  on  these  data,  is  that  the  disqualification  of  parties  is 
lecogiiized  at  least  as  early  as  Elizabeth's  time,  while  that  of  interested  per- 
sons at  large  does  not  appear  till  near  1650.  From  these  facts  and  from 
Coke  s  own  language  (in  the  passage  above  quoted),  it  may  be  inferred  that 
the  latter  form  of  the  disqualification  came  as  a  development  and  an  expan- 
sion of  the  former.  There  is  little  difficulty  in  accepting  this  origin  of  the 
latter  form  as  tlie  natural  and  sufficient  one.  The  changed  nature  of  the 
jury's  function,  and  the  contemporary  examples,  already  set,  of  disqualifica- 
tion by  infauiy  (ante,  §  519)  and  by  marital  relationship  (pest,  §  600)  might 
have  served  to  aid  the  result,  but  the  principle  of  parties'  disqualification 
would  have  been  the  direct  root  of  the  disqualification  by  interest  in  general. 
In  final  corroboration  of  this,  it  may  be  suggested  that  the  imitation  of  any 
other  of  the  existing  bodies  of  rules  against  partisanship  —  namely,  those 
for  jurors  and  those  for  ecclesiastical  witnesses  —would  necessarily  have 
included  the  prohibition  of  family  memV>ers  as  witnesses;  whereas  the  com- 
mon law  from  the  outset  repudiated  such  a  doctrine.  Now  it  would  be 
consistent  with  the  gradual  development  of  the  party's  disqualification  to 
extend  it  to  persons  interested  in  the  issue,  i.  e.  jwasa-parties,  but,  to  fail  to 
extend  it  to  family  relationship,  which  otherwise  stood  upon  the  same  general 
principle  and  was  always  so  treated  in  other  systems.  In  short,  the  develop- 
ment indicated  by  the  course  of  the  precedents  is  precisely  that  which  a 
■priori  would  liave  been  most  natural.^*  Only  upoi.  that  hypothesis  can  we 
plausibly  account  for  the  singularity  of  English  law  in  admitting  freely  the 
plainest  of  partisan  witnesses,  namely,  family  members  and  servants. 

There  remains,  then,  but  one  element  to  account  for, —  the  parties'  dis- 
qualification itself,  as  apparently  coming  into  existence  during  the  1500s. 
The  explanation  of  this  seems  to  be  near  at  hand ;  it  is  a  fruitful  one  for  the 
rules  of  evidence,  namely,  the  history  of  jury-trial  as  an  institution  competing 
with  and  gradually  displacing  the  other  modes  of  trial.  Turning  back  to  the 
1400s,  we  find  at  that  epoch  but  one  of  the  older  modes  surviving  in  any 
vigor ;  this  was  wager  of  law,  the  then  name  for  the  primitive  process  of 
compurgation  by  the  party's  oath  with  oath-helpers.  All  through  the  1400s, 
and  with  only  gradually  decreasing  vogue  during  the  1500s,  the  defendant 
could  still  refuse  to  be  tried  by  a  jury,  and  demand  a  decision  by  his  own 
wager  of  law,  in  actions  (mainly)  of  detinue  and  debt,**  —  almost  the  corn- 


may  be  suppospil  to  represent  the  common  law  ; 
on  the  iinalification  of  witnesses  in  the  present 
respect  they  clearly  had  not  adopteil  the  church- 
law  (they  admitted  a  son  for  a  father,  for  ex- 
ample) ;  so  that  we  may  assnme  their  rule  to 
represent  the  contemjwrary  one  of  the  common 
law  ;  it  plainly  excluded  parties :  infra,  note  23. 
••  The  following  passages  show  how  the  rule 
would  amplifv:  1812,  Dr.  Manning's  Case,  2 
Brownl.  151  (Star-Chamher ;  bill  for  extortion  ; 
"if  a  man  which  is  not  party  grieved  exhibits 
bill  for  offence  made  to  another  person  nsa;,niin<>t 
whom  the  offence  was  committed,  he  [the  latter] 
shall  not  be  allowed  as  witness,  insomuch  as  he 


is  party  grieved,  and  by  that  he  should  he  a  wit- 
ness in  his  own  cause");  ante  183,%  H'ltsnn, 
Tri'atise  of  the  Star  Clianiher,  pt.  Ill,  §  al,  in 
Hargr.  Collect.  Jurid.  205,  203  ("  First  of  all,  it 
is  clear  that  a  party  can  be  no  witness ;  .  .  . 
but  the  Court  hnth  lately  taken  an  honorable 
order  to  allow  the  answer  ami  examining  of  any 
persons  named  defendants  against  whom  there  is 
no  proof,  but  only  their  names  put  in  to  take 
away  their  testimonies,  which  is  groivn  exoeeil- 
ingly  common  "  ;  nothing  is  said  of  intctvsted 
l)ei-sons  not  parties). 
»*  Thayer,  Preliminary  Treatise,  29-31. 
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monest  of  the  original  civil  actions ;  in  London,  this  privilege  of  its  freemen 
extended  even  to  charges  of  felony."    For  the  maintenance  of  this  privilege 
defendants  struggled  long  and  hard ;  in  1403,  for  example,*  a  special  statute 
came  to  their  aid  and  protected  them  against  evasions  of  their  right  by  plain- 
tiffs who  framed  their  action  fictitiously  in  account  and  then  appealed  to  a 
prejudiced  jury  and  thus  cut  off  the  defendant  from  exonerating  himself  by 
oath  alone."     What  is  the  significance  of  this  long  struggle,  successful  for 
two  centuries  at  least  ?     It  seems  to  be  this,  that  in  wager  of  law  alone,  and 
not  in  jury-trial,  could  the  party  have  the  benefit  of  his  own  oath.**    Before 
a  jury  the  parties  do  not   swear.     They   plead   orally,  or  argue    or  allege 
things  "in  evidence,"  —  either  by  themselves  or  by  their  counsel;*  but  they 
do  not  take  an  oath.     The  oath  is  in  that  epoch  a  solemn  and  determinative 
proceeding,  — a  mode  of  trying  and  deciding;  the  oath  of  jurors  is  that  of 
triers  of  the  fact;  so  also  the  oath  of  compurgators;  so  also,  originally,  that 
of  deed-witnesiies  and  transaction-witnesses,  and  even  in  later  times  (as  late 
as  Coke's  day)  these  might  go  out  with  the  jurors  and  help  to  decide  by  their 
oaths.     The  hesitancy  in  admitting  ordinary  witnesses  to  testify  was  prob- 
ably  due  in  part  to  a  sense  of  the  incongruity  of  an  oath  which  had  in  it 
no  flavor  of  decisiveness.     Hence  can  be  conceived  the  unnaturalness  of 
admitting  the  party  to  his  oath  before  a  jury.     That  would  have  been  an- 
other mode  of  "  trial,"  not  to  be  mixed  with  trial  by  jury.     A  verdict  was 
one  kind  of  "proof";  deed-witnesses  might  be  another  kind;  and  the  party's 
oath  was  still  a  different  kind;  there  could  not  be  two  kinds  of  "proof" 
together,  i.  e.  two  ways  of  testing  and  settling  the  truth.     The  party's  oath, 
then,  had  no  place  in  trial  by  jury ;  its  appropriate  place  was  in  a  distinct 
mode  of  trial,  wager  of  law.     It  can  hardly  be  anything  but  this  contrast 
which  explains  the  determined  struggle  to  retain  the  privilege  of  wager  of 
law ;  it  was  the  sole  proceeding  in  which  a  party  could  have  the  benefit  of 
his  own  oath,  i.  e.  virtually,  as  a  modern  witness.** 

If  this  be  so,  it  is  easy  to  see  that,  from  the  very  beginning  of  modern 
witnesses,  the  party  was  incapable  of  being  one.  When  ordinary  witnesses 
began,  in  the  1400s,  to  be  called  with  only  slowly  increasing  frequency,  the 
matter  would  be  of  little  consequence.  But  in  the  1500s,  as  witnesses  came  to 
be  more  and  more  the  reliance  of  the  jury  and  the  parties  for  evidence,  the 
conceded  incapacity  of  the  party  to  take  'the  — tness"  oath  would  be  more 
and  more  noticeable.    It  would  be  more  worth  while  for  the  opponent  to 


»»  Thsyer,  ubi  tntpra,  27 ;  Pollock  &  Mait- 
lauJ,  Hist.  Enc.  Law,  II,  632. 

»•  St  6  H.  IV,  c.  8. 

•*  It  is  not  improbable  that  the  contracts 
found  frequently  in  the  ISOOs  and  16003,  by 
which  the  obligor  promises  to  pay  if  the  obligee 
will  make  oath  that  a  specific  snni  is  due  (Knight 
V.  Rushwooil,  Cit).  Eliz.  469  ;  Bretton  ».  Pretti- 
Dian,  T.  Raym.  153,  and  many  others),  came 
into  vogue  as  a  method  of  ensuring  the  availabil- 
ity of  the  obligee's  oath,  at  a  time  when  Jury -trial 
wag  defeating  him  of  that  right. 


••  In  1561,  Harwood  v.  Lee,  Dyer  196  b,  it 
is  noted  as  the  8|iecial  custom  of  London  that 
"  the  defendant  should  be  affirmed  by  the  oath 
of  the  i>arty." 

••  Thayer,  ubi  supra,  112,  120,  122. 

*•  This  seems  to  liave  been  first  suggested  by 
Chief  Justice  Gushing  of  New  Hampshire,  in 
1876  (King  r.  Hopkins,  57  N.  H.  334,  367  : 
"  the  fact  of  the  history  of  jury  trial,  that  one 
great  purpose  of  its  introduction  was  the  excla- 
sion  of  the  parties  as  witnesses  "). 
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appeal  to  this  rule ;  and  thus  it  would  natui  ally  tend  to  happen  (as  w  find 
It  happening  in  fact)  that  the  opponent  would  seek  to  disqualify  witnesses  by 
joining  them  as  parties.  This  would  not  naturally  be  found,  a  pnori,  until 
some  time  m  the  1500s ;  and  it  is  in  the  late  1500s  "  that  we  find  apparently 
the  first  reported  case. 

The  result,  then,  may  be  summed  up  in  this  way:  That  the  party's  oath 
was  necessarily  excluded  in  jury  trial;  that,  when  modem  witnesses  came 
into  vogue  in  the  1400s  and  1500s.  the  party  was  naturally  deemed  in- 
capable of  being  such  a  witness;  that  otherwise  no  rule  of  disqualification 
for  mterested  persons  was  recognized  in  the  earlier  days  of  witnesses  •  and 
that  finally,  after  Coke's  time  and  probably  under  the  influence  of  his  utter- 
ances,  the  rule  for  a  party  was  extended  by  analogy  to  interested  persons  in 
general.  '^ 

2.    Chancery  Practice.     In  Chancery  practice,  the  problem  would  seem  at 
first  sight  to  have  been  a  simpler  une;  for  the  Chancellor  modelled  his  pro- 
cedure  after  the  canon  (or  ecclesiastical)  law,  and  would  in  all  probability 
have  followed  those  rules  substantially,  not  only  in  the  mode  of  examination 
of  witnesses  (as  is  well  established)  but  also  in  the  rules  of  incompetency  o 
Nevertheless,  by  the  end  of  the  1600s,  Chancery  is  found  enforcing  the  com- 
mon-law rules  of  competency,  just  as  through  all  its  later  history  it  professed 
to  follow  in  general  the  common-law  rules  of  evidence.»3    There  must  then 
have  been,  at  some  stage,  a  departure  from  the  canon-law  rules  for  wit- 
nesses, and  the  puzzling  thing  is  tiiat  this  £  vage  appears  to  have  been  at  least 
as  early  as  those  common-law  rules  themselves.     In  the  first  place,  the  dis- 
qualification of  parties  is  seen  already  in  the  time  of  Elizabeth  ;3«  tins,  how- 
ever, was  consistent  enough  with  the  canou  law.    But,  secondly   in  the 
Chancery  reporters  of  the  1600s  (chiefly  Cary  and  TothiU)  there  appear  no 
precedents  for  the  exclusion  of  interested  persons  other  than  parties ;  this 
harmonizes  with  the  common-law  history,  but  departs  from  the  canon  law 
Thirdly,  the  Chancellors,  who  sat  with  other  judges  in  the  Star  Chamber 
and  presided,  did  not  there  fix  into  its  practice  the  canon-law  rules  of  dis- 
qualification   by   family-relationship.3*    Finally,  the  Chancery  practice  is 
found  preserving,  from  the  very  beginning  of  the  reports,  the  canon-law  rule 
for  the  compulsory  examination  of  parties  at  the  opponent's  instance  i  e 
negativing  any  privilege  for  the  party,*' -a  rule  in  direct  discord  with  the 
common  law;  and  it  is  a  singularity  that  the  Chancellor,  while  thus  proceed- 
ing consistently  to  adopt  the  canon-law  rules  in  a  matter  so  radical,  should 
nevertheless  have  ignored  them  in  other  respects  in  which  their  difference 

»»  Supra,  note  21.     See  also  Hudson's  Star- 
Chnmber  Treatise,  quoted  in  note  23. 
"  A  token  of  the  influence  is  found,  for  ex- 

?i!''',in«  *'"'  *'"'"  **""  »'  common  law,  up  to 
the  1600s,  an  objection  to  a  witness  was  called 
»  challenRe, "  while  in  Chancery  the  canon-law 
term  "  exception  "  was  used. 

W  Ante,  JS  4. 

"  1680,  Hollingworth  u.  Lucy,  Gary  129  (de- 


fendant, movinji  for  a  commission,  alleges  that 
the  plaintiff  had  notified  onlv  Smith,  another 
of  the  defendants,  "who  is  little  interested  in 
the  cause,  but  made  a  party,  as  the  defendant's 
counsel  supposes,  to  take  away  his  testimnny 
from  the  other  defendants  ")  ;  and  the  citations 
tupra,  note  22. 

"  Ptuit,  §  600. 

••  Post,  {  2218. 
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from  the  common  law  was  equally  radical.  The  details  of  the  origin  of  the 
Chancery  rules,  and  the  motivos  leading  to  its  peculiar  combination  of 
methods,  remain  still  to  be  learned  with  accuracy. 

3.  Criminal  Trials.  It  remains  to  notice  the  progress  of  the  rule  in  crimi- 
nal cases.  (1)  So  far  as  concerns  the  prosecution's  witnesses,  it  would  seem 
that  no  exclusion  by  reason  of  interest  was  attempted  before  very  near  the 
time  of  Coke's  book  ;»?  and  even  after  tlm«;  time,  little  recognition  is  given  to 
that  rule."  There  was,  however,  in  crown  cases  in  this  epoch,  especially  in 
the  trials  for  treason,  which  form  most  of  those  that  have  come  down  to  us, 
no  disposition  to  concede  objections  to  the  crown's  testimony  j®  and  this  suf-' 
ficiently  explains  the  tardiness  in  the  adoption  of  the  rules  in  criminal  trials  ■ 
indeed,  at  no  time  later  was  the  rule  of  interest  as  strictly  construed  as  in' 
civil  cases. 

(2)  The  accused  himself,  like  the  parties  in  civil  cases,  had  always,  under 
jury-trial,  been  allowed  to  plead  his  cause  orally  in  person.  This  in  civil 
cases  naturally  came  to  be  done  usually  by  the  counsel.  But,  since  in  crimi- 
nal causes,  the  accused  was  not  allowel  to  have  counsel  in  felony  cases 
(until  statute  conceded  this,  for  treason  in  1695,  and  for  felony  in  1836),«  his 
statements  covered  without  distinction  whatever  he  had  to  say  of  law,  of  evi- 
dence, and  of  argument.  In  effect,  he  furnished  evidence,  i.  e.  material  which 
affected  the  jury's  belief ;  but  he  was  not  sworn,  he  had  no  standing  as  a 
witness,  and  in  theory  of  the  law  he  therefore  gave  no  evidence.  During 
the  period  of  recorded  trials  down  to  the  second  half  of  the  loOOs  this 
theory  appears  not  to  have  been  emphasized ;  the  accused  made  an  address 
at  the  proper  stage,  and,  as  witnesses  came  on,  he  spoke  and  was  questioned 
freely,  as  if  his  statements  counted  for  something,  though  he  was  not  sworn.*' 
But  by  the  time  of  James  II,  just  before  the  Revolution,  the  Court  is  found 


"  No  mention  is  made  of  any  rule  of  exclu- 
sion as  late  aa  1557,  in  Staunfonl's  Plcns  of  tlie 
Crown,  b.  3,  c.  8,  and  1565,  in  Smith's  Com- 
monwealth of  Englanil,  b.  2,  e.  26. 

••  1640,  Lord  Strafford's  Trial,  3  How.  St.  Tr. 
1381,  1434  (a  copy  of  an  allef;ed  illegal  warrniit, 
testified  to  by  the  seijeant  claimine  to  act  under 
the  defendant's  command,  was  objected  to  by 
the  defendant,  since  "what  he  swears  to  my 
11 'judice  is  to  his  own  advantaj»e  ;  nor  can  a 
na  1,  by  any  equity  in  the  world,  be  admitted 
;o  testify  against  another  in  suum  justificalio- 
nem  "  ;  and  the  conv  was  excluded)  ;  1643,  Col. 
Fiennes'  Trial.  4  id.  185,  212  (court-martial  ; 
argued  for  the  iirosecution  that  defendant's 
father  was  "  but  testes  dmnestims  at  the  best ")  ; 
238  (argt)ed  for  the  prosecution  that  "many  of 
thein  [defendant's  witnesses]  an  testes  domesfici, 
as  his  brother,  kinsmen,  servants,  footboys ;  most 
of  the  rest  his  officers  and  soldiers,  against  whom 
we  excepted  as  incompetent "  ;  the  Court  here 
went  in  part  on  civil  law  niles  of  procedure) ; 
1644,  Archbishop  Laud's  Trial,  ib.  315,  383, 
889,  402  (argued  as  an  objection  by  the  defend- 
ant that  a  witness  testified  "  in  his  own  cau.se  ") ; 
1649,  Duke  of  Hamilton's  Trial,  ib.  1165  (de- 


fendant objected  unsuccessfully  against  a  wit- 
ness' testimony,  "  he  being  a  party,  am.  .nt  in 
hazard");  1649,  Ulburne's  Trial, "ib.  I261i,  13,2 
(smiilarl ;  1660,  St.  12  Car.  II,  c.  32  ;*izMns  of 
goods  illegally  executed  ;  the  person  .c  :.!ing 
'•shall  not  be  ailmitted  or  allowed  .0  give  in 
evidence  upon  his  or  their  oath  or  oaths ")  ■ 
ante  1680,  Hale,  Pleas  of  the  Crown,  1,  302 
I"  A  man  concerned  in  point  of  interest  is  not  a 
ia«ful  accuser  or  witness  in  many  cases"). 

••  Comjiare  the  historv  of  the  rule  for  iufamv 
ante,  §  519.  '' 

*•  7  &  8  W.  Ill,  c.  3  ;   6  &  7  W.  IV,  c.  114. 

"  The  following  trials  illustrate  this:  1.154, 
Throckmorton's  Trial,  1  How.  St.  Tr.  862,  873 ; 
1571,  Diike  of  Norfolk's  Trial,  ih.  958,  979;' 
1588,  Knightlcv's  Trial,  ib.  1263,  1267  ;  1603, 
Raleigh's  Trial,  2  i.l.  1,  II  ;  1615,  Weston's 
Trial,  ib.  911,  928;  1649,  Duke  of  Hamilton's 
Trial,  4  id.  115,'),  1161;  1661,  James' Trial,  6 
id.  67,  79  ;  1662,  Tonge's  Trial,  ib.  225,  256  ; 
1663,  Moders'  Trial,  ib.  273,  278  ;  1664,  Tur- 
ner's Trial,  ib.  665,  595.  Compare  Mr.  J. 
Stephen's  account  of  this :  Hist.  Crim.  Law.  L 
325,  377,  440.  ^ 
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expressly  repiuliating  the  notion  that  the  accused's  statemenU  are  to  be  taken 
as  testimony."  Tliis,  it  may  be  supposed,  was  in  part  due  to  the  then  re- 
cently  established  principle  in  civil  cases  of  disqualification  by  interest. 

(3)  The  accused  was  at  common  law  not  allowed  to  liave  any  witnesses 
on  his  behalf.  This  (to  our  eyes)  barbarous  rule  was  perliaps  not  unnatural 
in  the  earlier  days,  when  the  jurors  had  so  much  knowledge  of  their  own. 
At  any  rate,  as  late  as  the  14008,  it  was  not  an  extraordinary  thing,  seeing 
that  the  practice  of  calling  witnesses  in  the  modern  sense  was  only  just  be- 
ginning in  civil  cases.  But,  in  the  next  century,  when  their  use  in  civil 
cases  was  common  enough,  they  were  still  not  admitted  in  criminal  trials ;« 
not  on  any  theory  of  disqualification  (it  was  still  too  early  for  that),  but  on 
the  pretext  that  they  were  not  needed,  —  the  same  pretext  that  forbade  tlie 
employment  of  counsel."  No  doubt  also  a  general  disinclination  prevailed 
to  concede  anything  that  would  weaken  the  hands  of  the  prosecution.  There 
seems  to  have  been  some  general  support  for  this  rule  in  the  notions  of  the 
time,  for  not  until  the  middle  of  the  1600s  is  there  any  relaxation."  Then, 
first,  the  accused  is  gradually  allowed  to  produce  witnesses,  who  speak,  how- 
ever, without  oath ;«  next,  he  is, given  compulsory  process  for  them;  «  and, 
finally,  by  statutes  in  1695  «  and  1701 «  he  is  allowed  to  have  them  sworn 
in  treason  and  in  felony.  From  that  time  on,  the  ordinary  principle  of  dis- 
qualification  by  interest,  already  established  for  civil  cases,  is  enforced  wher- 
ever  it  is  applicable  to  a  defendant's  witnesses. 

§  576.    Intarest-DiaquaUiloatioii  in  (eneral ;  PoUey  of  the  Rnle ;  autntory 
AboUOon.     The  theory  of  disqualification  by  interest  was  merely  one  variety 


*•  1«78,  Coleman's  Trial,  7  Hnw.  St.  Tr.  1, 
65  (Coleman :  "  I  came  home  th«  lost  Jay  of 
Aiignrt";  L.  C.  J.  Seroggs;  "Have  you  any 
witness  to  prove  that !"  ;  Coleman :  "  I  rannot 
«ay  I  have  a  witness"  ;  U  C.  J. :  "Then  you 
say  nothing ") ;  1681,  Colledge's  Trial,  8  'id. 
649,  681. 

*»  15.14,  Throckmorton's  Trial,  1  How.  St. 
Tr.  862, 885 ;  1590,  Udall's  Trial,  ib.  1271, 1280, 
1304. 

**  167S,  L.  H.  Steward  Finch,  in  Lord  Corn- 
wallis' Trial,  7  How.  St.  Tr.  143,  149:  "The 
fouler  the  crime  is,  the  clearer  and  the  plainer 
onght  the  proof  of  it  to  be.  There  ia  no  other 
good  reason  can  be  given  why  the  law  refnseth 
to  allow  the  prisoner  at  the  bar  counsel  in  matter 
of  fact  when  his  life  is  concerned,  but  only  this, 
because  the  evidence  by  which  he  is  condemned 
ought  to  be  so  very  evident  and  so  plain  that  all 
the  counsel  in  the  world  should  not  be  able  to 
answer  upon  it." 

*•  There  had  been  two  statutes,  of  very  lim- 
ited extent,  allowing  witnesses  to  the  at  juaed,  in 
1589  (St.  31  Eliz.  c.  4)  and  1606  (St.  4  Ja.  I. 
c.  1,§16). 

**  1645,  Lorl  Macguire's  Trial,  4  How.  St. 
Tr.  653,  606(Macguire:  "I  was  told,  when  I 
came  into  the  kingdom  [from  Ireland],  that  I 
might  have  witnesses";  Judge:  "If  you  had 
witnesses  here,  we  would  hear  them  ;  b"ut  .  .  . 
we  cannot  protract  time  [to  wait  for  them], 
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If  you  will  ask  them  [the  king's  witnesses]  any 

yueations  for  your  defence,  you  shall")  ;  1649, 
»uke  of  Hamilton's  Trial,  ib.  1165,  1157,  1160 
(defendant  allowed  to  use  some  witnesses,  Imt 
not  granted  a  warrant  for  others) ;  1653,  Faul- 
coner's  Trial,  6  id.  323,  357  (witnesses  freely 
examined  for  the  U'  fendaut ;  here  under  the 
Commonwealth) :  1660,  Hulet'a  Trial,  ib.  1179, 
1191  (under  the  Restoration  ;  witnesses  allowed, 
"  but  they  are  not  to  Iw  admitted  upon  oath 
against  the  king") ;  1661.  .lames'  Trial,  6  id. 
67,  79  ;   1669,   Hawkins'  Trial,  ib.   921,    93a  ; 

1678,  .Stayley's  Trial,  ib.  1501,  1508. 

*'  Note  that  this  reform  comes  in  nnder  the 
Restoration  and  before  the  Kevolution  :  16fi;j, 
Twyn's  Trial ;  6  How.  St.  Tr.  513,  516  (L.  C.  J. 
Hyde:  "Let's  know  their  names,  we  will  take 
cnre  they  shall  come  in ") ;  1664,  Turner's 
Trial,  ib.  665,  570  (L.  C.  J.  Hyde :  "  The  law 
will  not  admit  us  to  summon  any  witnesses'')  • 

1679,  Heading's  Trial,  7  id.  259,  278  (L.  0.  .1. 
North :  "  There  was  never  any  aubpeenas  denied 
you  ;  but  you  might  have  had  them  at  any 
time  "  ;  and  at  pp.  288,  289,  two  witnesses  were 
sworn).  Compare  the  history  of  compulsory 
process  in  general.  >»»<,  §  2190. 

•»  St.  7  Wm.  Ill,  c.  3,  S  1  ;  St.  1  Anne,  c.  9, 
5  3.  Compare  the  detailed  history  of  the  old 
rule  in  Thayer,  Preliminary  Treatise,  157,  note, 
and  thi' shorter  account  in  Stephen,  History  of 
the  Criminal  Law,  I,  350-354,  416. 
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of  the  general  theory  which  underlay  the  extensive  rules  of  incompetency  at 
common  law.  It  was  reducible  in  its  essence  to  a  syllogism.  b.,th  premises 
of  which,  thouj-h  they  may  now  seem  fallacious  enough,  were  in  the  IToOs 
accepted  as  axioms  of  truth:  fotal  exclusion  from  the  stand  is  the  proper 
safeguard  agnmst  a  false  decision,  whenever  the  persons  offered  are  of  a  class 
specially  hkely  to  speak  falsely;  Persons  having  a  pecuniary  interest  in  the 
event  of  the  cause  are  specially  likely  to  speak  falsely  ;  Therefore  such  i^r- 
sons  sl'oud  be  totally  excluded.  This  theory  may  be  perceived  running 
through  aU  the  authontative  expositions  of  tlie  doctrine : 

1727,  Chief  Barcn  GUbert,  Evidence,  110  ;  Lofft's  ed.  22:J:  "For  where  .  m»n    .»,« 
i,  interested  in  the  matter  in  question,  would  »l,o  prove  it,  it  r.ther  i.  .  grounTL  d  .! 

m,t.  than  an,  ju.t  cause  of  belief;  for  men  .re  generally  ,0  shortsighted  .s  to  l^k  to 
«u=.r  ow.,  pnvate  benefit,  which  is  near  them,  rather  than  to  the'goo,!  of  the  worW 
winch    though  on  the  sum  of  thing,  really  best  for  the  individuaU.  more  rem"  to  • 

her^fore,  from  the  nature  of  human  pa«.ions  and  actions,  there  i.  more  rejon  tTdt" 
trust  such  a  biased  testunony  than  to  believe  it.  It  is  also  easy  for  persons  who  a« 
prejudiced  and  preposse««d,  to  put  fal«=  and  unequal  gl„s.s...  ujon  wrarZrgJve^ 
fJ!:^'ZL'v         ,"r  "'l'*  '"Wfe-ove,  them  from  testimony,  Tprevent  thefrTl  ding 

nto  perjury  ■  and  it  can  be  no  injury  to  truth  to  remove  those  from  the  jury,  whose  tef 

■mony  may  hurt  them^-lves,  and  can  never  induce  any  rational  belief.     If  ifbe  objected 

ttZT^  ';?.^!-T*"'L'"  "''''T  ""«'•*•  '""°  *^'  "«  >'  """»'"'•  ^  »»  exception  to 
the  credit,  but  that  It  ought  not  to  be  absolutely  so  to  the  competency,  any  more  than  tl^ 

riendship  or  enmity  of  a  party,  whose  evidence  is  offered,  towkrds  eilher  of  the  ^  in 
^e  cause  or  many  other  considerations  hereafter  to  be  intimated;  the  general  answer  may 
be  this,  that  in  point  of  authority  no  distinction  is  more  absolutely  settled ;  and  in  p^i^t 
of  theory,  the  existence  of  a  direct  interest  is  capable  of  being  precisely  proved;  b.U  iU 
mfluence  on  the  mind  1.  of  a  nature  not  to  di«:ov.r  itself  to  the  juryVwhenc;  it  hath 
been  held  expedient  to  adopt  a  general  exception,  by  which  witnesses  so  circumstanced 
are  free  from  tempUtwn,  and  the  cause  not  exposed  to  the  hazard  o!  the  very  doubtful 
estimate,  what  quantity  of  interest  in  the  question,  in  proportion  to  the  character  of  the 
witness  m  any  instance,  leaves  hU  testimony  entitled  to  belief.  Some,  indeed,  are  inca- 
pable of  being  biased  even  latently  by  the  greatest  interest;  many  would  Betray  the  ma,t 
wemn  obligation  and  public  confidence  for  an  interest  very  inconsiderable.  An  univer- 
sal exclusion,  where  no  line  short  of  this  could  have  been  drawn,  preserves  infirmity  from 
a  snare,  and  integnty  from  suspicion;  and  keeps  the  current  of  evidence,  thus  far  at 
least,  clear  and  uninfected." 

1824,  Mt.Starhie,  Evidence,  8.1:  "  The  law  will  not  receive  the  evidence  of  any  per- 
son, even  under  the  sanction  of  an  oath,  who  has  an  interest  in  giving  the  proix)sed  evi- 
dence.  and  consequently  wliose  interest  conflicts  with  his  duty.  This  rule  of  exclusion 
considered  in  its  principle,  requires  little  explanation.  It  is  founded  on  the  known  infir^ 
mities  of  human  nature,  which  is  too  weak  to  be  generally  restrained  by  relieious  or 
moml  obligations,  when  tempted  and  solicited  in  a  contrary  direction  by  tempor.il  inter- 
ests.  1  here  are,  no  doubt,  many  whom  no  intereste  could  seduce  from  a  sense  of  riutv 
and  their  exclusion  by  the  operation  of  this  rule  may  in  particular  cases  shut  out  the 
truth.  But  the  law  must  prescribe  general  rules ;  and  experience  proves  that  more  mis- 
chief  would  result  from  the  general  reception  of  interested  witnesses  than  is  occasioned 
by  their  general  exclusion." 

The  answer  to  this  syllogism  is  merely  that  both  its  premises  are  unsound, 
—  that  pecuniary  interest  does  not  raise  any  large  probabihty  of  falsehood' 
and  that,  even  if  it  did,  the  risks  of  false  decision  are  not  best  avoided  by 
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excluding  such  testimony.     The  cloasical  uxpoaitions  of  these  fallacies  are 
found  in  the  following  passages :  > 

1827,  Mr.  Jenmn  Btntkam,  Hationale  of  Judicial  EriJenM,  b.  IX,  pt  III,  e.  Ill  (Bow- 
ring's  ed.,  to).  VII,  pp.  803  ff.)  :  "  IgiiorsmuH  lias  (or  tlie  purpose  of  tliii  topic  composed 
his  lyiitrm  of  p«yohology.     Wliat  is  it  ?    A  counterpart  to  the  learned  Plowden's  lyitera 
of  mineralogical  clieiniiitry ;  equal  as  touciiing  it*  simplicity  —  equal  as  touching  its 
truth.     Two  parent  metal*,  *tilpliur  and  mercury :  the  mother,  sulphur ;  the  father,  mer- 
cury.    Are  they  in  good  health  ?  they  b<>get  th«  noble  metal*  :  are  they  in  bad  health  ? 
they  beget  the  baa*.  ...  In  the  view  taken  of  the  subject  by  the  man  of  Inw,  -  to  judgi- 
of  truitworthinsH*,  or  at  least,  of  f    neis  to  be  heard,  inlereit  or  no  interttt  is  (flsgrs'it  and 
stigmatized  improbity  apart)  the  oiily  question.  .  .  .  Between  two  opposite  propositions 
both  of  them  absurd  in  theory,  because  both  of  them  notoriously  false  in  fact,  the  cl  oiie 
b  not  an  easy  one.     But  if  a  choice  were  unavoidable,  the  alisurdity  would  be  less  groNs 
to  say,  '  No  man  who  is  exposed  to  the  action  of  interest  will  speak  false,'  than  to  say, 
*  No  man  who  is  exposed  to  the  action  of  interest  will  speak  true.'    Of  a  man's,  of  every 
man'*,  being  subject  to  the  action  of  divers  mendacity-restraining  motives,  you  may  be 
always  sure  :  of  his  being  subjected  to  the  action  of  any  mendacity-promoting  motire^, 
you  cannot  tie  always  sure.    But  suppose  you  were  sure.     Does  it  follow,  becauae  there 
is  a  motive  of  some  sort  prompting  a  man  to  lie,  that  for  that  reason  be  will  lie?    That 
there  is  danger  in  such  a  case,  is  not  to  be  disputed :  but  doe*  the  danger  approach  to 
certainty  ?    This  will  not  be  contended.     If  if  did,  instead  of  shutting  the  door  against 
some  witnesses,  you  ought  not  to  open  it  to  any.    An  interest  of  a  certain  kind  acts  u|ioii 
a  man  in  a  direction  opposite  to  the  path  of  duty  :  but  will  he  obey  the  impulse  ?    That 
will  depend  upon  the  forces  tending  to  confine  him  to  that  path  —  upon  the  prevalence 
of  the  one  set  of  opposite  forces  or  the  other.     All  bodies  on  or  about  the  earth  tend  to 
the  centre  of  the  earth ;  yet  all  bodies  are  not  there.     All  mountains  have  a  tendency  to 
fall  into  a  level  with  the  plains  ;  yet,  notwithstanding,  there  are  mountains.     All  waters 
seek  a  level ;  yet,  notwithstanding,  there  are  waves.  .  .  .  Any  interest,  interest  of  nny 
sort  and  quantity,  sufficient  to  produce  mendacity  ?    As  rational  would  it  be  to  say,  any 
horse,  or  dog,  or  flea,  put  to  a  waggon,  is  sufficient  to  move  it :  to  move  it,  and  set  it 
a-running  at  the  pace  of  a  mail-coach.  .  .  .  Take  what  everybody  understands,  monev : 
for  precision's  sake,  take  at  once  £10;  the  £10  of  the  day,  whatever  be  the  ratio  of  it  tn 
the  £10  of  yesterday :  to  the  present  purpose,  depreciation  will  not  affect  it.     This  £  Id, 
will  its  action  be  the  same  in  the  bosom  of  Croesus  as  of  Irus?  in  the  bosom  of  Diogenes, 
as  in  that  of  Catiline?    No  man  will  fancy  any  such  thing  for  a  moment :  no  man,  uiiles.*, 
peradventnre,  it  may  have  happened  to  him  to  have  been  stultified  by  legal  science.  .  .  . 
In  the  eyes  of  the  English  lawyer,  one  thing,  and  one  thing  only,  has  a  value :  that  thin;; 
is  money.     On  the  will  of  man,  if  you  believe  the  English  lawyer,  one  thing,  and  one 
thing  only,  has  influence  :  that  thing  is  money.     Such  is  his  system  of  psycholnijical 
dynamics.     If  you  will  believe  the  man  of  law,  there  is  no  such  thing  as  the  fenr  of  (iml ; 
no  such  thing  as  regard  for  reputation;  no  such  thing  as  fear  of  legal  puni.shment ;  no 
such  thing  as  ambition ;  no  such  thing  as  tiie  love  of  power ;  no  sucli  thing  as  filial,  no 
such  thing  as  parental,  affection ;  no  snch  thing  as  party  attachment ;  no  such  thing  ,is 


*  Mr.  Bentham's  was  of  conrae  the  first  and 
greatest ;  the  alwve  quotation  ioclmles  merely  a 
few  of  the  most  typical  and  forci)>le  passages 
from  his  argument.  The  other  two  quotations 
represent  tliose  which  in  the  history  of  the  law 
were  next  most  potent  in  their  practical  conse- 
quences, namely,  the  utterances  of  the  Com- 
missions in  Englanil  and  America,  whose 
proposals  led  directly  to  legislative  reform. 
There  were,  of  course,  other  ailmiral)le  exposi- 
tion<<,  notatily  Lonl  Brougham's,  in  his  speeches 
in   I'arliiiment,    and   Lord  Denmnn's,    lietween 
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1824  and  1854,  in  his  S|>eeches,  pamphlets,  nnl 
articles.  Both  of  tln'se  were  Bentlmni's  iid- 
mirers.  Perhajw  the  most  comprehcnsivi'  nml 
concise,  and  the  most  protitahle  for  perusal,  im  xt 
to  Mr.  Bentham's,  are  those  of  C'lilei' .lustii,-  Ap- 
plcton  of  Maine  (a  disciiile  of  Bentham's)  in  1  is 
treatise  (1860)  on  Eviclcnce,  chajis.  I,  IV.  ami 
Mr.  .lustice  Eiiwsrrt  Livingston  (nri-n  I>'j::i, 
in  his  Introductory  Report  to  the  CdiIc  of  Kvi- 
dence  (Works,  ed.  1872,  I,  424,  438  tf.) ;  I.iv. 
ingston  ha<l  read  Bentham,  probably  in  Duiuuiit'i 
earlier  abridged  edition. 
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party  enmity ;  no  lu^h  thing  m  piil>lic  spirit,  patriotinin,  or  gsncrkl  benevolence;  no  iiueh 
thing  M  eompnaaioij ;  no  KUch  tiling  m  Kratiluilf ;  nn  nuch  thing  u  revenge.  Or  (whtil 
oonie*  to  the  Mnme  thing)  weighed  k-^inut  tli«  inieraxt  prutluoed  by  (lii>  vuliie  o(  ■ 
farthing,  the  utmoNt  maim  u(  intei^.  i  (Klucihie  finm  tho  action  o(  all  thuae  allection* 
put  togetlier,  vaninhea  in  the  scale.  .  .  For  a  farthing  —  for  the  chance  of  K*>>'>>>g  the 
inaoinmeuiiurable  fraction  uf  a  farth'  ;,  no  man  upon  earth,  no  Engliiliman  at  le<ut, 
that  would  not  (lerjure  hiinsfli.  Thin  in  Westuiiniiter  Hall  is  Kcience.  tl  is  in  WeHtmii.- 
st«r  Uall  is  law.  According  to  the  prints  of  the  day,  £180,<KH)  was  thu  vulu'<  of  the 
property  left  by  the  late  l)ul(i>  of  Hridgewater  For  a  fraction  of  a  farthing,  Aristidts, 
with  the  duke's  property  in  his  pocket,  would  have  perjured  himself.  Une  decision  I 
meet  with  that  would  be  ainu»iii);  enough,  if  to  a  lover  of  munkind  thi-re  could  be  any- 
thing amusing  in  injustice.  A  man  is  turned  nut  of  court  for  a  liar,  not  for  any  intmest 
that  be  has,  but  for  one  which  ho  supposed  hiiiwlf  to  have,  tlm  case  being  otherwiiie. 
Instead  of  turning  the  man  out  of  court,  might  not  the  judge  have  contented  himself 
with  setting  him  right?  Would  not  the  jiulge's  opinion  have  done  as  well  as  a  release  ? 
The  pleusa  '.  part  of  the  story  is  that  the  fuct  on  which  the  exclusion  in  grounded  could 
not  have  been  true.  For,  before  the  witness  could  be  turned  out  of  c<iurt  for  supposing 
himself  to  have  "n  interest,  he  must  have  been  informed  of  his  hitving  none :  coiise- 
quently,  at  the  time  wlimi  he  was  turned  out,  he  muni  h»ve  ceased  to  suppone  that  he  had 
any.  Another  offence,  for  which  I  fiml  a  man  pronoui  ed  a  liar,  seems  to  make  no  bad 
match  with  the  foregoing:  it  was  for  Ix'ing  a  man  of  lioiiour.  'Oh  ho!  you  are  a  mnn 
of  honour,  are  you?  Out  with  you,  then  —  you  have  no  business  here.'  Iteing  usked 
whether  he  did  not  look  upon  himnelf  as  bound  in  hon  )ur  to  pay  costs  for  the  juirty  who 
calle<l  him,  supposing  him  to  lose  the  cause,  and  whether  such  was  not  his  intention,  — 
his  answer  was  in  the  aliirmative,  and  he  was  rejected.  It  was  taken  for  granted  tli.it  be 
would  be  a  liar.  Why  ?  Because  he  had  shown  he  would  not  be  one.  .  .  .  Kxceptioni*, 
self-contradietiona,  spring  up  everywhere  under  their  feet :  exceptions,  and,  as  far  ai 
they  extend,  all  reasonable.  Reasonable,  and  why  ?  Pecaune,  the  ri.le  itself  being  fun- 
damentally absurd,  everything  must  be  reasonable  which  goes  to  narrow  its  extent.  .  .  . 
V.  Exception  the  fifth  :  —  ...  Question  :  A  man  who  at  tiie  time  of  his  examination 
bos  an  interest  in  the  cause,  —  is  he  an  admissible  witness,  he  having  had  no  interest  at 
the  time  of  the  supposed  fact  ?  Decision  in  the  affirm  itive.  Because  he  was  under  no 
temptation  when  he  had  not  to  speak,  therefore,  when  be  is  to  speak,  knowing  bim  to 
be  under  temptation,  you  are  to  suppose  him  not  to  l>e  so.  Just  as  if  a  pilot  were  to 
say  in  a  storm,  the  vessel  among  the  breai;ers.  Sit  still,  there  is  no  danger.  Why  so? 
Because  yesterday  it  was  a  dead  calm.  VI.  Exception  the  sixth  :  Voire  dire.  Truth 
expected,  in  spite  of  interest.  .  .  .  When  a  witness  produced  against  you  has  an  interest 
in  the  business  (meaning  always  a  pecuniary  interest),  and  you  cannot  get  other  evidence 
of  it,  or  do  not  care  to  be  at  the  expense,  you  ad'fn'ss  yourself  to  the  witness  himself,  and 
ask  him  whether  he  has  or  no:  if  ho  speaks  trutii,  be  is  tui  ik-  !  out ;  if  he  perjures  him- 
self, be  is  beard.  This  operaiion  is  called  examining  a  witi  "ss  upon  the  coire  ilire. 
Voire  dire  is,  in  law  French,  to  tell  the  truth.  A  man  miglit  looK  a  good  while,  even  in 
the  vocabulary  of  English  law,  liefore  he  would  find  so  siiiy  \  one.  '  Come,  my  honest 
friend,  I  am  going  to  put  some  'questions  to  yon.  To  the  first  i.f  them,  the  court  expects 
you  to  speak  truth  :  to  the  ot!  ern,  as  you  please.'  " 

1853,'£nywA  Co'nmon  Law  Practice  Comnii>»ion«r», Second  Repor*  n.  10:  "Plain  sense 
and  reason  would  obviously  suggest  that  any  living  witness  who  couiu  throw  light  upon  a 
fact  in  issue  should  be  beard  to  state  what  be  knows,  subject  always  to  such  observations 


■  This  Rpport  was  ten  years  subsequent  to 
the  abolition  of  the  interest-disqualincatinn  ; 
but  the  [lassage  was  useful  as  confirming  by  ex- 
iwrience  the  wisdom  of  the  steps  so  recently 
taken,  anil  thus  made  it  possible  to  obtain  sup- 
(Kirt  fur  the  furtlu-r  reform  of  aU.  ishing  marital 


ini-'ompetency,  —  a  measure  which  followed  im- 
mwiiately  in  1854.  It  was  in  consequence  of 
the  First  Report  of  this  same  Coiiimi8.sijn  that 
the  incompetency  of  civil  parties  bad  been  abol- 
ished in  1851. 
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M  m»y  ariM  m  to  hi*  bmmi  of  knowUdg*  or  bit  dlipotition  to  tho  truth.  Th«  luw  o 
KnuUnd,  howtvtr,  at  UmI  until  •  rwwnt  parlod,  prooMdnl  on  •  »try  diffarmt  prlneipli 
Acting  ■ppantiilly  on  •  illitruit  both  o(  tba  integrity  o(  wltneanaa  and  of  tlia  lilwarnmcu 
o(  tha  tribuiiala,  it  lought  to  protmit  the  latUr  from  thu  p«ai>iliility  uf  baliig  niiila<l,  b 
carefully  aicluiliiig  fruin  giving  tcitimony  nut  only  the  iwrtict  tu  tlia  cauae,  but  any  on 
wlio  liu<l  any,  •rcii  tlia  moat  tiiinuta,  iuter«it  in  tlia  raault.  Kvery  panon  to  circun 
ttaneeil,  however  aniall  and  inKigniAcant  the  amount  of  hix  int*re»t,  waa  prraumt-d  to  b 
ineapablu  of  raaiating  tlia  teinplatiou  to  pi-rjury ;  and  every  Judge  and  juryman  waa  pn 
•unmd  tu  lie  incapable  of  di«aerning  perjury  under  cirouniiUncea  peculiarly  calculated  » 
excite  luiiplcion  and  watchfiilneM.  It  i«  |>aiuful  to  cdntemplate  the  amount  of  injuttic 
which  niuat  Imve  Ukeu  place  under  the  exclusive  lysU-ni  of  the  Knglioh  Uw,  Dot  only  ii 
caaes  actually  brought  into  court  and  there  wn.ngly  decided  in  conae(|Urnce  of  the  exclu 
•ion  of  evidence,  but  in  nnnilterleita  caaea  in  which  the  partiei*  ailently  submitted  t 
wrong*  from  inability  to  avail  tliemselvea  of  proof  which,  though  morally  conduaivt 
waa  in  law  inailiniiiiil>le.  From  the  time,  however,  when  the  laM  Mr.  Bentham  flm 
turned  the  attanliun  of  the  public  to  tlie  defecU  of  the  Engliah  law  of  evidence,  tli< 
tyatera  of  excluaiou  haa  been  crumbling  away  before  the  power  of  diicuaaion  and  iiii 
proved  leKiolatiun.  .  .  .  [After  noting  the  three  general  nUtuteii  between  1848  an( 
IS.'^l,  which  had  by  Rucceiwive  iit«|ia  removed  incompetency  for  intereat,]  Such  la  th 
gradual  progrenaof  opinion  and  intelligence.  A  quarter  of  a  century  ago  auch  a  measure 
If  propoaed,  would  doubtlew  have  been  treated  aa  a  wild  and  dangeroua  innovation 
altogether  unfit  to  be  entertained  by  the  Legialature.  The  new  law  haa  now  been  ii 
practical  operation  for  eighteen  months ;  and  according  to  the  concurrent  testimony  o 
Uie  bench,  the  profession,  ami  the  public,  is  found  to  work  admirably  and  to  contribut< 
in  an  eminent  degree  to  the  administration  of  justice." 

1H48,  New  York  Commifrionen  on  I'racliee  ami  I'leailingn,*  First  Report,  p.  248  :  "  Tin 
rule  appears  to  ua  to  rest  upon  a  principle  altogether  unaound;  that  is,  that  tha  lituatioi 
of  tlie  witnets  will  tempt  him  to  perjury.  The  reason  strikes  at  the  foundation  of  huniai 
testimony.  The  only  just  inquiry  is  this;  whether  the  chances  of  obtaining  the  trutl 
are  greater  from  the  a<hnission  or  the  exclusion  of  the  witnena.  Who  that  has  any  resjiecl 
for  the  society  in  which  he  lives  can  doubt,  that,  upon  this  principle,  the  witness  should 
be  admitted  ?  The  contrary  rule  implies,  tnat,  In  the  majority  of  instances,  men  are  »c 
corrupted  by  their  interest,  that  they  will  perjure  themselves  for  it,  and  that  besides  being 
corrupt,  they  will  be  so  adroit,  as  to  deceive  courts  and  juriaa.  This  ia  contrary  to  all 
experience.  In  the  great  majority  of  instances  the  witnesses  are  honest,  however  much 
interested,  and  in  moat  cases  of  dishonesty  the  falsehood  of  the  testimony  is  detected, 
and  deceives  none.  Absolutely  to  exclude  an  interested  witness,  is  therefore  as  unsound 
in  theory,  as  it  is  inconsistent  in  practice.  It  is  inconsistent,  because  the  law  adinita 
witnesses  far  more  likely  to  be  biased  in  favor  of  the  party,  than  he  who  has  merely  a 
pecuniary  interest.  A  father  may  testify  for  his  son  ;  a  child  living  with  his  father  and 
dependent  upon  his  bounty,  may  appear  as  his  witness,  nay,  as  his  only  witness,  without 
question.  Is  the  immediate  gain  of  a  dollar,  by  the  result  of  a  cause,  so  potent  to  out- 
weigh integrity,  while  affection,  consanguinity,  dependence,  are  put  down  as  dust  in  the 
balance  V  There  is  not  another  rule  in  the  law  of  evidence  so  proliHo  of  disputes,  uncer- 
tainties, and  delays,  as  that  we  are  considering.  Not  a  circuit  is  held,  but  question  after 
quc'^tion  is  raised  upon  it;  nor  a  terra  where  exceptions  growing  out  of  it  ore  not 
debated.  .  .  .  England  has  outstripped  us  in  this  most  necessary  reform.  Five  years 
ago,  an  act  of  Parliament  obliterated  the  rule  from  the  laws  of  that  country.  .  .  .  Lord 


*  This  Commission,  appointed  through  alTorts 
led  by  Mr.  David  Dudley  Field,  mnststed  of 
Messrs.  Nicholna  Hill,  f)«vid  Graham,  and 
Arphsxsd  Loomis  ;  but,  before  its  labors  began, 
Mr.  Hill  resigned  and  was  replaced  by  Mr. 
Field.     Compare  with  the  above  Report  the 


Complete  Report  of  1860,  n.  715,  note  to  J  17ns  ; 
this  section,  making  "all  persons  without  >  x- 
ception "  com[)etent,  except  spocifieij  ila^>  ~, 
has  served  as  the  type  for  the  legislstion  ol  a 
migority  of  our  jurisdictioos. 


702 


IP-K 


ff  87»-887]  INTEREST;    POUCY  OF  TllE  RULE. 


f  »76 


Broogbam  bM  tpoktn  of  It,  In  tb«  (oIIowIiik  UnKutKa:  '  ThU  U  etrtalnly  th»  (rr«»t/^t 
mMiura  that  baa  U>«n  oarriad  under  tba  hewl  of  Judicial  proe«dun>.  nines  tiif  itiilutH  of 
fraud*,  tbat  ii,  ilnca  tha  R.'itoration.  It  plaeaa  tlia  law  of  •tI.Ipiich  at  bm^'th  u|ioii  a 
rational  footing, an<l  make*  iU  provininna  ounHliUint  with  tliannM-lri-a.  It  protetta  Jiidgm 
and  Juriea  and  partieii,  from  tlia  niiNcarriagm,  haralufor*  conittantly  produced,  by  tba 
fxcluakin  of  luporUnt  Uatlinony;  wiiely  oixniiig  tba  door  to  tbe  wiliicM,  but  rf«r». 
ing  tba  DitlMiata  of  bia  crmlit  uixl  tba  valuf  of  bia  eyideno*.  to  tlioM  wbo  ara  to  Judga 
tbe  cauaa.  it  aliio  iwccpa  away  tba  iiuniberlcaa  nice  and  iiulitle  diotinctioni  in  wbicb  Ilia 
profruioii  waa  wont  to  luxuriate ;  dinvneumbeni  our  juriaprudenee  of  a  beavy  load  of 
UMleaa  daciiioni,  retitiiig  upon  refinanieiiti  ami  not  principal),  and  abridgea  the  trial 
of  cauaa*.  by  •hutting  out  tbo*a  dvbatex  tliat  u*ej  daily  to  ari*e  upon  the  adnii>4*ion  of 
proof*,  wbicb  the  coniniou  aenaa  of  mankind  at  once  pronounce<l  abould  lie  ncrived, 
and  which  the  law  itaelf  did  receive  in  otiier  iuatanoa*.  not  diitinguiahiible  by  the  nuked 
eye  of  plain  reaaou.  There  have  been  few  greater  iniproveraant*  in  our  Judicial  lyatem 
than  thoaa  which  are  effected  by  Uiia  valuable  ntatute.' "  ' 

It  is  not  easy  nowadoys  to  niipreciote  why  these  plain  objections  ivniained 
so  long  without  recognition.  (1)  One  reason,  certainly,  is  found  in  the  much 
stronger  inhuence,  up  to  the  ISOOs,  of  the  emotional  element  .a  all  human 
conduct  Tiie  belief  that  a  partisan  would  likely  falsify,  or  at  least  distort 
unconsciously  the  truth,  was  then  much  closer  than  now  to  tiie  fiuts  of  lite  ; 
because  partisansliip  did  then  liave  an  influence  which  has  now  largely  given 
place  to  cooler  and  more  rational  motives  of  action.  Tliis  may  Ikj  gathered 
from  various  features  of  life  in  those  days.  Partisanship  tiien  colored  the 
whole  existence  and  committed  one  to  set  views  and  -ourses  of  conduct 
which  had  no  relation  to  a  discriminating  choice.  Si)eeci»  and  action  were 
more  passionate  and  violent;  witness  Burke's  speeches  against  Warren 
Hastings,  and  the  enormous  excess  of  libel  actions  over  their  present  num- 
ber, as  well  as  the  extremities  of  abuse  which  were  indulged  in  between 
gentlemen  ;  compare  the  almost  incredible  vituperation  employed  against 
such  majestic  characters  as  Washington  and  Jefferson  with  the  decline  of 
political  personalities  in  the  last  few  decades.  Motives  then  rested  more  on 
sentiment ;  witness  the  rise  of  Romanticism  in  literature  and  p<ilitic8,  the 
careers  of  Byron  and  Shelley,  the  vogue  of  "  Paul  and  Virginia  "  and  "  Thad- 
deus  of  Warsaw."    Note,  too,  that  these  features  are  still  found  surviving 

in  the  traditions  of  precisely  that  portion  of  our  community  —  the  South 

*here  we  may  see  with  our  own  eyes  that  the  emotional  element  —  both  in 
its  highest  and  its  lowest  forms  —  predominates  in  the  ciiaracter.  During 
the  IPOOs  this  predominance  was  gradually  disappearing;  the  influence  of 
scientific  research  and  of  industrial  invention  and  organization  made  for  a 
more  rational  and  less  emotional  life.  Timt  influence,  no  douht,  has  in  part 
had  its  degrading  effect  in  strengthening  the  calculative,  sordid,  and  com- 
mercial standards  of  action ;  but  it  has  also  had  the  effect  of  eatablishin", 
in  general,  cool  reason  as  the  orthotlox  test  of  conduct.  Thus,  with  the 
diminution  of  the  control  of  mere  emotion  and  partisanship  over  conduct 
and  opinion,  the  rules  of  law  which  were  natural  enough  wiiile  that  dom- 
ination existed,  ceased  gradually  to  correspond  to  the  facts  of  life  and  sur- 
vived as  anachronisms.     It  became  possible  to  see  their  fallacies  as  soon  as 
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their  moral  basis  disappeared,  but  not  till  then.  In  short,  not  before  the 
second  half  of  the  ISOOs  could  it  have  been  fairly  expected  that  public 
opinion  would  demand  or  even  support  the  abolition  of  disqualification  by 
interest ;  nor  yet,  perhaps,  does  tliat  abolition,  in  a  few  communities  (chiefly 
in  the  South*),  correspond  to  the  facts  of  life  and  public  opinion,  as  it  certainly 
does  in  most. 

(2)  A  second  reason  perhaps  is  to  be  found  in  that  "dead  weight  of  an 
oath  "  (in  Mr.  Justice  Stephen's  phrase),  wliich  in  popular  probative  notions 
prevailed  from  primitive  times  and  still  is  so  difficult  in  some  communities 
to  make  way  against.  As  long  as  juries  were  inclined  to  give  a  numerical 
value  to  witnesses,  to  believe  that  ten  witnesses  were  ten  times  as  probative 
as  one  witness,  and  to  treat  a  sworn  assertion  on  the  stand  as  being  good  for 
so  much  testimony,  irrespective  of  the  witness'  personal  credit,  so  long  might 
the  Legislature  well  hesiute  to  admit  to  the  stand  persons  who  in  their 
credit  would  certainly  be  weaker  than  the  normal  witness  and  would  yet  be 
indiscriminately  counted  as  good  witnesses  by  the  jury.  In  other  words, 
the  tribunal's  opportunity  for  a  careful  weighing  of  a  witness'  measure  of 
credit,  and  the  means  afforded  for  doing  so  by  cross-examination  and  thr 
like,  form  the  safeguards  which)  induce  us  to  take  the  risk  of  admitting 
interested  witnesses ;  we  rely  on  being  able  to  make  the  proper  allowance 
for  the  danger ;  if,  then,  the  tribunal  is  apt  to  ignore  those  safeguards,  the 
reason  for  admission  is  much  weaker.  Some  such  thought  must  have 
operated  to  prolong  the  delay  in  abolishing  disqualification  by  interest* 
Perhaps  the  two  foregoing  considerations  sufflcientlv  explain  why  the  re- 
forming legislation  dates  no  earlier  than  the  second  half  of  the  1800s. 

In  England,  the  publication  (in  1827)  of  Bentham's  great  treatise  first 
furnished  the  arsenal  of  arguments  for  transforming  public  opinion.  The 
weapons  were  wielded  and  the  forces  marshalled  by  Mr.  (afterwards  L  C.  J.) 
rOenman  and  Mr.  (afterwards  L.  C.)  Brougham).'  Mr.  Denman  had  in- 
deed, as  early  as  1824,  in  reviewing  the  French  edition  of  Bentham's  work,' 
given  voice  to  the  new  views ;  he  had  always  been,  and  never  ceased  to  be, 
far  in  advance  of  public  opinion  in  his  measures  of  reform.  By  1843  the 
result  was  finally  achieved,  in  the  statute  6  &  7  Victoria,  chapter  85,  known 
ever  since  as  Lord  Denman's  Act.* 


*  In  1898,  Mr,  \.  J.  Hammond,  an  accom. 
plished  and  thoughtful  member  of  the  bar  of 
Georgia,  at  one  time  Attomey-Oeneral,  snid  to 
the  writer  that  the  abolition  of  parties'  incom- 
petency had  in  hia  opinion  been  a  mistake. 
Perhaps  there  exist  other  doubters  still ;  sea 
Jenkins,  ,1.,  diss,  in  Harmnn  ».  Harman,  1895, 
17  C.  C.  A.  479,  70  Fed.  926,  and  ante,  §  289. 

*  This  consideration  is  noted,  in  dealing  with 
the  history  of  the  rules  of  number,  post,  9  2032. 

*  The  campaign  of  reform  in  the  jiolitical 
field  was  sigiialized,  within  a  year  after  the  pub- 
lication of  Beuthoin's  book,  by  Mr.  Bmnghnni's 
great  speech,  of  Feb.  7,  1828,  on  the  reform  of 
procedure,  in  which  occurred  the  oft-quot«<l 
iieroration :  "  It  was  the  boost  of  Augustus  that 
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he  found  Rome  of  brick  and  left  it  of  marble. 
But  how  much  nobler  shall  be  the  sovereign's 
boast,  when  he  shall  have  it  to  say  that  ho 
found  law  dear,  and  left  it  cheap ;  found  it  a 
V!ale<l  book, —left  it  a  living  letter;  found  it 
the  patrimony  of  the  rich,  —left  it  the  inherit- 
ance of  the  )K>or  j  found  it  the  two-edged  sword  of 
craft  and  oppression,  —  left  it  the  stalT  of  hon- 
esty and  the  shield  of  innocence!"  (Hans. 
Pari.  Deb.,  2d  ser.,  vol.  1«,  p.  247.) 

'  Edinburgh  Review,  March,  1824,  vol.  40, 
p.  176.  This  French  translation  apfieared  before 
the  Kiiglish  edition  of  the  original. 

•  For  Lord  Denman's  speech  (then  Chiif 
Justice  and  a  [leer)  in  moving  the  second  n  .i.l. 
ing  of  this  bill,  see  Hansard,  Pari.  Deb.,  3d  air., 


JS  575-387]  INTEREST;    STATUTORY  ABOLITIOX.  1977 

In  the  United  States,  the  English  statutes  served  as  an  example  and  it 
was  soon  followed.  The  earliest  enactment  abolishing  interest  as  a  dislal^ 
ficatm  seems  to  have  been  that  of  Michigan.'    But  the  broad  moveme  .t  of 

atrJmo"       ''•  1'^  '*'•  "'^^''^  ^"'^•^y  *'^''^'  ''^"g''^  results  which 
attracted  more  general  attention ;  and  the  legislation  of  that  State,  in  1848 

was  the  direct  means  by  which  the  reform  of  testimonial  rules  spreml.  within 

the  next  decade,  to  most  of  the  other  States.''    The  details  of  the  oid  ru le 

in  Its  application  to  the  numerous  circumstances  of  pecuniary  interest,  may' 

therefore  be  ignored  as  having  „o  longer  any  importance."     In  every    u"v 

diction  under  our  law  interest  as  a  disqualification  is  expressly  abolished." 

§  577.    CITU  Partle.'  Dl.qu.ime.tion;  Statutory  AboUtion.     The  notion  of 

interest  at  common  law  applied  of  course  to  the  parties  to  the  suit,  for  their 

nterest  in    he  event  of  the  litigation  was  obviously  the  most  marked.    T  ^ 

this  general  principle  of  disqualifying  interest  was  the  real  ground  o.  their 

exclusion  from  testifying  in  their  own  favor  is  clear;  and  certain  detai  s  ^ 

1  mere  ti?ut       "'■  "1  *'"  ''•'"^'' "  '"'  """'P'^'  *»>«  <^--1--e  tha 
a  mere  titular  or  nominal  party  was  admissible,  or  a  party  against  whom 

udgment  had  gone  by  default.     The  hardship  and  the  anonialj"  howeverTf 

this  ground  for  exclusion  were  even  more  emphatic  and  apparent  than  in   he 

case  of  ordinary  interested  persons.'    To  this  branch  of  the  rule  also  Mr 

Bentham  paid  special  attention  in  his  scathing  denunciations: 

t«l!;  iiV'  ^^\^^}  ■  "  Tl'e  reason  which  forbids  the  admiMion  of  the  testimonv  U 

mtude  of  the  interest  being  the  same  in  both  cases.  -  in  the  ca.,e  of  a  party  the  fntTreft 
«  mo«  palpable:  the  objection  created  by  it  i.s  likely  to  act  with  greater  for^uJl^Ue 
judicial  facu  ties  of  the  magistrate:  his  mind  is  mo,e  surely  o,*n  to  it:  thrda^er  of 
deception  ,s  herefore  less.  If,  in  so  far  as  it  operates  in  hi,  own  favor,  the  tes^X  ^f 
the  party  i.  liable  to  be  drawn  aside  from  the  line  of  truth  by  the  act  on  of  this  W 
which  ,.  so  obvious  even  to  the  most  unobservant  eye,  -  in  so  far  «  it  Urates  in  M^ 
disfavor.  It  possesses  in  a  degree  superior  to  all  other  testimony,  a  claim  ocotfidenj^^ 
That,  m  this  case,  he  error,  if  any  there  be  in  the  testimony,  is  not  a  w^Ifurone-I, 
not  accompanied,  at  the  same  time,  with  a  knowledge  of  the  f;isity  of  the  ilrm!tion 
t™th  ''^'«"'^*"7  "  ^'"  t"  °P«'-/"«  to  the  de,x,nenfs  prejudice- is  a  proton  th^ 
tru  h  of  winch  is  far  more  certain  in  this  instance,  than  it  can  be  in  any  other      Wd 

of  any  one  who  has  to  judge  of  it  _  .0  sure  is  it  to  be  analyzed,  and.  as  it  were,  divided 


vol.  61.  p.  208.   March  8,   1842.     In  1833, 


I  of  ; 


statute  of  3  &  4  W.  IV.  c.  42,  had'  renmW 
this  rti8<iualiS.ation  so  far  as  it  liepen.Ied  011  the 
vcninjt  being  Hsa)>le  for  or  against  the  witness 
m  other  litigation  ;  all  these  statutes  are  noted 
aate,  g  488.  It  would  seem  also  thnt  the  Ad- 
miralty Courts  had  for  some  time  before  tliese 
statutes  eeased  to  regard  interest  as  a  ilisiiualifi- 
cation  :  Dr.  Lushington,  in  The  Peerless,  1  Lush. 
30,  41. 

•  Michigan,  Kev.  St.  1846.  c.  102,  «  99. 

"  See  note  3,  mprn. 

"Except  for  the  mle  (post,  §  .178)  excluding 
Biirvivors  from  testifying  against  a  decedent? 
me  scope  for  the  application  of  the  old  rules  ia 
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even  there,  however,  so  narrow  that  it  will  he 
sufficient  to  refer  the  reader  to  Professor  Green- 

§8329^43r'''°"    °^    "'°'"'    "'    ''"    ''''*'"''*• 
'•  The  statutes  are  set  forth  anJf,  §  488.     In 
general,  the  ligislation  was  later  in  the  Southern 
»tati«  than  elsewhere. 

^  "VVhen  as  a  boy  I  read  the  Pickwick 
I  apers,  I  was  always  puzzle<l  to  know  why  Mr. 
Pickwick  did  not  go  into  the  witness-box,  and 
say  that  he  never  proniiwl  to  iiiarrv  Mrs.  Bar- 
del  ,  and  explain  how  the  good  lady  came  to 
make  such  a  mistake  "  (W.  Blake  Oiigera,  Esq.. 
A  Century  of  Law  Reform,  1901,  p.  217). 
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into  two  parts.  To  the  part  which  is  regarded  as  operating  in  the  deponent's  own  favor,  the 
incredulous,  the  diffident  part  of  the  judge's  mind,  applies  itself  of  course :  while  the  part 
regarded  as  oprratiiig  in  his  diafaror,  command:*,  on  the  part  of  the  judge,  an  almost  un- 
limited share  of  confidence :  in  a  word,  what  portion  of  the  mass  is  understood  as  belong- 
ing to  this  division,  is,  by  the  common  sense  ai\d  consent  of  mankind,  universally  regarded 
■8  the  best  evidence.  Such  is  the  evidence,  of  which,  on  the  ideal  supposition  of  extraor- 
dinary vexation,  the  rashness  of  a  certain  class  of  jurists  has  not  liesitated  to  rob  the 
treasury  of  justice.  A  party  is  not  suffered  to  be  examined  on  his  own  liehalf.  Olwerve 
the  connequence ;  he  is  delivered  without  mercy  into  the  hands  of  a  mendacious  witness  on 
the  other  side.  Your  adversary,  to  malce  evidence  for  a  suit  he  means  to  bring  against 
you,  sends  an  emissary  to  you  to  engage  yon  in  a  conversation,  that,  when  called  upon  as 
a  witness,  he  may  impute  confessions  to  you  such  as  yon  never  made.  When  the  evi- 
dence comes  to  be  given  at  the  trial,  the  witness  tells  what  story  he  pleases :  as  for  you, 
you  must  not  open  your  mouth  to  contradict  him,  although,  were  you  admitted  to  state 
what  passed,  it  might  l>e  in  your  power  to  satisfy  the  judge,  that  the  account  given  of  the 
conversation  by  the  witness  could  not  possibly  have  been  true.  .  .  .  Parties,  how  numerous 
soever,  l>eing  excluded,  while,  in  the  character  of  an  extraneous  witness,  the  testimony  of 
»  single  deponent  is  sufficient  to  warrant,  and  (if  clear  of  contradiction,  as  well  from 
within  as  without,)  in  a  manner  to  command,  decision ;  —  a  single  tongue  obtains  thus  a 
certain  victory  over  a  thousand,  that  would  have  sounded  in  contradiction  to  it,  had  they 
been  suffered  to  be  heard.  Every  defendant  is,  par  elat,  by  his  station  in  the  cause,  a  liar  :  a 
man  who,  if  suffered  to  speak,  would  b^  sure  to  spealc  false,  and  equally  sure  to  be  believed. 
Every  defendant  is  a  liar.  But  every  human  l>eing  may,  at  the  pleasure  of  every  other,  be 
converted  into  a  defendant.  Therefore,  and  by  that  means,  every  human  lieing  may,  at 
the  pleasure  of  every  other,  be  converted  into  a  liar,  and,  in  that  character,  his  capacity 
of  giving  admissible  testimony  annihilated.  The  jut  nocendi,  the  power  of  imposing  un- 
limited burthens  by  calumnies  not  suffered  to  be  contradicted,  is  thus  offered  constantly 
upon  sale,  to  every  man  who  will  pay  the  price  for  it  ...  In  principle  there  is  but  one 
mode  of  searching  out  the  truth:  and  (bating  the  corruptions  introduced  by  superstition, 
or  fraud,  or  folly,  under  the  masic  of  science)  this  mode,  in  so  far  as  truth  has  been  seirched 
out  and  brought  to  light,  is,  and  ever  hfts  been,  and  ever  will  be,  the  same,  in  all  times, 
and  in  all  places,  in  all  cottages  and  in  all  palaces  —  in  every  family,  and  in  every  court 
of  justice:  Be  the  dispute  what  it  may,  see  everything  that  is  to  be  seen ;  hear  everybody 
who  is  likely  to  know  anything  about  the  matter  :  hear  everybody,  but  most  attentively 
of  all,  and  first  of  all,  those  who  are  likely  to  know  most  about  it  —  the  parties."  ' 

Mr.  Bentham  had  rightly  perceived  that  the  incompetency  of  parties  could  be 
treated  as  a  different  question  from  that  of  interested  persons  not  parties ;  for, 
■while  the  impropriety  of  their  exclusion  was  more  marked  in  rational  policy, 
yet  the  common-law  theory  of  interest  was  in  their  case  most  strongly  applica- 
ble and  the  instinct  against  altering  it  would  therefore  offer  more  obstinate  re- 
sistance. And  so  it  did.  In  England,  this  stage  of  reform  was  not  reached 
until  1851,  eight  years  after  the  first  great  step  had  been  taken  ;  ^  and  in  most 
of  the  United  States  such  an  interval  between  the  two  steps  similarly  appears.* 


*  Comj-are  the  arguments  of  Livingston  and 
Appleton,  in  the  ,:itittions  ante,  §  .176,  note  1. 

*  St.  14  &  15  Vict,  c-  99,  excepting  notions  for 
adultery  and  bn-ach  of  marriage-promise  ;  this 
exception  wa,s  renioveil  iii  1869,  .St.  »2  &  3:1  Vict, 
c.  68.  In  1846,  St.  9  &  10  Vict.  «.  95,  an  experi- 
ment hail  already  been  t'ied,  by  admitting  i>arties 
in  the  county  courts. 

*  The  earliest  statute  seems  to  have  been  that 
at  Connecticut,  in  1849,  prior  to  the  English 
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Act.  In  Alabama,  the  disqualification  by  inter- 
est generally  vhs  removed  in  1852,  but  that  of 
parties  not  until  1867.  But  in  some  jurisdic- 
tions, at  much  earlier  dates,  statutes  bail  made 
partial  exceptions  to  the  general  dis(|ualilioatinna, 
e.  g.  in  bastanly  cases  and  in  actions  on  book- 
accounts,  suits  involving  municipal  cor|iora- 
tions,  and  suits  before  justices  of  the  peace. 
Some  of  these  statutes  making  pnrtii'S  compe- 
tent provided,  as  a  condition,  that  he  should 


il  07W8-J       INTEREST:   Cim  PARTIES,  SURVIVORS.  ,  5;, 

by  interest,  an  exception  was  can-ed  nut  nf  f i.n^ij   r     ''7' "" ^"'""ication 

»«.!  .i,e  old  ...„j,yi.  .,»„„„  .1,,  „Z  Sru'"™*!!'":, 

1873,  Bnctell,  J.,  in  iouts  r.  ^n«ton  50  Ala  471  •  •.  Ti,;-  j  u^      j      .  .. 
fying]  must  be  mutual.     It  cannot  exi^t  in  fh.  Th.8  nght  and  privilege  [of  testi- 

to  the  privilege  to  testify  waa  intpnH»^  .^  11  •  V  a.  88,  Oo :  "  The  law  m  the  eiceptiou 
living  over  the  deaH^Znot  coSron^^h  •''°  """^"^  '^'''""'8''  ""  '*■"  P^^  °f  ^h" 

expoL  the  omission  mttates  o,  Z^  SlseZdlT'  T  '"  ""'°°  °'  ""^  '"^^■■•'  "' 
to  falsehood  and  concealment  ^sK^s  is  Sh  /T  '"''"°'-  ^^^  t«'"Pt'»«ou 
party  to  testify  in  his  own  behalf      A nr^K    ~"'"''"«^ .t°°  g^at  to  allow  the  surviving 

fn  gLt  peri,  tVesuCf ^ht  L^„VttMT^^^^  '  '''•"'^'  ''""'^  ^""^ 

dishonest  and  nnscrupuloua."  '^^  ''""°  ""  «**y  P^y  *<"•  *»>« 

The  argument  of  the  latter  passage,  that  a  contrary  rule  "would  place  in 

tutrisZt^th""  """^'"''"'^  ^^'^^^  ^^-  loss  b  "iLkT^ro^T   Th 
t  uth  19  that  the  present  rule  is  or«n,  in  almost  equal  decree  to  everv  onP  nf 
he  objections  which  were  successfully  urged  nearly  a  cenCy  a.o  aSt  the 
n  e^st-rule  in  genen.1      Those  objections  may  be  reduced\o  fou    heaSs 

a  iiraitea  extent  only ,  (2)  That,  even  so.  yet,  so  far  as  they  testify  truly  the 

xclu  ion  IS  an  intolerable  injustice ;  (3)  That  no  exclusion  can  be  so  defin  d 

as  to  be  rational.  c<,ns>stent,  and  workable ;  (4)  That  in  any  case  the  test  of 

cross^xaminatiou  and  the  other  safeguards  for  truth  are  a  suffiSnt  guaranty 

Oreenleat,  Evidence,  §§  329-331. 

'  Tlie  statutes  are  set  forth  ante,  §  488 
n,«/  *''L«P'  U"'!"  the  statutory  rule  of  §  .-irs, 
£  ni  .'.*''*  ^^"^l  "'""^  of  "'^  exceptions  to 

i^m^  1225.'"'  '""  "/«*«•'»«»'.  «^  PO^, 


Except  the  analogy  of  some  earlier  chancery- 
rulings,  which  however  merely  r>;mmj.  corrobo- 

S  2065)  But  the  expedient  was  an  old  one  ;  it 
Is  found  m  several  medieval  codes,  <•.  j  "  XuU,, 
probatiotestimonii  de  muiuo  wl  depokto  valeat 
cmfra  dcfunUo,"  (PertUe,  Storia  del  diritto 
italuno.  2a  ed.,  1900,  vol.  VI,  pt.  1,  p.  400) 
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against  frequent  false  decision.  Every  one  of  the  first  three  o^JJ^^T  "P" 
pUes  to  the  present  rule  as  amply  ai  to  the  old  and  broader  rule.  The  fou  th 
Applies  with  less  apparent  force,  becauoe  the  opponents  testimony  is  lack.,  g 
in  contracUction.  And  yet.  upon  what  inconsistences  w  based  even  th  s 
support  for  the  rulel  For  its  defenders  .n  effect  declare  the  lack  of  h» 
opposing  testimony  to  be  the  sole  ground  for  an  except.onal  rule  adapted  to 
that  particular  situation ;  and  yet.  since  the  deceased  opponent  «  a  party  he 
would  have  been  by  hypothesis  a  potential  liar  equally  w.th  the  d.squal.fied 
survivor ;  so  that  the  rule  rests  on  the  supposed  lack  of  a  quest.onable  species 
of  testimony  equally  weak  with  that  which  is  excluded.  There  never  was 
and  never  will  be  an  exclusion  on  the  score  of  interest  which  can  be  de- 
fended  as  either  logically  or  practically  sound.  Add  to  this,  the  labynnthine 
distinctions  created  in  the  application  of  the  complicated  statutes  defining 
this  rule;  and  the  result  is  a  mass  of  vain  quiddities  which  have  not  the 
slightest  relation  to  the  testimonial  trustworthiness  of  the  witness: 

1895.  Corn,,,  J.,  in  St.  John  v.  T^ojlan^,  3  N.  D.  140.  64  N.  W.  930:  •'Statub»  which 
exclude  testimony  on  this  pound  ^re  of  doubtful  expediency.  There  ««  ""^Xt 
cTaims  defeated  by  them,  by  destroying  the  evidence  to  prove  .uch  cl»™.*han  there 
would  be  fictitio™.  claims  established  if  all  such  enactmenU  were  •'»«?»  »'»y»"f 
all  persons  rendered  competent  witnesses.  To  assume  that  in  that  «';"»  """"y  /'"^ 
claims  would  be  established  by  perjury  is  to  place  an  ex  reme^r  >7,f»t""'"«,°"  J^ 
man  nature,  and  a  very  high  estimate  on  human  ingenuity  and  adroitness.  He  «l.o 
;^res  no  evidence  to  prove  his  case  save  that  which  such  a  statute  f  >»-»  ~- 
^,t  is  remediless.  But  those  against  whom  a  dishonest  demand  .s  made  are  not  left 
Ky  unprotected  because  death  has  sealed  the  lips  of  the  only  rer«,n  who  can  contra- 
dlr  he  survivor,  who  support,  his  claim  with  his  oath.  In  the  legal  armory,  there  .s 
a  weapon  whose  ^peated  thrus'^  he  will  find  i.  difficult,  and  in  many  cases  impossible, 
to  pa^  if  his  testimony  is  a  tissue  of  falsehoods.  -  the  sword  of  cross-examina to,. 
For  tWe  rea«>ns.  which  lie  on  the  very  surface  of  this  queslj.n  of  PoUcy.  we  regard  it  as 
a  s^und  rule  to  be  applied  in  the  construction  of  statutes  of  th„  character  of  the  one  «  hose 
rn3ret^on  i.  he^involved,  that  they  should  not  be  extended  beyond  their  letter  wh-n 
Ih^XcVof  such  extension  will  be  to  add  to  the  list  of  those  whom  the  act  render,  incon.- 
petent  as  witnesses." 

As  a  matter  of  policy,  this  survival  of  a  part  of  the  now  discarded  interest- 
qualification  is  deplorable  in  every  respect;  for  it  is  based  on  a  fallacious 
and  exploded  principle,  it  leads  to  as  much  or  more  false  decision  than  it 
prevents,  and  it  encumbers  the  profession  with  a  profuse  mass  of  barren 
quibbles  over  the  interpretation  of  mere  words.^  If  any  concession  at  all 
is  to  be  made  to  the  considerations  of  caution  underlying  the  rule,  there  are 
two  simple  ways  available,  each  of  them  in  actual  and  tried  operation,  aud 

compariBon  with  the  various  parts  of  the  stat- 
nte,  for  which  the  present  space  does  not  sufiire ; 
thirdly,  they  are  usually  accessible  to  every 
practitioner  in  the  form  of  annotations  t"  I  le 
statute.  This  eonclusion  has  Wen  reaclie,!  only 
after  a  full  examination  of  all  the  riilii.;/s  in  ..ne 
of  the  States,  and  a  collection  of  the  eurrent 
ralinus  in  all  the  juris.lictions  for  a  period  of 
several  years. 


»  The  statutes  are  set  forth  anU,  §  488  i 
the  only  jurisdictions  not  recognizinj?  this  dis- 
(|nalilication  are  apparently  Connecticut,  Mas- 
sachusetts.  New  Mexico,  and  Oregon.  The 
interpreting  decisions  will  not  !«■  (tiven  here,  for 
three  reasons  ;  first,  thev  depend  largely  on  the 
wording  of  the  local  statute  ;  secondly,  they  are 
extremely  nnmerons,  and  nsnally  cannot  he  cor- 
rectly summarized  without  a  voluminous  state- 
ment of  the  circumstances  of  the  case  and  a 
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each  of  them  able  to  accomplish  the  purpose  without  following  the  crude 
technical,  and  unjust  method  of  disqualifying  surviving  witnesses.  One  of 
these,  adopted  in  New  Mexico  and  Canadii,  is  to  allow  no  recovery  in  such 
cases  on  the  party's  sole  testimony,  without  corroboration  of  some  sort.»  The 
other,  followed  in  Connecticut  and  Oregon,  is  to  admit,  as  well  as  the  surviv- 
ing  party,  any  extant  writings  or  declarations  of  the  deceased  party  on  the 
subject  in  issue.' 

§  579.  Aoouaad  in  Crlniiud  Cues ;  Butatory  AboUUon.  The  disqualifi- 
cation of  the  accused  in  criminal  cases  to  testify  for  himself  seems  not  to 
have  been  questioned  in  policy  until  Bentham's  time.>  But  his  arguments 
in  this  respect  took  longer  for  their  fruition  in  legislation  than  any  other  of 
his  proposals  for  abolishing  witnesses'  incapacities.  The  order  of  their  abo- 
lition  almost  everywhere  was  the  same ;  first,  that  of  interested  persons,  next 
and  in  short  space,  that  of  civil  parties,  and  then  after  a  long  interval,  that 
of  accused  persons ;  that  of  husband  and  wife  came  about  at  varying  times 
in  the  third  interval,  and  in  many  communities  remains  still  unachieved. 
The  competency  of  accused  persons  was  first  declared  in  Maine,  in  1864.' 
and  was  not  finally  reached  in  England  until  1898  ;»  it  now  remains  un- 
accomplished  in  GeorgL  only.  It  came  later,  in  general,  in  the  Southern 
States ;  and  it  was  sometimes  there  accompanied  by  the  proviso  that  the 
accused  should  testify,  if  at  all,  first  in  order  of  the  witnesses  on  his 
own  side.* 

The  reason  for  the  general  slow  arrival  at  this  measure  did  not  apparently 
lie  entirely  in  a  failure  to  perceive  the  fairness  of  giving  the  accused  an 
opportunity  to  tell  his  story  in  exculpation.  This  must  have  been  appre- 
ciated as  soon  as  any  perception  was  reached  of  the  impropriety  of  excluding 
parties  and  other  interested  persons.  Indeed,  before  that  time,  it  had  become 
customary  in  England  to  allow  the  accused  to  make  a  "statement"  to  the 
jury,  i.  «.  to  tell  his  story,  not  on  oath  and  not  as  a  witness,  but  in  the  guise 
of  an  address  or  argument  on  the  testimony  and  the  whole  case.*  A  similar 
practice  grew  up  or  was  introduced  by  statute  in  some  of  our  own  jurisaic- 
tions.*  and  still  obtains  in  Georgia.'    That  the  formal  grant  of  competency, 

•  1838,  R.  V.  Malings,  8  C.  *  P.  242 ;  1838, 
K.  V.  WttlkliiiK,  it>.  243 ;  1844,  E.  v.  Uver,  1  Cox 
Cr.  113;  1846,  R.  r.  Williams,  ib.  363;  1882. 
R.  i>.  Shimmin,  15  id.  122  (with  a  note  referring 
to  nreoHling  inconsistent  rulings  now  repudi- 
ated) ;  1885,  R.  V.  Millhouse,  ib.  622  limited 
to  cases  wliers  defendant  calls  no  witnesses). 
Tlie  following  are  good  examples  of  such 
"statements":  1827,  Coider's  Trial,  Pelham's 
Chronicles  of  Crime,  ed.  1891.  II,  151  ;  1831. 
Taylor's  Trial,  ib.  233. 

For  this  practice,  see  also  the  following : 
1883,  Stephen,  Hist.  Crim.  Law.  I,  440 ;  1893. 
Lely,  eilitor,  in  Be.st  on  Evidence,  8th  ed.. 
g  635  (explaining  tlie  conctniction  put  on  the 
Prisoners' Counsel  Act,  1836,  St.  6&  !  Wm.  IV, 
e.  114). 

•  E.  g.,  1861,  People  o.  Thomas,  9  Mich.  314. 

'  1895,  Boston  v.  Slate.  94  Ga.  S'.ifl,  20  S.  K 


*  Pott,  i  2066. 
»  7W.  §  1678. 

'  See  the  quotations  ante,  J  677,  and  post, 
{  2250.  Bentham's  arguments  are  summarized 
m  (I860)  Appleton.  Evidence,  c.  VII. 

»  Me.  St.  1864,  c.  280;  said  by  Profes.sor 
Thayer  (Cases  on  Evidence,  2d  ed.,"p.  1117)  to 
be  "  the  eariiest  statute  iwrmitting  the  defendant 
in  a  criminal  case  to  testify.  In  Massachusetts 
it  was  allowed  in  1866,  in  Connecticut  in  1867, 
in  Xew  York  and  New  Hampshire  in  1869,  in 
New  Jersey  in  1871." 

*  AiiUi  $  488,  where  the  statutes  of  the  vari- 
ous jurisdictions  are  collecte<l.  There  had  lieen 
several  statutes  in  England  before  1898,  qualify- 
ing the  accused  in  particular  Issues;  tliev  are 
collected  in  Best,  Evidence,  8th  ed..  §  622  A  ; 
thev  begin  in  1872. 

*  Pmt,  {  1869. 
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then,  was  so  long  withheld  was  due  rather  to  a  hesitation  founded  on  the 
supposed  interest  of  the  accused  himself,  —  partly  because  his  failure  to  use 
the  right  of  testifying  and  his  exerciso  of  the  privilege  of  remaining  silent 
would  (it  was  believed)  damage  his  cuuse  mo  e  seriously  than  if  he  were  able 
to  claim  that  his  silence  was  enforced  by  law ;  and  partly  also,  and  chiefly, 
because  his  exercise  of  the  right  to  testify  would  (it  was  believed),  in  sub- 
jecting him  to  the  ordeal  of  cross-examination,  place  him  in  a  situation  in 
which  even  an  innocent  man  would  show  at  a  disadvantage  and  would  injure 
more  than  assist  his  own  cause : 

1868,  Steele,  J.,  in  Stall  r.  Cameron,  40  Vt.  OdS,  605:  "In  the  great  body  of  oaaes,  no 
wiM  practitioner  would  permit  bis  client,  whether  he  believed  him  guilty  or  innocent,  to 
testify  when  upon  trial  on  a  criminal  charge.  The  very  fact  that  he  testiiie*  as  if  with  a 
halter  about  his  neck,  that  he  is  under  tuob  inducement  to  make  a  fair  story  for  himself, 
his  character  and  his  liberty  if  not  his  fortune  and  his  life  being  at  stake,  is  enough  to 
usually  deprive  his  testimony  of  all  weight  in  his  favor,  whether  it  be  true  or  false.  This 
ia  the  case  even  when  his  manner  upon  the  stand  in  unexceptionable,  while  his  critical  con- 
dition often  creates  such  apprehension  and  excitement  that  his  manner  is  open  to  great 
criticism,  and  if  he  does  make  a  mis-step  after  voluntarily  assuming  the  responsibility  of 
testifying,  it  will  naturally  be  cousirued  strongly  against  him.  In  short,  his  testimony  is 
far  more  likely  to  injure  him  seriously  than  to  help  him  a  little.  It  is  true  that  a  clear 
intellect  and  perfect  self-possession  may  enable  an  unscrupulous  rogue  to  run  the  gauntlet 
of  a  cross-examination  and  make  something  out  of  this  privilege;  and  the  same  qualities 
will  be  still  more  likely  to  help  an  innocent  man  to  some  advantage  from  it ;  but  the  true 
application  of  the  statute  [qualifying  him]  is  ouiy  to  those  rare  cases,  when  a  word  from 
the  prisoner,  and  him  only,  will  manifestly  dispose  of  what  otherwise  seems  conclusive 
against  him." 

1889,  Sawyer,  C.  J.,  in  People  v.  Tyler,  88  Cal.  622, 528 :  "  The  policy  of  such  a  sUtute 
has  been  considerably  discussed  by  law  writers  and  others,  and,  to  our  minds,  the  strong- 
est objection  that  has  been  urged  against  it,  is,  that  it  places  a  party  charged  with  crime 
in  an  embarrassing  position ;  that,  even  when  innocent,  a  party  upon  trial  upon  a  charge 
for  some  grave  offence  may  not  be  in  a  fit  state  of  mind  to  testify  advantageously  to  the 
truth  even,  and  yet  if  he  should  decline  to  go  upon  the  stand  as  a  witness,  tbe  jury  would, 
from  this  fact,  inev  cably  draw  an  inference  unfavorable  to  him,  and  thus  he  would  be 
compelled,  against  the  humane  spirit  of  the  common  law,  to  furnish  evidence  against  him- 
self, negatively  at  least,  by  his  silence,  or  take  the  risk,  under  tbe  excitement  incident  to 
his  position,  of  doing  worse,  by  going  upon  the  stand  and  giving  positive  testimony." 

These  apprehensions,  as  experience  has  shown,  were  unfounded,  —  at  any 
rate,  the  second  of  them  (the  disadvantage  of  taking  the  stand) ;  while  tlie 
first  (the  disadvantage  of  claiming  silence),  protected  as  it  is  by  the  strict  law 
forbidding  any  inferences  to  be  drawn  from  such  silence,*  gives  at  least  as 
much  benefit  as  in  common  sense  can  be  afforded  to  the  accused  who  takes 
the  unnatural  and  suspicious  course  of  declining  to  testify  for  himself.  Tluit 
an  accused  ought  to  be  competent  to  testify  can  no  longer  be  questioned.' 


98,  21  S.  E.  603 ;  1897,  Hackney  v.  State,  101 
id.  S12.  S19,  28  S.  E.  1007  ;  1900,  Ti^^rv  v. 
State,  110  id.  244,  84  S.  E.  1023 ;  1900,  Sharp 
V.  State,  111  id.  176,  .S6  S.  E.  633;  1900,  Knox 
V.  Ptate,  112  id.  373,  37  S.  E.  416  ;  1901,  Coch- 
ran V.  State,  113  id.  736,  39  8.  E.  337;  1901, 
Peavy  «.  State,  114  id.  260,  40  S.  £.  234  ;  1903, 
Dunwoody  v.  SUte,  —  id.  —  ,  45  8.  E.  412. 
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For  the  question  whether  an  acctuied  innkiiii; 
such  a  statement  cau  be  impeached,  see  jiust, 
$892. 

•  Post,  %  2272. 

*  For  the  history  of  the  eiTorta  at  rpfnriii  in 
England,  and  specimens  of  the  ai7;unit'i)t>  }>m 
and  con,  see  99  Law  TimeH,  103;  100  iil.  iVl; 
101  id.  S82 ;  103  id.  297;  104  id.  415  ;  Ji  Law 
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r.'r  rj  s-sTcS-sss-'  -- '» -^  -  "»■  ^^^  <»» 

1883,  Sir  Jamti  Slepken,  History  of  the  Criminal  Uw.  I  442  •  « I  .m  «nn«n~^  k 
experience  th«t  quMtioiiing  [Uie  acousedl  o/th!  nTJ^,  „#    i  .   *  •"  f^n^nf**  by  much 

t.    He  made  no  defence  whatever,  and  waa  immediately  convicted.     When  c^^  ?L„ 

u  hard  I  .hou  d  be  sent  to  gaol  for  thi.  .pade,  when  the  .nan  I  bouSht  t  o?U  nS„t 
there  .n  court.'  The  chairman  caused  the  man  referred  to  to  be  cJled  and  swor^  hf 
it T;^  Th*  '""•  -T^'f  *^  ^^""'='  ^'"y  "■«»  »•-»•  ""-l  the  man  was   °™'u2d 

tremely  difficult  to  he  minutely  and  circumstantially  without  being  found  out " 

§580.  8«a.:  Co-ladlotee.  «,d  Co^efendaaf.  There  remains  tcnlav  in 
spite  of  the  statutory  abolition  of  the  accused's  incapacity,  a  group  tfTue^ 
tjons  mhented  from  the  common-law  rule,  aud  liable  still  to  arise  Cu'seof 
the  mcomplete  and  careless  formulation  of  the  statutes  in  some  jurisdictions 
At  common  law.  when  two  or  more  persons  were  tried  upon  the  same 
charge,  each  and  all  were  naturally  disqualided-  only  by  ZL  to  ia 
pmymthe  cause  could  one  of  them  become  a  witness,  for  or^inst  his 
co-defendants;  and  there  were  precedents  concerning  the  manner  in  which 
a  de  endant  could  be  deemed  thus  to  have  ceased  to  be  a  party.  Now  when 
legis  ation  came  to  remove  the  disqualification  of  the  accused,  the  sta'tutor^ 
phrase  ran  frequently  that  he  should  be  receivable  "in  his  own  behalf  "_ 

.lly!''^TrV''  ^'T  *"  P'"^^*^"  ^°'  competency  on  behalf  of  or  against 
another  defendant.    However,  before  this  legislation  had  made  the  chang^! 

Lely,   editor,  in  B«t  on    Evdenie    8th' ed^'      JS  w  .h"**""'  "**  f^'  »  '»'«•  l"'*-     For 
{  622  A.  ^.vwence.    sth  ed.,      the  right  to  erost-txamine  a  co-defendant  who 

»  For  the  question  whether  the  cor^fcionol     J  "^le    '  """  ""  ''"  "'"'  '*'^'  •"  >^ 
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■Ututcs  had  been  passed,  in  many  jurisdictions,  declaratoiy  of  the  com- 
mon-law rules  as  to  the  mode  of  making  a  co-defendant  competent  by  re- 
moving him  from  the  record,  or  settling  some  of  the  details  left  doubtful 
in  that  respect  by  judicial  precedent ;  and  these  statutes,  appropriate  enougli 
while  the  accused's  disqualification  continued,  were  often  left  upon  the 
statute-book,  in  spite  of  successive  revisions,  after  the  general  statute  abolish- 
ing the  disqualification  had  been  enacted ;  so  that  it  became  necessary  to 
reconcile  the  latter  statute  with  the  former.  The  result  has  been  some  con- 
fusion and  uncertainty  in  the  state  of  the  law  after  the  statutes'  enactment, — 
an  uncertainty  wholly  unnecessary  if  proper  caution  had  been  taken  in  fram- 
ing them.  To  ascertain  the  present  law,  it  is  therefore  necessary  to  consider 
what  the  rule  of  the  common  law  was,  and  then  to  observe  the  effect  of  the 
statutory  modification. 

A.  Common  Lata.  (1)  It  is  plain  that  a  person  not  0/ record  a  party  to 
the  same  charge  would  not  be  disqualified  to  testify,  either  for  or  against  the 
accused.  Hence,  in  the  first  place,  a  person  who  is  merely  an  unindieted 
accomplice  is  as  such  not  disqualified;'  nor  yet  a  person  charged  in  another 
indictment.*  Whether  a  person  charged  in  another  indictment  for  the  same 
crime,  as  principal  or  as  accessory,  would  be  disqualified,  was  left  doubtful,* 
though  upon  principle  he  was  properly  not  to  be  treated  as  a  party  to  the 
charge. 

(2)  Furthermore,  a  person  who  had  been  charged  in  the  aams  indictment, 
but  had  ceased  to  he  a  party  to  the  charge,  by  the  time  his  testimony  was 
offered,  would  cease  to  be  disqualified.  This  principle  was  not  disputed ;  the 
differences  of  opinion  grew  out  of  the  question  whether  the  cessation  of  his 
party-character  should  be  tested  by  ihe  technical  state  of  the  record  or 
merely  by  his  substantial  lack  of  further  interest  in  the  result  In  strict- 
ness, the  former  test  might  be  more  consistent  with  the  settled  doctrine 
already  noted  under  (1)  supra  ;  but,  in  an  enlightened  view  of  the  object  of 
the  disqualifying  rules,  the  other  test  was  preferable.  Accordingly,  there 
was  good  authority  for  the  rules  that  a  person  jointly  indicted  would  be 
admissible  if  he  had  ceased  to  have  an  interest  in  the  result  by  virtue  of  an 


*  Thb  wu  hardly  even  doubted ;  compare 
the  caws  cited  post,  \  2056.  The  only  question 
ever  seriously  made  was  whether  a  promite  of 
pardon  disqualified  the  accomplice ;  and  this 
was  universally  decided  in  the  nej^tive :  1662, 
Tonge's  Trial,  6  How.  St  Tr.  226,  Kelynf;  16 
(Hale,  C.  J.,  and  Brown,  J.,  diss.);  1696,  Oliar- 
nock's  Trial,  12  How.  St.  Tr.  1404,  1464  ;  1722, 
Leer's  Trial,  16  id.  160  (Solieitor-Genenil : 
"Suppose,  then,  for  argument  sake,  that  there 
was  a  promise  of  pardon  made  to  a  man  u[ion 
condition  that  he  should  give  evidence ;  I  ap- 
prehend that  would  not  disable  him  from  being 
a  witness ") ;  1784,  Com.  v.  Fairfield,  Mass., 
Dane's  Abr.,  c.  84,  art.  2,  f  8  ;  1898,  SUte  v. 
Reed,  SO  La.  An.  990,  24  So.  131  ;  1897,  Sute 
V.  Kiney,  187  Mo.  102,  38  8.  W.  718;  1897, 
SUte  V.  Hagone,  33  Or.  206,  fil  Pae.  452.  In 
a  few  jurisdictions,  the  trial  Court's  discretion 


was  said  to  control :  1827,  People  v.  Whipple, 
7  Cow.  708,  713  ;  1876,  Lindsay  v.  People,  63 
N.  Y.  143,  163  ;  1877,  Wight  r.  Rindskopf,  4.1 
Wis.  344,  848.     For  a  promise  of  inrdon  as  im- 

rtaehiag  the  endit  of  an  accomplice,  see  posi, 
967. 

*  1867,  McKenzie  r.  State,  24  Ark.  636 ; 
1886,  Ex  parte  Stice,  70  Cal.  61,  66,  11  V«c. 
469 ;  1888,  State  v.  Walker,  98  Mo.  96,  1U2, 
9  8.  W.  646,  11  S.  W.  1133. 

*  1840,  B.  0.  Lyons,  9  C.  *  P.  666  (one  in- 
dicted separately  as  principal;  not  decided); 
1873,  Davis  v.  State,  38  Md.  16,  47  (one  in- 
dicted separately  as  accomplice,  excludeil ) ;  1 898, 
Sute  V.  Stewart,  142  Mo.  412,  44  8.  W.  240 
(one  indicted  separately  as  accompliee,  ad- 
mitted) ;  1898,  Sute  v.  Black,  143  id.  166,  44 
8.  W.  841  (same). 
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tntrif  of  nolle  pronqui*  or  of  a  formal  aequUtal  or  dueharge*  or  of  a  judg- 
ment of  conviction  on  the  verdict,''  or  of  a  judgment  of  conviction  on  default* 
or  of  a  plea  of  g[*Uty,  with  or  without  the  passing  of  aeQtence  or  judgment 
thereon.* 

(3)  Does  a  severance  of  trials  of  persons  jointly  charged  in  a  single  indict- 
ment have  the  same  effect  in  qualifying  them  as  a  discharge  from  the  record  ? 
In  form,  it  does  not ;  they  remain  named  together  as  parties.  But  in  sub- 
stance, it  does ;  for  they  are  tried  by  different  juries,  and  nothing  said  by 
one  to  the  other's  jury  can  either  lielp  or  hurt  his  own  cause : 

1884,  Peltn,  C.  J.,  in  Slatt  r.  Barror;  76  Me.  401,  408  :  »  The  argument  againiit  the 
•dmiMion  of  luch  evidence  does  not  strike  us  with  much  force.  It  is  almost  universally 
admitted  that  an  accomplice  separately  indicted  may  be  a  witness  for  the  State,  and  any 
distinction  arising  between  trials  on  a  joint  indictment  and  trials  on  separate  indictments 
is  not  readily  appreciated.  The  crime  is  suppoevd  to  be  jointly  committed  in  either  case  ; 
...  the  interest  and  motires  of  the  witness  miwt  be  the  same  whether  he  is  to  be  after- 
wards tried  under  the  same  or  another  indictment.  As  said  by  Btiuleg,  J.,  in  Stale  t. 
Brien,  [infra] '  TLs  only  reason  for  the  rejection  of  such  a  witness  is  that  his  own  accusa- 
tion of  crime  is  written  on  the  same  piece  of  paper  with  the  charne  aijainst  the  culprit 
whose  trial  is  in  progress.'  .  .  .  Stringent  as  the  rule  [of  iuterestj  was,  it  did  not  apply 
to  indictments  to  iU  full  extent  .  .  .  Courts  seemed  inclined  to  regard  a  co-defendant 
In  a  criminal  case  as  not  a  party  unless  a  party  to  the  issue  on  trial.  ...  To  be  incom- 
petent to  testify,  the  defendants  must  be  in  charge  of  the  same  jury." 

The  better  opinion,  then,  was  that  an  indictee  for  whom  a  severance  had 
been  granted  was  receivable,  not  only  for  the  prosecution,^'*  but  also  on  behalf 


•  1741,  li.  C.  HardwicV«,  in  Man  v.  \Vai\l, 
2  Atk.  288  ;  IS96,  Love  v.  People,  160  III.  501, 
43  N.  E.  710 ;  1891,  State  v.  Steirel,  106  Mo. 
129, 133, 178.  W.  227;  1876,  Lindwy  ».  People, 
63  .V.  V.  143,  158. 

•  1893,  State  r.  Minor,  117  Mo.  302,  305, 
22  8.  W.  1085 ;  1877,  Kehoe  v.  Com.,  85  Pa. 
127,  137  (excluded,  because  no  judgment  was 
panned). 

•  1736,  B.  V.  Sherman.  Lee  caa.  t  Hard- 
wickeSOS  (di«Rharge,  after  plea  in  abatement); 
1826,  R.  V.  Rowland,  Ry.  A  Mo.  401 ;  1857, 
B.  V.  O'Donnell,  7  Cox  Cr.  337. 

•  Contra:  1804,  B.  v.  Lafooe,  5  Enn.  154, 
Lnnl  Ellenborough,  V.  J.  (for  the  8|ieoial  case 
or  a  joint  offence) ;  this  case,  though  often  cited, 
Beerai  to  stand  alone. 

•  The  English  rulings  sj;n««d  to  this,  eqnally 
whether  the  witness  was  called  for  or  against  the 
co-defendant ;  1738,  B.  i>.  Fletuher,  1  Stra.  633 
(here  after  Kne  paid);  1840,  B.  v.  Lyonii,  9  C. 
y.  p.  655,  658  (here  before  sentence  served); 
1841,  B.  V.  George,  Car.  A  M.  Ill  (here  before 
sentence  passed);  1847,  R.  ».  Hinks,  1  Den. 
<r.  C.  84,  2  C.  ft  K.  462,  465,  by  all  the  judges 
(liere  before  sentence  passed) ;  1849,  R.  r.  Arun- 
del, 4  Cox  Cr.  260  (here  before  sentence  passed); 
1875,  R.  V.  Gallagher,  12  id.  61  (same).  CotUra  : 
1855,  R.  V.  Jackson,  6  Cox  Cr.  525  (here  allowed 
only  after  sentence  inased).  In  the  United 
States,  it  seems  conceded  that  he  may  be  called 
for  the  profeeutioH :  1847,  Com.  r.  Smith,  12 
Mete.  238  (here  before  sentence);  1891,  State  i>. 
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Jackson,  106  Mo.  174,  177,  17  S.  W.  301  (here 
kfore  sentence) ;  1900,  Sute  v.  Young,  153  id. 
445,  65  S.  W.  83 ;  1897,  State  v.  M.igone,  32 
Or.  206,  61  Pac.  462;  1900,  Sute  v.  .Savage,  36 
id.  191,  60  Pac.  610.  He  ought  to  be  equally 
admissible  for  the  dr/aidant:  1863,  .Stiite  v. 
Jones,  61  Me.  125  (either  before  or  after  sen- 
tence); 1875,  Lee  v.  State,  61  Miss.  566,  568, 
674.  Cimlra,  unless  sentence  is  passed.  1881, 
Henderson  r.  Sute,  70  Ala.  23,  34  (there  must 
be  "some  order  which  amounts  to  an  acquittal 
or  a  severance  ";  following  R.  v.  Lafone,  nipra, 
note,  and  ignoring  the  other  precedents);  1859, 
State  V.  Young,  39  N.  H.  283,  284  (plea  of  mlo 
contendere,  not  suUieient  without  judgment ;  the 
nile  being  eijually  applicable  to  the  plea  of  not 
guilty) ;  1871,  State  v.  Bruner,  65  N.  C.  499 
(nnlo  emUetukre) ;  1877,  Kehoe  v.  Com.,  85  Pa. 
127.  137. 

*•  1865,  R.  V.  Winsor,  10  Cox  Cr.  276,  300, 
814,  320,  323,  .S26  (bv  all  the  judges);  1866, 
Winsor  v.  Begina,  I.  R.  1  Q.  B.  289,  311,  320, 
324,  327,  390,  396  ;  1891,  Adams  v.  State,  28 
Fla.  611,  633,  10  So.  106  ;  1873,  State  v.  Prud. 
homme,  25  La.  An.  .''>22  ;  1886,  State  v.  Mason, 
88  id.  476  ;  1884,  State  v.  Barrows,  76  Me.  401, 
408  (see  quotation  mjtm);  1883,  Evans r.  State, 
61  Miss.  157  ;  1878,  Carroll  v.  State,  5  Nebr. 
31,  35  ;  1868,  State  v.  Brien,  .32  N.  J.  L.  414  ; 
1879,  Noyes  r.  State,  41  id.  418,  429  ;  1869, 
Allen  V.  Bute,  10  Oh.  St.  287,  303  ;  1869, 
Brown  v.  SUte,  18  id.  496,  609.  ConJra :  1887, 
sute  v.  Chyo  Chiagk,  92  Mo.  395,  401,  4  S.  W. 
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of  the  eo-intlietu  himwlf ;  yet  on  the  liitter  point,  by  some  obaoun  leMoninj 
the  tnajo  '  «  of  Courts  were  oppoeed." 

B.  «a.. :.«.  Let  u»  now  suppoee  that  a  statute  has  given  to  the  accuse 
person  the  right  to  testify,  «.  e.  has  removed  his  disqualiHcation  as  i  part' 
Such  a  statute  exisU,  in  one  form  or  another,  in  every  jurisdiction  but  on' 
This  statute  is  now  to  be  applied  to  the  law  as  it  stood,  and  the  questio 
is,  what  effect  it  has  had  upon  the  situations  in  which  at  common  law 
co-indictee  was  disqualified.  Those  cases  were  substantially  two,  (1)  a  cc 
indictee,  after  a  severance  of  trial,  called  on  the  defendant's  behalf  (hen 
by  the  great  majority  of  Courts  excluded),  (2)  a  OMlefendant,  tried  at  th 
same  time,  called  either  for  or  against  the  defendant  (here  by  all  Court 
excluded). 

(1)  Separate  trial.  The  plain  object  of  the  statute  was  to  remove  th 
disqualification  of  the  accused  as  a  party  ;  his  common-law  incompetency  a 
co-indictee  was  due  solely  to  his  being  a  party  in  interest ;  therefore  any  am 
every  such  disqualification  has  disappeared.  This  is  impregnable  logic,  if  tli 
premises  be  conceded : 

1881,  SekolfieU,  J.,  in  Collini  v.  Peoplt,  Q8  111.  S84,  687 :  "  W«  do  not  deem  it  neeet 
ssry  to  inquire  wliat  was  the  common  law  in  this  reepeet,  linee  we  are  of  opinion  tiist  tli( 
question  ia  concluiively  wttled  agaioit  pUiutiff  in  error  by  our  statute.  It  pruvidex 
•  No  person  sbsll  be  diiiquslifled  as  a  witneM  in  any  criminal  caie or  praoeeding  by  nasoi 
of  hia  interest  in  the  event  of  tiie  tame,  •■  a  party  or  otherwise,  or  by  reason  of  his  havinj 
been  convicted  of  any  crime  ;  but  such  interest  or  conviction  way  be  shown  for  the  pur 
poso  i-l  affecting  his  credibility  ;  provided,  however,  that  a  defendant  in  any  crimiua 
case  or  proceeding  shall  only  at  his  own  reqnett  be  deemed  a  competent  witness.  .  .  . 
If  at  commor.  law  Laoomb  would  have  been  an  incompetent  witness,  it  must  hare  beet 
because  he  vas  interested  in  the  event  of  the  suit,  and  under  the  above  Unguajje  it  i> 
wholly  nninc  porUnt  whether  that  interest  aroso  from  his  being  a  party  or  otherwise,  foi 
in  either  evei.t  he  is  rendered  competent  The  proviso  adds  force  to  this  view ;  it  shows 
that  it  was  intended  that  all  defendants  should  be  allowed  to  testify,  for  otherwise  tlic 
proviso  was  wholly  unnecessary.  Under  that  section  a  defendant  is  unquestionably  en- 
titled  to  have  the  benefit,  for  what  it  is  worth,  of  the  evidence  of  a  co-defendant ;  and 
the  same  right  it  equally  clearly  given  to  the  State.  The  infamy  arising  from  convicted 
guilt,  and  the  interest  resulting  from  being  a  party  to  the  tame  case  or  proceeding,  may 
now  be  considered  for  the  purpose  of  determining  what  credence  should  be  given  to  tlia 
testimony  of  the  witness,  but  they  no  longer  furnish  any  ground  for  excluding  his 
testimony." 

1884,  Pelen,  C.  J.,  in  Slate  v.  Barrmer,  78  Me.  401,  410  :  "[Our  statutory  enactments] 
have  weakened,  if  not  abrogated,  the  argument  of  public  policy.  It  was,  no  doubt,  the 
design  of  the  Legislature  that  the  objection  to  the  competency  of  parties  as  witnesses 
should  be  removed  both  in  civil  and  criminal  cases.     In  criminal  cases  the  provision  U 


="«[  IfS}'   ^'"*  "•   ^*»^">    "5  id.    1,    66      Davis  ».  State,  38  Md.  15,  47  (for  accensories); 
8.  W.  308.  1830,  Com.  v.  Marsh,  10  Pick.  67  ;  18«0,  State 


"  Pro:  1872,  R  r.  Payne,  12  Cox  Cr.  118, 
temble;  1881,  Henderson  v.  State,  70  Ala.  23, 
25  ;  1846,  Jones  ».  State,  1  Oa.  610,  617  ;  1859, 
Allen  V.  State,  10  Oh.  St.  287,303.  Contra: 
1856,  Moss  V.  State.  17  Ark.  327,  330  ;  1891, 
Adams  v.  State,  28  Fla.  511,  634,  10  So.  106 ; 
1859,  State  V.  Nash,  10  la.  81,  85  ;  1856,  Ad- 
well  e.  Com.,  17  B.   Monr.  310,  818  ;    1873, 
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V.  Dumphey,  4  Hinn.  438,  449  ;  1851,  State  v. 
Roberta,  IB  Mo.  28,  69;  1887,  State  v.  Chvo 
CbUgk,  92  id.  395,  401  :  1813,  People  v.  Bill, 
10  Jolins.  96;  1838,  People  r.  Williams,  19 
Wend.  377;  1877,  Kehoe  r.  Com.,  85  Pa.  127, 
137 ;  1853,  Lasier  ».  Com.,  10  Gmtt.  708,  718 
(('han)(e<l  here  l>y  express  statute,  as  applin!  in 
1S»4,  Siuiti»  V.  Com.,  W  Va.  759,  IB  S.  ii.  bU). 


11875-487]    INTEREST;   CO-INDICTEES,  CO-DEFENDANTa  |  080 

this :  •  In  all  eriminal  trial*  th«  an.  itcd  ihall  at  hU  own  rt<|uett,  but  not  otbarwia*,  '.t'  a 
eoni|<etont  witiiM* '  ...  If  the  argument  for  th«  Jefitndant  it  10011.1.  th«ii  tha  eomtiiKii- 
law  rul*  baa  bcoorae  rararMd ;  dafeuilaiit*  can  taatify  agaiiwt  tach  other  whan  trit  J 
togather,  and  cannot  to  U»tlfy  whan  trM  apart  ...  It  would  prmant  a  lingular  hioon- 
ilntanoy  in  oriminal  prucmlura  If  ...  a  c^Oafeiidant  on  trial  may  b«  oallad  from  tlia 
dock  to  the  witneia-iUnd,  l>ut  a  e<imp*nlon  In  guilt,  includad  in  tba  muim  indictment, 
not  on  trial,  ba  eicludad  tlwrafrom." 

This  is  plain  enough,  when  the  witnew  in  called  for  the  prosteution,  Ixicouse 
at  leaat  that  much  was  already  conceded  at  common  law ; "  but  the  reasoning 
applies  equally  to  the  witness  called  for  his  co-de/tudnnt,  so  tlmt  f  ,  common- 
law  rule  (as  it  had  been  applied  by  mo»t  Courts)  must  be  deemed  changed  in 
that  respect,  by  implication  of  the  statute. '^ 

(2)  Same  trial.  The  reasoning  has  precisely  the  same  effect  in  iU  appli- 
cation to  the  case  of  the  disqunlitication  (unanimously  concudtd)  at  common 
law,  namely,  testimony  of  a  ro-defentlant  beinjj  tried  at  the  same  time.  The 
statute  has  removed  all  his  incapacity  as  a  party,  both  in  its  diri'ft  effect 
upon  himself  and  in  its  indirect  effect  uixin  others: 

1000,  Shtlby,  J.,  In  Wolfmn  y.  IT.  S.  41  C.  C.  A.  422.  101  Fed.  480.  436:  "When  any 
defendant  chooMi  to  testify,  the  atntute  permiU  him  to  do  10.  It  doei  not  matter 
whether  his  teatimony  ii  for  or  against  him»«lf,  or  for  or  againiit  hii  00-defenditnt.  The 
only  limitation  in  tlia  Ntatute  lit  that  hu  shall  not  be  made  a  witnvM  except  on  hU  own 
request.  Being  aworn  as  a  witneu  at  his  own  request,  he  ii  amenable,  generally,  to  the 
rules  gorerning  other  witnesses.  He  could  testify  against  or  for  his  codefendunt  on  trial 
with  bim,  because  tha  only  reason  why  he  could  not  do  so  at  common  law  was  that  ha 
was  a  party  to  the  record  and  interested  in  the  case.  In  other  words,  the  only  common, 
law  reason  for  bis  exclusion  was  that  he  waa  a  defendant  also  on  trial.  The  statute 
clearly  removes  that  objection.  The  fact  that  two  defendanU  were  on  trial  does  not 
prevent  the  atatute  applying.  There  is  nothing  in  it  to  confine  iU  operation  to  cases 
where  but  a  single  defendant  is  named  in  the  indictment." 

This  resujt  is  generally  accepted,  at  least  for  a  co-defendant  called  for  the 
proKcution}*  The  reasoning  applies  with  equal  force  to  a  co-defendant  called 
for  the  accused,"  though  a  few  Courts,  having  perhaps  in  mind  the  common- 

"  1881,  Cssey  ».  Bute,  87  Arlc.  67,  83,  wm- 
He;  1899,  Bishop  P.  SUte,  41  Fla.  S23,  26  Ho. 
703  (pWadiiiKginlty  hut  not  aentencvtl) ;  1900, 
Williams  v.  Sute,  42  id.  20B,  27  So.  S98  ;  1881, 
Colliiis  V.  People,  98  111.  S84,  587  (see  quotiition 
tupr'i) ;  1898,  SUte  v.  Asbury,  49  U.  An.  IIW, 
23  .So.  322  ;  1901,  Sute  v.  Slut2,  100  La.  «37, 
31  So.  179  ;  1899,  Munyon  v.  State,  62  N.  J.  L.  1, 
42  Atl.  677  ;  1908,  Pwiple  v.  Van  Womier,  175 
N.  Y.  188, 87  N.  E.  299;  1892,  Bcnuon  i>.  U.  S., 
146  V.  S.  32S,  333,  13  Sup.  60  (explaining 
U.  S.  V.  Reid,  12  How.  361);  1894,  Smith  v. 
Com.,  90  Va.  759,  19  8  E.  843  ;  1891,  EJwards 
V.  State,  2  Wash.  291. 

"  1881,  Collins  V.  State,  98  111.  684,687; 
1893,  State  r.  Bogue,  62  Kan.  79,  84,  34  I'ac. 
410;  1892,  Benson  v.  U.  8.,  146  U.  S.  825,  337, 
13  Sup.  60,  tembk;  1898,  Mi^Ginnis  ».  State, 
4  Wyo.  115,  63  Pac.  492.  Contra:  1885,  Foster 
V.  suu,  45  Ark.  828. 
"  1SSI8,  People  i;.  Plyler,   121  Cal.  160,  63 
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Pac.  553  i  1888,  Conwav  v.  State,  118  Inil.  482, 
484,  21  X.  E.  28.'; ;  1878,  State  v.  Hudson,  60 
la.  167,  161,  umble;  1899,  Uilbert  i>.  Com.,  21 
Ky.  644,  61  8.  W.  804  ;  1882,  Sute  v.  Smith, 
86  N.  C.  705  :  1896,  State  e.  Smith,  8  S.  D. 
647,  67  N.  W.  619  (coJefendant  may  testify 
without  limiution;  Compiled  Laws,  {  7381, 
prevailing  over  ||  7379,  7380,  which  prevailed 
over  I  fi'iW) ;  1900,  Wolfson  v.  U.  8.,  41  C.  C".  A. 
422,  101  Fed.  430,  102  id.  134  (Boamian,  J., 
diM.) ;  1900,  State  v.  Hyde,  22  Waah.  551,  61 
Pap.  718. 

»  1881,  Collins  ».  State,  98  111.  684,  687, 
lemble;  1867,  SUte  v.  Gigber,  S3  la.  818; 
1879,  State  v.  Stewart,  61  id.  312,  1  N.  W.  646; 
1896,  State  v.  Smith,  8  S.  D.  547,  67  N.  W. 
619  ;  1892,  Richards  v.  State,  91  Tenn.  723,  20 
8.  W.  533 ;  1900,  Wolfwn  v.  V.  8.,  41  C.  t".  A. 
422,  101  Fed.  430,  436;  1893,  McOinnis  r. 
State,  4  Wyo.  116,  63  Pac.  492.  Fornierlv, 
in  Kentucky,   a  statute  (C'r.  Code,  f  234.   as 
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Uw  distinction,  or  going  upon  th«  ipecial  •irordt  of  •  ttatnt*,  b*v«  daclined 
to  take  thia  last  atep.**  There  ought  to-day  to  be  no  further  question  in  anjr 
JurtMiiction  (except  Oeorgia)  that  there  is  uo  limitation  whatever  on  tha 
qualitication  of  a  co-indictee  or  co-defendant  to  tedtify  eitlier  for  or  against 
the  accused. 

{581.  Veetllytag  to  Oae'a  Own  lateat.  Under  the  influence  of  some 
obscure  suggestion,  nut  easily  traceable,  the  view  has  been  often  urged  upon 
Courts  that  a  person — especially  a  party  —  should  be  disqualiiied  from  tes- 
tifying to  his  own  intent  or  motive,  even  where  that  intent  or  motive 
is  material  to  be  investigated.  The  argument  is  (so  far  as  any  has  been 
vouchsafed)  that  such  testimony  may  be  falsified  without  the  ponsibility  of 
detection,  and  that  therefore  it  is  dangeruus  to  permit  an  interested  person 
to  allege,  in  eflect,  whatever  he  pleases  as  to  his  own  state  of  mind.'  The 
answers  to  this  argument  are  variuux  and  sufficient.  In  the  first  place,  there 
is  no  precedent  for  it  in  the  inherited  common  law ;  it  is  an  attempt  to  create 
a  rule  without  an  analogy  in  tbe  accepted  doctrines  of  the  judicial  rulings. 
In  the  next  place,  it  assumes  that  there  is  no  counter«vidence  available,  and 
yet  asks  that  the  only  evidence  which  it  assumes  to  be  available  shall  be 
excluded,  —  in  other  words,  asks  that  a  concededly  proper  issue  be  submitted 
to  the  jury  with  nu  evidence  at  all  In  the  third  place,  its  assumption  is 
incorrect  in  fact,  namely,  that  there  is  no  other  available  and  sufficient  evi- 
dimce  of  intent  or  motive  by  which  the  person's  own  testimony  can  be  tested 
and  checked ;  for  the  evidence  from  conduct  and  circumstances  and  from 
othera'  testimony  is  not  only  a  permissible  but  a  potent  source  of  belief,* 
and  is  amply  sufficient  to  guard  against  falsification.  Finally,  the  argument 
is  at  least  of  no  b'gher  value  than  the  argument  in  'ivor  of  the  unsatisfac- 
tory stotutory  rule  against  survivors'  testimony  {antt,  §  678),  and  is  merely 
of  a  piece  with  all  crude  attempts  to  disqualify  a  witness  by  reason  of 
interest,  —  attempts  which  to-day  must  stand  discredited  by  the  general 
repudiation  of  that  species  of  disqualification  (antt,  §  576).  Some  of  these 
answers  to  the  argument  are  represented  in  the  following  judicial  utterauces 
disapproving  it,  —  a  disapproval  which  is  to-day  practically  unanimous: 

1837,  Savngt,  C.  J.,  in  Ptoplt  r.  Fergwion,  8  Cow.  107 :  ■•  It  is  true,  if  the  voter  should 
swear  falsely,  you  probably  csmot  eonviet  him  of  perjury.  But  are  we  to  reject  every 
witness  who  comes  to  swear  under  such  circumstances  that  if  he  swears  fake  be  cannot 


amendett  by  St.  May  1,  1888)  prohibited  co- 
defendauta  from  teatifying  on  rach  other's  be- 
half in  caaea  of  conapiracy  ;  thia  waa  alwliahed 
by  St.  March  83,  1804,  apiilied  aa  followa: 
1894,  Thoraiwon  v.  Ck)m.,  —  Ky.  — ,  2«  8.  W. 
1100;  18U5,  Kidwell  r.  Com.,  97  id.  S38,  31 
8.  W.  131 ;  1902,  William*  v.  Com.,  —  Ky. 
—  ,  68  8.  W.  7  (rollowioK  Kidwell  v.  Com.). 

U  1893,  Ballard  v.  Statr,  31  Fla.  S66,  284 
({{ 1095,  2SU3.  2908,  do  not  aliolish  the  common- 
law  rule) :  1899,  Sute  V.  Angel,  S2  La.  An. 
48.'i,  27  So.  214  ;  1901,  State  v.  Breaux,  104  La. 
S40,  2»  .Su.  222  ;  1898,  State  v.  Franks,  51  S.  C. 
££!>,  28  8-  &.  908  (C-  Cr.  P.  f  63,  does  not  make 


a  defendant  competent  for  a  co-defeDdant).  But 
the  co-defendant  ia  of  courae  competent  on  liit 
oum  behalf:  1901,  State  *.  Sima,  lotf  Ia.  Voi, 
81  So.  71. 

For  an  excluaion  under  a  apecial  English 
atatnte,  aee  the  following:  1872,  R.  v.  PKvn  . 
13  Cox  Cr.  118  (the  reaaon  being  that  hia  cros.v- 
examination  might  make  him  teatify  against 
himself). 

*  The  argument  ia  »et  forth  in  extracts  from 
Alabama  opinions  quoted  fo»t,  )  1966. 

»  Ant*,  n  237-242,  800-871,  886-406,  post, 
{|661,  1968  tf. 
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b*  «Mvktt<t  ct  ptrjary  f  I  know  of  no  Mch  rate  of  rrMtne*.  It  <hte  r>rinel|>U  U  to  b« 
m|T»fl«d  upoii  Um  Uw  of  tTldenoa,  wc  muiit  m\m%j»  Inqntra,  btfora  •  «itn«M  la  tuora, 
whathw  b«  e»n  bt  eonvtetoU  of  ptrjary  If  b*  twaMi  fkUaly,  SBd  1(  not,  li«  niaiit  b« 
rtjwtod." 

IM4,  Hofthocm,  J.,  in  MeKottr.  ▼.  Ilunttr,  80  N.  Y.  835:  "[Tha  ea««*]  ^o  vary  (ur  to 
antablUb  tba  ganoral  prinolpte  that  whara  tha  motlv*  of  •  witnaaa  in  pprformtnK  •  par- 
ticular act  or  matiinK  a  particular  darlaration  Iwromaa  a  matarial  luaua  in  a  cauaa  or 
raflaela  important  liitht  upon  xuch  ia*up,  ha  nrnjt  lilmMJf  ba  aworn  in  raKard  to  It,  n<>t> 
withatamiing  tlw  diWoulty  of  fumiablng  contradiotory  «Ti<ianea,  and  notwltlmtanding  tha 
diminiahad  cradit  to  which  bia  (aatlmony  may  li«  entitled  aa  coming  from  tha  mouth  of 
an  inteivatMi  witnaaa." 

IMa,  I'oland,  C.  J,,  in  INtttt  r.  Hnltn,  37  Vt.  680  :  "Thla  waa  objaeted  to  on  tha 
ground  that  a  party  ahould  not  ba  allowed  to  awcar  to  hii  intent  or  mental  purpnae, 
bacauae  it  ia  not  in  tha  power  of  tha  other  party  to  eontradiut  bim  by  aimilar  evidence. 
Of  eourae  .  .  .  ba  can  be  contradicted  only  by  hia  acta  and  conduct  or  deeiarationa. 
But  whera  »  party  aweara  to  hia  iutont,  If  hiit  aeta  and  conduct  are  aliown  to  l>a  wholly  at 
varianee  and  inconaktent  with  the  intent  he  aweara  to,  hia  own  teatiroony  In  bla  own 
faror  would  ordinarily  obtain  very  little  credit  with  tha  Jury;  and  but  little  danger  need 
ba  apprehendetl  from  auch  tfKtimony  unleaa  bla  acta  and  conduct  are  oonaiatent  with  it." 

1H07,  SanJtrion,  J.,  in  Feoplt  v.  Famll,  31  Cal.  570,  583  :  •'  If  under  the  new  rute  [of 
eompeteney]  partlea  are  to  ba  kept  in  liartieaa  and  not  allowed  to  explain  tli«lr  actiona 
and  worda,  when  they  admit  of  explanation  and  when  explanation  i*  needed  in  order  to 
exhibit  the  whole  tmth,  but  half  the  avii  wlilch  waa  felt  under  the  old  nile  hna  bean 
removed.  It  ia  no  answer  to  aay  that  thia  inablea  a  party  to  aubatitute  a  falne  motive 
for  the  true  one  or  to  convert  wonla  apoken  In  one  aeiiae  into  another.  If  the  argument 
proves  anything  it  provea  too  much,  and  abova  that  tlie  radical  change  which  has  been 
made  ia  in  all  reapecta  founded  in  folly  rather  tbnn  in  wisdom.  For  U"  truthfulnean  of 
tba  partlea  when  upon  the  witneas  atand  we  muat  depend,  aa  in  the  •••  n  of  otiier  wit- 
neaaea,  upon  the  obligationa  of  their  oath  ami  tlieir  reputation  f-^r  tr  jth  and  veracity.  If 
these  can  be  relied  upon  for  the  truth  of  statementa  made  In  reference  to  acta  and  worda 
of  which  the  eye  and  ear  may  take  notice,  they  may  for  the  same  reason  be  accepted  aa 
guarantees  for  the  truth  of  statementa  made  in  reapect  to  motlvca  and  intenta  of  which 
tha  mind  or  inner  man  alone  can  take  cognizance.  Nor  Is  there,  in  our  Juiigment,  any 
well-grounded  reason  for  apprehending  that  this  rule  will  obatmct  rather  than  advance 
tha  ends  of  justice.  There  is  no  more  danger  of  impoaing  upon  the  jury  falsehood  or 
pretence  in  respect  of  motives  and  intenta  than  there  is  of  doing  the  like  in  respect  to 
visible  or  exter.iai  circumstances.  The  Jury  can  as  readily  distinguish  between  the  falna 
and  the  true  in  reapect  to  the  former  as  to  the  latter.  If  the  motive  or  intent  asHigned  Ir 
inconsistent  with  the  external  circumstances,  it  must  be  discarded  as  talae.  If  on  the 
contrary  they  are  consistent,  there  is  no  reason  why  they  may  not  be  true." 

1876,  N'Mack,  J.,  in  Whitt  v.  Slnte,  53  Ind.  B06:  •'  Because  the  intent  is  a  fact  which 
cannot  in  the  nature  of  things  be  positively  known  to  others,  and  is  hence  a  matter  about 
which  other  witneaaea  cannot  directly  testify,  doea  not  in  our  opinion  affect  the  rule."  * 


*  In  all  the  following  cases  the  teattinopy 
wss  held  receivjblit ;  £119. ;  17!>I,  An«wi>r  of  the 
Judges  ccnreminK  Fox's  Libel  Act,  22  How.  $)t. 
Tr.  296,  300,  temble  (quotwl  porf,  {$  661,  1962) ; 
1897,  B.  V.  King,  1  y.  B.  214  (lalw  pretences; 
by  the  prosecuting  witness,  m  to  hiM  Ix-lief  upon 
the  representation) ;  Cal.:  1899,  Kyle  e.  Craij;, 
125  Cal.  107,  57  Pac.  791  (intent  in  executing  a 
deed  mortu  eatua  ;  grantor's  testimony  to  his  in- 
tent); V.C.!  1902,  Basar.  U.  8., 20  D.  C.  App. 
232,  242  (by  one  charged  with  false  repn-aenta- 
tion,  as  to  his  motive  and  heliel) ;  Flf. :  1902, 
Lane  v.  SUte,    —  Fla.    — ,  32  do.  896  (HUCuneU'a 
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belief  as  to  danger  calling  for  aelf-defence);  Oa. : 
1902,  Acme  Brewing  I'o.  v.  Central  R.  &  li.  Co., 
115  Os.  494,  42  S.  E.  8  (l>y  a  purchaser,  aa 
to  hia  good  faith  in  paying'):  1903,  Alexander 
V.  Bute,  —  id.  — ,  44  8.  E.  851  (murder; 
by  a  co-indictee,  that  he  did  not  intend  vio- 
lence); m. :  1866,  Miner  t.  Plillip,  43  111. 
131  (by  a  debtor,  as  to  hia  good  faith  in 
making  a  aale  alleged  to  be  fraudulent) ; 
1894,  WohlfoM  V.  Pe..i.t"  148  i<l.  296,  298,  36 
N.  G.  107  (osMuIt ;  a  'rndant,  wlirtl'.er  he 
intended  to  act  in  ae'ii-defrme)  ;  1894,  I'l'i-e  r. 
Hanke,  166  id.  617,  40  ^.  K.  8o»,  i*.«Wc  (l.y 
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It  is  to  be  regretted,  however,  that,  by  a  misunderstanding  of  the  history  of 
the  rule,  an  unnecessary  concession  has  sometimes  been  made,  by  a  few 


dieted  for  aaganit  with  intent  to  rajw,  «g  to  hu     in  good  laith) ;   1857,    Eilwanls  v.  Currier,  43 


intention) ;  1876,  White  v.  Statf,  ib.  595  (by 
one  indicted  for  larceny,  »k  to  hia  intention  at 
the  time  of  taking) ;  1880,  Shockey  v.  Millo,  71 
id.  288  (by  a  debtor,  as  to  hia  intent  in  aelling 
nroiierty  alleged  to  have  been  transferred  in 
fraud  of  creditors) ;  1881,  Bidinger  v.  Bishop, 
7«  id.  244,  255  (by  the  alleged  dedicator  of  a 
street,  as  to  his  intention) ;  1883,  Parrish  r. 
Thurston,  87  id.  440  (by  a  (inrc^haser,  as  to  his 
belief  in  the  representations  of  the  seller) ;  1883, 
8.-.lgwick  0.  Tucker,  90  id.  271,  281  (by  a  debtor, 
as  to  his  intent  in  an  alleged  frauduienticonvey- 
ance) ;  1885,  Over  v.  SchilHing,  102  id.  193,  26 
N.  E.  91  (the  prei'iw)  kind  of  intent  does  not 
appear)  j  1885,  Heap  v.  Parrish,  104  id.  36,  39, 
3  N.  E.  549  (by  the  defendant  in  an  action  for 


id.  484  (by  a  purchaser,  as  to  his  motives  in  a 
purchase  alleged  to  be  in  fraud  of  crrditors) ; 
1857,  Whe»?lden  r.  Wilson,  44  id.  13  (same); 
1897,  Cnshingv.  Friendship,  89  id.  523,  36  Atl. 
1001  tone's  intent  in  removing,  as  nlfecting 
doinicil) ;  Mil. :  1875,  Bo<ldy  ii.  Finnegan,  43 
Mil.  490,  601  (by  one  arrestt-d,  as  to  his  inten- 
tion in  the  act  charged  as  illegal  and  as  justify- 
ing the  arrest) ;  1884,  Fenwick  f.  State,  63  i(l. 
239  (by  a  defendant,  as  to  his  purpose  in  getting 
the  weapon  in  question  ;  good  opinion,  by  Yel- 
lott,  J.);  1902,  Uambrill  r.  Schooley,  95  id.  260, 
52  Atl.  500  (intent  to  resume  distilling);  Mass.  : 
1857,  Fisk  V.  Chester,  8  Gray  608  (intent  of 
residence  of  one  whos^  "  :  '!  \n  in  .i'e.stion)  • 
1863,Tliachert>.  Phin  ley,  7  All.  149  (bya  .'"bto- ' 


Sedgwick  V.  Tucker,  90  id.  281  (by  a  debtor,  as 
to  his  intent  in  a  transfer  allejjed  to  be  fraudu- 
lent) ;  /«. ;  1865,  Watson  v.  Cheshire,  18  la. 
202,  211  (by  an  indorser,  as  to  his  lielief  in  the 
truth  of  his  representations) ;  1878,  Selz  v.  Bel- 
den,  48  id.  451  (by  a  debtor,  as  to  his  intent  in 
an  alleged  fraudulent  conveyance,  if  relevant) ; 
1885,  Frost  v.  Rosecrans,  66  iil.  405,  23  N.  W. 
895  (mortgngee,  as  to  his  knowledge  of  debtor's 


(fraudulent  trans- 
fer) ;  1876,  Salfoid  v.  Orant,  120  id.  80,  21, 
26  (by  a  cieiiitor,  as  to  his  reliance  upon  false 
representations) ;  1890,  Stavens  v.  Stevens,  150 
id.  657,  659,  23  N.  E.  378  (by  the  maker  of  a 
deed,  as  to  its  delivery  with  intent  to  pass  title)  : 
1895,  Crandell  v.  White,  164  id.  54,  41  N.  E. 
204  (by  one  selling  stocks  on  margin,  that  lie 
had  no  intention  to  take  delivery,  under  a  statute 
making  this  material) ;  1900,  Pollock  v.  Mor- 


i'l'""' *°,'if™',';'',i  \*,f  •„il™>*""'  "•  Hickle,  68  rison,  172  i.i.  83,  57  N.  E.  326  (intent  to  build 

Id.  dJO,  33.3,  27  N.  W.  2/6  (general  princii.le ;  permanent  fence) ;  1900,  Faxon  v.  Jones,  176  id 

see    quotation    ";/>"):    1897,    Zimmerman    v.  206,  67  N.  E.  3.59  (malice  as  affecting  damages) ; 

Brannon,  103  id.  144,  72  N.  W.  439  (admissible  Mich.:  1869.  Watkin. O.Wallace,  19  Mich.  75(in- 

where  intent  is  relevant ;  but  intent  of  a  prom-  tent  of  a  debtor  as  to  an  assignment  alleged  to  be 

isor  in  a  guaranty  is  not);  1897,  C'ounselman  fraudulent);  1 883,  People  ».  Ouiek  51  id   547 

t..  Reichart,  ib  430,  72  N.  W.  490  (intent  not  18  N.  W.  375  (by  «  defendant  in  lirceny.'as  t« 

to   make  ai-tnal   purchases,    as    constituting   a  his  intent  in  touching  the  owner  of  the  ginxls)  • 

pnbling  contra.^);  1899,  Kruse  v.  S.  &  W.  188!i,  Spalding ».  I/ive,  66  id.  366. 374.  23  N  \V 

Lumber  Co.,  108  id   352,  79  N.  W.  118  (by  a  46  (by  the  defendant,  aa  to  his  own  Wiefan,! 

1"^!..  Ir'.   .1  :_  -  ."L"?'."""^",''' "  ?"'".  '".'J?'"'  >""''*■*.  in  ""  "wtion  for  malicious  prosecution) ; 


(by  a  person  deceived,  as  to  his  reliance  iipon 
the  false  representations)  ;  190-.',  Flam  v.  Lee, 
116  id.  2S9,  90  N.  W.  71  (by  one  imprisoned, 
as  to  his  mental  suffering)  ;  11102,  MoUermott  r. 
Mahoney,  119  id.  470,  93  S.  W.  499  (by  an  in- 
tending purchaser,  in  an  action  by  the  broker 
against  his  employer  for  services,  whether  the 
witness  w.ns  ready  and  willing  to  buv) ;  Kan. : 
1890,  Gardnm  i-.  'Woo<iwaril,  44  Kan.'  758,  761, 
25  Pnc.  199  (by  a  debtor,  as  to  the  intent  of  an 
allegeil  fraudulent  convevance ;  good  opinion, 
by  Valentine,  J.)  ;  1901,  State  v.  Kirby,  62  id. 
4.18,  63  Pac.  752  (by  a  defendant,  as   to   the 
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iiiiestion  was 
not  involveil) ;  1875,  Berkey  v.  Judd,  22  id.  2H", 
297  (|iurchase  on  the  faith  of  false  representa- 
tions ;  the  purchaser,  as  to  his  own  belief  and 
reliance,  admitted  ;  r-pudiating  the  doubt  in 
Hathaway  v.  Brown);  1877,  Garrett  t'.  Mann, 
heinier.  24  id.  163  (by  a  defendant  in  malicious 
prosecution,  whether  he  believed  bis  claim  valid  ; 
approving  Berkey  v.  Judd)  ;  1898,  Albion  r. 
Maple  Ijike,  71  id.  503,  74  N.  W.  282  (pauper's 
intent  in  residence) ;  1903,  State  r.  Ames,  —  id. 
— ,  96  N.  W.  330  (receipt  of  bribe ;  by  the  person 
bribing,  aa  to  her  pnrimse  in  l>aying  money, 
admitted)  ;  Miu.  i  1894,  Kergusou  v.  SUte,  71 
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judges,  to  the  argument  in  its  favor.    This  concession  is  that  there  once  was 
some  sort  of  a  rule  by  which  "  the  intent  must  be  inferred  from  the  acts  and 


HiM.  805, 813,  15  So.  66  (by  a  aedaced  woman, 
that  she  yioldeil  in  i-eliiince  on  a  promiw  of  inar- 
riap? ) ;  Mo. :  1878,  Van  Sirkle  ».  Brown,  68  Mo. 
627,  634  (by  the  defeniiant  in  nialiL'ious  prosecu- 
tion, as  to  [lis  good  faith  and  lack  of  malice  in 
the  ]irosecutiun) ;  1881,  Sute  v.  Hanks,  73  Mo. 
592,  595  ("A  fortiori  the  rnle  onght  to  apniy 
in  criminal  causes  also,  where  the  intent  wIik'Ii 

Sronipts  an  act  is  always  vitally  iniinrtant "); 
tout. :  1896,  Oassert  v.  Noyes,  18  Mont.  21ti, 
44  Poc.  959  (intention  as  to  non-ahniidonmiMit 
of  user  of  a  water-rifjht) ;  A'ebr.:  1903,  Hackney 
V.  Kayuiond  B.  C.  Co.,  —  Nebr.  —  94  N.  \V. 
1822  (by  a  creditor,  as  to  his  intent  in  a  transfer) ; 
1903,  McCormick  Harv.  M.  Co.  v.  Hiatt,  —  id. 
— ,  95  N.  W.  627  (waiver  of  breach  of  warranty  ; 
the  plaintiff's  testimony  to  his  motive  in  con- 
duct apparently  a  waiver) ;  Ka).:  1877,  State 
».  Han-ington,  12  Nev.  135  (by  a  defendant,  on 
a  trial  for  murder,  as  to  whether  he  believed  he 
was  in  danger)  ;  X.  H. :  1860,  Gale  v.  Ins.  Co., 
41  N.  If.  175  (general  statement) ;  1860,  Blo<Igett 
Paper  Co.  v.  Farmer,  ib.  402  (intent,  as  to  title 
and  as  to  good  faith  to  creditors,  of  parties  to 
a  sale) ;  1861,  Severance  v,  Curr,  43  iil.  67  (in- 
tent with  which  property,  alleged  to  have  Wn 
stolen,  was  taken) ;  1864,  Graves  i>.  Graves,  45 
id.  323  (by  a  debtor,  as  to  his  motive  in  a  trans- 
fer alleged  to  be  in  friuid  of  creditors);  l^f^l. 
Hale  t>.  Taylor,  ib.  406  (intent  of  a  bn}  r  .n 
taking  away  goods  which  he  subiiequcntly  re- 
fused to  accept  in  satisfaction  of  the  contract  of 
sale) ;  1868,  Delano  v.  Goodwin,  48  id.  205  (in 
general)  ;  1880,  Homans  v.  Coming,  60  id.  419 
(intent  of  a  corjioration  officer  as  to  the  liability 
for  improvements  charged  by  him  on  the  cor|H>- 
ration) ;  1884,  Uownes».  Society,  83  id.  152  (in- 
tent in  a  gift) :  A'.  J. :  1871,  Mulfonl  i:.  Tennis, 
35  N.  J.  L.  256,  260  (inU>nt  as  to  transfer  at- 
tacked by  creditors)  ;  A'.  V. :  1827,  People  v. 
Ferguson,  8  Cow.  107  (voter's  intent ;  see  quo- 
tation avpra) ;  1833,  Cunninghiim  v.  Freeborn, 
11  Wend.  244,  acmble  (by  a  debtor,  as  to  his 
motive  in  making  a  transfer  alleiL'ed  to  be  in 
fraud  of  creditors)  ;  1856,  Sevniourv.  Wilson,  14 
N.  Y.  567  (same) ;  1860,  GiiHin  v.  .Maniuiirdt, 
21  id.  122  (same)  ;  1862,  Forbes  v.  Waller,  25 
id.  439  (same) ;  1864,  McKown  v.  Hunter,  30  ill. 
62.'i  ( liy  a  defendant,  in  an  action  for  malicious 
pn)secution  for  (lerjury,  as  to  his  Ix'lief  in  the 
niiiteriality  of  the  testimony  said  to  involve  per- 
jury, sec  nuotalion  siiftra) ;  1866,  Bedell  i:  Chase, 
34  id.  388  (by  a  purchaser,  as  to  his  motive  in  a 
side  alleged  to  be  in  fraud  of  creditors) ;  1867, 
Dsliorn  v.  Robbins,  86  id.  375  (whether  n  note 
Wiis  intended  to  be  given  to  procure  ivlease  fron» 
unlawful  imprisonment) ;  1868,  Thurston  ii. 
Cornell.  38  id.  287  (a  lender,  as  to  whether  the 
charge  for  the  loan  was  intended  as  usurious 
I'omjiensation)  ;  1870,  Dillon  f.  Anderson,  43  id. 
2:i6  (approving  the  jireceding  instances)  ;  1870, 
(Portland  Co.  v.  Herkimer  Co.,  44  id.  22  (the  mo. 
tive  in  removing  a  jiauper,  by  one  who  took  jiart 
in  doing  so ;  removal  with  intent,  etc.,  being 
l-enolized) ;  1872,  Fiedler  v.  Dirrin,  50  id.  443 


710 


(usury) ;  1875,  Kerraina  v.  People,  80  id.  223 
(defemlant,  in  a  prosecution  fur  as«unlt  with 
intent  to  kill,  as  to  his  pur|>ose  in  taking  up 
the  _wea(>on) ;  1876,  Turner  v,  Keller,  66  iil.  66 
(one's  knowledge  of  his  authority  as  an  agent 
being  relevant,  his  statement  as  to  his  lielief 
that  he  hud  it  was  receivnl);  1880,  Eivliss 
r.  Coi-kcroft,  81  id.  383,  371  (usury)  j  1882, 
Stiirin  V.  Kelly,  88  id.  420  (the  general  doctrine 
as^  to  intent  afiinneil ;  a  purchu-ser  from  a 
de'otor  allowed  to  answer  as  to  his  intention 
to  defraud  creditors,  although  notice  of  the 
debtor'a  fraud  was  alone  legally  neccs.sary,  so  far 
as  the  purchaser  was  concerned,  to  avoid  the 
transfer)  ;  1884,  People  v.  Baker,  96  id.  340,  349 
(by  a  defendant,  as  to  his  intent,  oti  a  charge  of 
obtaining  money  fraudulently) ;  1887,  Crook  v. 
Rindskopf,  105  id.  462,  12  N.  E.  174  (fniudn- 
lent  transfer)  j  1890,  Hard  v.  Ashley,  117  id. 
617,  23  N.  E.  177  (whether  a  |iarty  to  a  com- 
promise relied  on  the  other's  representnticuis)  ; 

1899,  Uavise.  Marvine,  160  id.  269,  54  N.  E.  704 
(intent  as  to  pLir|iose  of  an  alleged  n.surious  loau)  ; 
A'.  C.  :  1882,  State  v.  King,  86  X.  C.  603,  608 
(general  principle,  applieil  to  accused  jwrsons); 
1888,  Phifcr  v.  Erwiu,  100  id.  59,  63,  6  S.  K. 
672  (by  a  debtor,  as  to  his  intent  in  an  alleged 
fraudulent  mortgage);  1800,  Nixon  ii.  Jlc- 
Kinney,  105  id.  23,  28,  11  S.  E.  1,-,1  (similar) ; 

1900,  Antry  v.  Floyd,  127  id.  186,  37  .S.  E.  208 
(by  a  defendant,  as  to  liis  lack  of  malice  in  i>ro3- 
ccuting  plaintitf) ;  1903,  Bright  v.  Tel.  Co., 
—  id.  — ,  43  S.  E.  841  (by  the  addressee  of 
a  telegram,  that  he  wouM  have  done  certain 
things  had  he  received  the  message  in  ample 
time);  1903,  State  v.  Hull,  —  id.  — ,  44 
S.  E.  553  (by  a  defendant,  as  to  his  purpose 
in  going  to  the  place  of  the  homicide) ;  A'.  J).: 
1903,  State  i>.  "Tough,  —  N.  D.  — ,  96  N.  W. 
1025  (by  a  defendant,  as  to  his  belief  of  owner- 
ship in  entering  a  railroad  car  having  coal  of 
another  jierson)  ;  Oh.  :  ISiiS,  White  v.  Tucker, 
16  Oh.  St.  408,  470  (by  the  dereiidant  in  ma- 
licious prosecution,  as  to  his  belief  in  the  charge 
made  again.st  the  plaintitf ;  gootl  opinion  by 
Dav,  J.)  ;  1896,  Grever  v.  Tn  lor,  53  id.  621, 
42  N.  E.  829  (gotsls  fraudulently  bought ;  by 
the  vcndt>r,  as  to  whether  he  relied  on  the 
false  representations) ;  Pit. :  1883,  .Juniata  Bldg. 
Ass'n  r.  Hertzel,  103  Pa.  507,  Oil  (admis- 
sible ■'  wherever  the  clmraiter  of  the  trans- 
action de|iends  on  the  intent  of  the  party ")  ; 
1896,  Com.  V.  .luliu.s,  173  id.  322,  34  Atl.  21 
(whether  a  rclea.se  was  signed  on  the  faith  of 
repi-e.sentations) ;  1898,  Weaver  v.  Cone,  174 
ill.  104,  34  Atl.  651  ("M'hat  induced  vou  to 
sell  for  J80  .'■•);  It.  I.:  \W1,  Cliarlrannel  f. 
Scabury,  23  R.  I.  543,  51  Atl.  208  (by  one  suing 
for  deceit,  as  to  his  reliance  on  the  representa- 
tions) ;  6'.  C.  :  1900,  Mctihec  v.  Wells,  57  S.  C. 
280,  35  S.  E.  529  (deed  in  fnuii!  of  creditors); 
Trx.:  1886,  Hamburg  v.  W-.khI,  66  Tex.  176, 
18  S.  W.  623  (transfer  in  fraud  of  creditors  ;  by 
the  transferee,  as  to  his  motive  in  accepting 
the  property  transferred)  ;  {'.  S. :  1872,   Bank 
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words  of  the  party,"  and  that  its  cessation  is  due  to  the  fact  that  it  is  now 
by  implication  "  removed  by  the  abrogation  of  the  rule  which  created  it," 
namely,  of  the  party's  disqualification.*  The  truth  is,  however,  that  even 
while  parties  were  entirely  disqualified  the  question  was  presented,  in  the 
shape  of  testimony  to  his  own  intent  by  a  third  person,  not  a  party,  whose 
intent  was  material  under  the  issue, — for  example,  a  voter  or  a  debtor, — 
and  that,  in  that  shape,  the  question  was  answered  plainly  in  the  negative 
by  several  Courts.'  There  was,  then,  already  established  a  doctrine  that  a 
person  might  properly  testify  to  his  own  intent,  whenever  it  was  material. 
There  was,  also,  no  rule  that  '[!.>Tties  in  par  '  '~t  might  not  testify  to  their 
own  intent,  but  merely  a  general  rule  disq. .  ,  mg  parties  altogether ;  and 
thus,  when  the  latter  rule  was  abolished  altogether,  parties  became  qualified 
to  testify  to  whatever  other  persons  had  been  qualified  to  testify  to,  includ- 
ing the  fact  of  their  own  intent.  Thus  the  statutory  changes  had  nothing  to 
do  with  the  validity  or  origin  of  the  present  rule ;  they  simply  made  it  pos- 
sible to  raise,  against  parties,  a  question  which  had  no  occasion  to  be  raised 
against  them  before  that  tinfte.  It  had  been  raised  for  other  persons,  and 
settled ;  and  it  now  remained  merely  to  raise  it  and  settle  it  in  a  particular 
new  application.  The  statutory  abolition  of  parties'  disqualification  is  not 
the  source  of  validity  for  the  present  rule,  but  merely  explains  the  subse- 
quent frequency  of  a  ruling  which  in  that  application  was  before  that  time 
unnecessary. 

In  only  one  jurisdiction  has  any  clear  sanction  been  given  to  a  rule  that 


V.  Kennedy,  17  Wall.  20,  26  (purpose  of  an  ad- 
vance of  nionev)  j  1896,  Wallace  v.  U.  S.,  162 
U.  S.  466, 16  Sup.  859  (the  defendant's  belief 
that  the  deceased  was  about  to  assault  the  de- 
fendant) ;  Utah:  1875,  Conway  v.  Clinton,  1 
Utah  215,  221  (by  one  charf^d  with  malicious 
destruction  of  property,  as  to  his  motive) ;  1895, 
People  V.  Hugheg,  11  id.  100,  39  Pac.  492  (ac- 
cuseii's  intent)  ;  Vt. :  1865,  Hulett  v.  Hulett,.37 
Vt.  581  (by  one  whose  dnmicil  was  in  questlnu  ; 
see  ciuntation  aitpra)  ;  1886,  .Stearns  v.  Urnselin, 
58  id.  38,  3  Atl.  193  (by  a  debtor,  as  to  his  intent 
in  an  alleged  fraudulent  tnnsl'ei)  ;  ^a.  :  1898, 
Jackson  v.  Com.,  96  Va.  107,  30  S.  E.  452  (by 
a  tresivvssrr,  as  to  his  malice)  ;  1903,  Litton  i>. 
Com.,  —  id.  — ,  44  S.  E.  923  (murder  ;  by  the 
accusi'il,  as  to  his  intent  to  shoot,  allowed)  ;  ff, 
Va. :  1889,  State  v.  Evans,  33  W.  Va.  417,  424, 
425,  10  S.  E.  792  (by  the  accused,  as  to  his  be- 
lief of  the  necessity  of  shooting,  ami  his  malice) ; 
Wis. :  1874,  Wilson  i>.  Noonan,  35  Wis.  321, 
855,  3li3  (libel ;  malice  or  intent  being  material 
on  the  c|uestion  of  damages,  the  defendant  may 
testify  on  the  subject,  "  wherever  the  act  com- 
plained of  is  not  clearly  and  necessarily  incon- 
sistent with  the  supposition  that  such  bad 
intent  or  malice  diil  not  or  may  not  have  ex- 
isted"; qiurrc  as  to  this  liniit.ition,  which 
ought  to  apply,  if  at  all,  equally  to  other  sorts 
of  evidence)  ;  1881,  Sherburne  v.  Koiiman,  51 
id.  474,  478,  8  N.  W.  414  (by  a  defendant  in 
malicious  prosecution,  as  to  his  belief  and  good 
faith  iu  his  claim) :  1885,  Plank  v.  Grimm,  62 
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id.  251,  22  N.  W.  470  (by  one  sued  for  assault, 
as  to  intent  in  approaching  the  plaiutitf) ;  18h5, 
Arnold  v.  White,  ib.  401  ( by  a  debtor,  as  to  the 
allegeil  fraudulent  intent  in  contracting)  ;  1894, 
Commercial  Bank  v.  Ins.  Co.,  87  id.  297,  303, 
58  N.  W.  391  (by  an  insured,  as  to  his  intent 
to  defraud  in  altering  books) ;  1896,  Euierv  r. 
State,  92  id.  146,  65  N.  W.  848  (by  a  delciid- 
ant,  as  to  his  intent  in  making  a  thi-eut) ; 
1898,  Fischer  v.  State,  101  id.  23.  78  N.  W.  .1!U 
(intent  of  defendant  as  to  intimidating  anntlier 
person);  1901,  Yerkes  v.  Northern  Pacitic  K. 
Co.,  112  Wis.  184,  88  .\.  W.  33  (that  the  plain- 
tiff relied  on  the  defendant's  promise  to  repair 
machinerv,  allowed  ;  but  that  tie  would  not  have 
continu,  i  at  work  except  for  the  promise,  ex- 
cluded on  the  theory  of  the  opinion  rule,  —  a 
vain  and  quibbling  distinction).  The  admis- 
sion of  hearsaj/  deelaratums  of  intention  (;w.«<, 
|§  1 725  ff. )  is  another  application  of  the  lore- 
going  principle. 

In  the  following  rulings,  the  testimony  was 
excludeil,  on  perhaps  the  present  grounds,  Ijiit 
the  rulings  may  be  otherwise  supported:  1896, 
Harris  p.  Lnmber  Co.,  97  Oa.  465,  25  .S.  E.  .519 
(by  an  alleged  promisor,  as  to  his  own  intent  to 
buy) ;  1S92,  Vawterr.  Hultz,  112  Mo.  633,  640, 
20  S.  W.  689  (by  a  defendant,  that  ho  shot  to 
protect  his  life). 

*  E.  g.  by  Sanderson,  J.,  in  People  r.  Far- 
rell,  31  Cal.  576,  quoteil  mpra. 

•  As  in  People  v.  Fer^ison,  N.  Y.,  quoted 
tupra,  and  in  other  cases  cited  supra. 
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parties  or  other  persons  are  disqualified  to  testify  to  their  own  intent  or  mo- 
tive* In  all  others  where  the  question  has  been  raised  there  is  a  general 
repudiation  of  that  notion  in  all  its  aspects. 

It  remains  to  be  noted  that  this  sort  of  testimony,  or  any  other  whatever, 
to  the  fact  of  a  person's  intent  or  motive,  is  of  course  receivable  only  on  the 
assumption  that  the  intern  or  motive  is  a  fact  permissible  to  be  proved  under 
the  substantive  law  involved  in  the  case.  This  assumption  conditions  the 
admissibility  of  all  evidence  (ante.  §  2)  and  of  this  sort  in  particular.  Hence, 
if  for  any  reason  of  substantive  law  the  person's  intent  or  motive  is  not 
pro  jle  at  all,  it  is  not  provable  by  such  testimony.  But  rulings  of  that 
tenor  are  not  rulings  upon  a  question  of  evidence : 

1888,  Reed,  J.,  in  Browne  v.  Hickle,  68  la.  330,  33.3,  27  N.  W.  276:  "  When  it  is  mate- 
rial to  determine  the  motive  or  intention  with  which  au  act  was  done,  the  testimony  of 
the  one  doing  the  act,  as  to  hU  motive  or  intention,  is  competent  evidence.  But 
the  questions  to  be  determined  [in  thb  case]  were  whether  the  parties  entered  into  a  con- 
tract for  the  termmation  of  tlie  lease,  and,  if  so,  what  were  tlie  terms  and  conditions  of 
their  agreement.  These  questions  must  be  determined  from  the  conduct  and  lauBuaea 
of  tiie  parties  during  the  agreement.  If  an  agreement  was  entered  into  by  the  pwties 
the  undertaking  of  plaintiff  therein  must  be  determined  alone  from  what  was  said  and 
done  by  him  at  the  time.  His  secret  motives  or  intentions  are  entirely  immaterial.  We 
think,  therefore,  that  the  Court  properly  excluded  the  evidence." ' 

From  the  present  question  of  evidence  are  also  to  be  distinguished  two 
other  questions  of  evidence :  (1)  whether  a  person  may  testify  to  another 
person's  intent  or  state  of  mind  in  general;  this  involves  th^  Principle  of  ade- 
quacy of  sources  of  knowledge,  examined  elsewhere  (post,  §  6ol) ;  (2)  whether 
a  person's  testimony  to  another's  intent  or  meaning  or  state  of  mind  in  general 
is  excluded  by  reason  of  the  Opinion  rule;  this  is  a  question  of  complicated 
bearmgs,  and  is  dealt  with  under  the  Opinion  rule  (post,  §§  1962). 

•  This  is  in  Alabama.  The  rulings  are  col- 
lectei  post,  §  1966,  in  order  to  distinguish  them 
from  others  concemioK  testimony  to  a  third  jier- 
lon'a  intent,  and  the  like  ;  the  rulings  in  that 
jurisdiction  on  these  topics  are  in  hopeless  con- 
fusion and  exhibit  an  unprecedented  narrow 
artificiality. 

'  The  following  cases  will  serve  as  examples 
of  the  various  ways  in  which  a  rule  of  substan- 
tive law  may  affect  the  solution  :  1871,  Colum- 
bus V.  Dahn,  36  Ind.  834  (rejecting  testimony 
by  the  alleged  dedicator  of  a  street  as  to  his  in- 
tention) ;  1888,  Ross  v.  SUte,  116  id.  497,  19 
N.  E.  451  (n-jecting  testimony  as  to  one's  intent 
to  violate  the  law);  1902,  Donovan  v.  DriacoU, 
116  la.  339,  90  N.  W.  60  (by  a  son  working  for 
his  father,  as  to  his  own  expectation  of  pay,  ex- 
cluded) ;  1359,  Quimby  v.  korrill,  47  Me.  470 
(the  intention  of  a  promisor  to  be  bound  was 
allowed  to  be  asked  about  bv  the  opponent); 
1844,  Jones  v.  Howland,  8  Mete.  385  (whether 
in  addition  to  the  fact  of  knowleilge  of  insol- 
yeney  by  the  debtor,  a  distinct  element,  the 
intent  to  make  a  preference,  need  be  shown  ; 
1877,  Perry  k.  Porter,  121  Mass.  623  (admitting 
cvi„cn<-p  of  s  grantor's  intent,  the  issue  being 
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whether  she  had  been  fraudulently  misled  into 
signing):  1895,  Nash  r.  Minn.  T.  I.  &  T.  Co., 
163  id.  674,  40  N.  E.  1039  (whether  one  mak- 
ing false  representations  intended  to  state  a 
falsity) ;  1844,  Hibbard  v.  Russell,  16  N.  H.  417 
(excluding  the  secret  intent  ofa  person  promising 
in  words  to  pay  a  note);  1860,  Gale  r.  Ins.  Co., 
41  id.  174  (an  unconimunicated  intent  to  choose 
between  two  policies  covering  the  same  risk,  ex- 
cluded) ;  1880,  People  v.  Saxton,  22  N.  Y.  309 
(rejecting  testimony,  by  one  casting  an  ambigu- 
ous ballot,  as  to  his  intention);  1870,  Dillon  v. 
Anderson,  43  id.  236  (excluding  an  uncommuni- 
cated  intent,  with  reference  to  a  contract  made). 
Add  to  these  illustrations  the  cases  which  in- 
volve the  question  whether  one  charged  with 
ilandtrom  or  libellmta  utterances  may  testify 
to  his  meaning  intended:  1890,  Townshend, 
Slander  k  Libel,  4th  ed.,  §  139  ;  1881,  Odgers, 
Ubel  &  Slander,  Ist  Am.  ed.,  p.  93;  1898, 
Newell,  Libel  &  Slander,  2d  ed.,  c.  16,  §  22. 
Compare  also  the  analogous  illustrations  arising 
under  the  limitations  of  the  opinion  nile  and 
the  parol  evidence  rule,  post,  f  1971,  and  §j  2400' 
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§  582.  TMtamaataxy  AttaaUnc-WitiMM'  OompeUnoy.  Whether  the  per- 
son attesting  a  will  is  eligible  as  such  is  purely  a  question  of  the  substantive 
law  applicable  to  the  validity  of  wills.  The  object  of  the  statute  is  not  to 
determine  the  competency  of  persons  called  to  testify  to  the  will,  but  to 
secure  the  execi'tion  of  the  will  under  formalities  of  a  specified  sort.*  The 
wUl  is  required  to  be  contained  in  writing,  to  be  signed  by  certain  persons, 
and  to  be  signed  in  the  presence  of  certain  persons ;  if  these  rules  are  fol- 
lowed, the  will  is  valid  in  form,  and  no  one  of  the  rules  is  more  a  rule  of 
evidence  than  another  (post,  §  2456). 

Certain  corollaries  ensue  from  this  principle  and  illustrate  it  In  the  first 
place  the  rule  of  validity,  requiring  attestation  by  certain  persons,  remains  to 
be  satisfied,  whether  or  not  any  one  of  those  persons  appears  as  a  witness. 
For  example,  the  rule  that  certain  of  these  persons  must  be  called  in  prefer- 
ence to  others  to  testify  (post,  §§  1290)  is  a  rule  of  evidence  independent 
of  the  rule  of  validity,  and  may  be  dispensed  with  while  the  latter  remains 
in  full  force.  Secondly,  if  one  of  them,  appearing  as  a  witness  on  the  stand, 
is  entirely  qualified  at  the  time  of  testifying,  still  his  incompetency  at  the 
time  of  attesting  renders  the  will  invalid ;  though  this  part  of  the  doctrine 
has  been  usually  changed  by  statute'  Finally,  if  one  of  these  persons,  when 
called  to  testify,  is  incompetent  to  do  so,  but  was  competent  under  the  statute 
at  the  time  of  attesting,  the  will  is  nevertheless  valid  ;^  the  statute's  object  is 
satisfied  when  the  execution  takes  places  with  the  specified  formalities ;  i.  e. 
it  prescribes  a  rule  of  substantive  law,  not  of  evidence.  The  consideration  of 
these  statutes,  therefore,  involving  as  they  do  the  theory  of  the  substantive 
law  as  to  the  validity  of  wills,  would  here  be  out  of  place.* 

§  583.  Voir  Dire ;  Mode  of  Aaoertaining  Dlaqnalifioatlon :  (1)  Time  of 
Interest  that  Diaqoaliflea.  The  doctrine  of  disqualification  by  interest  is  now 
of  little  practical  consequence.  It  is  applicable  solely,  and  that  only  in  a 
modified  degree,  to  the  statutory  class  of  persons  disqualified  as  survivors  to 
testify  against  an  opponent  deceased  or  incapable,  and  even  then  in  some 
only  of  the  jurisdictions  (ante,  §  578).  So  far  as  the  details  of  the  old  rule 
are  concerned,  by  which  are  determined  the  time  when  the  disqualifying 
interest  is  to  exist  and  the  mode  in  which  its  existence  is  to  be  ascertained, 
it  will  therefore  suffice,  for  to-day's  purpose,  to  call  attention  to  the  principles 
already  examined  (ante,  §§  483—187)  for  testimonial  qualifications  in  general, 
and  to  set  forth  summarily  their  application  to  the  present  subject  by  ap- 
proved passages  of  exposition  from  the  period  when  the  rules  of  interest  were 
in  full  force.     And,  first,  of  the 

(1)  Time  of  Interest  that  Disqualifies.    Ordinarily,  the  time  when  the  wit- 


*  This  was  amply  established  in  an  early 
period  of  the  t>t«tute's  application,  in  luminous 
and  classical  opinions:  1746,  Wyndhamt).  Chet- 
wynd,  1  Burr.  425 ;  1765,  Doe  v.  Hindsou 
(Eng.),  1  Day  41,  note ;  1845,  Taylor  v.  Tayl'^- 
1  Rich.  L.  S31,  634. 

*  Sometimes,  as  in  Arizona,  this  ii  done   _ 


making  »  i^aX  rule  of  evidence,  as  by  reqniiiug 
corroboration :  po^,  {  2066. 

»  1865,  Sparhawk  v.  Sjiarhawk,  10  All.  l.'i.'i. 

*  The  statutes  affecting  the  subject  may  l«' 

■ound  by  consulting  the  citatio  is  poal,  §§  1'JPO, 

310,  2049-2051.    Consult  the  followlii<>  npiii. 

ion:  1903,  O'Connell  v.  Dow,  182  Mass.  .Ml, 

66  N.  E.  788. 
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ne»8  is  called  upon  to  testify  U  the  time  when  his  qualification  must  exist 
But.  in  order  to  avoid  the  abuse  of  the  rule  against  interested  witnesses, 
exceptions  to  that  principle  were  here  recognized : 

1842,  ProfeMor  Simon  Greenlfof,  Evidence,  |  418:  "  It  has  been  Uid  down  in  general 
terms,  that  where  one  person  becomes  entitled  to  tlie  testimony  of  another,  the  latter  sliall 
not  be  rendered  incompetent  to  testify,  by  reason  of  anv  inlere$t  tubtequently  acquire,!  in 
the  event  of  the  iuit.i  But  though  the  doctrine  ia  not  now  universally  aamittej  to  that 
extent,  yet  it  is  well  settled  and  agreed,  that  in  all  cases  where  the  interest  has  l)een  sub- 
sequently created  by  the  fraudulent  act  of  the  adverse  party,  for  the  purpose  of  taking  off 
his  testimony,  or  by  any  act  of  mere  wantonness,  and  aside  from  the  ordinary  course  of 
business,  on  the  part  of  the  witness,  he  is  not  thereby  rendered  incompetent.  And  where 
the  person  was  the  original  witness  of  the  transaction  or  agreement  between  the  parties, 
ir  whose  testimony  they  both  bad  a  common  interest,  it  seems  also  agreed,  that  it  shall 
not  be  in  the  power  either  of  the  witness,  or  of  one  of  the  parties,  to  deprive  the  other  of 
his  testimony,  by  reason  of  any  interest  subsequently  acquired,  even  though  it  were  ac- 
quired  without  any  such  intention  on  the  part  of  the  witness,  or  of  the  party."  ...  If 
the  subsequent  interest  has  been  created  by  the  agency  of  the  party  producing  the  wit- 
ness,  he  is  disqualified;  the  party  having  no  right  to  complain  of  his  own  act."  • 

§  584.  Same :  (2)  Burden  of  Provlnj  Diaqnalifioatlon.  The  burdeu  of 
proving  disqualification  by  interest  is  upon  the  party  objecting  to  the  wit- 
ness. This  was  never  doubted.'  Although  the  state  of  the  record  might  of 
itself  serve  to  show  the  interest,  still,  so  far  as  anything  whatever  needed  to 
be  done  to  make  the  interest  apparent,  it  must  be  done  by  the  objector. 

§  585.  Bama :  (3)  Mode  of  Proving  Diaqualificatlon.  So  far  as  a  mere 
reference  to  the  record  of  the  cause  does  not  suffice,  the  objector  finds  two 
sources  of  evidence  available,  first,  evidence  of  the  ordinary  sort  (from  other 
persons),  and  secondly,  the  witness'  own  answers,  either  on  his  general  exam- 
ination or  on  a  special  preliminary  examination  (voir  dire)  had  for  the 
purpose : 

1746,  L.  C.  Hardwicke,  in  Lord  LoraCs  Trial,  18  How.  St.  Tr.  585,  507,  730 :  "The 
party  objecting  may  either  put  it  to  the  oath  of  the  witness  produced  or  call  witnesses  to 
prove  it  If  he  puts  it  to  the  oath  of  the  witness  produced,  then  he  is  concluded  as  to 
the  point  of  competency  by  the  answer  he  gives,  unless  the  other  side  consents  to  waive 
that." 

1801,  Mr.  Peake,  Evidence,  186  :  "When  a  witness  was  liable  to  any  objection  on 
account  of  interest,  etc.,  t'le  old  rule  was  to  examine  upon  the  voire  dire  as  to  his  situa- 
tion or  call  other  witnesf  es  to  prove  the  fact  which  rendered  him  incompetent.  The 
party  against  whom  ha  wa?  produced  hiid  his  election  which  of  these  modes  he  wouid 
pursue ;  but  he  could  .not  adopt  l>oth ;  and  if  the  witness  denied  his  interest,  no  other 
evidence  could  afterwards  be  produced  to  prove  it,  for  the  purpose  of  renderinit  him 
ucompeteiit." 


*  "Sfe  Bent  v.  Baker,  3  T.  B.  27,  per  Ld. 
Keuyon,  and  Aslilmrst.  J.  ;  Barlow  v.  Vowell, 
Skin,  586,  jier  Ld.  Holt;  ('o\v|).  736;  Jackson 
V.  Itmiisey,  3  Johns.  Ciw.  234,  237." 

Knr  a  deposition,  the  time  of  taking  it  is  the 
niatenal  time,  and  subsequent  interest  acquired 
before  t-ial  does  not  exclude  ;  1862,  Cameron  v. 
Cameron,  15  Wis.  1,  5  (subsequent  marrinfje  to 
a  iiarty).  Compare  the  cases  cited  pott,  §  1409 
(deiioiient  disi|ualitied  by  interest). 


•  "  Forrester  v.  Pigou,  3  Campb.  381 ;  1 
Stark.  Evid.  118  ;  Lonj;  v.  Bailie,  4  8.  &  R. 
222  ;  14  Pick.  47  ;  Plielp.s  i>.  Riley,  3  fonn.  266, 
272 ;  R.  ».  Fox,  1  Stra.  652." 

»  "Hiivill  V.  Stephenson,  5  Bing.  493." 

*  1843,  Densler  i>.  Edv  rds,  5  Ala.  34  (ail- 
ing cases);  1886,  Hill  i>.  Helton,  80  id.  532,  1 
So.  340. 
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1842,  Profenor  Simon  GrtenU^f,  FMdmet,  f  |  434,  423:  "A  witncM  U  mid  to  I 
examined  upon  tlie  voir  dirt,  when  tie  ia  iworn  and  examined  ai  to  tlie  fact  wlieUier  he 
not  a  party  interested  in  the  cauie.'  And  though  thia  term  was  formerly  and  mo 
■trictiv  applied  only  to  the  case  where  the  witneas  was  awom  to  make  true  aniwen  < 
tuob  quc-stions  as  the  Court  mijj'ht  put  to  him,  and  liefore  be  was  sworn  in  chief,  yet  it 
now  extended  to  the  preliminary  examination  to  his  interest,  whatever  may  have  be< 
the  form  of  the  oath  nnder  which  the  inquiry  is  made.  .  .  .  The  mode  of  proving  the  i 
terest  of  a  witneu  is  either  by  his  own  examination,  or  by  evidence  aliunde.  But  wbethi 
the  election  of  one  of  these  modes  will  preclude  the  party  from  afterwanis  resorting  to  tl 
other,  is  not  clearly  settled  by  the  authorities.  If  the  evidence  ottered  c.'iunde  to  pro^ 
the  interest  is  rejected,  as  inadmissible,  the  witness  may  then  be  examined  on  the  vo 
dire.*  And  if  the  witneas  on  the  voir  dire  utates  that  he  does  not  know,  or  leaves 
doubtful  whether  be  is  interested  or  not,  his  interest  may  be  shown  by  other  evidence 
It  has  also  been  held,  that  a  resort  to  one  of  these  modes,  to  prove  the  interest  of  the  wi 
ness  on  one  ground,  does  not  preclude  a  resort  to  the  other  mode,  to  prove  the  interest  o 
another  ground.*  And  where  the  objection  to  the  competency  of  the  witness  is  foundc 
upon  the  evidence  already  adduced  by  the  party  offering  him,  this  has  been  adjudged  n( 
to  be  such  an  election  of  the  mode  of  proof,  as  to  preclude  the  objector  from  the  right  I 
examine  the  witness  on  the  voir  dire.*  But,  subject  to  these  modifications,  the  rule  recoj 
nized  and  adopted  by  the  general  current  of  authorities  is,  that  where  the  objecting  pari 
has  undertaken  to  prove  the  interest  of  the  witness,  by  interrogating  him  upon  the  vo 
dire,  he  shall  not,  upon  failure  of  that  mode,  resort  to  the  other  to  prove  facto,  the  exis 
euce  of  which  was  known  when  the  witness  was  interrogated.*  The  party,  appealing  ( 
the  conscience  of  the  witness,  offers  him  to  the  Court  as  a  credible  witness;  and  it  is  coi 
trary  to  the  Npirit  of  the  law  of  evidence,  to  permit  him  afterwards  to  say,  that  the  witnt. 
is  not  worthy  to  be  believed.  It  would  also  violate  another  rule,  by  its  tendency  to  rais 
collateral  issues.'  Nor  is  it  deemed  reasonable  to  permit  a  party  to  sport  with  the  coi 
science  of  a  witness,  when  he  has  other  proof  of  his  interest.  But  if  evidence  of  hi 
interest  has  been  given  aliunde,  it  is  not  proper  to  examine  the  witness,  in  order  to  ezpliii 
it  away."  • 


*  "Termes  de  la  Ley,  Verb,  foyer  dire. 
And  see  Jacobs  v.  Layboum,  11  M.  &  W.  685, 
where  the  nature  and  use  or  an  examination 
upon  the  voir  dire  are  stated  and  explained  by 
Ld.  Abinger,  C.  B." 

*  "  Main  v.  Newson,  Anthon's  Caa.  13.  But 
a  witnesiii  cannot  be  excluded  by  proof  of  his  own 
admis-Hion  that  ha  was  interested  in  the  suit: 
Bates  V.  rtyland,  6  Alabama  H.  668 ;  Pierce  i>. 
Cliase,  8  Huss.  487,  488 ;  Comniouwealth  v. 
Waite,  5  Mass.  261  ;  George  v.  Stubba,  13  Shepl. 
843." 

'  "Shannon  v.  The  Commonwealth,  8  S.  tc 
R.  444;  Galbraith  v.  Oalbraith,  6  Watta  112; 
Hank  of  Columbia  v,  Magnider,  6  Har.  k  J. 
172."  The  Court  may  hear  additional  evidence  ; 
1903,  White  Memorial  Home  v.  Haeg,  —  111. 
—  ,  68  N.  E.  568. 

*  "Stebbins  v.  Sackett,  6  Conn.  258." 

*  "Bridge  V.  Wellington,  1  Mass.  221,  222." 

*  "  In  the  old  hooka,  inolndin);  the  earlier 
eilitions  of  Mr.  Starkie'a  and  Mr.  rhillira'o 
Treatises  on  Evidence,  the  rule  is  clearly  laid 
down,  that  after  an  examination  upon  the  voir 
dire,  no  other  mode  of  proof  can  in  any  case  be 
resorted  to  ;  excepting  only  the  case,  where  the 
interest  was  developed  in  the  course  of  trial  of 
the  i.ssue.  But  in  the  last  editions  of  those 
works  it  is  said,  that  '  if  the  witness  discharge 
himself  on  the  voir  dire,  the  party  who  objects. 


may  still  support  his  objection  by  evidence 
but  no  authority  is  cited  for  the  position. 
Stark.  Evid.  124;  Phil.  &  Am.  on  Evid.  149 
1  Phil.  Evid.  154.  Mr.  Starkie  had  previouil 
added  these  words  —  'as  ]>art  of  his  own  case 
(see  2  Stark.  V.vid.  p.  756,  1st  ed.);  and  nit 
this  qualification  the  remark  is  supfiorteii  h 
authority,  and  is  correct  in  principle.  Tli 
American  Courts  have  followed  the  old  Englis! 
nde,  as  stated  in  the  text.  Butler  v.  Butler, 
Day  R.  214  ;  Stebbins  v.  Sackett,  5  Conn.  2.'>.^ 
261 ;  Chance  v.  Hine,  6  Conn.  231  ;  WelJrn  r 
Buck,  Anthon's  Cas.  9 ;  Chatfield  v.  Lathrn|i 
6  Pick.  418 ;  Evans  v.  Eaton,  1  Peters  C.  C 
322." 

*  ' '  The  question  of  competency  ia  a  collatora 
question ;  and  the  rule  is,  that  when  a  nitiics 
is  asked  a  question  upon  a  collateral  jHiint,  hi 
answer  is  final,  and  cannot  be  contm:!ii  t>'<l 
that  is,  no  collateral  evidence  is  a(linis.siMi'  In 
that  purpose.  But  if  the  evidence,  8iihsi'(|miiili 
given  upon  the  matter  in  issue,  should  alsi 
prove  the  witneas  interested,  his  testimony  iiiii 
well  be  stricken  out,  without  violating'  aii\ 
rule:  Brnckbank  v.  Anderson,  7  Mun.  &,  i'.t 
295    813  " 

•  "Mntt  r.  Hicks,  1  Cowen  513;  Evnns  r 
Grav,  1  Martin  N.  8.  709";  1902,  Uuwilv  v. 
Watson,  116  Ga.  42,  41  S.  E.  266. 

For  the  rule  that  the  original  of  a  documaii 
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§  586.  Sam* :  (4)  Tlma  ot  Making  Objaotion.  The  general  principle 
(ante,  §§  18,  486)  is  that  an  opponent  must  object  at  the  time  of  the  offering 
of  the  witness,  and  that  if  he  allows  this  time  to  go  by,  though  aware  of  the 
ground  for  objection,  he  should  be  treated  as  waiving  the  objection.  This 
principle,  as  applied  to  interested  witnesses,  seems  to  have  been  substantially 
repudiated  in  modem  times  in  England,  so  that  no  limitation  of  time  remains 
for  the  objection,  so  long  at  least  as  the  witness  is  still  on  the  stand.  But 
the  orthodox  i>rinciple  was  preserved  by  the  American  Courts : 

1801,  Mr.  Peake,  Evidence,  186  :  "[The  old  rule  waa  that]  if  he  appeared  to  be  incom- 
petent, either  by  bis  own  examination  on  the  roire  dire  or  hv  other  evidence,  the  objection 
was  immediately  made ;  for  if  not  taken  before  he  was  sworn  in  chief,  it  was  considered 
as  too  Inte  after  he  had  been  examined  by  the  party  calling  him  and  cross-examined  by 
the  other  side.  But  the  modem  practice  is  to  swear  the  witness  in  chief  in  the  first  in- 
stance, and  if  at  any  time  during  the  trial  it  be  discovered  that  he  Is  in  a  situation  which 
renders  him  incompetent,  it  is  then  time  to  take  the  objection." 

1843,  L.  C.  B.  Abinger,  in  Jac<At  v.  Layborn,  11  M.  &  W.  683,  692  :  "  A  counsel  who 
knows  of  an  objection  to  the  competency  of  a  witness  may  very  fairly  say,  '  I  will  lie  by, 
and  see  whether  he  will  speak  the  truth  ;  if  he  does  not,  I  will  exclude  his  evidence.'  I 
see  no  hardship  or  injustice  at  all  in  that  course.  ...  In  other  words,  an  examination 
on  the  voir  dire  may  be  instituted  at  any  period  of  the  examination." 

1842,  Professor  Simon  Greenleaf,  Evidence,  §  421.  "  In  regard  to  the  time  of  taking 
the  objection  to  the  competency  o£  a  witness  on  the  ground  of  interest,  it  is  obvious  that, 
from  the  preliminary  nature  of  the  objection,  it  ought  in  general  to  be  taken  before  the 
witness  is  examined  in  chief.  If  the  party  is  aware  of  the  existence  of  the  interest,  be 
will  not  be  permitted  to  examine  the  witness,  and  afterwards  to  object  to  his  competency, 
if  he  should  dislike  bis  testimony.  He  has  his  election,  to  admit  an  interested  person  to 
testify  against  him,  or  not ;  but  in  this,  as  in  all  other  cases,  the  election  must  be  made 
as  soon  as  the  opportunity  to  make  it  is  presented ;  and,  failing  to  make  it  at  that  time, 
he  is  presumed  to  have  waived  it  forever.'  But  he  is  not  prevented  from  taking  the 
objection  at  any  time  during  the  trial,  provided  it  is  taken  as  soon  as  the  interest  is  dis- 
covered." Thus,  if  discovered  during  the  examination  in  chief  by  the  plaintiff,  it  is  not 
too  late  for  the  defendant  to  take  the  objection.'  But  if  it  is  not  discovered  until  after 
tlie  trial  is  concluded,  a  new  trial  will  not,  for  that  cau.se  alone,  be  granted ;  <  unless  the 
interfsl  was  known  and  concealed  by  the  party  producing  the  witness.'  The  rule  on  this 
subject,  in  criminal  and  civil  ca.scs,  is  the  same.*  Formerly,  it  was  deemed  necessary  to 
take  the  objection  to  the  competency  of  a  witness  on  the  voir  dire ;  and  if  once  sworn  in 
chief,  he  could  not  afterwards  be  objected  to,  on  the  ground  of  interest.  But  the  strict- 
ness of  this  rule  is  relaxed ;  and  the  objection  is  now  usually  taken  after  he  is  sworn  in 
chief,  but  previous  to  his  direct  examination.    It  is  in  the  discretion  of  the  Judge  to  per- 


sliowinp;  interest  nee<l  not  be  produced  on  the 
voir  dire,  see  pout,  §  1 2,18. 

'  " Donelsoii  V.  Taylor,  8  Tick.  3!tO,  302; 
Beliher  v.  Mnjrnuy,  1  New  Pr.  Ois.  110";  l)iit 
see  Jucohs  v.  Lnvliourn,  mpni,  lor  the  moilerii 
English  rule  mntra.     For  modem  Anierieiin  np- 

Elications  of  the  rule,  see  the  followiiif; ;  1863 
eslie  II.  Sims,  39  Ala.  161  j  18S2,  Binfoitl  v. 
Deineiit,  72  iil.  491  ;  1803,  .Slattery  v.  .Sjatteiv, 
-  la.  -,  n.'J  N.  W.  201  ;  ISDS,  Stat  J  i:  Dowii"s, 
50  La.  An.  694,  23  So.  4,16  ;  1903,  Sumnierlin  v. 
R.  Co.,  X.  C.  -,  4,1  S.  K.  898  ;  1892.  Ren- 
son  V.  h.  S.,  146  U.  S.  325,  332  ;  1895,  Pillow 
V.  Inipr,  Co.,  92  Va.  144,  23  S.  E.  32  ;  1897, 
Speni'e  u.  Kepas-s,  94  id.  716,  27  S.  E.  583. 
"  "Slone  i>.  Blaukburn,  1  Rsp.  37  ;  1  .Stark. 


Eyid.  124  ;  Shurtleff  v.  Willard,  19  Pick.  202. 
Wlieie  a  party  has  luen  fully  apprised  of  the 
grounds  of  a  witticss's  inconipeteney  by  tlie 
opining  siieeoh  of  lounsel,  or  the  exaniination 
>/i  chief  of  the  witness,  doulits  have  l«eM  enter- 
tiineil  at  nisi  prius,  whether  an  olijeetion  to  the 
rornpetencv  of  u  witness  can  be  iK).stponi(l : 
1   I'liil.   Evi.l.   154,  note  (3)." 

»  ".laeolis  V.  Lavliourn,  11  M.  k  W.  685. 
An.l  see  Vaidlev  c.  AiMoU,  10  M.  &  W.  141  ; 
e.Iiir.  718." 

*  "Turner  ».  Pearte,  1  T.  R.  717  ;  Jackson  v. 
Jaeksoii.  5  Cowen  173." 

»  "N'iles  u.  Brailiett,  15  .Mass.  378." 

•  "CouiTMonuealth  v.  fJn'en,  17  Mas-s.  538: 
lioscoe's  Criin.  Evid.  124." 
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mit  th«  adren*  party  to  er(M»«nmiD«  the  witnMi,  m  to  hit  intMMt,  after  he  hai  bee 
exsmfned  in  chief ;  but  the  usual  coune  is  not  to  allow  queotioni  to  be  Mked  upon  th 
orowMzaniination,  which  properly  belong  only  to  an  examination  upon  the  voir  dirt. 
Rut  if,  notwithstanding  every  ineffectual  endeavor  to  exclude  the  witneM  on  the  i;rnun 
of  incompetency,  it  afterwardi  should  appear  incidentally,  in  the  coune  of  the  triui,  iha 
the  witness  is  interested,  his  teetimony  wil!  b>i  stricken  out,  and  the  Jury  will  be  inittructe 
wholly  to  Aiangard  it.*  The  rule  in  Equity  i>  the  same  a*  at  Law ;  •  and  the  priocipl 
applies  with  equal  force  to  testimony  given  in  a  deposition  in  writi.-^^,  and  to  an  on 
examination  in  Court  In  either  coie,  tlie  better  opinion  seems  to  be,  that  if  the  obje< 
tion  is  taken  as  soon  as  may  be  after  the  interest  is  discovered,  it  will  be  heard ;  but  af tti 
the  party  is  in  murd,  it  comes  too  late.>°  One  reason  for  requiring  the  objection  to  fa 
made  thus  early  is,  that  the  other  party  may  have  opportunity  to  remove  it  by  a  release 
which  is  always  allowed  to  be  done,  when  the  objectiou  is  taken  at  any  time  before  th 
examination  is  completed."  It  is  also  to  be  noted  a*  a  rule,  applicable  to  all  objection 
to  the  reception  of  evidence,  that  the  ground  of  objection  must  be  distinctly  stated  at  th 
time,  or  it  will  be  held  vague  and  nugatory."  " 

1877,  Staple;  J.,  in  Hord  v.  Colbert,  28  Gratt.  49,  64 :  "  The  authorities  leave  no  rooi 
for  doubt ;  *hey  hold  that  if  the  party  be  aware  of  the  existence  of  the  interest,  he  wi 
not  be  permitted  to  examine  the  witness  and  afterwards  to  object  to  his  incompetency  i 
he  should  dislike  his  testimony.)' 

§  587.  Same :  (5)  Jadfe,  not  Jury,  to  datormlna  Disqoallfloation.  Th 
following  passage  has  no  doubt  often  served  to  influence  judicial  rulings : 

1812,  Professor  Greenleaf,  Evidence,  §  425  :  "  The  question  of  interest,  though  invoh 
log  fauts,  is  still  a  preliminary  question,  preceding,  in  its  nature,  the  admission  of  tli 


'  "HowpII  v.  Lock,  2  Camp.  14;  Odiome  v. 
Winkley,  'i  Oallis.  SI ;  Perigal  p.  Nicholson, 
1  Wightw.  64.  The  objection  that  the  witness 
is  the  real  plain. iff,  oiif;bt  to  be  taken  on  the 
potV  dire :  Dewdney  v.  Palmer,  4  H.  &  W.  684  ; 
7  Dowl.  177,  8.  c." 

*  "  Davis  V.  Barr,  9  S.  &E.  137  ;  Schillenger 
0.  McCann,  6  Greenl.  364  ;  Fisher  v.  Willard, 
13  Mass.  379 ;  Evans  v.  Eaton,  1  Peters  C.  0. 
338,  4  Fo<i.  659  ;  Butler  v.  Tufts,  1  Shepl.  802  ; 
Stout  ».  Wooii,  1  Blackf.  71  ;  Mitubell  v. 
Mitchell,  11  0.  &  J.  383.  The  same  rule  seems 
applicable  to  all  the  instruments  of  evidence, 
wnethor  oral  or  written  :  Scribner  v.  At'Laiigh- 
lin,  1  Allen  379;  and  see  Swift  r.  Dean, 
6  Johns.  523,  S36 ;  Peri^  t>.  Nicholson, 
Wightw.  63 ;  Howell  v.  Lock,  2  Campb.  64  ; 
Needham  v.  Smith,  2  Vem.  464.  In  one  case, 
however,  where  the  examination  or  a  witneiut 
was  concluded,  and  he  was  dismissed  from  the 
box,  but  was  afterwards  recalled  by  the  Jiidfje, 
for  the  pill  iiose  of  asking  him  a  ijiiestion,  it  was 
ruled  by  Gibbs,  C.  .1.,  that  it  was  then  too  late 
to  ohjeet  to  his  competency :  Beechins  i'.  Oowor, 

1  Holt's  Cas.  313  ;  and  aee  Heely  v.  Barnes, 
4  Denio  73.  And  in  Chancery  it  is  helil,  that 
where  a  witness  has  been  cross-examined  by  a 
party,  with  full  knowledge  of  an  objection  to  his 
competency,  the  Court  will  not  allow  the  objec- 
tion to  be  taken  at  the  hearing :  Flagg  v.  Mann, 

2  Siimn.  487." 

•  "Swift  V.  Dean,  6  Johns.  .'>23,  638  ;  Need- 
ham  V.  Smith,  2  Vem.  463 ;  Vaughan  v.  Wot- 
rail,  2  Swanst.  400.  In  this  case,  Liord  Eldon 
said,  that  no  attention  could  be  given  to  the 
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evidence,  though  the  interest  were  not  dincoi 
ered  until  the  last  question,  after  he  has  bee 
'cross-examined  to  the  bone.'  See  Oreslev  u 
Evid.  234-236  ;  Kogers  r.  Dibble,  3  Paige  •£>» 
Town  V.  Needhara,  id.  646,  662  ;  Harrison  i 
Courtauld,  1  Buss,  t  M.  428  ;  Moorhouse  v.  l 
Passon,  O  Cooper,  Ch.  Cas.  300 ;  19  Ves.  4.'J; 
8.  c.  See  also  Jacobs  v.  Laybourn,  7  Jur.  bti: 
U  M.  t  W.  686." 

*•  "  Donelson  v.  Taylor,  8  Pick.  390.  Whei 
the  testimony  is  by  deposition,  the  objection, 
the  interest  is  known,  ought  regularly  tu  I 
taken  in  limine;  and  the  crosa-exaiiiinatio 
should  be  made  de  b'me  erne,  under  protint,  i 
with  an  express  reservation  of  the  right  ofolijci 
tion  at  the  trial ;  unless  the  interest  of  the  wil 
ness  is  developed  inciilentally,  in  his  testimnii 
to  the  merits.  But  the  practice  on  this  iK)iii 
admits  of  considerable  latitude,  in  the  disci  tio 
of  the  Judge :  United  States  v.  One  Case  o'  lai 
Pencils,  1  Paine  400.  16  Fed.  924;  Tel  .t  i 
Clark,  8  Pick.  51  ;  Smith  v.  Sjiarrow,  U  Jul 
126;  The  Mohawk  Bank  i>.  Atwater,  2  Pnia 
64  ;  Ogle  0.  Pelaski,  1  Holt's  Cas.  485  ;  2  liii.i 
Pr.  812.  As  to  the  mode  of  taking  the  objectio 
ill  Chancery,  see  1  Hoffm.  Chan.  489 ;  Gass  i 
Stinson.  3'Sumn.  606." 

"  "Tallinnn  v.  Dutcher,  7  Weiid.  180; 
V.  Wilson,  14  Johns.  378  ;  Wake  v.  Lock, 
&  P.  454.  " 

**  "  Camden  e.  Doremus,  3  Howard  51.1, 
Elwood  p.  Deifendoif,  6  Barb.  S.  C.  R. 
Carr  v.  Gale,  Daveis,  R.  337,  2  Fed.  434." 

For  depositions,  see  the  additional  cases  cite 
under  the  general  principle  ante,  J  18. 
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tMiimoDy  to  the  Jory.  It  ii  thertfon  to  be  determined  by  the  Court  alone,  it  being  the 
proTince  of  the  Judge,  and  notoftheJury,  in  the  first  instance,  to  pass  upon  its  tuflloieney.' 
.  .  .  ia  determining  the  question  of  interest,  where  the  evidenoe  is  derived  aliundt,  and 
it  depends  upon  the  decision  of  intricate  questions  of  fact,  the  Judge  may,  in  hia  disci^ 
tion,  take  the  opinion  of  the  Jury  upon  them.  And  if  a  witness,  being  examined  on  the 
t'oir  din,  testifies  to  facts  tending  to  prove  that  he  is  not  interested,  and  is  thereupon 
admitted  to  testify ;  after  which  opposing  evidence  is  introduced,  to  the  same  facts,  which 
are  thus  left  in  doubt,  and  the  facts  are  material  to  the  issue ;  the  evidence  must  be 
weighed  by  the  Jury,  and  if  they  thereupon  believe  the  witnen  to  be  interested,  they 
must  lay  hit  testimony  out  of  the  case."  * 

But  it  is  necessary  to  point  out  that  the  doctrine  of  the  last  sentence  in  this 
passage  is  unsound.  When  the  judge  has  ruled  upon  admissibility,  all  ques- 
tion of  a  rule  of  law  is  at  an  end.'  The  jury  cannot  again  apply  the  rule  of 
admissibility.  If  they  reject  a  witness'  testimony,  it  is  not  because  they  find 
him  to  be  ineligible  by  the  technical  rules  of  interest,  but  merely  because  on 
the  whole  they  do  not  believe  him.  The  fallacy  of  the  above  doctrine  has 
been  elsewhere  sufficiently  considered  in  other  applications  (ante,  §§  487, 
497 ;  post.  §§  861, 1451,  2550). 


»  "Hanis  r.  WUson.  7  Wend.  57." 
»  "  Wallter  v.  Sawyer,  18  N.  H.  191  ";  1902, 
Dowdy  V.  Wstaon,  116  Ga.  43,  41  8.  E.  366  (the 
trial  judge  on  objection,  ahonld  determine  the 
facta  by  a  preliminary  examination,  though  he 
may  in  hia  discretion  aubmit  the  question  to  the 
jury). 


*  1843,  L.  C.  B.  Abinger,  in  Jacob*  «.  Lay- 
bom,  11  H.  k  W.  685,  691  ("  When  a  man  ia 
examine<l  on  the  voir  dire,  the  examination  is 
only  to  aatiafy  the  conscience  of  the  judge,  the 
jury  having  nothing  to  do  with  it "). 
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1.  In  faaanL 


I  MO.  RUtory  of  tb*  Rult ;  No  othw  rimily 
lUUtionthlp  diMiaaUHw. 

fflOI.   r^licy  of  tb*  Rnl*. 

I  803.  Hamt :  Statutory  AlUrmtloni. 

1 60S.  Theoiy  of  the  L'ominoii-L«w  Rule ; 
RiUtioDthin,  nut  Propitrty-lDtemt,  (xcludM. 

I  004.  Wairtr ;  Sundry  I'riuciplM  diwrimi- 
Mt«d. 

9.  Who  la  MMlndad  m  «  •pona*? 

I  606.   Miitrm  i  Bigamoui  Mtrriagn. 


8. 


On  whoM  balwlf  ia  a  Spoaaa 
•xelHdad? 


}606.   Ocnenl  Principle. 
607.   Intemt  in  the  CauM ;  NomiDal  Party. 
608.    Same  :   KHiect  of  Statutea  qualifying 
Partiea  and  Intereated  Penona. 


|<0».  Oo^dafeadanti. 
1613.   Death  and  Dirorm. 

4.  teeaptteaa  to  tba  Bala. 

I  611.  Necraaity,  aa  ereatina  Exceptiona  at 
Common  Law  (In/uriaa  to  the  Wife,  fiailmenta, 
Acconnt-booka,  etc.). 

I  613.   Statutory  Ezeeptiona:  (1)  Joint  Par- 
tiea ;  Elfect  of  Statute  niakinK  Partiea  competent 
!614.    Same  :  (I)  Separata  Eatata. 
eiS.   Same  :  (8)  Wife  aa  if  Unmarried. 
616.   Same:  U)  Aoenta. 
617.   Same:  (8)    Ehindry    Statutory    Pro- 
riaiona. 


6.  Statntory  AbeUtloiL 

I  619.  Statutory  Abolition  of  Intereat  Dia- 
gualiHcation  doea  not  impliedly  remora  Marital 
Uiaqnalifieation. 

I  630.  Statutory  Expreai  Abolition. 


1.   Zn  ganaral. 

§  600.  Hlatory  of  tha  Xtda ;  Wo  othar  ramlly  XaUtloiiahip  dlaqnallflaa.  The 
history  of  the  disqualification  by  marital  relationship  can  better  be  examined 
at  the  same  time  with  the  privilege  based  on  the  same  relationship  (poat, 
§  2227).  It  sufiBces  to  notice  here  that  the  disqualification  first  comes  into 
notice  about  or  just  before  the  recognition  of  interest  in  general  as  a  disquali- 
fication, —  that  is,  the  time  of  Sir  Edward  Coke's  First  Institute,  1628.  It  is 
easy  to  see  that  whatever  considerations  were  then  moving  to  create  the  one 
disqualiScation  might  codperate  to  cause  the  other,  —  although  no  directly 
common  origin  or  association  appears  in  the  precedents.  But  the  singularity 
is  that  other  grounds  of  disqualification  which  would  naturally  be  linked 
with  the  present  one,  and  were  recognized  as  unquestionably  united  with  it 
in  the  two  other  legal  systems  of  the  time,  —  the  Roman  civil  and  the  eccle- 
siastical law '  — ,  failed  wholly  of  recognition  in  any  respect  in  our  own  law, 
namely,  the  ground  of  filial  or  paternal  relationship  and  of  domestic  depend- 
ency. That  servant  and  master  were  admissible  for  each  other  was  always 
the  law.'  That  father  and  son,  as  well  as  other  family  relations,  were  admis- 
sible for  each  other  was  never  doubtful,  though  the  objection  was  in  the 
beginning  frequently  raised,  upon  the  analogy  (probably)  of  the  civil  and  the 


*  For  these  rules,  see  the  quotatiooa  ante, 
I  575,  n.  They  obtained  in  Lauiaiana,  as  a 
follower  of  the  civil  law,  under  the  original 
code  of  that  State  (g  2260) ;  but  hare  since  been 


abolished ;  Rev.  Civ.  C.  8  2282,  Rev.  L.  1897, 
{  1101. 

*  Citations  antt,  {  575. 
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«oclMiutic«l  rulM.*  Thit  taomaly  it  difficult  to  expUin.  It  mar  perhiiM 
be  attribuuble  to  nothing  nore  than  the  schulaitic  reasoning,  peculiar  u.  the 
times,  which  sufHced  for  Coke's  mind,  namely,  the  le^al  identity  of  tlie  two 
spouses  (poU,  §  601).  This  theory,  which  of  course  did  not  apply  to  the 
parental  relationship,  assimilated  the  wife  to  the  husband,  and  thus  made 
her  share  the  disqualiHcatiou  which  he  as  a  party  {ante,  I  676)  already  was 
recognised  as  suffering. 

I  601.  PoUey  H  the  Kale.  In  considering  the  reasons  upon  which  the 
rule  rests  and  the  policy  of  altering  it,  the  distinction  must  be  kept  in  mind 
between  the  incapacity  of  the  one  spouse  to  testify  /or  the  other  and  the 
privilege  not  to  testify  agaimt  the  other.  This  distinction  (more  amply 
examined  pott.  §  2228)  warns  us  that  we  ore  here  considering  only  the  reu- 
sons  for  disqualifying  them  when  voluntarily  coming  forward  in  favor  of 
each  other,  — reasons  quite  inder«ndent  of  those  alTecting  the  privilege  of 
not  being  compellable  or  allowable  to  testify  against  each  other. 

(1)  The  earliest  reason  to  be  met  u  a  piece  of  metaphysical  fiction,  and 
calls  for  no  attempt  to  answer  it : 

1828,  Sir  Edward  Coke,  CommeDtery  upon  Littleton,  6  6:  «It  bath  bMn  resolved  bv 
Um  juKtioes  that  a  wife  csunot  be  produced  either  for  or  »gaxa»t  her  hiuband,  quia  lunl 
dua  anima  m  earn*  una."  .  v        -«. 

(2)  A  second  reason,  later  advanced,  was  the  marital  identity  of  interest, 
u  e.  the  same  reason  that  sufficed  for  interested  persons  in  general  : 

^firt  1726,  Chief  Baron  OUbtrl,  Evidence,  1.33:  "  The  second  corollary  to  Mn  «neral 
r.ile  [of  exclusion  from  interest]  is  that  hu.bond  and  wife  cannot  be  admitted  to  be 
witnetMS  for  or  against  each  other;  for  if  they  swear  for  the  benefit  of  each  other,  they 
are  not  to  be  believed,  because  their  iiitereiU  are  abwiutely  the  same,  and  therefore  thev 
can  gain  no  mors  credit  when  they  attest  for  each  other  than  when  any  man  attest  for 

ulODSolI* 

This  reason  is  a  plausible  one,  and  serves  well  enough  for  most  situations  at 
common  law.  where  the  wife's  property  interests  in  her  husband's  estote 
would  place  her  equally  under  the  disqualification  of  an  interested  person, 
and  viee  vei  m.  But  the  theory  fails  when  pushed  to  extremitius ;  for  the 
disqualification  prevailed,  by  general  acceptance,  even  where  tiieir  property 
interests  were  wholly  independent  (post,  §  603). 

(3)  There  must  be,  then,  some  other  or  further  reason ;  and  this,  naturally, 
is  the  supposed  bias  of  affection,  —  that  partisanship  which  may  ordinarily 
be  assumed  from  the  very  existence  of  the  marital  relation : 

•  1630,  Moor's  Cawi,  Hetley  137  ("  Button 
said,  tliere  can  be  no  exception  to  the  witness 
who  in  cozen  to  the  party,  to  hinder  his  evidi-nce 
in  our  law  ;  to  which  all  agreed  ") ;  Ante  1635, 
Hudson,  Treatise  of  the  Star  Chamber,  nt.  Ill 
(  21.  in  Hargr.  Collect.  Jurid.  205  ("The  son 
may  be  a  witness  for  the  father") ;  AnU  1726, 
Gilbe-t,  Evidence,  '33  ("But  no  other  relation 
IS  excluded,  beo  ■  ,  no  other  relation  is  abso- 
lutely the  same  ^i  interest     But  by  the  civil 
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law,  servants  and  children  were  excluded  be- 
cause the  parents  and  roasters  had  absolute 
power  over  them,  and  therefore  under  that  law 
they  swore  with  manifest  interest  to  tbem- 
selves ") ;  1727,  Dalton,  The  Country  Justice, 
2d  ed.,  c.  164;  1762,  B.  b.  Cikliampton,  1  Wil- 
son  332,  Sayer  45,  McNally,  Evidence,  182 
("  Mere  relationship,  how  near  soever  the  reU- 
tion  may  be,  does  not  go  to  the  competency  of  a 
witness   ). 
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1M«,  Somuth,  J.,  In  Jakntlen  ».  Shitr,  11  Owtt  831.  8M;  "Fnw  Um  ll.ti»«l« 
niAtion  b«tw«wii  iiuxbuiid  anil  wW«,  wid  from  Um  iHong  Wm  of  fading  tow»r4t  ••eli 
other,  tiM  l»w  hni  provLIrd  thirt  tttiibn  iImII  b«  •  witoMi  In  r«gM«t  Ut  •mj  Mbjwt  in 
whloh  Uw  other  U  iiiUrattwI.'' 

(4)  But  itill  »  fourth  rewon  —  fanU»tlo  enough  — luu  been  ulvanced, 
analogous  to  that  which  hai  been  advanced  for  the  privilege  (poll,  i  2228) 
and  yet  different,  in  its  origin,  namely,  the  danger  of  thu.  Jieturbance  of 
marital  peace  which  might  occur  if  the  wife,  b«'ing  available  fur  the  husband, 
should  be  expected  by  him  to  come  forward  and  perjure  herself: 

18«0,  Sargtni,  J  ,  In  A'«%  v.  Proctor,  41  V.  H.  130,  149 1  "  We  b«Hwt  that  the  tme 
reiunn  why  a  wife  nhoold  not  be  allowed  to  tenllfy  either  for  or  againtt  her  huaband  at 
common  law  haa  always  been  a  sort  of  coraponnd  reawp,  foundi^  partly  In  intereet,  to  be 
•ure,  and  the  Identity  of  the  pemoni,  but  partly  aUo  upon  oonditloni  of  public  policy.  .  .  . 
We  tlilnk  that  coinlderatlona  of  public  policy  —  the  fear  of  nowing  dineenelona  lietween 
man  and  wife,  and  of  occaiionliig  perjury  .  .  .  —  are  equally  satlifactory  reason*  why 
they  ahould  not  be  allowed  to  testify  In  each  other's  fa»or.  It  Is  to  be  feared  that  In 
some  inetancea.  If  not  in  many,  if  it  were  understood  that  a  wife  could  testify  for  her 
husband  'mt  not  against  him,  where  the  hu>baiid  has  the  misfortune  to  be  litigious  and 
tlie  still  greater  misfortune  to  l>e  tinprincipled,  that  the  wife  would  «nd  hereelf  called 
upon  too  often  to  choose  between  her  duty  to  her  God  and  the  requlremeiiU  of  (not  to  say 
her  duty  to)  her  husband,  —between  violating  the  obligation*  of  her  oatn  and  incurring 
the  displeasure  of  him  whom  she  has  promised  to  love,  honor,  and  obey." 

(6)  And,  finally,  since  a  wife,  if  called  by  her  husbpnd.  tT-.ust  be  siih- 
jecttid  to  a  cross-examination  which  might  call  for  truths  uni,..orable  to  Ins 
cause,  the  same  danger  (whatever  it  amounts  to)  here  recurs  again,  with 
such  added  and  similar  dangers  (from  telling  the  truth  against  him)  as  the 
privilege  (post,  §  222«)  is  designed  to  forefend. 

What,  then,  of  these  various  reasons?     Is  there  any  soundn3S8  in  them  ? 

As  to  the  first,  no  one  has  ever  thought  it  worth  either  defending  or  an- 
swering. The  second  does  not  even  adequately  explain  the  law ;  but,  so  far 
as  it  does,  it  stands  or  falls  by  its  prototypes,  the  reasons  for  disqualification 
by  interest  in  general,  which  are  now  universally  repudiated  (ante,  §  576). 
The  third  reason  is  nothing  more  than  the  second  in  another  variety  —  i.  e. 
the  supposed  danger  of  falsification  by  a  witness  subject  to  the  bias  of 
marital  affection,  instead  of  the  bias  of  pecuniary  interest ;  and  it  can 
hardly  be  contended  that  the  danger  in  this  form  is  different  enough  in 
degree  to  override  the  arguments  applicable  in  opposition  to  the  other  form 
(ante,  §  576).  In  short,  the  possibility  of  falsification  by  wife  or  husband  is 
no  more  a  reason  for  exclusion  than  the  same  possibility  by  a  person  pecuni- 
arily interested ;  and  the  objectionable  inconsistencies  and  irrational  quibbles 
which  disfigure  the  rule  are  as  much  apparent  in  the  one  form  as  in  the  other 
The  fourth  argument,  based  on  the  ground  of  possible  dissension,  is  open  tc 
the  objections,  first,  that  it  is  a  mere  apprehension,  not  worthy  of  considera- 
tion as  appreciable ;  secondly,  that  it  deprives  honest  causes  of  upright  testi- 
mony for  the  sake  of  preventing  dishonest  causes  from  using  false  testimony 
thirdly,  that  It  attempts  to  distort  the  natural  rules  of  testimony  for  the  sake 
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of  preventing  mariul  infelicities  wliich  either  ought  to  he  otherwbe  and 
more  directly  remcdieil,  or  elie  rest  upon  nuch  .le^p-wuted  cnuiRn  tliat  it 
is  uaeleu  to  exixKst  to  remedy  them  by  legal  interferance.  In  othi-r  worda, 
where  the  husband  of  the  suppost-d  unprincipled  sort  exists,  the  attuuipl  to 
regulate  his  daily  domestic  tyrnnny  by  the  casual  application  of  a  rule  of 
evidence  is  ridiculous;  and,  lieyond  this,  to  build  up.  for  all  families  not  so 
niHicteil,  a  rule  of  universol  .loprivntion  having  this  abnormal  tyi«  of  mascu- 
line Borgia  for  its  basis,  is  to  go  t..  fantastic  extremes  of  caution.  Finally, 
the  possibility  of  adverse  testimony  on  cross-examination  is  an  objection 
which  need  not  be  entertained  on  behalf  of  one  who  has  himself  —  by 
hypothesis  — called  his  wife  in  his  fovor;  he  desirtm  to  use  her  testimony, 
and  may  be  therefore  supposed  to  accept  the  risk  of  unwelcome  results  on 
cross^xamination.  The  law  cannot  properly  refuse  him  the  right  to  her 
testimony  on  account  of  a  risk  which  he  himself  is  willing  to  assume.  Add 
to  all  this,  that  the  rule  is  equally  open  to  all  those  general  objections  which 
weigh  against  the  rule  of  discjualification  by  interest  (a»/«.  §  576X  In  the 
fo'l.jring  passages  are  expounded  the  chief  of  the  foregoing  objections  in 
varying  phrase : 

1852^rf«  J..  Jn  SlapUlon  v.  Crofl,,  18  Q.  B.  867.  377:  "  If  the  question  mnr  be 
coMidered  with  reference  to  the  interest  of  truth,  it  b  clesr  the  exclu»ioii  of  euential 
information  as  a  roesns  for  finding  truth  U  absurd.  It  i«  not  doubte<l  that  wive,  often 
poHCM  esw^ntisl  information  as  to  matters  within  the  unual  province  of  a  wlf.,  and  as  to 
thoM  conducted  by  her  as  agent  for  her  h.-band.  and  as  to  those  which  she  happened  to 
witness.  If  cMential  witnesses  ,ir«  excluded,  there  is  the  ••. .  ,,m  evil  of  deciding  without 
knowleage,  and  there  is  the  probable  evil  of  Kbaking  confidence  in  the  law.  .  .  .The  idea 
that  husbands  would  generally  suborn  their  wives  to  perjury,  and  persecute  them  if  thev 
spoke  truth,  is  to  my  mind  unworthy  of  the  time.  There  is  no  reason  to  suppose  that 
wives,  If  admitted,  would  be  worse  treated  in  respect  of  their  testimony  than  in  respect 
of  any  other  part  of  their  conduct,  or  be  more  pions  to  untruth  than  any  other  clau  of 
witnesses;  and  if,  by  reason  of  tlie  exclusion  of  the  wife,  the  husband  has  to  suffer  an 
sdverse  judgment  contrary  to  the  truth,  and  [therefore  to  suffer]  the  consequent  loss,  he 
would  dissent  with  much  reason  from  the  xealous  declarations  that  such  n  mean  for  pro- 
tecting  the  peace  of  his  family  and  the  sanctity  of  his  marriage  was  better  than  adminis. 
tfring  the  taw  according  to  truth." 

1853,  Engluh  Common  Law  Practice  CommMon,  Second  Report,  11:  "The  highly 
»«ti»factory  result  of  these  more  enlarged  views  [represented  by  the  abolition  of  disquali- 
fication by  interest  in  general]  induces  us  to  consider  whether  an  exception  preserved 
by  the  late  stetute,  namely,  the  exclusion  of  husband  and  wife  as  witnesses  for  or  against 
each  other,  may  not  be  abolished.  ...  The  incompetency  of  husband  and  wife  to  be 
witnesses  for  one  another  is  said  to  rest  on  three  grounds:  1st,  Identity  of  interest; 
2d,  the  consequent  danger  of  perjury  j  3d,  the  policy  of  the  law,  which,  as  it  is  said, 
'deems  it  necessary  to  guard  the  security  and  confidence  of  private  life,  even  at  the  risk 
of  an  occasional  failure  of  justice,'  and  which  rejecU  such  evidence,  because  ite  admission 
would  lead  to  domestic  disunion  and  unhappiness.  The  first  two  grounds  are  manifestly 
no  longer  tenable,  since  the  parties  to  suite  have  been  themselves  made  competent  to  give 
evidence.  It  remains  to  be  considered  how  far  the  third  ground  should  be  allowed  to 
exclude  testimony  which  may  be  essential  to  justice.  In  the  first  place,  it  seems  clear 
that  no  disturbance  of  domestic  happiness  need  be  apprehended  from  permitting  husband 
and  wife  to  call  one  another  as  witnesses.  The  evidence  may  in  many  cases  be  indispen- 
sable.   A  wife  often  keeps  her  husband's  books,  conducU  his  business  in  his  absence,  pays 
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or  receiTes  money  for  him.  Eren  in  matter*  in  whicli  die  may  take  a  lew  active  part,  her 
teitiinony  may  be  tiie  only  one  to  prove  facU  essentia)  to  tlie  vindication  of  her  liusband'i 
riglito,  or  it  may  be  valuable  aa  confirmatory  of  the  evidence  of  other  witnetwes:  eo,  the 
testimony  of  the  husband  may  be  material  to  the  wife  in  matters  relating  to  her  separete 
estate,  to  the  proof  of  her  coverture,  if  sued  aa  a  feme  sole,  and  the  like.  It  seems  diffi- 
cult to  assign  any  reason  why  the  law  should  be  more  tender  of  the  domestic  happiness  of 
marned  persons  than  they  are  themselves  disposed  to  be;  the  only  danger  that  can  be 
suggested  is,  that  evidence  might  be  extracted  from  the  witness,  by  the  adverse  party, 
prejudicial  to  the  interest  of  the  married  plaintiff  or  defendant,  and  that  some  bitterness 
of  feeling  might  arise  in  consequence;  but  of  the  probability  of  such  a  result  the  mar- 
ried couple  are  themselves  the  best  judgen.  Should  any  fact  be  thus  brought  to  light 
which  would  otherwise  have  remained  unproved,  the  interesU  of  truth  will  be  thereby 
promoted,  and  any  transient  interruption  of  conjugal  harmony  from  such  a  circumstance, 
or  from  disappointment  occasioned  by  the  evidence  falling  short  of  what  was  expected, 
would  be  a  trifling  evil  compared  to  the  mischief  which  must  result  from  the  exclusion  of 
testimony  essential  to  the  ends  of  justice  and  truth."  * 

§  602.  Same :  Statutory  AlterationB.  The  validity  of  this  misgtiided  rule 
of  the  common  law  could  not  long  have  remained  unquestioned,  as  soon  as 
any  discussion  was  raised  reghrding  the  propriety  of  the  general  rules  for 
competency  of  witnesses.  In  England,  Beutham  launched  against  the  rule 
his  well-merited  invectives,  and  in  tliis  country  they  were  presented  in  the 
treatises  of  Livingston  and  of  Appleton.  The  first  step  was  taken  in  England 
as  early  as  1846,  when  husband  and  wife  were  made  admissible  in  the  County 
Courts.1  xhen  in  1853,  after  parties  and  interested  persons  had  been  made 
competent,'  husbands  and  wives  were  made  admissible  in  civil  cases,  except 
for  proceedings  founded  on  adultery;*  this  exception  in  civil  cases  was 
removed  in  1869  ;♦  and  finally,  the  incompetency  in  criminal  cases  was  abol- 
ished in  1898.*  In  the  United  States,  the  progress  has  been,  in  most  juris- 
dictions, equally  slow,  and  in  some  even  slower.  Furthermore,  it  has  been 
made  in  very  similar  stages,  —  that  is,  the  marital  disqualification  has  usually 
not  been  recognized  as  outgrown  until  after  the  disqualification  of  parties 
and  interested  persons  had  been  removed,  and  the  recognition  has  been  given 
force  in  civil  cases  earlier  than  in  criminal  cases.  These  distinctions  seem  to 
be  somewhere  obscurely  rooted  in  the  subject,  so  that  the  instant  apprehen- 
sion of  the  unsoundness  of  all  of  these  limitations  has  seldom  been  found. 
Some  jurisdictions,  however,  have  served  as  notable  exceptions,  and  in  them 
no  vestige  of  these  outworn  rules  now  remains.  In  possibly  less  than  a 
third  of  the  jurisdictions  this  is  substantially  the  case.  In  more  than  an- 
other third,  the  marital  disqualification  is  still  preserved,  with  large  cla-s-ses 
of  statutory  exceptiims ;  and  in  the  remainder,  the  common  law  rule  is  still 
sanctioned  by  statute.' 

»  The  statute  of  IP  :.  U  t  l.'S  Viot.  c.  99, 
f§  2,  S,  hail  been  held  uot  to  remove  by  iinpli- 
cation  the  marital  inconijietenc". 

•  St.  16  4  17  Vict.  c.  83,  J  I. 
«  St.  32  &  33  Vict.  c.  68,  {  3. 
»  St.  61 1, 62  Vict.  c.  36,  §  1.    All  these  stat. 

utea  are  set  forth  anU,  §  488. 

*  These  statutes  are  set  out  ante,  {  488. 


*  The  arguments  are  more  fully  presented  iu 
the  foUowinp  works :  1828,  iWntham,  Rationale 
of  Judicial  Evidence,  book  IX,  vt.  IV,  ch.  V, 
i  4  (Works,  Bowring's  ed.,  vol.  Vll,  p.  480) ; 

Circn  1823    *'  '       '        ' ' 

the   Code   -   , 

452  ff.) ;  I860,  Appleton,  Evidence,  c.  IX. 

^  St.  9  &  10  Vict  c.  06. 


i,  Livingston,  Intnxiuctory  Report  to 
of  Evidence   (Works,   ed.    1872,    I, 
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It  is  therefore  n^rs.yrnrv  to  corjsider,  under  each  part  of  the  subject,  first, 
the  scope  of  the  ru  o  at  coiuiuon  l.;w  and,  secoudly.  the  effect  of  statutory 
alterations. 

§  603.  Theory  ot  *-h,<  Coiiunoa-L<  ir  Rule  ;  ReUUoiulilp,  not  Property  In- 
terest, ezoludea.  Th^  fuud^'".  iital  theory  of  the  common-law  rule  was  that 
the  relationship,  not  the  pecuniary  interest,  caused  the  disqualification ; 
hence,  the  rule  applied  even  where  the  witness  offered  had  no  interest  iu  the 
estate  of  the  spouse  who  was  a  party  to  the  suit : 

1835,  Lee,  J.,  in  Wiltiam  Ir  Mary  College  v.  Powell,  12  Gratt.  372,  383:  "Thomas  J. 
Powell  U  offered  as  a  witness  [for  his  wife's  estate]  iu  support  of  the  settlement  made  by 
him  upon  bis  wife,  [which  U  now  sought  to  he  set  aside  as  void  against  creditors,  the 
husband  being  insolvent].  For  this  purpase  he  was  clearly  incompetent.  .  .  .  That  be 
was  not  himself  personally  interested  because  he  was  l)Ouud  for  the  college  debt  in  any 
case,  or  that  his  interest  was  the  same  either  way,  does  not  vary  the  case.  The  author- 
ities  cited  show  that  his  incompetency  does  not  rest  upon  the  narrow  ground  of  a 
personal  and  direct  interest,  but  upon  other  and  different  principles.  Indeed,  the  incom- 
|>etency  has  been  maintained  even  where  the  husband's  interest  was  the  other  way.  Thus, 
in  an  action  by  the  trustee  for  a  wife  against  the  sheriff  for  taking  goods  wliicli  were  her 
separate  property,  under  an  execution  against  the  husband,  the  husband  was  held  to  bo 
an  incomi)eteut  witness  for  the  plaintitT  (the  wife  being  regarded  as  the  real  plaintiff), 
although  he  had  an  interest  on  the  other  side,  in  having  his  debt  satisfied  by  the  levy  of 
the  execution." 


.fuaiij 


This  theory  was  maintained,  without  dissent,  whenever  occasion  arose.^ 
Nevertheless,  it  was  not  always  consistently  carried  out  to  its  complete  ex- 
tent furthermore,  it  was  applied,  not  in  spirit,  but  only  in  technical  strict- 
ness, i.  e.  the  fact  of  bias  was  not  looked  for  anew  in  each  case  and  the  rule 
applied  wherever  such  bias  was  to  be  presumed ;  but  the  principle,  though 
placed  upon  the  above  ground,  was  once  for  all  reduced  to  a  rule,  framed  for 
the  specific  and  limited  case  of  a  wife  or  husband  testifying  for  the  others 
interest,  and  was  then  enforced  on  those  technical  lines.  Thus  it  often 
admitted  persons  in  situations  where  such  a  bias  would  in  fact  be  equally 
likely,  and  excluded  them  in  situations  where  such  a  bias  would  be  by  no 
means  likely.  These  peculiarities  may  be  further  noticed  in  dealing  with 
the  details. 

The  classes  of  questions  that  arise  fall  naturally  under  four  heads :  Who 
is  excluded  as  being  a  spouse  ?    On  whose  behalf  is  a  spouse  excluded  ? 


\  1792,  Davis  v.  Dinwocly.  4  T.  R.  678 
(action  for  value  of  goods,  sei/.rd  on  execution 
aRninst  L.,  by  executrix  of  trustee  under  a  mar- 
riiiKe-settlement  ou  L-'s  wife  j  L.  not  admitted 
for  the  nlaintiff,  although  be  would  tie  liable  if 
lii»  wife  s  goods  were  not) ;  1830,  Terry  v.  Bel- 
cher, 1  Bail.  688,  671  ("iu  law  they  are  identi- 
cal, notwithstanding  any  contract  that  may 
exist  between  them  ")  ;  1844,  Osbom  v.  Black, 
SiHwrs  Ell.  431,  435 ;  1860,  MiDuflSe  v.  Green- 
way,  24  Tex.  626,  629  ;  1855,  William  4  Mary 
College  II.  Powell,  12  Oratt.  372,  S82  (sec  quota- 
tion aupra);  1878,  Murphy  v.  Carter,  23 id.  477, 
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488 ;  1881,  Fink  v.  Dennv,  75  Va.  663,  669  ; 
1886,  Mills  V.  8|M-ncer,  81  id.  751,  755.  In 
particular,  the  husband  was  disijualitied  even  in 
suits  conceniing  the  wife's  scpanUeaitaU:  1838, 
Trenton  B.  Co.  i'.  Wooilrufi;  2  N.  .1.  E.i.  117, 
131  ;  1835,  Warner  v.  Dyett,  2  Edw.  Cli.  497  ; 
1840,  Hosavk  v.  Rogers,  8  Paige  229,  242 ; 
1845,  Hurrell  v.  Bull,  3  Sandl.  Ch.  15,  24. 
The  rule  has  been  applieii  in  other  than  the  or- 
dinarj' tribunals :  1898,  .Seaton  v.  Ki'hdall,  171 
III.  410,  49  N.  E.  661  (wife  inconiiict.Mit,  in  ar- 
bitration proceedings  between  huslund  and  third 
person). 
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What  exceptions  exist,  at  common  law  or  by  statute' 
statutes  abolished  the  general  rule? 

§604.  Waiver;  Bondry  Prlnoiples  dlaorlmlnated.  (1)  The  doctrine  of 
toaiver  applies  exclusively  to  Privilege  (jaost,  §  2242) ;  a  disabiUty  cannot  be 
waived.  One  spouse,  therefore,  cannot  by  any  attempted  waiver  be  enabled 
to  call  for  the  favoring  testimony  of  the  other.* 

(2)  The  question  of  pleading  in  chancery,  whether  the  answer  of  wife  or 
husband  can  be  used  for  the  other  as  co-party,  rests  on  other  principles  than 
the  present  rule  of  evidence.' 

(3)  The  use  of  hearsay  statements  of  a  wife  or  husband,  admissible  under 
recognized  exceptions  to  the  Hearsay  rule,  seems  never  to  have  been  regarded 
as  limited  by  the  present  disqualification.' 

(4)  Whether  one  may  testify  to  his  own  marriage  involves  usually  no 
other  question  than  perhaps  the  interest-disqualification,  and,  when  that 
prevailed,  was  answered  in  the  affirmative.* 

2.  Who  U  ezolnded  aa  b«ing  a  Spouse  ?* 

§  605.  Miatrese;  Bisamoue  Marriage.  The  rule  excluded  such  a  person 
only  as  fulfilled  the  technical  definition  of  lawful  husband  or  wife.  No 
doubt  this  was  an  absurd  limitatimi ;  because,  on  the  orthodox  theory  of 
marital  bias  [ante,  §  603),  the  existence  or  absence  of  the  bias  would  prob- 
ably not  depend  on  the  technical  validity  of  the  relation.  Nevertheless,  it 
is  needless  to  complain  of  a  minor  absurdity  in  a  rule  which  had  its  very 
foundation  upon  a  fallacious  notion  of  testimonial  principles. 

It  followed  that  a  mistress  or  concubine,  being  not  a  legal  wife,  was  admis- 
8ible.»    It  followed  also  that,  if  there  had  been  a  bigamy,  the  first  spouse 


»  There  cannot  be  the  slightest  doubt  upon 
principle,  but  the  few  rulings  are  not  satisfac- 
tory, partly  owing  to  the  usual  statutory  regula- 
tion, in  the  same  section  («.  y.  Cal.  C.  0.  P. 
{  1881)  of  both  the  disqualification  and  the  privi- 
lege, the  language  of  the  one  beiug  in  truth 
inappropriate  for  the  other:  1852,  Baibat  v. 
Allen,  7  Exch.  609  (waiver  not  allowed,  because 
the  consent  was  not  given  till  after  the  judge's 
ruling  of  exclusion  ;  whether  it  could  have  suf- 
ficed, if  maile  Viefore,  was  the  subject  of  difffr- 
eno*  of  opinion) ;  1898,  Falk  v.  Withain,  120 
Cal.  479,  62  Pac.  707  (incapacity  of  the  other 
ipou.se  to  consent  does  not  allow  an  examina- 
tion); 1862,  Kuss  V.  Sti-aralH)at  War  Eagle,  14 
la.  363,  375  (waiver  allowable  under  a  statute 
expressly  sanctioning  a  waiver ;  the  rule  being 
applicable  in  practice  to  the  case  of  a  husband 
obiecting  to  his  co-party  calling  the  wife); 
1865,  Blake  v.  Graves,  18  id.  312,  SI 8  (same; 
by  a  majority);  1901,  Murphy  v.  Ganey,  23 
Utah  633.  66  Pac.  190  (an  implied  consent  suf- 
fices, under  Kev.  8t.  {  3412).  Supposing,  how- 
ever, that  by  statute  the  disqualification  is 
removeil,  the  question  may  arise  whether  the 
spouse  has  waived  the  right  to  call  the  other : 
1890,  Woll'ord  v.  famham,  44  Minn.  169,  46 


N.  W.  295  (wife's  objection  to  husband's  being 
called  against  her  is  not  a  waiver  preventing  her 
from  calling  him  later  in  her  belmll). 

*  See  Frank  v.  Lilienleld,  1880,  33  Gratt. 
377,  380. 

*  Examples  may  be  found  pott,  in  S§  1718, 
1730  (wife's  declarations  of  affection,  etc.),  1747, 
1772  ff. 

*  1736,  Stapleton  f.  Stapleton,  luse  temp. 
Hardwicke  277.  For  cases  where  the  present 
principle  is  genuinely  involved,  see  pout,  J  607. 

'  'The  word  "sijouse"  will  here  be  em- 
ployed, to  avoid  the  cumbrousness,  not  to  say 
confnsion,  which  the  use  of  "  husband  and 
wife  "  involves.  We  nee<l  such  a  single  word 
for  purposes  of  scientific  legal  discussion.  It 
exists  in  the  Continental  law  and  in  our  own 
Louisiana  law. 

»  1889,  R.  V.  Nan-e-qnis-a-ka,  1  N.  W.  Terr. 
211  (an  Indian  marringe,  held  sufficient  on  the 
facts);  1867,  Flanagin  v.  State,  25  Ark.  92; 
1876,  Rickerstricker  ».  State,  31  id.  207  ;  1871, 
Hill  V.  State,  41  Oa.  484,  496,  B03 ;  1811, 
Meunier  u.  Couet,  2  Mart.  U.  56  ;  1854,  ,1"  • 
son  r.  Melville,  9  La.  An.  308,  aemble;  1870, 
Dennis  v.  Crittenden,  42  N.  Y.  542,  546  ;  1872, 
Birdsall  v.  Pattenon,  61  id.  43,  47. 
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alone,  being  the  only  lawful  one,  was  inadmissible;*  though  here  some  un- 
certainty existed  as  to  the  extent  to  which  the  proof  of  the  first  marriage 
must  go  in  order  to  qualify  the  later  spouse  or  disqualify  the  prior  one.* 

3.  On  whosa  behalf  U  a  Spouae  excluded? 

§  606,  Omeral  Principle.  Husband  or  wife  is  excluded  from  testifying 
for  the  other.  What  is  it,  then,  to  testify /or  the  other  ?  Is  it  merely  to 
speak  favorably  for  the  other  in  any  sense,  — for  example,  by  speaking  to  the 
other's  credit  as  a  witness,  or  by  corroborating  his  testimony,  or  by  con- 
tributing any  fact  whatever  which  palpably  redounds  to  the  advantage  of 
the  other  in  any  respect  whatever  ?  If  the  theory  of  marital  bias  (ante, 
§  603)  were  to  be  carried  out  in  the  fullest  intent,  such  would  be  the  effect 
of  the  principle ;  for  the  supposed  marital  bias  would  affect  any  and  every 
topic  of  testimony.  But  that  theory  is  not  logically  carried  out.  It  is 
limited  (as  already  noted  in  §  603)  by  a  strictly  technical  definition  of  advan- 
tage or  profit.  To  speak  for  another  is  understood  in  the  narrow  sense  of 
speaking  /or  his  leyal  interest  in  the  cause  in  hand.  No  other  advantage  or 
profit  or  credit  which  may  be  favored  by  the  testimony  is  regarded  as  re(}uir- 
ing  this  prohibition.  The  other  person  must  have  an  interest  in  the  event 
of  the  cause,  in  order  that  the  spouse's  testimony  be  inadmissible.  This 
limitation  was  formed  in  analogy  to  the  general  rule  disqualifying  interested 
persons  {ante,  §  576),  and  it  was  convenient  enough  as  a  test ;  although  a 
little  reflection  shows  that  the  adoption  of  it  in  the  present  connection  was 
by  no  means  a  necessary  logical  consequence.  In  other  words,  the  common 
law  made  two  distinct  assumptions,  first,  that  a  specific  kind  and  quantity  of 
interest  would  probably  induce  a  person  to  falsify,  and,  secondly,  that  pre- 
cisely the  same  kind  and  quantity  of  interest,  no  more  and  no  less,  must  be 
at  stake  for  that  person  in  order  that  the  person's  husband  or  wife  should 
probably  be  induced  to  falsify. 

The  principle  finds  application  in  several  aspects : 

§  607.  Intereat  in  the  Cauae ;  Nominal  Party.  On  the  one  hand,  the  fact 
that  the  one  spouse  is  interested  in  the  event  of  the  cause,  even  though  not  as 
a  party  to  the  record,  serves  to  exclude  the  testimony  of  the  other  spouse.^ 


•  1702,  Bronghtan  o.  Harpur,  2  Ld.  Raym. 
752  (ejectment ;  first  wife  not  admitted  for  de- 
feniliint  to  prove  a  marriage  prior  to  that  under 
which  the  phiintiff  claimed) ;  1842,  State  v.  Pat- 
terson, 2  Ire<I.  346,  354  (second  wife  admitted). 

*  18118,  Uwery  e.  People,  172  111.  468,  60 
N.  E.  165  (if  a  fimt  marriage  is  in  controversy, 
a  second  alleged  wife  is  incompetent) ;  189it, 
liark  V.  People,  178  id.  37,  52  N.  E.  857  (for- 
pery  ;  alleged  second  wife  admissible,  on  a  show- 
ing  that  the  first  wife  was  living  and  undivorced 
at  the  time  of  the  second  marriage).  On  these 
points,  consult  also  the  precedents  pout,  §  2230, 
uniler  Privilege,  where  tne  same  question  arises 
and  the  rulings  are  more  numerous. 

'  In  the  following  cases  this  rule  was  applied 


to  exclude  the  witness  :  1701,  Tiley  ».  Cowling, 
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1  Ld.  Eaym.  744  (itarrier's  action  for  trover 
against  (lersou  wrongfnily  taking  goods  con- 
signed ;  consignor's  wife,  not  admitted  for  plain- 
tiir,  because  the  judgment  and  testimony  could 
be  used  by  the  consignor  in  suing  the  carrier) ; 
1826,  Cornish  v.  Pugh,  8  Dowl.  &  K.  65  (wife 
of  defendant's  bail,  excluded) ;  1824,  Corse  v, 
Patterson,  6  H.  &  J.  153  (wife  not  admitteil  for 
husband's  mortgagee  sued  in  replevin  by  Another 
person) ;  1824,  Griffin  v.  Brown,  2  Pick.  303,  308 
(action  against  the  slieritf  for  a  debtor's  escape; 
debtor's  wife  not  admitted  for  the  defendant  to 
prove  the  debtor's  insolvency,  because  the  judg- 
ment would  be  conclusive  as  to  dsniagt^s  in  the 
sheriifs  action  against  the  debtor) :  1866,  Young 
V.  Gilman,  48  N.  H.  484,  486  ;  1829,  Leggettu. 
Boyd,  3  Wend.  876  (wife  of  a  special  bail,  sz- 


'■ 


fi 


i» 


1607 


TESTIMONIAL  QUALIFICATIONS, 


[Chap.  XXIV 


On  the  other  hand,  the  fact  of  the  one  spouse  being  a  nominal  party  to  the 
record,  without  real  interest  in  the  issue,  does  not  exclude  the  other  spouse.' 
§  608.  Bam* :  Bffaot  of  Btatutaa  qualifying  Partiaa  and  Intaraated  Paraona. 
Suppose,  now,  that  by  a  statute,  which  does  not  expressly  affect  the  disquali* 
iication  of  the  spouse  offered  as  a  witness,'  the  disqualification  of  parties  and 
interested  persons  is  abolished ;  what  test  remains  for  determining  the  mat- 
ters examined  in  the  foregoing  section  ?  The  test  whether  one  was  attempt- 
ing to  testify  for  the  other  was  there  seen  to  be  whether  the  other  was  legally 
interested  in  the  cause  and  thus  himself  was  disqualified ;  since  that  interest 
no  longer  disqualifies  the  other,  and  its  definition  for  that  purpose  is  no 
longer  important,  shall  it  nevertheless  remain  as  the  test  for  the  present 
purpose  ?  To  preserve  it  would  seem  to  be  anomalous ;  and  yet  to  invent 
any  other  would  be  hazardous.  There  is  a  singular  dearth  of  authority ;  in 
one  jurisdiction  the  old  test  of  interest  has  been  preserved  —  for  example,  a 
wife  may  not  testify  for  a  husband  who  is  interested  and  yet  is  himself  com- 


cluded) ;  1814,  Snyder  v.  Snyder,  6  Binn.  483, 
487,  492  (aijaiust  (ilaintin  heirs,  defemlant 
claimed  title  by  administrator's  sale ;  the  husband 
of  one  who  would  obtain  dower  if  the  sale  was 
set  aside,  not  admitted  for  plaintiff;  but  this 
was  put  [Mrtiy  on  the  ground  that  the  verdict 
would  be  usfd  in  the  probate  court  in  distribu- 
tion proceedings ;  Yates,  J.,  diss.,  because  her 
interest  was  contingent  only) ;  1819,  McC'omb 
V.  Dillo,  5  S.  &  R.  30S,  307  (wife  excluded, 
under  analogous  circumstances) ;  1868,  Pringle 
V.  Pringle,  S9  Pa.  281,  288  (administnitor's  suit ; 
husband  of  daughter  of  intestate,  not  admitted 
for  plaintiff,  her  interest  not  being  contingent) ; 
1871,  Carpenter  v.  Moore,  43  Vt.  392  (wife  of 
heir  is  inadmissible  in  a  will  contest) ;  1874, 
Wheeler  v.  Wheeler's  Estate,  47  id.  637,  646 
(an  heir  in  a  suit  to  charge  an  advancement  is  a 
party,  though  not  of  record) ;  1882,  labaree  v. 
Wood,  54  id.  462  (test  is  whether  the  judgment 
can  be  used  for  or  against  the  husband ;  if  so, 
his  wife  is  incom|ietent ;  here,  the  wife  of  a 
grantor  was  excluded  in  a  suit  between  his 
creditor  and  a  grantee) ;  1873,  .Murphy  ».  Car. 
ter,  23  Gratt.  477,  488  ;  1878,  Warwick  v.  War- 
wick, 81  id.  70,  76  ;  1886,  Lindsay  v.  McCormick, 
82  Va.  479,  481,  S  8.  E.  S34. 

In  the  following  cases  this  rale  was  applied 
to  admit  the  witness :  1670,  R.  «.  Parris,  1  Sid. 
431  (information  against  P.  for  obtaining  a  judg- 
ment against  the  wife  of  L.  before  her  marringo, 
the  execution  having  been  extended  upon  the 
husband's  estate ;  the  Court  set  aside  the  judg- 
ment, "and  principally  on  the  wife's  evidence, 
qitod  no(n  "  ;  probaoly  because  the  document  on 
which  the  judgment  was  based  was  obtained  from 
her  in  private  at  a  tavern  by  P.);  1788,  R.  v. 
Claviger,  2  T.  R.  263  (pauper  settlement ;  to 
prove  that  M.  was  not  J.'s  wife,  E.  was  offered 
as  bis  first  wife  to  prove  the  marriage ;  her  in- 
terest in  charging  him  with  her  sumiort,  held 
no  objection  ;  in  effect  discrediting  R.  v.  Read- 
ing, 1734,  Lee  caa.  temp.  Hardw.  79,  on  this 
point ;  compare  the  rule  og  to  wife's  testimony 


to  non-access,  post,  }  2063) ;  1870,  Parsons  v. 
People,  21  Mich.  509,  513  (adultery  with  S. ;  S. 
admissible  for  prosecution,  though  her  husband 
was  by  statute  the  necessary  complainant) ; 
1830,  Richardson  v.  Learned,  10  id.  361,  2ti3 
(trustee  for  wife's  separate  property  suing  for  it ; 
husband  admitted  for  the  plaintiff,  bis  iuterest 
being  contingent  only) ;  1833,  CoUin  v.  Jones, 
13  id.  441,  445  (action  against  a  deceased  ad- 
ministrator's surety  ;  administrator's  wife  ad- 
mitted for  defendant)  ;  1860,  State  v.  Boiilen, 
SRI.  495  (assault  and  buttery  on  the  wife  by  a 
third  person,  the  husband  being  liable  for  costs 
as  prosecutor ;  wife  admissible  for  the  prosecu- 
tion) ;  1857,  Rutland  &  B.  K.  Co.  r.  Lincoln, 
29  V  t.  206,  209  (admitting  the  wife  of  a  husband 
merelv  liable  on  a  bond  for  costs) ;  1806,  Baring 
V.  Keeder,  1  Hen.  &  M.  154,  157,  164,  171,  172 
(wife  admissible  where  her  husband,  though  in- 
terested, is  not  a  |>artT  nor  bound  by  the  result ; 
two  judges  dissenting). 

'  The  principle  was  applie<l  in  the  following 
cases:  1738,  CotUm  v.  Luttrell,  1  Atk.  451  (hus- 
band of  a  wife  made  party-defendant  with- 
out lieing  interested  in  the  event,  admitted 
for  her  co-parties)  ;  1840,  Young  v.  Richards,  2 
Curt.  Eccl.  371,  374  (wife  of  an  executor,  ex- 
cluded, in  probating  a  will) ;  1884  Ross  u.  Koss, 
Can.  Sup.,  Cassels'  Dig.  1893,  p.  306  (husband 
of  executrix,  in  a  suit  for  her  removal,  not  ad- 
mitted) ;  1888,  Beale  v.  Brown,  17  D.  C.  574, 
576  (wife  ailmitted  to  testify  for  herself  where 
the  husband  was  joined  as  a  formal  fiartv  onlv) ; 
1879,  Ruth  V.  Foixl,  9  Kan.  \1,  29)  ;  1897,  6il- 
lins  V.  Wilson,  —  Ky.  —  ,  89  8.  W.  33  (wife 
admitted  where  the  husband  was  only  next  friend 
suing  for  a  child) ;  1861,  Donnelly  v.  Smith.  7 
R.  1. 12 (husband  and  wife  suing  for  wages  cuniid 
by  her  before  marriage;  wife  not  admitti'il) ; 
1864,  Bonet  v,  Stowell,  37  Vt.  258  (wife  of  a 
priKhrin  ami,  admitted). 

^  This  aspect  of  these  statutes  is  discussed 
po^,  §  619, 


7  ".6 


ill 


1}  600-620] 


HUSBAXD  AND  WIFE 


§609 

petent  by  statute;'  i„  another  jurisdiction,  the  husband  must  be  a  part,,  in 
order  U,at  the  w:fe  n,ay  be  disqualified.a  On  one  point,  however  al  a  ^ 
properly  agreed,  namely,  that  so  far  as  interest  has  be™  p^served  as  a  di  ! 

§  o7S).  there  the  survivor's  spouse  is  of  course  disqualified,  in  direct  obedience 
to  the  comraon-law  analogy*  ""«uience 

f  .n,!!?,'  ,?^:*"""»'"",  "where  a  person  is  co-defendant  and  desires  to  call 
for  hnnself  the  spouse  of  another  defendant,  the  question  arises  whether  the 
spouse  can  be  sa.d  to  be  testifying  for  the  other  defendant.  The  latte  i,  a 
party  to  the  record  and  thus  ordinarily  any  testimony  given  in  the  oau  wo  1 J 
be  testimony  or  hun.  Nevertheless,  ways  were  found!.t  common  law  for  w  h- 
drawmg  h.m  from  the  record  or  otherwise  removing  his  actual  interest  in  the 
issue ;  and  a  specal  group  of  rules  were  develope:i  for  this  sit  at  on  wher^ 
one  defendant  was  desired  to  be  called  for  a  co-defendant.  On  the  Z,Z 
principle  already  examined  ia.te.  §  606).  whatever  rule  defined  tufthll 
defendants  interest  as  a  disqualifying  one  would  also  define  the  spou-se'  dfs 
qualification  The  rules  for  a  co-defendant  called  on  I.half  of  a  defenda  t 
t  irt^n'rr.i'.'''""^^  ■"  detail  («„^.,§580);  it  is  therefore  enough 
here  to  note  that  those  rules  served  casually  to  determine  the  admissibility  of 


•  1890,  CraiR  V.  Miller,  133  111.  300,  307,  24 
N.  i..  431;  irpiidiating  the  following  case:  1882 
Lineolu  Ave.  &  \.  C.  0.  E.  Co.  v.  Madaus,  102 
ul.  417,  41y. 

•  1877,  Higlwe  r.  McMillan,  18  Kan.  133 

»  A.  E.  189  (explaining  prior  cases)  ;  1888  Wav 
r.  Harrinian,  12B  id.  132,  137;  1889,  .Shaw  .• 
hchoonover,  130  id.  448,  455  ;  1894,  Bevelot  r 
Leatrade,  153  id.  825,  631,  38  N.  E.  1058  ;  1895' 
ph-v.  Pjle  168  id.  289,  41  N.  E.  999  ;  1895! 
.McKliler  V.  Hoinnan,  ib.  486,  41  N.  E  1082- 
1489,  Bitneri'.  Hoone,  128  Pa.  567,  18  Atl  404  • 
1900,  Myers  v.  LitU,  195  id.  695,  46  Atl.'  131  • 
1886,  Kilgore  v.  Hanlev,  27  W.  Va.  451  454  •' 
1896,  Valentine's  Will,  93  Wis.  45,  67  N.  \V  12' 
These  rulings  would  depend  somewhat  I'liion 
the  terms  of  the  suryivor-statutes  (ante,  §  578)  • 
anil  for  the  reasons  there  stated,  no  attemtn  is 
here  made  to  collect  them  fullv 

1    TU..     1  .....' 


nJ,  ".r'"'™  ".P*"^"  '•'"'  is  the  defendant 
uiK)n  the  record  is  entirely  n-moved  fiom  it 
whether  by  a  ju.lgment  by  default,  or  bv  a 
venluit  pronoiinceil  in  his  favor,  or  by  the  jury 
not  being  charged  with  his  interest  at  all  at  the 
time  111  those  cases,  and  in  those  only,  his  wife 
can  be  examined  a.s  a  witness");  1844  R  r 
Bartlett,  Ifox  (>  105  (larceny  ;  co-ciefemlanf; 
wile  ailmitted,  with  hesitation,  where  "the  de- 
fence  of  each  is  distinct")  ;  1847.  R.  v.  Dens- 
low,  2  Id.  £3C  (horse-stealing;  co-defendant's 
wife  not  admittid  to  prove  alibi,  l«cause  this 
woHhl  Wneht  the  husband  by  ii...pea,hing  the 
prosecutor)  ;  1872,  R.  v.  Thoiupsoii,  12  id  202 
(larceny;  joint  indictment  and  trial;  wife  of 
one  ex^diide,!)  ;  1895,  Holley  v.  State,  105  Ala. 
100,  1,  So.  102  ;  1859,  Collier  r.  State,  20  Ark 

iai^^ti  ^1*''  V*'*y  "•  ^"'^^'  37  ■<!•  67,  85 '; 
1883,  People  i>.  Ungtree,  64  Cal.  256,  30  Pac 
813 ;   1885,  Trowbridge  v.  State,  74  Ga.  43l' 


2  Stra    1095   ,,.  .wll'^.'      'r        '  ,^'y'^,''"'-^'      "f  ""•'.  incompetent,  unless  the  grounds  if  de- 

Shnwle  .  12  M   rw  '45   foi^t  ^.^r^T"'' •  ";       '^i""  ""','  ^tt^-^ '   "'f"  "^  co-indictee  tried 

«.  and    B.  •  the   tVe's.«M  hS %    C?^  T'"f'     r""^'  "'-•'"''"') :  1854,  Com.  .,.  Robinson,  1 

l'roved,sVwiwM'Z,^f„„;,l'r'"''  '■'""''     0™v  655   (burglar:- ;    similar    ruling);    1843, 

voLtllr  exonerate      Pullnn  v.  People,   1  Doug.  Mich.  48  (wife  of 
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8  610  Doth  and  XMroro*.  (1)  If  the  one  spouse  is  deceaud,  the  othe 
spouse  is  qualified  to  testify  on  behalf  of  the  estate,  the  heirs,  or  any  othe 
person  succeeding  to  the  deceased's  interests;  because  there  is  no  livini 
person  interested  to  whom  the  witness  bears  the  relation  of  spouse.  Th 
reason  is  thus  not  that  "those  feelings  and  influences,  supposed  to  exis 
during  the  conjugal  estate,  have  ceased."  >  for  they  are  quite  as  likely  t 
re.aain;  but  merely  that  the  rulo  of  thumb  founded  on  that  supposed  bia 
{ante,  §  603)  has  ceased  to  be  applicable : 

18t0  Roger:,  J.,  in  ComM  v.  VanartMen,  4  Pa.  St  3M,  374  :  "It  i.  Mmewh.t  difl 
cult  to  understand  how  the  point  can  ari«e,  when  her  tertimony  is  offered  .n  favor  e.tht 
of  ti.e  former  husband  or  of  his  estate  after  his  death.  She  may  have  a  stroug  bias,  it; 
true,  but  that  goes  to  her  credit  and  not  to  her  con.petency.  But  in  what  respect  publ, 
policy  arising  from  the  domestic  relation  forbids  her  to  testify  »  not  appareot  to  u. 
mind.'" 

(2)  For  the  same  reason,  one  whose  marital  relation  has  been  ended  b 
divorce  may  be  called  on  behalf  of  the  divorcee.' 


oo-inilictee  tried  seiiarately,  inttdminsible) ;  1863. 
M..iTiMey  V.  Peoi.le,  11  Mich.  327.  331,  341 
(rott/ra,  for  co-indictee  tried  jointly,  under  the 
sUlute  of  1861;  Miinnins,  J-,  diss.):  1833. 
Com.  V.  M«n»on.  A»hm.  P.i.  32,  39  (wife  of  a 
cii-dcfenJant  »ei>aratelv  trieil,  ailinissilile)  ;  1821, 
State  V.  Anthouv,  1  McO.  S.  C.  285  (wife  ol  co- 
indictee,  not  on"  trial,  admitted  for  tli.!  lielenJ. 
nnt)  ;  18.'.5,  State  ».  Bradley,  9  Bicli.  168.  Id 
(similar;  but  testimony  that  would  criminate 
lier  huslmnd  was  excluded)  ;  1866,  Plate  «.  .Vc- 
Orew  13  id.  316  ;  1868,  State  v.  Drawdy,  14  id. 
87,  89  (like  State  v.  Anthony) ;  1881,  State  b. 
Workman,  IS  S.  C.  540,  54«  (wife  of  co-defend- 
ant on  trial,  not  admitted) ;  1881,  State  r.Do.1- 
son,  16  id.  451,  460  (-tame) ;  1810,  Moffit  v. 
State,  2  Humph.  99  (wife  of  a  co-indictee  »e|m- 
rateh  ti.ed,  held  admissible);  1868,  U.  s.  v. 
Addatte,  6  Blatchf.  76  ("when  trinU  are  sepa- 
rate, the  wife  may  testify  in  favor  of  or  against 
any  one  other  than  her  husband,  excejit  lu  cai^i 
wliere  the  apiiuittal  of  one  defendant  works  the 
aciuittal  of  the  rest,  as  in  cases  of  consinnjcy 
and  the  like") ;  1854,  Schoeffler  i:  Stati-,  3  W  is. 
823  (liusbind  not  admitted  for  wile's  co-defeuil- 
ant  jointly  tried) ;  1874,  Heath  ».  Keves,  35  id. 
668  672  (wife  of  a  uominal  co-defendant ;  nn- 
decidwl);  1877,  Stewart  v.  Stewart,  41  id.  624, 
626  (wife  of  co-defendant,  excluded  unless  the 
wife  is  otherwise  comi^tent  for  the  hnsliand 
specifically);  1896,  Bartlett  ».  Clough,  94  id. 
11>6.  201,  68  N.  \V.  875  (mechanic's  lien  ;  wife 
of  cii-defendant  having  same  defence,  exdndeil). 

1  1876,  Taliaferro,  J.,  in  Reilly  v.  Reilly's 
Sur'i'essinn,  28  La.  An.  669,  670. 

«  Accord:  1808,  Stanton  v.  Willson,  3  Day 
37,  39,  55  (widow  allowed  to  testify  in  suit 
by  administratrix  for  services  rendered  by  de- 
ceaseil  husband) ;  1873,  Deniaton  v.  Hobr- 
land,  67  III.  265,  268  (*idow  allowed  to  tes- 
tify for  thn  heirs  in  a  bill  for  specific  jierform- 
anfe  of  a  mntract  to  sell  land  t«  her  deceased 
husband) ;  1858,  Carpenter  v.  Dame,  10  lud.  125, 


128  (wife  of  deceased  obligee  in  a  bond,  adniittc 
for  the  heirs  against  the  maker)  j  1876,  Keil 
V.  Keilly's  Succession,  28  l.a.  An.  669  (wulu 
testifying  against  a  claim  of  defendant  again 
husband's  estate) ;  1878,  I,eyman  r.  l.evy,  : 
id.  745,  749  (husband  testifying  to  de<-eiisi 
wife's  claim  against  himself) ;  1878,  State 
Ryan,  ib.  1176  (widow  testifying  against  oi 
chaige<l  with  murdeiing  her  huslmnd)  ;  186 
Rolunson  v.  Talmadge,  97  Mass.  171  (similar 
the  next  case)  ;  1869,  l.itchtield  «.  Merritt,  V 
id.  520,  524  (widow  admitted  for  the  huslam 
executor  suing  on  a  debt  to  the  liusl)aii(l 
1872,  Spradling  v.  Conway,  51  Mo.  .11,  . 
(admitting  a  wiilow,  in  a  tirocecding  lor  dist! 
bution  of  huslMiid's  estate) ;  1809,  .Tackson 
Banl,  4  John.  230,  233  (widow  adinittd 
suit  to  recover  lauds  claimed  through  her  hi 
band)  ;  1809,  .Jackson  v.  Van  Dusen,  6  id.  II 
168  (same)  ;  1821,  Harrison  r.  Burgess,  1  Ha« 
385,  393  ("after  his  death,  she  is  as  compete 
as  an,- one");  183.3,  Hester  v.  Hester,  4  I)'' 
2?8,  229;  1856,  Stolier  v.  McCarter,  4  Oh.  > 
513,  516  (widow  may  testify  for  husband's  a 
minis'rator  as  to  the  esUite) ;  1846,  Coriall 
Vanaa-dalen,  4  Pa.  St.  364,  373  (wid<»v  « 
niitteil  i'nr  executor  in  action  against  him  I 
testator's  debt)  ;  1838,  Ca()ehart  ».  Huey,  1  H 
8.  C.  407,  aemhU  (widow  com|M'tPnt  on  a  1' 
as-niiist  huslMiid's  ailniinistiatois) ;  1863,  Mat 
e'  ion  r.  Sergeant's  Est.,  36  Vt.  142.  14 
ae„Me;  1878,  White  v.  Perry.  14  W.  Va.  t; 
78  (widow  admitted  to  prove  Ixmn  .«V''>' 
huslwud's  grant).  Cmiira :  1871,  Keevis 
Kerr,  59  111.  81  (wife  testifying  lor  hnsliaii. 
executor ;  but  this  ruling  receives  countiiiaii 
from  the  careless  wording  of  the  atatuti') :  IS^ 
William  ft  Mary  College  v.  Powell,  12  Cnv 
373,  382;  1882,  Smith  v.  Bradfonl,  76  >  a.  1. 
765;  1886,  Mills  u.  Spencer,  81  id.  751,  ir^r^. 
*  1850,  Dickerman  v.  Graves,  6  Cusli.  :!" 
1838.  Hatclitr  D.Wales,  1  Hill  N.  Y.  63  ;  ISi 
Wottrich  17.  Freeman,  71  N.  V.  GOl. 
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4.  BzoeptloiM  to  the  Rula. 
§  612.  H«eeM:.y,  u  erMtiat  Bxcptloiw  at  Common  Law  (Injuria,  to  tb< 
Wife,  Bailment..  Acoount-book.,  .to.).  The  rules  of  interest-disqualification 
always  recognized  certain  exceptions  founded  on  a  supposed  necessity  (ante 
§  576),  t.  e.  the  presumed  impossibility,  in  specifically  defined  situations  of 
obtaining  other  witnesses;  and  this  analogy  was  followed  in  recogniz'in" 
certain  exceptions  to  the  marital  disqualification.  " 

(1)  There  was  an  exception  of  indefinite  extent,  chiefly  confined  to  actions 
by  the  husliand  for  injury  to  the  wife} 

(2)  There  was,  in  a  few  jurisdictions,  an  exception  for  all  cases  in  which 
the  one  spouse  could  have  been  admitted,  by  the  necessity-exception  to  the 
rrivilege  rule,  to  testify  against  the  other,  i.e.  the  exceptions  to  the  two 
rules  were  made  identical.*  As  the  two  rules-  that  of  disqualification  and 
that  of  privilege  — were  utterly  distinct  both  in  reason  and  in  scope,  this 
attempt  to  assimilate  the  exceptions  by  a  reversible  rule  of  thumb  was  purely 
arbitrary  and  irrational,  and  received  little  recognition. 

(3)  Wherever  the  interest-disqualification  s'uffered  an  exception  on  the 
ground  of  necessity,  it  would  seem  that  the  spouse  of  the  interested  jwrson 
thus  admitted  became  also  admissible,  — for  example,  to  prove  account-books 
by  mppktory  oath'  or  to  prove  the  contents  of  packages  hailed  and  lost* 
Tins  exception  is  hardly  to  be  reconciled  with  the  doctrine  (ante,  §  608)  that 
the  removal  by  statute  of  the  interest-disqualification  does  not  remove  the 
marital  disqualification ;  but  consistency  in  the  application  of  an  artificial 
rule  is  hardly  to  be  expected. 


*  Compare  with  these  precedents  the  annlo- 
linas  rxccption  to  the  Privilege  rule,  pott,  §  2239  : 
l'i94,   Thoiupoon    v.    Trevanion,    Skinnrr    402 
(wile's  statements  immediately  upon  an  injury, 
receivable  on  the  principle  of  the  Hearsay  ex- 
ce['tion,  §  1718,  post;   hero  admitted   for  the 
liiishand  suing  in  trespass   for   the    battery) ; 
1710,  Anon.,  11  Mod.  224  (hnshand's  action"for 
luittery  of  wife ;  wife  admitted) ;    1734,   R.  v. 
Ri-iiiUng,   Lee  cas.  temp.    Hardwicke  79  (filia- 
tion order  charging  defendant  with  a  marri  d 
woman's  bastard;  the  woman  held  a  suffioient 
sole  witness  to  prove  intercourse  with  defei  d- 
ant,   "which  is  usnally  carried  on  with  si  ch 
wcrecy  that  it  will  admit  of  no  other  eviden  e," 
but  not  to  prove  her  bnslwnd's  absence  and  lon- 
accpss,  "whereas  this  might  be  made  to  a' .pear 
by  other  witnesses,"  and  "there  is  no  neoessity 
that  can  justify  her  being  an  evidence  ")  •  1752, 
K.  V.  Rook,  1  Wilson  340  (same) ;  1807,  K.  v. 
I.ntre,  8  T.  R.  193,  202  (same) ;  as  to  this  last 
series  of  precedent-s  compare  the  modem  rule  as 
to  wife's  testimony  to  non-aeeat,  pmt,  §  2063. 
l»no,  Cramer  v.  Hurt,  154  Mo.  112,  55  S.  W. 
2')8  (wife  allowed  to  testify  for  husband  in  ac- 
tion for  loss  of  services   by  defendant's  mal- 
practice, where  the  defendant  took  the  sUnd); 
1903,  Turner  v.  Overall,    —  id.    — .  72  8.  W. 
«44  (fraud  in  securing  a  trast  deed  from  the 
wife ;  husband  admitted). 


»  Comp.-!..- the  com  spending  necessitv-excep. 
tion  under  the  I'rivileae  rule,  /nit,  §  2''39  • 
1844,  State  v.  Neill,  «  Ala.  885  (wife  admitted 
for  the  husband,  on  a  charge  of  as«aultiiig  and 
beating  her)  ;  1882,  Tucker  v.  .State,  71  id.  342 
(same);  1862,  Com.  r.  Murphv,  4  All.  491 
(similar) ;  1857,  People  v.  FitziMtrick.  5  Park 
Cr.  C.  26  (similar). 

•  1845,  l.ittlefield  v.  Rice,  in  Mete.  287,  290 
(wife  allowed  to  make  siipplctorv  oath  to  her 
husband's  account-books  kept  in  part  by  h.r) 

«  1860,  Illinois  C.  R.  Co.  r.  'Tuvlor,  24  III. 
323  (here,  to  prove  the  contents  of  a"lo»t  trunk) ; 
1871,  Freeman  r.  Freeman,  62  id.  189,  191  ; 
1876,  Crane  v.  Crane,  81  id.  lU.I,  171  ;  1877, 
Galliraith  v.  McLaiu,  84  id.  379,  383 ;  1846 
McGill  V.  Rowaiid,  3  Pa.  St.  4.^1  (loss  of  goods 
by  a  carrier;  plaintitf's  wife's  testimony  to 
the  contents,  ailinitteil ;  "the  principle  of  ne- 
cessity which  alone  enables  a  larty  under  cer- 
tain circumst.iucea  to  prove  the  contents  of  a 
box  or  trunk  applies  with  as  much  il'  not  greater 
force  to  the  wife  as  to  the  Iiusbaiid  ;  the  wife 
usually  packs  her  husband's  trunk  and  always 
her  own  ' ;  no  precedent  cited). 

For  another  similar  excejition,  in  one  juris- 
diction, on  the  ground  of  agency,  see  post, 
§  616. 
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8  613.  Statutory  lUo«ptloiu:  (1)  Jotnt  P«rtl««;  Mfcot  of  Statnto  maldiii 
Partr  Ooinp«tant  The  exceptions  carved  out  of  the  rule  by  statute  ar 
numc  0U8.  and  vary  markedly  in  the  different  jurisdictions.  Certain  excep 
tious,  however,  are  coMimon  to  several  jurisdictions,  and  the  judicial  inter 
preta'tion  of  them  may  be  of  service  reciprocally. 

(1)  (rt)  Suppose  the  spouse  offered  as  a  witness  to  be  algo  a  party,  an^ 
suppose  a  statute  to  have  made  parties  competent,  while  leaving  marries 
persons  incompetent  or  omitting  to  provide  for  them ;  which  of  these  statutor 
provisions  is  to  override  the  other?  In  most  jurisdictions,  it  has  been  heh 
without  further  discrimination,  that  the  statutory  qualification  of  partie 
was  absolute,  and  by  implication  made  the  spouse  competent  whenevc 
entitled  as  a  party  to  testify.'  In  some  jurisdictions,  a  more  narrow  cor 
struction  has  been  adopted,  and  the  mere  fact  of  being  a  nominal  party  w 
interested  (otherwise  if  a  real  party  in  interest)  was  held  not  sufficient  1 
qualify  a  spouse,  on  the  ground  that  the  interest-statute  had  not  chanjje 
the  position  of  such  persons.*  In  a  few  other  jurisdictions,  a  still  narrow( 
construction  has  been  followed,  by  holding  in  effect  that  the  statute  qualif; 
ing  parties  did  not  entitle  a  spouse  who  was  a  party  to  testify  at  all;  %.e. 
boch  M  and  N  were  real  parties  in  interest,  neither  could  testify ;  but  if 
was  a  nominal  party  only,  M  could  testify,  because  at  common  law  {nvl 
§  607)  M  was  competent ;  while  N  could  not  testify,  because  M.  the  olln 
spouse  was  a  party  in  interest.8    Thus  is  practised  the  sublimation  of  repii 


»  For  all  the  statutes  here  involved,  ««  ante, 
J  488;  Ark.:  1881,  Klenk  v.  Knoble,  37  Ark. 
298    302  (if  also  a  party,  tlie  wife  "quoad  hoc 
miirht  testify  for  herself");   1891,   K.  I'o.   r. 
Atnos,  54  id.  159,  163,  15  8.  W.  362  (joint  ac- 
tion for  personal  injuries ;  each  comiictiMit  for 
self  alone) ;  UK :  1802.  Kusch  v.  Kuscli,  143 II  . 
353,  357,  38  N.  E.  267  (conseauently,  if  a  bill 
is  disniisse<l  against  the  wife,  during  the  hear- 
ing,  when  the  wife  is  called,  she  is  incompe- 
tent);  Iiui.:  1872,  Bennitield  B.  Hypres,  38  Iiid. 
493  (action  by  husband  and  wife  against  hus- 
band and  wife  for  slander  of  the  plaintitf  wife ; 
each  wife  allowed  to  testify  as  a  party  in  inter- 
est •  reviewing  the  prior  .Utferences  of  opinion  in 
Car'nie  v.  Murphy,  28  id.  88  ;  Albaugh  v.  James, 
J9  id   398  ;  Crane  o.  liuchanan,  ib.  570  ;  \\  ard 
».  Colvhan,  30  id.  395  ;  Moasler  v.  Harding,  33 
id   176  ;  Newhou:.e  o.  Miller,  35  id.  463) ;  1874, 
Rogtrs  0.  Uoitm,  48  i.l.  1,  4 ;  1876,  McOonnell 
r  Martin,  52  id.  431,  436  ;  1880,  Cloiise  r.  El- 
liott, 71  id.  302,  304  ;  1883,  Sedgwick  »  Tucker, 
90  id.  271, 279  ;  Vl. :  1903,  Hathaway's  Will,   — 
Vt.    —  ,  53  Atl.  996  (the  wife  of  the  proponent 
of  a  will,  held  disqualified  in  probate  proceed- 
ings ;  but  not  the  wife  of  a  legatee,  who  is  her- 
self as  legatee  joined  as  a  pirty);    iri.«. .-  1862, 
Barnes  v.   Martin,   15  Wis.  240,   246  (husband 
admitted,   in  action  for  wife's  injuries) ;  1863, 
Hackett  v.  Bonnell,  16  id.  417,  476  (wife  ssepa- 
rate  property;  husband  admitted);  1866,  Farrell 
V  Ledwell,  21  id.  182;  1877,  Holmes*.  Fond 
du   l>ac,    42   id.    -.'S^,    285:    1877,    GelzUlT  v. 
Seliger,  43  id.  297.  302  ;  1880.  Kaimc  v.  Omrn, 


49  id.  871,  372,  6  N.  Vi.  838;  1882,  Sncll 

Bray,  56  id.  156, 180,  14  N.  W.  14 (even  wli.t 

nominal  party  only);  1884,  Hovel-son  v.  Noki 

60  id.  511,  514,  19  N.  W.  382  ;  1885,  Str„iig 

Stevens  Point,  62  id.  255,  261,  22  N.  W.  4'.!:, 

The  same  result  was  sometimes  reached  win 

the  witness  was  merely  interested  and  thus  to  ll 

extent  qualified   by  statute:    1885,   Strong 

Stevens  Point,  68  Wis.  255,  282,  22  N.  W.  I 

(adniiUiug  a  wife  for  the  huslmnd  suing  as  ; 

niinistrator  for  death  of  a  child,  the  two  bei 

jointly  interested,  though  she  was  not  a  part 

»  Mo. :  1872,   Tingley  «.   Cowgill,    4»   -\ 

291,  296 ;  1872,  Fugate  v.   Pierce,  49  id.  4 

444  ;  1873,  Buck  v.  Ashbrook,  61  id.  539  ;  IS 

Owen  D.   Brockschmidt,  64  id.  295,  288  ;  l!- 

Charles  ».  R.  Co.,  58  id.  458,  461 ;  ■.874-  Hm 

man  t'.  Stowe,  59  id.  93,  95  ;  1S75,  Evers  r.  1 

Ass'n,  69  id.  429.  4.'i3 ;  1875,  Cooper  v.  Ord, 

id.   420,   4-10  ;  1877,    Haerle  f.    Kreihn,  «:> 

202,  206 ;  1879,   StefTen  if.  Bauer,  70  id.  3 

404    (nor  is  the   witness   confined   to   iii;UI 

affecting  his  own  interest) ;  1880,  Joice  v.  I'.r 

son,  73  id.  28  ;  1882,  Wood  v.  Broadley.  7'i 

23.  34  ;  1885,  Bell   v.  R.  Co.,  86  id.  5'.>'.',  ' 

(Stcffen  V.  Bauer  approve.!) ;  1889,  Harriii.' 

V.  Sedalia,  98  id.  683,  689,  12  S.  W.  342  ;_  1>.' 

Lavson  v.  Cooper,    —  id.  —  ,  73  S.  W.  4/.'  ( 

mittiiig  a  wife  as  real  party  in  interi'st,  but 

nierely  as  owner  of  property  in  controvir> 

A'.  J.:  1867,  Metler's  Adm'r  v.  Metier,  IS  N 

Eq.  270,  276  ;  N.  Y. :  1867,  Maverick  f.  K.  < 

26  X.  Y.  373,  380. 

»   Va.:  1874,  Stathamr.  Ferguson,  25  Cr 
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sive  quibbling,  over  a  seriei  of  combinations  which  have  no  real  relation  to 
the  witness'  truth-telling  probabilities  in  any  of  the  situations. 

(b)  In  a  numlwr  of  j  risdictions,  the  matter  ia  made  plain  by  expressly 
providing  that  husband  and  wife  shall  be  competent  "  where  they  ate  joint 
parties  and  have  a  j  int  iiit<^^  -est,"  or  (sometimes)  «  a  separate  interest." «  But 
this  merely  perpetua'<is  the  spirit  of  the  vain  distincUons  of  the  common 
law. 

§  614.  Same:  (2)  Saparat*  Itoute.  It  is  sometimes  provided  that  the  one 
spouse  shall  be  admissible  for  the  other  in  trials  "  concerning  the  sepnraU 
estaU  of  the  wife."  >  The  common-law  rule  in  this  respect  (ante,  §  603)  is 
thus  directly  abrogated. 

§  615.  Barn*:  (3)  Wife  aa  If  nnmaniad.  It  is  often  provided  that  the 
disqualification  shall  cease  in  cases  where  "the  wife  would  if  unmarried  be 
plaintiflf  or  defendant," »  — a  clause  which  perhaps  was  intended  to  cover 
chiefly  actions  for  injuries  to  or  by  the  wife,  but  is  in  fact  to-day  of  the 
large  scope,  if  it  is  liberally  interpreted. 

§  616.  Same:  (4)  AgenU.  A  very  common  exception  is  that  which 
qualifies  husband  and  wife  wherever  the  transaction  in  issue  was  alleged  to 
have  been  conducted  by  the  wife  as  agent  for  the  husband,  or  (sometimes)  by 
either  as  agent  for  the  other.'    Under  this  clause,  it  seems  to  bo  proper 

28,  34 ;  1882,  Hayes  v.  Mutual  Prot  Ads'n,  78 
Va.  225,  227  (iimumuce  jrolicv) ;  1884,  Kurtou  v. 
Milla,  78  Va.  46S,  470 ;  1886,"  Farley  v.  Tillar,  81 
ill.  275,  279  (sole  trailer) ;  1888,  Perry  r.  Ruby, 
ib.  317,  823 ;  1886,  Korfolk  4  W.  E.  Co.  i. 
Prindle,  82  iil.  122,  126  (persim:.!  injury) ;  1886, 
Lindsayt).  McCormick,  ib.  47  481,  68.  E.  534; 
1887,  Ni-holas  v.  Austin,  ib.  «17,  825,  1  8.  E 
132 ;  1888,  Jones  v.  Dejtge,  84  id.  686,  688, 
6  S.  E.  799 ;  1890,  Crabtreeti.  Dunn,  86  id.  953, 
»59,  11  8.  E.  1053  i  1891,  Defaraes  ».  Eyland, 
87  ill.  404,  406,  12  8.  E.  806  ;  1891,  Thomas  «. 
Sellman,  ib.  683,  687,  13  8.  £.  146. 

In  Wat  Firgiitia  the  same  result  was 
reached  under  a  statute  expressly  preserring 
the  marital  disqualification :  1872,  Wheeling 
i:  Trowbri.l)te,  6  W.  Va.  363  j  1877,  Hill  i>. 
Proctor,  10  id.  69,  83 ;  1877,  Rose  v.  Brown,  11 
ill.  122,  133  ;  1878,  Campbell  v.  White,  14  id. 
122.  148  ;  1880,  Lawrence  v.  Dubois,  16  id.  443, 
4.'.7  ;  1881,  Zane  v.  Fink,  18  id.  693,  742  ;  1883, 
Aiiderson  v.  Snyder,  21  id.  632,  644.  But  in 
Wi'st  Virginia  this  is  now  changed  by  St.  1882. 
c.  1-30,  §  22. 

*  Compare  also  the  analogous  rulings  under 
thePriTilegeru2e,pos<,  J2236:  Kan.:  1881,  Jen- 
kins  V.  f^wis,  25  Ijm  479,  481 ;  1889,  Chicago 
K.  A  W.  R.  Co.  V.  Anderson,  42  id.  297,  21  Pac. 
1059  ;  La.  ■  1871,  Keller  v.  Vernon,  23  La.  An. 
164;  1878,  Willis  ».  Ward,  SO  id.  1282;  1882, 
Shantz  v.  8toll,  84  id.  1237;  1886,  Beltran 
c.  Gaiithreanx,  38  id.  106,  111 ;  1888,  John- 
son  V.  Boice,  40  id.  273,  276  ;  4  So.  168  :  1899, 
Watson  V.  Lyons,  51  id.  1697,  26  So.  440  (action 
liy  father  for  loss  of  services  of  child  ami  nn  be- 
half  of  the  child  for  latter's  pennnal  illm-mi ; 
wife  held  incompetent  on  the  former  issue  alone  ; 
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following  Lapleine  ».  R.  Co.,  40  id.  661,  4  So. 
876). 

•  The  statute  was  applied  in  the  following 
cases:  lit.:  1871,  Northern  Line  P.  Co.  v. 
Shearer.  61  111.  263;  1872,  Bij!«ins  v.  Brock- 
man,  63  id.  316,  820  ;  1878,  McNnil  v.  Ziet'ler. 
68  id.  224  ;  1874,  Anderson  v.  Friend,  71  id. 
475  ;  1875,  Hawrer  v.  Hawver,  78  id.  412,  414  ; 
1876,  Davenport  v.  Ryan,  81  id.  218,  219  ;  1879 
Pyle  V.  Oustatt,  92  id.  209,  216 ;  1879,  Funk 
».  Eggleston,  ib.  515,  632 ;  1879,  MueUer  v. 
Rebhan,  94  id.  142,  148  ;  1882,  Otis  v.  Spencer. 
102  id.  622,  626  ;  1899,  Pain  v.  Fnrson,  179  id 
185,  53  N.  E.  679 ;  1903,  Cassem  v.  Heustis, 
201  id.  208,  66  N.  E.  283. 

*  The  statute  was  ap]>lied  in  the  following 
cases:  ///..•  1872,  Mitchell  v.  McDouitall,  62 
III.  498,  506  ;  1872,  Krebaum  v.  Cordell,  63  id. 
23,  25;  1874,  Anderson  v.  Friind,  71  id.  475, 
477  ;  1875,  Hawrer  e.  Hawver,  78  id.  412,  414  ; 
'878,  Pu[g  V.  Carroll,  89  id.  205 ;  1878,  Mar- 
shall ».  Peck,  91  id.  187,  190 ;  1879,  Mueller  v. 
Rebhan,  94  id.  142,  148  ;  1882,  Otis  v.  Swnter, 
102  id.  622,  626;  1883,  Smith  v.  Lon(r,  106  id. 
485,  488  ;  1893,  Francis  r.  Roades,  146  id.  636. 
642,  35  N.  E.  232  ;  Ky. :  1883,  Wise  v.  Foote 
81  Ky.  10,  13  ;  1888,  Howard  i>.  Tenney,  87  id. 
52,  66,  7  8.  W.  547  ;  1892,  Covington  e.  Gevler, 
93  id.  275,  283,  19  S.  W.  741;  1901,  Smith  v. 
Doherty,  —  id.  — ,  60  8.  W.  380 ;  1902, 
Board  v.  Moore,    —  id.    —  ,  66  8.  W.  417. 

'  Ark.:  1899,  American  Expr.  Co.  v.  Lank- 
ford,  35  C.  C.  A.  353,  9a  Fed.  380  (interpreting 
the  Arkansas  statute) ;  1900,  Gunter  v.  Earnest, 
68  Ark.  ISO,  r,6  S.  W.  876 ;  //;.  .•  187.^,  Tivpp 
p.  Barker.  78  111.  146  ;  IHlf,,  Hayes...  Purmslre, 
79  id.   663  ;  1876,  Robertson  r.  Brost,  83  id. 
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enough  to  h  '.^  that  the  person  offeretl  under  it  may  also  be  the  one  to  prove 
the  agency  which  thus  qualifies  the  witness.*  This  exception  was  institutei 
ou  the  general  principle  of  necessity  (ante,  §  612);  and  hence,  in  at  least  on* 
jurisdiction,  it  is  found  developed  as  an  original  part  of  the  common  law.* 

§  617.  aame:  (5)  Sandry  autntory  Provisions.  The  further  local  vari 
atiotis  of  Btiitute  would  be  here  unproRteble  to  examine  in  deuil.  The  teiioi 
of  tlie  stotutes  (ante,  §  488)  is  usually  sufficiently  clear,  and  judicial  interpro 
tatiun  seems  to  be  needed  in  only  casual  instances.' 

5.    autntory  AboUtlon. 
§  619.   autntory  AboUtlon  of  XnUrMt-DUqnallfloatlon  does  not  tnelnd( 
DisqnaUflcatlon  o(  apouso.    Since  the  principle  of  the  common  law  had  fo 


116,  118  ;  1884,  Powell  ».  Powell,  114  i.i  389, 
3  N  K.  16a  i  Intl.  T. :  1897,  Aiiiericmi  Expre« 
C".  V.  Uiikford,  1  Ind.  T.  a33.  39  8.  W.  817  ; 
Klin. :  1878,  Fi!<her  ».  Conwav,  21  Kan.  18,  23  ; 
18S7,  Wi.liita  *  W.  R.  Co.  v.  Kuhn,  38 id.  104, 
10*;  1«  Piic.  75;  ■.«^8,  Pfeirerln  «.  State,  39 
id.  128.  l.TO,  17  !•.  .  ''•28;  1 888, '  P«uImii  ». 
H.1II,  ib.  365,  969,  >"  i'ac.  225;  ilo.:  1878, 
WilllHiiM  V.  Williar.1.,  67  Mo.  661,  683 ;  n.  ; 
1861,  EaatabrooltJ  ».  Prentiw,  34  Vt.  457;  1865, 
Oreiitt  B.  Cook,  37  M.  515 ;  1868,  l.un»y  v. 
VaiityiiB,  40  id.  501,  503  ;  1874,  Bateau,  t'illey, 
47  ill.  1,  7  ;  1888,  Martin  v.  Huilbiirt,  60  id. 
864,  367,  14  Atl.  649 ;  1891,  Pierce  v.  Bradford, 
64  id.  219,  23  Atl.  637  1892,  Bates  v.  SaWo,  ib. 
611,  617,  24  Atl.  1013-  1896,  Pingree  ».  John- 
»on,  69  ill.  225,  39  Atl.  208 ;  1901,  Farr  ».  Bell, 
73id.  342,  60  Atl.  1107. 

»  Cuntrn:  Vt.:  1897,  Jenne  r.  Piper,  69  Vt. 
497,  38  Atl.  147  (agency  mint  ftrjtnpnear other- 
wise) ;  Mo. :  1878,  Williania  0.  Willianu,  87 
Mo.  661,  683 ;  1882,  Wheeler  k  W.  Mfg.  Co. 
».  Tinsley,  75  id.  458,  459  (like  Williams  v. 
Williams).  Aeeurd:  Mo.:  1893,  Leete  ».  State 
Bank,  116  Mo.  184,  204,  21  8.  W.  788  (repudi- 
iting  WillUms  v.  Williams,  tupra) ;  1899,  Long 
».  Martin,  162  id.  688,  54  8.  W.  473 ;  1901, 
Eeed  V.  Peck,  183  id.  333,  83  S.  W.  734  (ap- 
proving Leete  t).  Bank  and  Long  v.  Martin). 

»  IVia.:  1862,  BitJaall  e.  Diinn,  16  Wis. 
235,  239  (on  the  analogy  of  the  similar  exception 
to  the  geni'ral  rule  of  disqualification  by  inter- 
est) ;  1863,  Hobby  i>.  Wisconsin  Bank,  17  id. 
167,  189  (husband  admissible  to  prove  "the 
contract  made  by  him  as  the  agent  of  the  wife, 
the  receipt  or  |)avment  of  money,  or  other  acta 
done  by  him  within  the  scope  of  his  agency  ") ; 
1865,  Meek  v.  Pierce,  19  id.  300,  302 ;  1867, 
Mountain  v.  Fisher,  22  id.  93,  97  ;  1872,  ButU 
V.  Newton,  29  id.  632,  840  ;  1872,  OConner 
V.  Ins  Co.,  31  id.  180,  187  ;  1874,  Ainsworth 
».  Biirry,  35  id.  IM,  141  ;  1876,  Menk  v.  8tein- 
furt,  39  id.  370,  375  ;  1878,  Hale  v.  Danforth, 
40  ill.  382  ;  1878,  Chunot  v.  Larson,  43  id.  636, 
538  ;  1878,  Marsh  ».  Pugh,  ib.  697,  600  ("  prob- 
ably she  is  a  competent  witness  to  piore  the 
agency");  1885,  Meade  ».  Oilfoyle,  64  id.  18, 
26,  24  N.  W.  413 ;  1898,  Hager  i>.  Streich,  93 
id.  505,  509,  66  N.  W.  720 ;  1898,  Ooe«l  ». 
Davis,  100  id.  678,  76  N.  W.  768. 


statutory  penou  oi  six  moniiisi  lur 
iiayable  by  one  who  wins  in  gambi 
person   suing) ;  Ky. :   1899,  Brigh 
Swinebroad,   —  Ky.  -   ,  61  8.  W. 


»  Can. :  1889,  McFarlane  r.  K.,  18  Can.  8u| 
393  (assault  on  a  peace  olflcer  ;  defemlant'a  wil 
excluded) ;  III. :  1896,  .l.hnson  ».  McOreg.H 
167  V.\.  360,  41  X.  E.  '.li  (admitting  the  hu< 
bsnii  for  the  wife,  where  iihe  sues,  after  th 
statutory  perioil  of  six  months,  for  the  peuult\ 
"  ■     ■  ■         '       '       ambling,  to  mi 

"  ght's  Ex'ra  t 
678  (Civ.  (. 
I  606  cnnstrueil,  as' to  one  or  the  other,  but  ui. 
both,  being  admitteil) ;  1903,  a.  C,  73  8.  \S 
1031  ;  1903,  Williams  v.  Williams,  —  Ky.  - 
71  8.  W.  505  (under  Civ.  ('.  |  606,  a  liusbaii 
is  not  admissible  for  the  contestants  of  a  wil 
where  his  wife  ha»  alreaily  testified  in  her  ow 
interest  on  the  same  side);  N.  H. :  1899,  Chv 
r.  Pitman,  69  N.  H.  423,  43  Atl.  617  (hIhi 
ute  applied)  ;  n. :  1895,  Wheeler  i".  CanipUl 
88  Vt.  98,  34  Atl.  36  (wife  ailmitted,  where  tli 
husband  was  not  a  partv)  ;  Ko..-  1899,  I|.>. 
e.  Turner,  96  Va.  624,  32  8.  E.  291  (statute  ui 

glieil) ;  1899,  Crowder  v.  Ourlwr,  97  id.  66.'.,  i 
.  E.  470  (statute  1897-8,  applied) ;  1901,  Fii. 
National  Bank  v.  Holland,  99  id.  495,  39  8.  I 
128  (under  8t.  1897-8,  deceased  husband's  di-cli 
rations,  made  when  free  from  debt,  are  ailiiii 
sible  to  prove  gift  to  wife);  IVmh. :  \xw 
Speck  V.  Gray,  14  Wash.  689,  45  Pac  143  (wi 
not  admissible  in  crim.  con.  actions  by  liu 
band) ;  ITu. :  1900,  Miller  v.  SUte,  108  Wl 
156,  81  N.  W.  1020  (murder;  defendant's  wi 
excludeil) ;  1903,  Kraiiner  v.  State,  —  id. 
93  N.  W.  1097  (assault  on  I.  ;  defendant's  wi 
excluded).  Under  the  Michigan  clause  as  1 
"actions  instituted  in  consequence  of  aitii 
tery,"  the  following  rulings  have  been  mad. 
1870,  Parsons ».  People,  21  Mich.  609,  515  (»ta 
ute  doea  not  exclude  the  wife  in  a  criminal  pro 
ecution  for  adultery  with  her) ;  1880,  Egbert 
Oreenwalt,  44  id.  345,  247,  6  N.  W.  654  (wife a. 
mitted  for  her  husband  in  crim.  con. ;  noqucstii 
raised) ;  1882,  Mathews  v.  Yerex,  48  i<l.  30 
13  N.  W.  489  (wife  not  admissible  for  the  liu 
band  in  action  for  crim.  con.) ;  1883,  People 
Lovejoy,  49  id.  629,  631,  14  N.  W.  485,  .vmi 
(admissible  in  an  action  for  enticement) :  iss 
Oleason  ».  Knapp,  68  id.  291,  294,  22  N.  W  »i 
(husband  not  admissible  in  his  action  for  t.ii 
con.) ;  1890,  CarUr  v.  Hill,  81  id.  276,  279,  • 
N.  W.  989  (same). 
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ita  basis  the  marital  bias,  and  not  the  bias  of  interest  in  the  event  (anU, 
J  603),  it  followed  that  a  statute  making  interested  persons  competent  could 
not  be  construed  to  make  married  persons  competent  by  implication.  Ulti- 
mately, the  ground  of  exclusion  was  the  same,  namely,  the  supposed  danger 
of  falsitication ;  but,  as  specitic  rules,  they  rested  on  distinct  sources  of  such 
danger,  and  hence  their  abolition  would  be  required  to  lie  effected  by  di.Htinc-t 
provisions.  Such  was  the  result  reached  by  almost  every  Court  before  whom 
the  question  wiis  raised.' 

§  620.  Butatory  Bzprese  AboUtton.  The  statutes  expressly  abolishing 
the  common-law  marital  disqualification  speak  usually  for  themselves  with 
sufficient  pliunuess ;  they  have  been  already  set  forth  in  full  {ante,  §  488). 
From  time  to  time,  judicial  declarations  of  their  effect  have  been  given,  but, 
owing  to  the  gradual  changes  of  statute  in  each  jurisdiction,  these  must  be 
weighed  in  connection  with  the  tenor  of  the  contemporary  statute.' 


>  Em).:  18S3,  HnrUt  v.  Allen.  7  F,xch.609; 
1SS2.  8U|>li-toii  V.  Cioltis  18  Q.  H.  307  (Krlv,  J., 
iliM.):  Ark.:  1877,  Collin*  v.  Mack,  31  Ark. 
6H4,  tf88  (rrpuctiating  tliR  obiUr  ilidum  in  Mng- 
DBM f.  Walkrr,  M i.l.  470) ;  D.V.i  1886,  Holt/, 
man  v.  Wa(iu«r,  16  D.  G.  15  ;  1896,  FoertiH'h 
r.  (',.  nnullrr,  »  I).  C.  Ami.  351,  356  ;  ///.:  1871, 
Mitchinaon  v.  C'ruiw,  58  111.  366,  368  ;  1K8-J,  l.in- 
<'olii  Avp.  4  N.  C.  O.  K.  I'o.  V.  Mailaua,  102  iJ. 
417.  422;  Mam.:  18S7,  Barber  t.  Goddanl,  9 
Gray  71 ;  Mia. :  1859,  Diinlap  v.  Hrarn,  37 
Mixi.  471, 474  (overruling  IxKkhart  v.  Luker,  36 
id  68):  .V.  H. :  1860,  Kelley  o.  Proctor,  41  N.  H. 
139,  141  ;  1862,  H'nith  v.  R.  Co.,  44  id.  325, 
334 :  A^.  J. :  1862,  Handlonx  e.  Rnrnes,  30 
N.  J.  I..  69 ;  1862,  Binl  r.  Davia,  14  N.  J.  E<i. 
467,  478  ;  1865,  ManhnuQ  p.  Conklln,  17  iil. 
2S2,  288 ;  1865,  Stanta  t^.  Brrfp-n.  iK  293,  303 ; 
1866,  Cramer  v.  Keloril,  ib.  .167,  383  ;  1868,  Yet- 
nian  e.  I)»y,  33  N.  J.  L.  38  i  Jf.  K. ;  1853,  Han- 
I.roHik  V.  Van.iervoort,  9  N.  Y.  153,  161  ;  1868, 
Hii'ks  V.  Bradner,  3  A)>b.  App.  Caa.  362  ;  X.  C. : 

1869,  Kire  v.  Keith,  63  N.  C.  319  ;  Oh. :  1859, 
Kird  V.  Hueaton.  10  Oh.  St.  418,  429 ;  S.  C. : 
1881,  State  v.  Workman,  15  8.  C.  540,  S46  ; 
Tenn. :  1871,Ooodwin  v.  Nicklin,  6  Heiitk.  257  ; 
U.  S. :  1873,  Liicaav.  Brooks,  18  Wall.  436,  453  ; 
n.:  1832,  Carr  v.  Cornell.  4  Vt.  116;  1852, 
Mancbeater  v.  Manchester,  24  id.  649 ;  1860, 
Cram  v.Cram,  33  id.  15,  20;  fKu. :  1866,  Far- 
r»ll  r.  Ledwell,  31   Wis.  182.     CoiUra:   Ala.: 

1870,  Robison  v.   Robiaon,   44   Ala.  227,   233  ; 

1871,  Miller  v.  State,  45  id.  24,  26 ;  1872,  John- 
son e.  State,  47  id.  7,  33;  1872,  Lanjj  i».  Waters, 
47  id.  6-34,  636 ;  1873,  Rowland  v.  Plummer, 
50  id.  182,  193  ;  1874,  Sumner  v.  Cooke,  51  id. 
521 ;  1877,  Chapman  v.  Holding,  60  id.  522,  533 ; 
1888,  Huasey  v.  Stata,  77  id.  121,  135 ;  Cmn.  i 


1850,  Merriam  r.  R.  Co.,  20  Conn.  354,  3631 
1854.  Liiciiitf.  State,  23  id.  18,  20  ;  Ind. :  lH7tl, 
Hutchaaon  r.  State,  67  Inil.  449  ;  P,i. :  1870, 
Yenger  r.  Weaver,  64  I'a.  425,  427  (turning  ou 
the  statute's  pei.uliar  wonliiig). 

*  Ark.:  IHaipialilioilicni  not  abolished :  1877, 
Collinit  V.  Muck,  .'11  Ark.  684,  688  ;  1878, 1'hipiM 
i:  Martin,  33  id.  207,210;  1878,  lierlin  o.  Cant- 
rell,  ib.  611,  621  ;  t'i<«;i. ;  I)i»<iualiHcati(m  not 
abolished  in  criminal  cshcs  :  1854,  l.uciis  v. 
State,  23  Conn.  18,  20  ;  Fla. ;  IlianualiHiation 
abolished  in  criminal  cases:  1894,  Walker  v. 
State,  34  Fla.  167,  169,  16  So.  80;  ind.:  Dis- 
iiualilicntion  entirely  alHiliHhed:  187t',  llrnwi,  v. 
.Norton,  67  In<l.  434  ;  1879,  Hutchaaon  v.  State, 
ib.  449;  1S81,  Robert  V.  I'orter,  78  id.  KKI, 
133;  L".:  1896,  State  r.  Pain,  48  U.  An.  311, 
19  So.  138  (wife  is  ina.lmissible  in  criminal 
snits generally) ;  Miu.:  I)is<|naliHcatian  entirely 
aholisheil :  1876,  Rushinc  v.  Rutihing,  52  .Miss. 
329  ;  1876,  Barry  r.  Stnrdivant,  53  id.  490,  493  ; 
1886,  Ellis  p.  Alford,  64  id.  8,  12,  1  So.  155  ; 
1804,  Salfold  v.  Home,  72  id.  470,  4^2,  18  So. 
433  (giving  a  history  of  the  legiHlation) ;  Xebr. : 
Disi)ualification  abolisheil :  1897,  Smith  v. 
Meyers,  52  Xebr.,  70,  71  N.  W.  1006  ;  Oh.  t 
Dia<|Uulification  abolished  for  civil  cases :  1881, 
Howard  e.  Bruwer,  37  Oh.  St.  402,  404,  409 ; 
Okl. :  Disiiualificatinn  not  aholiiiheii  for  civil 
cases  :  1897,  Nix  v.  (iilmer,  6  Okl.  740,  50  Pac. 
131;  Pa.:  Disi|iialiHcation  abolished  for  civil 
cases:  1870,  Yeagerf. Weaver,  64  Pa.  425,  427; 
1874,  Ballentine  v.  White,  77  id.  20,  26  ;  1893, 
Evans  V.  Evans,  155  id.  572,  576,  26Atl.  755; 
(K.  fa. :  Di8i|iialification  abolished,  except  for 
spouse  of  disouali&ed  survivor  :  1889,  Kilgore  v. 
Hanley,  27  W.  Va.  451,  454. 
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[Chaf.  XXV 


SoB-mu  I  (eontintud):  TESTIMONIAL  QUALIFICATIONS. 
Tone  IV  :   TKttTlUOKUL  KNOWLEDGE. 


OUATTBR  X3C7. 

A,  Okniiiial  PimcirLU  or  Knowlcmi. 
1.  PraUmlaary  DUttnottona. 

I  650.  Ob«rTiitioii,  Oj'iiortunity  to  Obwnrr, 
■nJ  Kiiuwl«aK*  ;  tbtir  ilittvraDce,  tuui  their  piw:. 
tini  Mniviifw. 

I  6M.  UUtinctioD  betwwn  Exprrieuo*  tad 
Knowli'dgr. 

I  062.  Knowledg*  may  rent  upon  t  Hypo- 
thi!tii'al  Bum. 

I  663.  Knowladga  oftisn  ft  doable  «ldnrnt, 
includinK  (1)  ft  cliu  of  tbloRi,  "Dd  (2)  l'>  J  tiling 
tu  b«  claiwd. 

I  flit.  Burdftn  of  Proof  uf  KDo»led)|«  QiuU- 
flcfttion. 

I  tfSS.  Saiiip:  >VitnmM  uk<nl  to  iprcify  tba 
OrouDdft  of  bis  Kuowltdgt. 

2.  D«|tM,  QnaUty,  and  BontoM  of 
Knowl«d(a. 

f  856.  Judiciftl  Phraiiagi  of  the  rriocipl*  of 
Kuowledg*. 

I  657.  ('i)  Knowlrdg*  mutt  b«  foamlad  on 
Prrwnal  Obierrfttion  by  tb«  Scnwa,  not  on 
Hranuiy. 

I  658.  (ft)  Knowlnlgi!  need  not  b«  Poaitive 
or  Abwilute  ;  Adniinibility  of  ■  "  Belief,"  "  Im- 
preuiun,"  "Opinion,"  or  the  like. 

f  659.  (r)  knowledge  miut  involre  Rational 
Infereniwa  from  Ade<iuata  Data. 

I  660.  Same :  Inference  of  Identity  of  Per- 
aon  by  Voice  or  Appearance ;  of  Age  from 
A|>|<earance ;  of  Chiitlels  from  thi'ir  Qiialitiea  ; 
Mitcellaneoua  lu»tancea  of  Inadequate  Knowl- 
edge. 

%  661.  Same :  Taatimony  to  another  Penon's 
State  of  Mind. 

I  662.  Same :  Improbabilities  in  ScirntiBc 
Tratiniony. 

I  663.  Sn  - :  Speciilatire  Tei  timony  u.  I'er- 
•oual  Injuries  and  to  Values. 

{664.  Negative  Knowledge;  Testimony  that 
a  Fact  would  have  been  Seen  or  Heard,  had  it 
occurred. 

8.  HauMy  Kaowladfa  azoapttonally 
odmittad. 

{665.  (1)  Official  Reronis ;  (2)  Scientific 
Instruments  and  Tables  (Vacuum  Kays,  etc.)  ; 
(3)  Expert  [.earning  founded  on  Biwks. 

{  666.  (4)  Execution  and  Contents  of  Docu- 
ments nut  iiersonally  observed. 

{  667.  (5)  Testifying  to  one's  Own  Age  ;  or 
(6)  to  Another  Person's  Name. 

J  669.  (7)  ConversatiouB  through  an  Inter- 
preter. 
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( 66V.  (8)  InfonutioB  reveivol  by  Tele- 
phone, 

{  670.  (6)  Testimony  of  Decease<l  or  Absent 
Psrsuus  nnder  the  Hearsay  Exceptians. 

4,  Hypothattoal  Quaattona. 

I  672.   (Irneral  Thaory. 

I  673.  False  Theory  :  "  Usurping  the  Prov. 
ince  of  the  ,lury." 

{  674,  Actual  Ohaervation  not  necessary ; 
Hypothetical  Presentation  may  be  sufficient. 

I  675.  Where  I'erMiual  Observation  is  bad, 
HyiH)thetical  Prewntatiiin  is  Unueieknary. 

I  676.  Where  Personal  Olxervation  is  lack- 
ing, Hvpothetical  Pmentation  must  lie  used. 

(  677.  Personal  Obeervation  is  not  neces- 
sary, when  Hy|Nitlieticid  Presentation  ix  nae<l. 

{678.  The  same  Skilled  WitneM  may  tes- 
tify from  both  Personal  Olwervatiuu  and  Hy|>o- 
thetical  Presentation. 

{  67B.  Only  Skilled  Witnesses  may  be  asked 
Hyinthetical  Questions. 

{  6140.  If  the  Premises  fail,  the  Conclusion 
must  he  disregardeil. 

(681.  Form  and  8<-ope  of  the  Question  ; 
(1)  Particulariiation  of  the  Preiniaes  to  lie  used  ; 
Quextions  baaed  on  Testimony  in  the  Case. 

{  682.  Same :  (2)  Kind  of  Data  that  niny  be 
assuine<l  in  the  Question  ;  not  All  the  Facts, 
but  Any  Facts  of  which  there  in  Evidence. 

{  683.  Same :  (3)  Form  of  Question  must  be 
expresrly  Hyiwthetical. 

{  684.  Hypothetical  Questions  on  Cross-ex- 
amination. 

B.    KMOWLIDOE  KKQl'IKED  FOR  SPECUL 

Sl'BJecth. 
1,  Madloal  Mattaia. 

{  687.  Physician's  General  Knowledge  based 
on  the  Study  uf  Books. 

(  ei<8.  Physician's  Knowle<lgr  of  Symptniiia 
based  on  Hearsay  of  Patients  and  Others. 

{ 689.  Layman's  or  Physician's  Aciiuuiut- 
ancd  with  a  Person  Insane  or  Diseased. 

2.  Foralgn  Law. 

{  690.  Knowledge  of  Foreign  Law  as  based 
on  Study  alone. 

3.  Raputatlon  (of  Charaotar). 

{  691.  Witness  must  expressly  sp[iear  Quali- 
fied. 

{  692.  Knowledge  must  be  based  on  tins. 
idence  in  the  Place  of  Repute,  not  on  mere 
Inquiry. 
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4.  HMidwriUaf. 
I  tn.  U«twral  gunitiuu  dvHuriL 

a.  Mm  Kilt  Heriatumu  {SuiHO  Ou  Arwn 

Writa). 

I«S4.   NumWr  of  Thtm. 
I  tfw6.    LriiKth  or  Tiiiw  hrrorrband. 
I  tm.   UiMiitity  ■>(  WriliiiK  ■rrn. 
I  liW?.   Vititi\iK  fn-t  liUin  mutami  Attn-ae- 
(|iiiml  Knowlnl)(r. 

I  euil.  Quitlity  ur  WltutM'  0|4iiion. 

b.  i~r  Scriplu  nlim  Vitit  (Srtinf  known 


I  ;oo. 

of  hi' 1  iff, 
I  "01. 

of  iwiii-r. 

1702. 


[/«niiiM  DotumtHtt), 

flmiTttl  i'rini'iplr. 

(1)  Ex|iraM  Ajuiuuiouji  M  till)  lounrs 

(li)  iiuiilii'tl  AtliuiMious  u  tlie  inurca 


(3)  Mire  K«' h«n({B  of  Currei (kiikI . 
nice ;  u  tliu  luttiiiiiiit,  ur  nmit  it  be  "  uled 
u|«m  "  f 

I  703.  Cleiki  familUr  with  Account!,  Let- 
t«ri.  ptc. 

1 704.  Offli'inl  Custmlimu  of  Prvileowur'a 
Rrrarili ;  Family  tUiortU. 

I  705.    Kaiik  Notea  ami  othrr  Paper  Muiipy. 

I  704.  Uelative  Value  of  lurtguiug  Kiuila  of 
Koowinlge. 


I  707.  NubW  of  SprciiMna  ;  Writi.',<{  foit 
iitmn  motnm. 

I  70S.  Othrr  prinei|il«a  atfadiug  llaiiit- 
writlug,  illatiiiguiahad. 

!.  Kx  Sfripto  nuitr  vito,  or  A>  rom/nnilnmt 
ttripUtrmn  (Htftrt't  Vumfiaritun  i/  i^/nvi- 
ment), 

I  70V.  Oruaral  PriucipU. 

ft.  Valtt*. 

I  711.   nrnrml  Prindplc. 

171!!.    (1)  Kxiwripiitiiil  ijiinliHiationa. 

1713,  ('.:)  KiKiwIrdgv  of  Valu«-8tauilai'd ; 
whiit  t'^ta  arf  pmiM-r  ) 

I  714.    Hanir:  IJinil-raliie. 

f  71S.    Hanip;  SprviiciiTaliK-, 

j  "Irt.    .Saiiio:  l'i'ri«jiial-prii|irrty  Tallin, 

f  717.  Haiiif:  Witiirm  munt  liuuw  tbe  Mar- 
lirt  VhIiii",  if  there  Ih  mic. 

I  718,  Hame  :  Knowlmlge  must  be  of  Value 
in  the  vicinity, 

I  71l>.  Heme:  Knowledge  of  Valii»-.Stanii«Ma 
niiiiit  fcn'rally  he  aci|uir</>l  by  iwiaouul  uliwrva- 
tiiiii,  iiiit  by  mere  lieiirHar, 

i  7'iO,  (3)  Ari|uaiiitauce  with  the  aiiecilie 
objiM't  to  be  valiieil, 

f  731,    (4)  Utber  Priuuipleii,  JiatinguiaheJ. 


A.    OiNERAL.  PUINCIPLEa  OF   KNOWLEOUB. 
1.   PraUmlnary    Diatiiiatiaiu. 

§  650.  Obtarratloii,  Opporttulty  tr  ObHrra,  and  KaowUdga ;  tbeir  differ- 
•noa,  and  tiialr  praotioal  ■amanaM.  Ii  is  obviously  impossible  to  speak  with 
accuracy  of  a  witness'  "  knowledge "  as  that  which  the  principles  of  teoti- 
mony  require.  If  the  law  received  as  absolute  knowledge  what  he  had  to 
offer,  then  only  one  Mritness  would  be  needed  on  any  one  matter ;  for  the  fact 
asserted  would  bo  demonstrated.  When  a  thing  is  known  to  be,  it  is  ;  and 
that  would  be  the  end  of  inquiry.  A  witness  cannot  be  assumed  beforehand, 
by  the  law,  to  know  things ;  the  mo.^t  it  can  assume  is  that  he  thinks  he 
knows.  The  law  assumes  that  the  matter  is  in  truth  of  some  particular  com- 
plexion, but  also  realizes  that  to  determine  what  its  real  complexion  is  the 
tribunal  may  have  to  listen  to  various  persons ;  the  statements  of  some  of 
these  it  will  reject,  and  of  others  it  will  accept.  But  from  the  persons  to 
whom  the  tribunal  will  listen  the  law  will  attempt  to  require  some  qualitica- 
tion  which  will  make  them  worth  listening  to.  It  will  not  presume  to  deter- 
mine beforehand  which  witness  is  correct  —  i.  e.  which  one  really  knows  — , 
but  it  will  ask  that  each  one  offered  shall  be  one  prima  facie  likely  to  know, 
—  in  short,  shall  have  had  an  opportunity  of  observing  what  was  or  what 
happened  and  shall  have  directed  his  attention  or  observation  to  the  matter. 
Tliis  is  as  far  as  the  law  can  go.  Accordingly,  the  rules  upon  the  subject  in 
hand  are  all  concerned,  not  strictly  with  the  witness'  knowledge,  but  with  his 
opportunities  of  ubterving  ar  1  his  actual  observation.     For  example,  if  it  is  a 
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queRtion  of  the  aggressor  in  an  affray,  what  the  tribunal  will  ask  for  is,  n( 
persons  who  really  know  who  the  aggressor  was,  but  persons  who  have  bee 
so  situated  that  they  had  an  opportunity  of  observing  and  did  observe  tb 
affair. 

The  practical  tests,  then,  and  the  detailed  rules,  are  in  strictness  concerne 
with  observation  and  not  with  knowleilge  ;  they  are  satisfied  by  a  likelihoo 
of  the  witness'  having  knowledge,  and  do  not  require  a  prior  demonstratio 
of  his  actual  knowledge.  Nevertheless,  as  the  ultimate  aim  often  give 
name  to  the  method,  it  may  be  said,  roughly  but  sufficiently,  that  the  qual 
fication  here  involved  is  Knowledge,  —  at  least  as  distinguished  from  Exper 
ence.  Sanity,  and  the  other  qualifications  of  capacity  to  know.  Kememberiu< 
then,  that  Observation  is,  accurately  speaking,  the  required  element,  it  wil 
be  convenient  to  employ  the  commoner  term  Knowledge,  as  equivalent  to  i 
for  purposes  of  discussion. 

§  651.  Dtotlnotion  between  Bxperienoe  and  Knowledge.  Observation  c 
the  matters  to  be  testified  to  is  an  essential  conception  in  the  qualification 
of  every  witness  without  exception  (ante,  §  478).  By  Observation  is  mean 
that  direction  of  attention  which  is  the  source  of  impressions,  and  thus  o 
knowledge.  The  distinction  between  Experience  {ante,  §  558)  and  Observa 
tion  is  that  the  former  concerns  the  mental  power  or  capacity  to  acquir 
knowledge  on  the  subject  of  testimony,  while  the  latter  concerns  the  actua 
exercise  of  the  faculties  upon  the  subject  of  testiinony.  Competency  as  i 
witness  is  inconceivable  without  the  presence  of  both  these  elements.  Th 
law  of  evidence  must  lay  down  some  rules  for  the  purpose  of  ensuring  ai 
actual  observation  of  and  knowledge  about  the  matter  in  hand. 

It  is  true  that  the  distinction  between  Experience  and  Observation  is  some 
times  lost  sight  of  in  the  practical  tests  applicable  to  certain  subjects  of  tes 
timony.  For  example,  when  a  Court  adopts  the  rule  of  thumb  that  farmer 
in  the  vicinity  of  a  certain  piece  of  land  may  testify  to  its  value,  it  is  ruliii; 
upon  both  these  subjects ;  it  is  ruling  that  farmers  are  persons  of  sufficieii 
experiential  qualifications,  and  it  is  also  ruling  that  persons  in  the  vicinitj 
have  sufficient  observation  or  knowledge  of  the  general  class  of  values  ir 
question  and  of  the  piece  of  land  in  question.  Again,  when  a  Court  rule.' 
that  a  bank-cashier  who  has  handled  the  kind  of  notes  alleged  to  be  counter 
feit  may  testify  to  the  genuineness  of  the  one  in  question,  it  is  ruling  thai 
bank-cashiers  are  experientially  qualified  to  form  an  opinion  on  the  matter 
and  it  is  also  ruling  that  the  handling  of  the  notes  sufficiently  ensures  obser- 
vation or  knowledge  of  the  general  type  of  note  in  question.  In  these  in- 
stances, as  well  as  in  others,  the  rule  of  thumb  does  not  distinguish  the  two 
principles.  But  the  practical  convenience  of  such  rules  need  not  prevent 
us  from  recognizing  that  two  distinct  principles  are  involved,  or  that  the  two 
elements  must  always  exist  however  obscured.' 

*  The  following  caw  illuitrates  the  combtna-  to  the  experiential  qnaliflcationa  of  the  witni-w 
ti'in  of  the  two:  1871,  Clague  ».  Ho<lf^n,  18  ami  aa  to  thefactof  bi»«xainiuation  oftheshceii 
Minn.  339  (where  i^ueatious  were  rained  both  aa     whoae  age  waa  in  coDtroveny. 
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§  6a2.  Knowledge  may  rest  upon  a  Bypottaetleal  Basis.  The  direction  of 
attention  which  constitutes  the  source  of  the  knowledge  will  usually  be  made 
upon  matters  as  they  present  themselves  to  the  senses  out  of  court.  But 
the  observation  may  also  be  directed  to  the  same  matter  hypothetically 
placed  before  the  witness  in  court.  Thus,  a  physician  may  examine  a 
patient  at  his  home  and  observe  certain  symptoms,  whence  he  reaches  the 
conclusion  that  a  fever  exists ;  but  the  same  symptoms  may  be  stated  to 
him  by  counsel  in  court,  and  he  may  then  reach  the  same  conclusion,  and 
It  will  be  receivable,  except  that  it  will  rest  upon  the  hypothesis  that  the 
symptoms  stated  to  him  actually  existed.  Here  the  direction  of  attention 
to  the  symptoms  is  that  observation  which  the  law  requires  before  receiving 
his  conclusion  as  to  the  nature  of  the  disease ;  but  in  the  one  case  the 
alleged  symptoms  are  learned  by  his  own  senses  and  rest  on  his  own  tes- 
timonial credit,  while  in  the  other  case  they  rest  on  the  hypothesis  that 
other  persons  will  testify  them  to  be  true.  In  §§  672-684,  the  theory  of 
the  hypothetical  question  and  its  detailed  rules  are  examined  in  full. 

§  653.  Knowledge  often  a  double  element,  Including  (1)  a  claM  of  things, 
and  (2)  the  thing  to  be  classed.  In  certain  subjects  the  observation  must  be 
of  a  double  sort.  For  example,  a  witness  to  the  value  of  a  horse  must  be 
acquamted  with  the  value-standards  for  different  classes  of  horses,  and  must 
also  l«  acquainted  with  the  particular  horse  to  be  valued.  A  witness  to  the 
genuineness  of  handwriting  must  be  acquainted  with  the  type  or  standard  of 
the  handwriting  of  the  alleged  writer,  and  must  also  see  the  disputed  writ- 
ing which  he  is  to  say  does  or  does  not  belong  to  that  type.  A  witness  to 
the  identity  of  a  person,  a  voice,  or  anything  else,  must  be  familiar  with  the 
person  or  voice  or  other  thing  as  to  which  the  identity  is  asserted,  and  must  also 
see  or  hear  or  othervnse  perceive  the  thing  to  be  identified  with  it.  In  short, 
wherever  the  subject  of  the  testimony  consist*  in  classifying  or  identifying 
or  testing  or  authenticating,  the  witness'  observation  necessarily  involves  two 
elements,  (1)  an  observation  of  the  class,  type,  or  standard,  and  (2)  an  ob- 
servation of  the  thing  to  be  classified  or  identified.  Both  elements  must  be 
supplied  in  his  testimony.  Under  the  particular  topics  of  testimony,  the 
rules  applying  this  principle  may  be  examined. 

It  may  be  noted  that  here  it  is  not  uncommon  to  supply  the  second  ele- 
ment by  hypothetical  presentation  {post,  §  672).  Thus,  in  valuing  the  cost 
of  a  house's  construction,  the  witness  may  have  actual  observation  of  only 
the  value-standards  of  different  sorts  of  houses,  and  then  the  features  of  the 
particular  house  to  be  valued  may  be  placed  before  him  by  hypothetical 
description.  So  a  witness  to  the  identity  of  a  murdered  person  with  one 
J.  S.  may  have  had  actual  observation  of  J.  S.  but  not  of  the  body  of  the 
murdered  man,  and  the  latter  element  may  be  supplied  by  showing  him  a 
photograph  assumed  to  be  that  of  the  deceased,  and  then  verifying  the 
photograph  as  that  of  the  deceased. 

§  654.  Burden  of  Proof  of  Knowledge  Qualllloation.  It  has  already  been 
noted  {anU,  §§  484,  497,  508,  560,  584),  that  in  adults  the  general  Mental 
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Capacity  to  testify  is  assumed,  and  need  not  be  shown  beforehand ;  and  that 
the  same  is  true  of  that  capacity  whose  absence  is  indicated  by  the  term 
Interest;  while  Experiential  Capacity  is  not  assumed,  if  the  subject  calk 
for  special  experience,  and  the  possession  of  it  must  be  made  to  appear  before- 
hand. These  diifereuces  are  based  on  practical  convenience  and  proba- 
bilities, for  the  probability  is  that  the  average  witness  will  be  sane  (and  thuE 
sanity  may  be  assumed),  and  the  probability  is  that  the  average  witness  will 
not  have  special  experience  (and  thus  it  canuot  be  assumed).  Analog; 
would  indicate,  then,  that  since  the  probabilities  are  all  against  a  particu- 
lar person,  out  of  all  persons,  having  been  one  to  observe  the  particulai 
matter  in  hand,  it  cannot  be  assumed  that  he  is  one  of  the  few  aduiissibk 
persons,  and  his  qualifications  as  to  observation,  or  knowledge,  must  be  made 
to  appear  beforehand.  Such  is  the  generally  accepted  rule.  The  witness 
before  he  refers  to  the  matter  in  Iiand,  must  make  it  appear  that  he  had  thi 
requisite  opportunities  to  obtain  correct  impressions  on  the  subject,  and  the 
first  questions  put  to  him  should  be  and  usually  are  directed  to  laying  this 
foundation : ' 

1870,  Morton,  J.,  in  Welherbee  y.  Norris,  103  MaM.  664, 566  (approving  a  ruling,  in  th< 
trial  Court'8  discretion,  that  a  witneu  to  reputation  moat  be  asked  beforehand  whethei 
he  knows  the  reputation):  "  The  same  principle  is  applicable  to  the  ezamination  of  wit 
nesses  upon  other  subjects.  It  often  occurs,  in  the  trial  of  eases,  that  the  judge  is  callec 
upon  to  inquire  of  a  witness  whether  he  has  knowledge  of  the  matter  of  which  he  ii 
called  to  testify.  If  it  appears  to  be  doubtful  whether  the  witness  understands  and  ap 
predates  his  duty  to  testify  only  to  what  he  knows  of  his  own  knowledge,  or  if  for  anj 
reason  there  is  danger  that  he  may  testify  to  hearsay,  it  is  the  right  and  it  may  be  tb( 
duty  of  the  presiding  judge  to  inquire  of  him  if  he  has  knowledge  of  the  matter  as  t( 
which  he  is  asked  to  testify.  .  .  .  Whether  the  circumstances  of  this  case  required  th( 
preliminary  question  to  be  put  was  a  matter  within  the  judicial  discretion  of  Uie  presid 
ing  judge." 

Where  this  preliminary  inquiry  is  omitted,  the  opposing  counsel  cannol 
afterwards  object  to  it  as  a  technical  violation  of  rules ;  this  is  usually 
placed  on  the  theory  that  the  knowledge  may  be  presumed,'  but  it  is 
more  correct  to  place  it  upon  the  rule  (ante,  §  18)  that  a  failure  to  make 
objection  at  the  proper  time  is  a  waiver  of  the  objection.  Yet  where  the 
subsequent  course  of  the  examination  develops  a  total  lack  of  opportunity 
of  knowledge,  no  doubt  the  testimony  may  be  struck  out,  on  the  ground  that 
the  waiver  was  merely  of  the  requirement  of  the  preliminary  burden  ol 
proof,  and  not  of  the  substantial  qualifications  of  the  witness. 

The  importance  of  enforcing  this  general  rule  is  illustrated  in  the  fol- 


»  1900,  Cleveland  T.  &  V.  R.  Ca  v.  Marsh,  63 
Oh.  236,  58  N.  E.  821  (whether  a  person  was  a 
trainman) ;  1899,  Gorkow's  Estate,  20  Wash. 
S63,  66  Pac.  385  (prior  statement  of  qualifica- 
tions may  be  required,  in  trial  Court's  Jiscretion). 

»  1874,  Pearson  v.  Wheeler,  55  N.  H.  41 
("Where  nothing  appears  to  the  contrary  it  is 
to  be  presumed  that  what  the  witness  stated  was 


within  his  knowledge,  and  that  his  knowleilirf 
was  derived  from  proper  sources") ;  1867,  FitM 
V.  Tenoey,  47  id.  Sia,  522  ;  1900,  Glauber  Mfg. 
Co.  V.  Voter,  70  id.  332,  47  Atl.  612;  1C74, 
Fassin  v.  Hubbard,  55  N.  Y.  471  (deposition ; 
if  knowledge  would  at  least  have  bn>n  iiossible, 
from  what  appears,  it  may  be  presumed). 
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lowing  passage,  where  the  unsuccessful  counsel  was,  in  strictness,  in  the 
right : 

1888,  Pamell  ComvuMum't  Proetedingt,  Sdth  d»y.  Timet'  Rep.  pt.  10,  p.  18;  the  Irish 
Land  League  and  iu  leaders  being  charged  with  complicity  in  certain  crimes,  particularly 
in  the  Phoenix  Park  assassination  of  1883,  certain  of  the  known  criminals  testified  that 
their  body,  the  Invincibles,  had  received  assistance-money  from  the  League ;  it  had  turned 
out,  on  cross-examining  one  of  them,  that  his  testimony  to  the  receipt  of  this  money  from 
the  League  officers  was  not  based  on  his  own  knowledge  at  all,  but  merely  on  what  he 
had  heai'd  from  others;  another  of  these  persons  was  now  asked  on  direct  examination  aa 
follows :  Sir  H.  Jame» :  "  Tell  me  of  your  own  knowledge  whether  yon  know  of  his  receiv- 
ing any  money  from  the  Land  League";  Sir  C.  Jtustett.-  "My  Lords,  I  would  ask  my 
learned  friend  to  be  particuUr  as  to  that  question  '  of  his  own  knowledge '  after  the 
experience  we  had  of  Oelaney's  evidence.  '  Did  he  see  any  one  pay  him  ? '  is  the 
proper  form  of  question  "  ;  Sir  H.  James.-  "  I  think  not " ;  Sir  C.  Rtuaell:  "  With  great 
deference,  my  Lords,  it  is.  We  had  a  deliberate  statement  the  other  day  in  answer  to  a 
similar  question  put  to  a  witness,  *  Did  you  know  this  ? '  and  ■  Did  you  know  that  ? '  and, 
afterwards  in  cross^xamination,  it  turned  out  that  he  did  not  k  .w  it  of  his  own  knowl- 
edge, but  it  was  what  had  been  told  him.  I  want  to  guard  against  a  repetition  of  that. 
The  proper  form  of  question  as  I  submit  is,  '  Did  he  see  any  money  paid? ' "  Sir  H. 
Jamei  (to  the  witness) :  "  You  understand  what  I  mean  —do  you  know  this  of  your  own 
knowledge  ?  "  Sir  C.  Kwuell :  "  I  am  objecting  to  the  form  of  the  question  "  ;  President 
Hannen  :  "  It  is  a  very  I'sual  form  of  question."  Sir  C.  Husaell ;  "  I  respectfully  say,  in 
view  of  the  reasons  1  'lave  given,  that  the  proper  question  is,  'Did  he  see  any  money 
paid  ? ' "  President  Hannen  :  "  I  shall  not  interfere  with  the  discretion  of  counsel  in  ask- 
ing a  question  in  a  manner  which  is  qnite  usual."  Sir  C.  Russell:  "  I  have  pointed  out 
the  danger  — the  great  danger  —  of  putting  the  question  in  the  form  in  which  my  learned 
friend  i."  putting  it."  President  Hannen :  "  Precisely  so;  and  you  have  also  shown  wher« 
the  safeguard  lies,  namely,  in  cross-examination." 

§  655.  Same:  VTitnesa  apeoifying  the  Orounda  of  hla  Knowledge.  The 
party  offering  a  witness  may  desire  to  make  plain  the  strength  of  the  wit- 
ness' grounds  of  knowledge  and  the  reasons  for  trusting  his  belief.  This  is 
a  legitimate  purpose.  But,  in  pursuing  it,  the  witness  often  will  naturally 
state  circumstances  which  may  give  indirectly  some  unfavorable  impres- 
sions against  the  opposite  party,  —  as  where  the  witness  is  asked,  "  What 
made  you  notice  the  defendant's  features  ? "  and  replies,  "  Because  he  was 
the  same  man  who  stole  my  wagon  last  year."  Or  he  may  relate  other  per- 
sons' utterances  which  would  ii  inadmissible  as  hearsay,  but  for  their  pres- 
ent utility.  Nevertheless,  on  the  principle  of  multiple  admissibility  (ante, 
§  13),  the  general  rule  is  that  the  witness  may  on  the  direct  examination 
state  the  particular  circumstances  which  legitimately  affected  his  knowledge 
or  recollection,  even  though  the  fact  would  otherwise  be  inadmissible ;  the 
judge's  instruction  to  the  jury  must  be  relied  upon  for  preventing  their 
improper  use  of  the  fact: 

1856,  Oreen,  C.  J.,  in  Slate  v.  Fox,  25  N.  J.  L.  575,  602  (in  fixing  the  recollection  of  a 
time,  the  remark  of  a  neighbor  was  used ;  "  she  said,  '  Perhaps  the  man  I  met  on  Thurs- 
day morning  might  have  had  something  to  do  with  it '  ") :  "  The  evidence  wai  not  offered 
or  admitted  to  prove  the  truth  of  the  facts  stated  to  the  witnes-i,  but  merely  to  show  what 
it  was  that  called  the  attention  of  the  witness  to  a  fact  stated  by  her  or  that  fixed  the 
fact  in  her  recollection.    Whether  the  statement  of  the  third  person  was  true  or  false  was 
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perfectly  immaterial.  The  fact  that  the  commanioation  waa  made,  and  not  ita  truth  i 
falsity,  waa  the  only  material  point  The  converaationa  were  not  hearsay,  within  tl 
proper  meaning  of  the  term." 

1864,  Chruiiancy,  J.,  in  Angelt  t.  Roienburf,  12  Mich.  241,  257:  "It  waa  very  impe 
tant,  in  determining  the  credit  to  be  given  to  the  witness'  recollection,  to  know  wheth( 
any  or  what  reason  existed  at  the  time  to  induce  the  witness  to  give  particular  attentic 
to  the  appearance  of  the  notes  [then  shown  to  him].  The  value  of  hia  recollection  woul 
depend  entirely  upon  the  degree  of  attention  with  which  he  observed  the  facts  and  tl 
reasons  which  operated  upon  \m  mind  to  excite  that  attention  and  to  fix  the  facts  in  h 
memory.  He  should  therefore  have  been  allowed  to  state  any  facta  which  had  that  effec 
whether  relevant  to  the  iasue  or  not."  > 

2.   Degree,  Quality,  and  Sourom  of  K..owI«dKe. 

§  656.  Judicial  Phraalnca  of  the  Prinoiple  of  Xnowladse.  Courts  hav 
often  uttered  in  broad  terms  the  general  principle  of  the  necessity  of  Ol 
servation  as  a  source  of  Knowledge.  The  following  passages  illustrate  thei 
attitude : 

1824,  Mr.  Thomai  StarUe.  Evidence,  79,  127 :  "  To  render  the  communication  of  faci 
perfect,  the  witnesses  must  be  both  able  and  willing  to  speak  or  to  write  the  truth.  It 
necessary  that  they  should  poasess,  in  the  first  place,  the  means  and  opportunity  < 
acquiring  a  knowledge  of  the  facts.  ...  A  witness  who  states  facta  ought  to  state  thoi 
only  of  which  he  has  personal  knowledge;  and  such  knowledge  is  supposed,  if  n( 
expressly  stated,  upon  the  examination  in  chief ;  and  upon  cross-examination  hia  meat 
of  knowledge  may  be  fully  investigated,  and  if  he  haa  not  sufficient  and  adequate  mean 
of  knowledge,  his  evidence  will  be  struck  out." 

1820,  Henderton,  J.,  in  Staler.  Allen,  1  Hawks  0:  "The  law  requires  that  he  wh 
deposes  to  a  fact  should  have  the  means  of  knowing  it." 

*  Accord:  1896,  Dickson  v.  Bamberger,  107 
Ala.  293,  18  So.  290  (central  principle,  but  too 
narrowly  stated);  1876,  Tomlinson  v.  Derby, 
43  Conn.  662  (raaKoiis  for  knowing  that  a  high- 
way-defect  existed) ;  1895,  Kenikll's  Ex'ra  ti. 
Collier,  97  Ky.  446,  30  S.  W.  1002  (reasons  for 
knowing  handwriting);  1859,  Dickenson  v. 
FitchburR,  13  Gray  656  (expert ;  general  prin- 
ciple);  1864,  Lincoln  v.  Mfg.  Co.,  9  All.  192 
(same) ;  1878,  Williams  v.  Taunton,  125  Mass. 
40  (same) ;  1890,  Hunt  v.  Boston,  152  id.  169, 
25  N.  E.  82  (same) ;  1898,  Com.  v.  Bishop,  165 
ill.  148,  42  N.  E.  660  (the  witness'  reason  for 
identifying  defendant  was  that  the  latter  had 
come  to  hira  to  be  treated  for  a  certain  diseasi.) ; 
1897,  Com.  If.  Kennedy,  170  id.  18,  48  N.  fc. 
770  (identitv  of  purchaser  of  poison) :  1899, 
Leslie  V.  K.  Co.,  172  id.  468,  52  N.  E.  642  (ex- 

gert ;  general  principle)  ;  1902,  O'Malley  t. 
ova.,  182  i.l.  196,  65  N.  E.  30  (extwrt  not 
allowed  to  state  that  his  opinion  was  baaed  on 
a  consiileration  of  wles  not  otherwise  evidenced, 
without  st>ecifying  them) ;  1864,  Angell  v.  Ros. 
enbury,  12  Mich.  241,  257  (whether  notes  pro- 
duced were  the  same  as  those  shown  to  witness 
by  plaintiff ;  reasons  for  noticing  them  particu- 
larly, allowed  to  be  stated ;  quoted  mpra) ; 
1868,  Detroit  k  M.  B.  Co.  v.  Van  Steinburg,  17 
id.  99,  107  (to  indicate  the  fixing  of  a  witness' 
attention  on  the  fact  of  a  locomotive  bell  hav- 
ing been  rung  or  not,  the  witness  was  sUowckI 
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to  say  that  it  had  been  then  talked  of,  but  nc 
to  state  that  "  people  said  that  the  hell  was  nn 
runff") ;  1895,  Cole  v.  R.  Co.,  105  id.  649,  b 
N.  W.  647  (words  uttered,  aC:iiitteii  to  shoi 
how  a  thing  was  remembered) ;  1900,  Orenell  i 
K.  Co.,  124  id.  141.  82  N.  W.  843  (similar) 
1879,  O'Hagan  p.  Dillon,  76  N.  Y.  170,  17: 
(a  witness  testifying  to  the  hanging  of  a  lani] 
at  the  place  where  an  iqjurv  occurred,  alloweil  l( 
be  asked :  "  Is  your  recollection  refreshed,  o 
your  attention  called  to  that  from  any  circiim 
stance,  any  accident  that  happeneii  there  ? ") 
1865,  Bowser  v.  Com.,  51  Pa.  341  (that  tbi 
witness  on  arriving  home  had  told  to  her  pir 
ents  what  she  had  heard  and  seen,  and  tlia 
they  replied,  allowed) ;  1903,  State  v.  Nat'le 
—  R..I.  —  ,54  Atl.  1063  ("Whenever  th, 
opinion  of  a  person  is  deemed  to  lie  relevmit, 
the  grounds  on  which  such  opinion  is  based  an 
also  deemed  to  be  relevant  ;  here,  of  expiri 
ments  with  a  pistol  as  to  the  appearances  ol 
wounds). 

Compare  a  similar  use  of  hearsay  nttemnof! 
to  identify  a  time,  place,  or  penon  {anf(,i  416), 
to  corroborate  a  wilnem  (poiil,  |  1129),  and  to 
exhibit  the  grounds  of  a  physician's  opinion 
{post,  I  1720),  or  other  expertt'  opiniimn  (nnlf. 
i  662).  The  theory  of  the  Hearsay  rule  on  this 
point  is  dealt  with  port,  {  1791.  For  crow-ej. 
amination  to  impeach  the  witness'  sources  u( 
knowledge,  see  port,  {{  991-996,  ante,  |  463. 
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1808,  1876,  Campiett,  J.,  in  Evant  t.  People,  12  Mich.  86,  and  EttioU  t.  Van  Buren,  33 
id.  62:  "  Tiie  primary  rule  concerning  all  evidence  is  that  personal  knowledge  of  such 
facts  as  a  Court  or  jury  may  be  called  upon  to  consider  should  be  required  of  all  wit- 
nesses, where  it  is  attainable.  ...  Mo  one  can  be  allowed  to  prove  what  he  has  never 
learned,  whether  it  be  ordinary  or  scientific  facts." 

1870,  Doe,  J.,  in  Stale  v.  Pike,  49  N.  H.  413 :  "  A  witness  cannot  testify  that  in  bis 
opinion  the  defendant  was  sick,  or  well,  without  first  showing  that  he  had  an  opportunity 
of  foiming  an  opinion  from  facts  observed  by  himself." 

§  657.  (a)  Knowledge  mnat  be  founded  on  Personal  Obserration  by  the 
Senses,  not  on  Hearsay.  The  first  corollary  from  the  geueral  principle  of 
Knowledge  is  that  what  the  witness  represents  as  his  knowledge  must  be  an 
impres«'on  derived  from  the  exercige  of  his  oxen  sen-ies,  not  from  the  reports  of 
others,  -in  other  words,  must  be  founded  on  personal  observation.  This 
general  rule,  to  which  contrary  instances  can  be  only  casual  exceptions,  has 
long  been  recognized  as  fundamental : 

1369,  T^orTX,  C.  J.,  in  Y.  B.  23  Ass.  pi.  11:  "Witnesses  must  testify  to  nothing 
except  what  they  are  certain  of,  that  is,  what  they  have  seen  or  heard." 

1441-2,  Newton,  C.  J.,  in  Y.  B.  20  H.  VI.,  20,  16  (the  essoiner  was  sworn  to  say 
whether  his  principal  was  in  the  service  of  the  king,  and  he  said  that  he  was  so 
informed,  but  he  did  not  dare  to  say  expressly  that  he  was  in  the  king's  service) :  "  The 
essoiner  is  swum,  and  be  is  not  willing  to  say  that  the  principal  is  in  the  service  of  the 
king.    The  statute  runs  tha'    -<e  essoiner  testetur  in  curia  ;  but  this  is  not  tentifyinf;." 

1656,  BtuhneWt  Trial,  5  j  "t.  Tr.  633,  641;  Bufhnell,  arguing:  "  William  Pinchin 

acknowledgt.  himself  to  I  <sent,  and  yet  he  swears  [to  my  unlawful  act  at  Box]  as 
if  he  bad  been  at  Box.  I  a  .ot  so  much  a  lawyer  as  to  know  bow  far  forth  an  oath 
will  extend,  or  to  what  it  will  amount,  if  a  man  depose  nothing  but  what  he  hath 
received  by  hearsay.  .  .  .  *  He  is  a  false  witness,  not  onlv  he  who  tells  a  lie,  but  also  he 
who  testifies  a  truth  whereof  he  bath  not  a  certain  and  ui  bted  knowledge,  —  that  is, 
if  he  testify  that  which  he  hath  neither  seen  nor  heard  nor  ..^cb  had  any  experience  of.' 
Which  I  speak  .  .  .  only  to  evidence  thus  much  unto  thee,  that,  be  it  true  or  be  it  false, 
yet  William  Pinchin  could  be  no  competent  witness  of  it,  because  by  his  own  confession 
he  was  at  the  same  time  at  another  place  about  four  or  five  miles  off." 

1870,  Vaughan,  C.  J.,  in  BuiheVt  Cane,  6  id.  099, 1003,  Vaughan  135  (noting  the  dif- 
ference between  a  juryman  and  a  witness) :  "  A  witness  swcare  but  to  wliat  he  hath 
beard  or  seen,  —  generally  or  more  largely,  to  what  hath  fallen  under  his  senses." 

1696,  Holt,  L.  C.  J.,  in  Chamoek's  Trial,  12  id.  1454  (to  the  jury):  "But  then,  gentle- 
men, as  tu  what  they  [the  accused]  say,  that  the  witnesses  do  testify  by  hearsay,  —  that  is 
not  evidence,  but  what  they  know  themselves,  or  heard  from  the  prisoners.  .  .  .  But 
whatsoever  evidence  has  been  given  of  any  fact  done  within  the  witness'  own  knowledge, 
.  .  .  that  you  are  to  take  notice  of  as  good  evidence  and  consider  of  it." 

Ante  1726,  Chief  Baron  Gilbert,  Evidence,  152  :  "The  attestation  of  the  witness  must 
be  to  what  he  knows,  and  not  to  that  only  which  he  hath  heard,  for  a  mere  hearsay  is  no 
evidence  ;  for  it  is  his  knowledge  that  must  direct  the  Court  and  jury  in  the  judgment 
of  the  fact,  and  not  his  mere  credulity,  which  is  very  uncertain  and  various  in  sever.il 
persons ;  for  testimony  being  but  an  appeal  to  .the  knowledge  of  another,  if  indeed  he 
doth  not  know  he  can  be  no  evidence." 

1726,  Ayliffe,  Parergon,  p.  640:  "  Testimony  or  evidence  ought  first  of  all  to  be  given 
and  founded  on  some  principal  corporeal  sense  of  their  own,  according  to  the  nature  and 
quality  of  the  fact,  as  on  their  sight,  hearing,  touching,  tasting,  or  smelling;  and  not  on 
the  corporeal  sense  of  another  person.  .  .  .  And  thus  witnesses  ought  to  depose  ap- 
positely de  propria  suo  teruu,  and  not  de  tensu  alieno." 
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Upon  this  principle,  the  teatimony  oi  one  claiming  to  have  knowledj 
has  constantly  been  rejected,  when  it  appeared  that  he  had  lacked  pe 
sonal  observation.' 

This  objection  to  testimony,  however,  must  be  distinguished  from  the  oi 
jection  based  on  the  so-called  Hearsay  rule.  Under  the  present  principl 
the  law  declines  to  accept  a  witness  X's  statement  (for  example)  that  I 
knows  A  struck  B,  because  it  appears  that  X  had  no  personal  observatic 
but  received  his  impressions  from  others'  information.  But  if  X  were  i 
testify, "  Y  told  me  that  A  struck  B  first,'  then  he  would  appear  to  kno 
sufficiently  the  fact  of  Y's  making  the  assertion,  and  the  question  then  b 
comes  whether  Y's  assertion,  thus  proved,  is  admissible.  Then  it  is  that  tl; 
Hearsay  rule  rejects  the  proof  of  X's  assertion  as  a  statement  untested  I 
oath  and  cross-examination.  In  other  words,  so  long  as  it  is  attempted  t 
argue  directly  from  the  witness  X's  statement  to  the  striking  of  B  by  A,  th 
question  is  one  of  the  sufficiency  of  X's  knowledge;  it  is  only  when'tli 
assertion  of  Y,  a  person  not  in  court,  is  put  forward  testimonially  that  w 
are  concerned  with  the  Hearsay  rule  in  the  strict  sense.  The  distinction  i 
more  fully  examined  elsewhere  (post,  §  1361). 

The  exceptional  cases,  under  the  present  principle,  when  knowledge  founde 
on  hearsay  may  suffice,  are  later  considered  {post,  §§  664-670). 


*  1543,  Rolfe  v.  Hftmpden,  Dyer  63,  b  (two 
of  thewitneueii  to  a  will  ''drpoaed  upon  the 
report  of  others,"  "  but  the  jurv  paid  littm  atten- 
tion to  the  testimony  aforeaaid  ;  but  this  was 
merely  an  in»Unce  of  the  old  practice  for  at- 
testing witnesses,  noted  in  Thayer,  Prelim. 
Treat,  on  Evid.  97);  1881,  H.  v.  Budge,  20 
N.  Br.  531  (surveyor's  measurement  of  a  street, 
between  places  pointed  out  to  him  by  B.,  who 
was  not  called,  excluded) ;  1849,  Sidles  t>.  Desha, 
18  Ala.  317  (jmrpose  of  discounting  a  note)  • 
1901,  Central  Coil  A  toke  Co.  ».  Henry  Shoe  Co., 
89  Ark.  30>,  63  .S.  W.  50  (witness  to  the  amount  of 
timber  cut) ;  1»02,  Trulock  v.  State,  70  id.  558,  69 
S.  W.  677  (testimony  to  the  authenticity  of  a  car- 
tridge, liased  on  what  somebody  tolcl  the  witness 
excluded)  ;  Cal.  C.  C.  P.  1872,  f  1845  ("  A  wit- 
neas  can  testify  of  those  facU  only  which  he 
kno»8  of  his  knowledge,  that  is,  which  are  de- 
rive<l  from  his  own  perceptions  ") ;  1881.  People  » 
Wredeu,69Cal.394!  1874,Selma,  R.iD.B.Co. 
V.   Keith,   53  Ga.  181  (calculations  of  another 

Cerson) ;  1874,  .Southern  Life  Ins.  Co.  v.  Wil- 
inson,  ib.  546  ;  1892,  Lamar  r.  Pearre,  90  id 
377,  17  S.  E.  92  (the  witness  testified  that  she 
knew  where  the  money  for  a  purchase  came 
from,  yet  admitted  that  at  the  time  of  the  pur- 
chase she  wa.s  too  young  to  know  this)  ;  1884 
Perry  p.  Burton,  111  HI.  143  (knowledge  from 
orders  to  an  agent) ;  1852,  Brooks  v.  Hazen  3 
O.  Greene,  554  ;  1858,  Williams  r.  Soutter,  7  la. 
444  :  1398,  Lacy  v.   Kossuth  Co.,   106  id.    18, 


1886,  Sherwood  ».  Houston,  41  Miss.  63  (Itnowl 
edge  bv  hearsay  that  M.  was  indebted  to  th 
heirs  of  P.)  ;  1883,  Chicago  K.  Co.  t>.  Provine 
61    id.  292  (book-entries)  ;  1844,  Chouteau  i 
Searcy,  8  Mo.  730  ;  Mont.  ('.  C.  P.  1895,  {  312 
(like  Cal.  C.  C.  P.  {  1846)  ;  1903,  Quimbv  i 
Ayers,  —  Nebr.    — ,  95  N.  W.  464  (witness  "whi 
had  merely  examined  the  probate  records,  lu-Ii 
not  qualified  to  testify  to  the  insolvency  of  i 
decedent's  estate) ;  1903,  Donner  v.  State,    - 
id.    — ,  96  N.  W.  40  (identifying  a  shipment  o 
cattle  received  as  from  a  certain  consignor ;  i 
weighmaster  in  the  receiving  yard,  not  allowed  f( 
testify  to  the  consignor's  identity  from  merely  we 
ing  the  car-number  entry  in  certain  books  kept  l.v 
others)  ;  1860,  Rich  V.  Eldredge,  42  .V.  H.  ]ris 
(book  entries) ;  Or.  C.  C.  P.  1892, 8  682  (like  Gil 
C.  C.  P.  }  1846) ;  1867,  Wcmd  i:  Sawyer,  Phillip, 
276 ;  1874,  Woodward  i>.  State,  4  Baxt.  324  (tlie 
witness  heard  a  shot  and  saw  a  man  running,  ami 
when  he  learned  that   W.    had   made  thre.its 
against  the  deoea-sed  he  thought  the  man  run- 
ning must  be  W.  ;  excluded)  ;  1881,  Houston  & 
T.  C.  R.Co.  V.  Burke,  55  Tex.  339;  1888,  (Jil- 
liert  I'.  Odum,  69  id.  673,  7  S.   W.  610  ;  18i».'i. 
Texas  &  P.  R.  Co.  v.  Reed,  88  id.  439,  31  S.  W. 
1058  (witnesses  testifying  without  knowled),"'  .is 
to  a  foreman's  authority  over  railroad  liamls). 
The  following  ruling  is  peculiar,  and  rests  on 
the  principle  of  §654,  ante.-    1857,  Willcv  p. 
Portsmouth,  35  N.    H.  308  (the  witness  "saiil 
that  the  place  at  which  W.  fell  was  within  the 


7K  V  w  aonT'i.  .t. — ^ '      ,,  ""    '"'  mai  tne  place  at  wmcD  V  ._  

.  l,m" .  »■  r     <*'"**'"'  •  I*"""  *"»,  «W«  t"  I»y  highway  ;  but  he  was  not  present  when  W.  fell ; 

r„tiV  '''""""y,  Vy  Pf?"",'  ^h".  had   "made  held,   tLt  as  he  might  hare   learned  of  the 

C^^TZ'n^.irr^l  ",  «'"r^Li  L^S-  ••''«=*'»  '-^'-'^y  ^y  "iSission.  of  the  party's  or 
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§  668.  (b)  Xnowtods*  naad  not  b«  PoaltlT*  or  AtMolnto;  AdmlMlbUity 
of  >  »Boll««.-  "ImpraMlon,"  "  Opinion."  or  tba  Ilk*.  The  second  corollary 
of  the  general  principle  of  knowledge  is  that  the  result  of  the  witness"  obser- 
vation tued  not  be  positive  or  absolute  knowledge.  Such  a  degree  of  certainty 
cannot  be  demanded,  even  in  theory  (ante.  §  650) ;  it  suflSces  if  he  had  an 
opportunity  of  personal  observation  and  did  get  some  impressions  from  this 
observation.  But  in  the  attempt  to  name  this  quality  of  knowledge  which 
suffices,  the  terms  available  are  so  loose  and  indefinite  that  other  principles 
come  naturally  to  introduce  confusion.  If  positive  knowledge  is  not  required 
does  an  "  impression  "  or  "  belief  "  or  «  opinion  "  suffice  ?  Here  the  operation 
ot  four  different  principles  must  be  distinguished,  because  such  terms  may 
be  criticised  from  the  point  of  view  of  all  four : 

(1)  "  Belief "  or  "  impression  "  may  signify  merely  the  degree  of  positivenesa 
of  his  original  observation  ot  the  facte.  The  witness  may  have  had  actual 
observation  of  the  matter  in  hand,  but  the  result  may  have  been  a  not  very 
definite  or  positive  impression ;  for  example,  he  saw  a  man  and  "  thought " 
that  it  was  the  accused.  In  such  cases  there  is  no  legal  objection  whatever 
to  receiving  such  impression  as  the  witness  gained  from  his  observation.  In 
other  words,  the  degree  or  quality  of  his  knowledge,  so  far  as  there  was  actual 
personal  observation  by  him,  is  no  ground  of  objection.* 

(2)  "  Belief  "  or  "  impression  "  may  signify  tlie  degree  of  positiveness  of  the 
witness'  recollection;  i.  e.  may  signify  that  he  obtained  entirely  clear  and 
positive  impressions  at  the  time,  but  that  since  then  his  memory  has  faded, 
and  his  recollection  to-day  is  so  weak  that  he  is  not  able  to  call  it  more  than 
an  "impression"  or  to  say  more  than  "I  think.'  The  deficiency  comes 
merely  m  the  quality  of  his  recollection.  Here  again,  the  law  makes  no 
objection  on  such  grounds.  It  welcomes  whatever  quality  of  recollection  lie 
IS  able  to  bring.  In  general,  then,  where  there  has  been  actual  observation, 
the  quality  of  the  impression  received  at  the  time  and  the  quality  of  persist- 
ence of  that  impression  are  no  grounds  of  objection ;  for  the  simple  reason 
that  Courts  must  accept  the  facte  of  human  nature  and  must  not  insist  on 
what  they  cannot  fairly  expect 

(3)  "  Belief"  or  "impression"  may  signify  a  lack  of  actual  personal  obser- 
vation; when  this  is  the  case,  the  main  principle  (§§  656,  657,  ante)  ex- 
cludes such  testimony.  The  shades  of  meaning  in  such  expressions  are  often 
elusive ;  but  if  the  present  meaning  appears,  there  is  no  question  of  the  judi- 
cial attitude  against  admission : 

^    1820,  R.  Y.  DeKkurt,  1  State  Tr.  n.  s.  529,  590;  Mr.   Raines  (cross-examiuing)  : 

Upon  your  oath,  did  you  not  see  something  very  like  that  which  I  have  read  to  you  ?  "  • 

mineu  :  "  I  cannot  recollect " ;  Mr.  Raines : "  Will  you  swear  you  do  not  believe  what  I  have 

read  to  you  ?  " ;  Bojrf«y,  J. :"  It  must  be  belief  from  recollection  " ;  Mr.  Raines :  "  I  should 


J  Tl"*  »uthoritie»  on  this  point  are  examined 
in  doling  with  Becollection  (post,  (  728);  be- 
cause, though  the  principles  are  well  settled, 
the  ruling  do  not  always  distinguish  the  exact 
objection  involved,  and  most  therefore  be  mar- 
Tou  I.-48  733 


shalled  in  one  place.  The  rulings  in  the  ensuing 
note  of  the  present  section  are  only  those  in 
which  it  is  clear  that  the  objection  was  Iwsed  on 
a  lack  of  actual  persona]  observation. 
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hkTe  thought  it  wm  •  legitimate  qneetion  eapable  of  being  antwered  " ;  BayUy,  J, :  • 
it  adiniu  of  •  legitimate  aniwer.  It  may  not ;  beoauw  be  might  lay  '  1  believe  it,  becai 
1  have  heard  people  say  lo.' " 

IHIO,  Chief  Jiutice  Su-ift,  ETidence,  HI :  "A  witnen  muit  iwear  to  facta  within 
knowledge  and  nooUeotion,  and  cannot  awear  to  mere  matteri  of  belief." 

1820,  Hend*non,J.,  in  Slalt  v.  AUtn,  1  Hawks  0:  "The  law  rcquirea  that  he  n 
deposes  to  a  fact  should  have  the  means  of  knowing  it.  Grounds  of  conjecture  ii 
opinions  are  not    'ifficient." 

1838,  Wflon,  C .  J.,  in  Clart  t.  Bigtlow,  16  Me.  247  :  " '  ImpreHsion,'  though  it  n 
convey  the  idea  of  a  certain  degree  of  recollection,  is  an  equivocal  term.  It  may  hi 
been  derived  from  the  information  of  others,  or  from  some  unwarrantable  doductioii 
tlie  mind  from  premises  not  well  established,  .  .  .  [iu  which  case]  it  cannot  in  our  ju 
meiit  be  safely  or  legally  received." 

1896,  Gooilenov,  J.,  in  Leuri*  r.  Brown,  41  Me.  4.51  :  '•  In  general,  the  opinion  of  a  v 
ness  is  not  evidence ;  he  must  spealc  of  facts.  It  may  have  been  derived  from  so 
unwarrantable  deduction  of  the  mind,  from  premises  not  well  established." 

1859,  Sawger,  J.,  in  State  v.  Flanden,  38  N.  H.  S:(J :  "  An  impression  may  mean 
nudei'Htandiiig  or  belief  of  the  fact  as  derived  from  some  other  source  than  personal  ( 
aervtttion,  —  as  the  informalioii  of  others  " ;  and  this  would  be  not  admissible. 

1877,  BricktU,  C.  J.,  in  Wood^.  Brewer,  57  Ala.  517 :  "  A  witness  generally  must  dep 
to  facts  within  his  knowledge,  and  cannot  be  permitted  to  testify  upon  mere  coiijecti 
or  belief." 

What  the  Courts  repudiate,  then,  is  a  mere  guess,  an  exercise  of  the  imagit 
tion,  a  suspicion,  a  conjecture,  offered  in  place  of  the  result  of  actual  persui 
c'-  Tvation ;  it  is  from  this  point  of  view  only  that  a  "  belief  "  or  "  opinioi 
or  "  impression  "  is  not  lo  be  received.* 
(4)  A  "  belief"  or  "  impression"  or  "  opinion  "  may,  though  otherwise  n 


*  In  the  following  rulings  the  teatimoDy  vth 
excluJe<l,  except  where  otherwine  stated:  1821, 
KtHllonl  V.  Biriey,  I  State  Tr.  N.  s.  1071,  1171 
(battery  in  diBpeniug  a  mob ;  Evana :  "  Do  you 
believe  tliere  was  [anybody  cut]  I ";  diaalloweii ; 
Holroyil,  J. :  "  You  must  get  that  fact  from  a 
witness  who  saw  the  wound  indicted  ") ;  1882, 
McDunalil  v.  Jacoba,  77  Ala.  625,  527  ("  rcaxona 
for  lielief"  not  aniountiug  to  {wrsoual  knowl- 
edge); 1850,  Jordan  v.  Foater,  11  Ark.  142 
("oiiiiiion"  ass  mere  (jupsh)  t  1886,  Tait  v. 
Hall,  71  Cal.  152,  12  Pac.  391  <"  impreaaion  " 
of  conduct,  baaed  on  a  giieas  fioni  other  act.4) ; 
1831,  Bank  t>.  Brown,  Dudley  On.  63,  65  ("  The 
belief  or  iwrsuHiiion  of  a  witness  cannot  be  re- 
ceived as  evidence,  unlesa  it  rests  U|x>n  a  suffi- 
cient legal  foundation  ") ;  1868,  Macon  A  W.  R. 
Co.  V.  Johnson,  38  On.  436  ("oiiiiiioii,"  here 
based  on  inference,  not  sight ;  out  admitted 
u|>on  the  facta) ;  1881,  Terr.  v.  MeKem,  2  Ida. 
759,  26  Pac.  123  ("thought"  the  defendant 
received  an  object  from  another  person,  but 
didn't  see  it) ;  1834,  Jones  v.  Chiles,  S3  Ky.  S3 
(the  witness  "  uudemtood  "  that  a  certain  ima- 
semion  existeil);  1893,  Lovejoy  v.  Howe,  65 
Minn.  353,  354,  57  N.  W.  57  (impression  based 
on  something  heard,  not  on  knowledge) ;  1846, 
TibbvtU  V.  Flanders,  18  N.  H.  292  (under- 
stood) ;  1864,  Kingsbury  v.  K3ses,  45  id.  225 
(impression) ;  1873,  Higbie  v.  Ins.  Co.,  53  N.  Y. 
604  (by  a  physician,  "an  impression  sufficient 


to  satisfy  his  own  mind,  bui  not  enough  to  b 
s  medical  opinion  upon  ") ;  1896,  State  v.  Lvl 
117  N.  C.  799,  23  B.  E.  476  ("I  met  a  li 
chunky  man  ;  it  waa  dark  ;  hu  hail  his  back 
me  ;  I  took  him  to  be  L.,"  held  admissible  ;  ' 
only  judged  it  was  L.  from  the  fact  that  I  I 
heard  he  had  gone  up  the  roail  that  day,"  h 
ina<lniiasible) ;  1898,  Farmera'  Bunk  v.  Salii 
3S  Or.  394,  54  Pac.  190  (one  who  had  means 
obaervatinn  allowetl  to  suite  his  "  uhder^tui 
ing"  as  to  the  membership  of  a  tinn ;  "i 
understanding  waa  not  baMHl  u|ion  heaiMiv  •' 
dence");  1839,  Carmait  v.    Post,  8   Walts  I 

iimpresaion) ;  1860,  Davall'a  Ex'r  v.  Darliv. 
'a.  59  (same) ;  IMOO,  Endowment  Rank  f.  All< 
—  Teun  —  ,  68  S.  W.  241  (physiciiiii»  i..- 
mony  that  "  he  thought "  deceaiie<l  tixik 
overdose  of  medicine,  excluded  as  "  a  men'  ii 
jecture");  1879,  Atchison  R.  Co.  v.  ('.  S., 
Ct.  CI.  141  ;  Patten  v.  V.  8.,  ib.  290  (the  <. 
mates  of  ex}ierts,  roughly  fixing  a  |ierceiitHi;i' 
gross  cost  or  earnings  as  repiesenting  a  i trt; 
element  of  the  total,  were  rejected  and  the  ilf 
were  carefully  reckoned);  1896,  Crane  Co. 
Columbus  Const.  Co.,  20  C.  C.  A.  233,  73  K. 
984  (an  estimate  of  the  cost  of  pi|ie-layiii 
"  mere  guesses,  prepared  without  ikm.-ui 
knowledge  of  the  facta,"  excluded).  Cuin|>i 
the  cases  cited  poet,  g  738,  admitting  tesUiiiu 
of  "impressions." 
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nuMible,  be  obnoxious  to  the  Opinion  rule,  because  all  the  data  on  which  it 
w  founded  may  be  capable  of  being  sUled  fully  by  the  witness  to  the  jury 
and  thus  his  inferences  from  them  become  superfluous.  The  operation  of 
this  rule  is  examined  in  detail  elsewhere  (post,  §§  1962,  1969). 

§  659.  («.)  Xnowledf*  moat  iaToWe  KaUonal  InfaraneM  from  Adeqnata 
Data.  The  third  corollary  of  the  general  principle  of  Knowledge  {ante 
§  656)  la  that  the  witness'  knowledge  (assuming  it  to  be  based  on  personal 
observation)  must  not  appear  to  lack  adequate  data  ai  Us  basis  of  infercnet 
For  example,  when  Sherlock  Holmes  tells  hU  companion  that  the  neatly 
dressed  person  who  ia  seen  passing  on  the  street  is  a  banker,  tiie  father  of 
six  children,  and  a  German  by  birth,  the  ordinary  inteJligence  will  not  credit 
a  statement  based  on  such  apparently  invisible  data  (or  would  not  credit  it 
from  any  one  but  the  celebrated  detective).  Yet  if  a  man  passed  by  in 
workmg  clothes  daubed  with  lime  and  brickdust,  the  ordinary  intelligence 
would  admit  that  any  observer  had  the  right  to  assert  positively  that  the 
man  was  a  bricklayer.  Thus  it  is  that  the  law  may  reject  testimony  which 
appears  to  be  founded  on  data  so  scanty  that  the  witness'  alleged  inference 
from  them  may  at  once  be  pronounced  absurd  or  extreme.  The  law  denies 
to  tlie  witness  the  right,  on  such  daU,  to  assert  that  he  knows. 

This  principle,  however,  sound  as  it  is  in  theory,  can  seldom  have  frequent 
appUcation.  When  the  source  of  knowledge  is  so  insufficient.  Courts  will 
rarely  need  to  pronounce  the  formal  exclusion  of  the  testimony.  Its  weak- 
ness is  self-exhibited.  The  risk  of  excluding  a  useful  though  small  item  of 
testimony  is  greater  than  the  risk  of  admitting  testimony  capable  of  exag- 
geration.   Cross-examination  will  usually  furnish  the  exposure. 

§  660.  Same:  Inferenoa  of  Identitr  of  a  Person  by  Voice  or  Appearance; 
of  Ace  from  Appearance;  of  Chattela  from  tbeir  QuaUUes;  MteoeUaneoiia 
Instances  of  Inadequate  Knowledge.  In  the  application  of  the  foregoing 
principle,  Courts  have  shown  no  tendency  to  follow  a  narrow  policy  of  ex- 
clusion. In  most  of  the  instances  it  needs  no  argument  to  perceive  tliat  the 
testimony  was  at  least  worth  receiving.  It  has  been  properly  held,  for 
example,  that  a  witness  may  testify  to  a  person's  identity  from  his  voice 
alone.i  or  from  observing  his  Mature,  complexion,  clothing,  or  other  marks,'  or 


*  1660.  Hulefs  Trial,  6  How.  St  Tr.  l\%\ 
1187  (Counwl:  "Did  you  mark  the  pronortion 
of  Ins  body,  or  his  habit,  what  disguise  he  was 
ill?";  Witness:  "He  had  a  pair  of  ft«eze 
trunk  brvecbes,  and  a  vizor,  with  a  grey 
biaril "  ;  Defendant :  "  I  desire  to  know  of  him 
how  he  conies  to  know  that  I  was  tliere  at  that 
time?";  Witiiens :  "By  your  voice");  161*2, 
Hiirnaon's  Trial,  12  id.  846,  850,  881,  862  • 
ISOti,  The  Threihem'  Trial,  30  id.  197,  198 
201,  222;  1805,  Pi.ton's  Tr4l,  ib.  245  ;  1874 
K.  r.  Castro  (Tichbome  Case),  Chanre  of  Co<:k. 
burn,  C.  J.,  4  ff. ;  1896,  Fiissell  v.  State,  93  0«. 
450,  21  S.  E.  97  (a  voice  hea^l  in  the  dsrk- 
ti«s») ;  1903,  Patton  v.  Sute,  117  id.  230,  43 
b.  h.  633  (witness  to  a  voice,  held  not  well 
qualiBed  on  the  facts) ;  1896,  Deal «..  State,  140 


Ind.  354,  39  N.  E.  930 ;  1890,  Ofpim  »  I|. 
linciis,  134  111.  699,25  N.  E.  755;  1901,  State 
V.  Herbert.  63  Kan.  516,  66  Pac.  235  ;  1870, 
Coin.  V.  Williams,  105  Masii.  67  (hearing  the 
voice  only  once  befuri')  j  1884,  State  v.  "Hop. 
kirk,  84  Mo.  288  (voice  and  motion) ;  1874, 
Brown  v.  Com.,  76  Pa.  319,  328,  338  (one  who 
carries  nn  a  conversaticm  tliroiigh  the  soil-pipe 
of  a  prison  or  through  a  s|ieakiiig-tub«  may 
form  an  opinion  as  to  the  identity  of  tlie  ))erson 
speaking  with  him  ;  liere  the  witness  was  fam- 
iliar with  the  speaker's  voice). 

For  the  cases  admitting  the  sound  of  a  voiee 
a»  eiminutantial  evidente,  we  anU,  {  223. 

For  identification  by  voice  on  the  Mep/ume, 
see  nM^  J  669. 

•  183! 
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1830,  H.  r.  Shaw,  1  Lew.  Or.  C.  118  (mur- 
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from  Ihe  sight  of  the  penon'i  photograph;*  and  that  a  witneM  may  testi 
to  a  person'*  agt  *  or  intoxieatioH  *  merely  from  his  appeamnce.  So,  U 
ekatleU  may  be  identi/Ud  by  their  appearance  and  other  qualities.*  In  su 
dry  other  instances  the  principle  may  need  to  be  applied.'  It  may  I 
noted  that  of  course  the  law  does  not  refuse  testimony  based  on  artifiei 
tjcperimtntation,  merely  as  such.' 

§  661.  ••me:  Teatimeny  to  Another  Penea's  State  of  Mtad.  The  arg 
ment  has  been  made  that,  because  we  cannot  directly  see,  hear,  or  feel  tl 
state  of  another  person's  mind,  thereforR  testimony  to  another  person's  stn 
of  mind  is  based  on  merely  conjectural  and  therefore  inadequate  data.    Tli 


I 


dor ;  "■  witnpwi  wu  eitUmI  to  prore  compariion 
of  liioM  (nil  >>hor>nMrli*;  Parkr,  J.,  uknl  him 
If  be  hsil  loukwl  at  lh«  nolea  of  the  ahiira  ami 
xxaniinnl  tliem  with  the  footmiirk*  bt/nrt  he 
>ut  the  khur  in  the  niark  ;  the  witiiraii  an«wrml 
D  th*  nefiative.  Parke,  J. ,  ilnimj  the  jury  to 
rejet't  the  whole  iDi|Ulrv  relating  tc)  the  iilentill- 
cation  hjr  •h«e-marka  ');  188'i,  IV>ale  r.  Powy, 
72  Ala.  SU8  (iiimie  of  walking)  ;  1002.  Trulock 
■>.  State,  70  Ark.  6S8,  <»  t).  W.  677  (.nude  of 
walkinR) ;  1891,  State  r.  Lucaa,  S7  la.  S02,  10 
N.  W.  MS  (a  (leruliar  KhruSRing  of  the  alioiil- 
den.);  1872,  State  v.  WooJrulir  67  N.  C.  >1 
("  The  Uw  alluwa  perwiia  to  teatify  to auch  iden- 
tity or  to  aui'h  reaerablance  who  hare  had  an 
o|i|iortanity  of  aeeing  auch  penona,  if  but  for  an 
inatant ") :  189S,  Stat«  *.  Lytle,  117  N.  C.  799, 
23  N.  e.  476  ("  I  indged  it  to  he  (..  from  hU 
chunky  build,"  held  adiniaaiblr) ;   IbSS,  Upea 


V.  State,  15  Lea  125  (any  neraou  who  had  aeen 

,  all       

peouliaritieH). 


the  defenilant'a  feet,  liilowM  to  taatify  to  their 


Fur  identifiaUun  in  gtHtral,  lee  ante,  |  41$. 

For  the  opinion  mb,  aa  applied  to  identity, 
■ee  «»<,  f  1977. 

For  the  privilege  againat  telf-crimCnalior,  aa 
applied  to  eompaltory  ultiitifiaUion  by  roica  or 
foot-ineaaure,  are  port,  |  2865. 

*  1883,  Brooke  t.  Hrookf,  60  Hd.  529,  53.1 ; 
1886,  Marion  v.  State,  20  Nebr.  240,  29  N.  W. 
911. 

For  the  uae  of  photograpkt  to  idmttfy,  aee 
alao  post,  f  792. 

«  1875.  B<-n«on  r.  McFaddcn,  60  Ind.  433  ; 
1896,  Sute  V.  Bematein,  99  la.  5,  68  N.  W.  442 
(aelliug  liquor  to  a  minor). 

Fur  the  inferrnce  to  age  from  appearance  as 
ciKUUBtantial  evidence,  aee  ante,  |  222. 

For  inference  from  a  child'a  retemblanet  to  ita 
paternity,  aee  ante,  {  166. 

Fur  the  exhibition  of  a  person  to  the  jury,  as 
eviilrniang  hia  age  ot paternity,  am  po$l,  %  1154. 

*  1878,  Aurora  V.  Hillman,  9C  III.  61. 

For  other  ways  of  evidencing  iniotieation, 
see  ante,  \  235. 

*  1887.  State  r.  Rainsfaarger,  74  la.  204,  37 
X.  W.  153  (identification  of  a  buggy  by  its  rat- 
tle, allowed) ;  1873,  Com.  v.  Aaron,  114  Maaa. 
255  (seeing  aalea  of  liquor  which  the  witneas 
supposes  was  whiskey  and  ale ;  admitted) ; 
Com.  0.  Dowdican,  ib.  267  (aeeing  liquor  which 
" looked  like ''  whiskey,  admitted);  ld02,  Aius- 
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worth  p.  Ukin,  180  lil.   897,   63  N.  K.   7 
(identlBcation  of  a  wagon  by  ita  rattle,  allown 

f  1852,  Nolin  r.  Parmer,  21  Ala.  71  (a  ai 
veyor's  Wnowlnlge  of  Isnd ) ;  1 895,  People 
Chin  Hune,  108  Cal.  697,  41  Pa<-.  697  (lli 
a  piatnl-ahot  sounded  aa  though  Hml  inni 
a  building,  admitted) ;  1869,  Babcovk  ».  Ban 
28  Cunu.  a06  (knowle<lg<  of  auother'a  (Kiunia 
condition)!  1894,  Carter  v.  Carter,  152  III.  4:< 
28  N.  E.  948,  38  N.  K.  669  (testimony  to 
unacen  adultery,  from  sounila  beard  in  an  a 
Joining  room,  admittr<l)  ;  1864,  Uesser  r.  ReK> 
uiter,  32  la.  313  (aurveyur'a  knowledge  of  lam 
1852,  Rich  p.  Jones,  9  Cush.  337  (goofla  e 
aminet*  by  an  expert  had  not  been  identifieil 
the  plaintira) ;  1866,  Hamilton  *.  Niikei-xi 
13  All.  352  (usaga  of  trade  ;  "au.'h  knowlt'd 
of  the  practice  and  conrae  of  buainesa  aa 
create  the  belief  or  conviction  of  its  exiitrmu 
"  witneaaea  who  had  active  and  conxtant  i' 
perience  of  the  manner  in  which  the  tia 
waa  conducted  in  relation  to  the  matter 
controvei-sy ")  ;  1872,  Com.  f.  Prime,  1 
Mass.  412  (knowle<lge  of  the  mode  of  makii 
an  established  article  sevrral  year*  beturr 
1891,  Lvni'h  V.  Moore,  154  iil.  336  (habits  i.t 
horse)  ;  1880,  Sute  p.  Reitt,  83  N.  C.  6:I5  (t 
defriidant  had  lived  with  Ihe  witness  thrre 
four  wreks  and  had  worn  an  old  |>air  of  boots 
his,  twiating  them  out  of  shape  in  usiiig  linn 
knowledge  of  the  type  of  footprints  hiM  mil 
dent)  ;  1835,  Buma  v.  Welch,  8  Yrrf;.  I 
(capacity  of  a  saw-mill) ;  1874,  Albright  r.  Ci 
ley,  40  Tex.  113  (basis  fur  mtiniating  the  nui 
ber  of  cattle  in  a  range) ;  1898,  Northern  P. 
Co,  V.  Hayes,  30  C.  C.  A.  676,  87  Fi'<l.  I 
(bow  fast  a  train  was  going,  by  one  who  w 
stmck  by  it  from  behind  but  did  not  sec  it ;  « 
eluded)  ;  1849,  Hopper  v.  Cium.,  6  Gratt.  6 
(idrntity  of  a  garment).  The  apidication  of  t 
principle  should  be  left  to  the  detenninatittn  < 
the  trial  CouH:  1888,  Stillwell  Mfg.  Co. 
Pllelp^  130  U.  S.  527,  9  Sup.  601 ;  1890,  Mo 
tana  K.  Co.  ».  Warren,  137  id.  363,  11  Sup.  Vi 

*  1886,  Citizens'  Gaslight  Co.  n.  O'Brien.  1 
111.  180,  8  N.  E.  310  ;  1869,  Swett  r.  Sliunm.i 
lOaMass.  366  ;  1878,  Williams  v.  Taunton,  1: 
Haas.  40  ;  1879,  Eidt  v.  Cutter,  127  id.  oJI. 

For  the  admissibility  of  experinirnta  a*  n 
eumitantial  aritknce,  see  an<e,  {  445.  Fur  i 
propriety  of  perfonniug  experiments  be/ore  I 
jury,  see  poit,  g  1I6I. 


II  6AO-73I] 


GENERAL  PRINCIPLES. 


1661 


•rgumcnt  is  finical  enough ;  and  it  proves  too  much,  for  if  valid  it  would 
forbid  the  jury  to  find  a  verdict  upon  the  supiwded  state  of  a  peraon'a  mind. 
If  they  are  required  and  allowed  to  find  bulIj  a  fact,  it  is  not  too  much  to 
licnr  iuch  testimony  from  a  witness  who  has  observed  tl>e  person  exliibitinj; 
ill  his  conduct  tlte  operations  of  his  mind : 

1701,  AntKtr  o/lkt  JuH^i  to  the  IIoiim  o(  I^rdu,  eoneernitiK  Fo«'i  L»>el  Act,  31 
r.eo.  MI,  c,  80,  22  How.  St.  Tr.  300 :  "  Your  lonliliip*'  fourth  quMxion  is,  •  w  a  wUiimk 
prcvliiwd  btfore  a  Jury  in  «  trial  sa  aliove,  by  th«  plaintiff,  for  the  (HirpcNie  of  proving  the 
cihiiinitl  intentioni  of  tlw  wriUr,  or  by  th*  defendant,  to  rel.ut  the  linpuUtion,  sdmiui- 
He  to  be  beard  j«  a  competent  witnens  in  iiuch  trial  before  the  jury?'  .  .  .  [Amuniing 
tliat  ttie  criminal  intent  is  material  and  allorabia  to  l>«  proved  or  denied  at  all,  thpn  | 
ctt»eii  may  be  put  where  a  witnew  in  competent  and  admixxible  to  prove  the  criminal 
intention,  on  the  part  of  the  prosecutor;  and  it  may  be  itated  oi  a  general  rule,  that  iu 
all  caaei  where  a  witnewt  is  compHtent  and  admissible  to  prove  the  criminal  intention,  a 
witneta  will  alao  be  competent  to  rebut  the  imputation." 

1«S2,  Bomn,  L.  J.,  in  Edginglm  v.  Filzmnuriet,  L.  R.  20  Cli.  D.  4.'tO :  "  The  state  of  a 
man's  mind  i»  as  much  a  fact  as  the  state  of  bis  digention.  It  in  true  that  it  is  very  diffi- 
cult to  prove  what  the  utate  of  a  man's  mind  at  a  particular  time  is;  but  if  it  can  be 
aKertained,  it  is  as  much  a  fact  as  anything  elxe." 

1818,  Tilghman,  C.  J.,  in  />/an<-y  v.  Lillle,  4  8.  4  R.  603  (admitting  testimony  by  Z.  of 
what  C.  M.  intended  in  locating  a  tract) :  "  It  has  been  argued  that  the  intention  of 
(  harles  McCormick,  being  confined  to  his  own  breast,  was  not  a  fact  to  which  tlie  wit- 
ness could  swear.  This  is  a  very  subtle  argument ;  but  1  cannot  say  that  I  feel  the  force 
of  it.  A  man's  intentions  may  be  manifested  by  his  words  or  his  actions,  and,  when 
known,  may  be  sworn  to  with  as  much  certainty  as  any  other  fact.  When  a  witness 
undertakes  to  swear  to  a  thing  of  that  kind,  tlie  jury  who  hear  the  oath  will  value  it  at 
what  it  is  worth."  > 


From  the  foregoing  question,  distinguish  the  questions  (1)  whether  the 
Opinion  rule  afTecta  testimony  to  anotlier  person's  state  of  mind  {pott, 
§  1962),  and  (2)  whether  the  Interest  rule  prevents  a  witness  from  testifying 
to  liis  own  state  of  mind  (ante,  §  581). 


1  Aeeardi  1902,  Siiencer  e.  Prtenon,  41  Or. 
2S7,  68  Fnc.  61V  (inti'iit  as  to  ilctlication  of  a 
way);  1840.  DevlinK  v.  Williamson,  9  Watta  311, 
816  (a  witnpsa  to  an  interview ;  that  "the  con- 
tract was  considered  it  an  end  by  all  parties," 
ai|initte<l) ;  1885,  Flank  v.  Grimm,  U2  Wis.  251, 
25:1,  2*2  N.  W.  470  (by  a  iletenilant  in  asxault, 
as  to  Ilia  belief  in  the  plaiutilTs  inteution  in 
wielding  awea[mn).  Cmlra,  out  only  more  or 
Ifss  unsound  :  1903,  Durrrnce  r.  Northern  Nat'l 
Bank,  117  Oa.  38.5.  43  S.  K.  736  (hy  B.,  that 
I).  liflUKht  land  in  good  faith  and  without  notice, 
exi'luded);  1857,  i'Mwanla  r.  Curlier,  43  Me. 
484  ("one  not  a  party  to  the  sale  could  not 
know  the  motives  of  those  who  were  parties"); 
1S69,  Oilman  v.  Biopclle,  18  Mich.  162  (ex- 
cluded, "unless  the  motive  was  ex|>re8se<l"); 
1866,  State  v.  Oarvey,  11  Minn.  163  (whether 
an  assailaut  in  firing  intended  to  shoot  the  wit- 
ni-ss);  1901,  State  v.  Pierce,  85  id.  112,  88 
N.  W.  417  (abortion ;  the  defendant  claimed 
that  he  was  merely  treating  the  woman  for  a 
vaginal  disease ;  tiie  woman's  testimony  as  to 


his  pnrpoae  in  the  op<  ration,  exelnded  ;  anch  a 
ruling  affronts  common  senile);  IlKil,  Prteiimn  v. 
State,  63  N.hr.  261,  88  N.  W.  650  (whether 
the  accused  U'licrcd  certain  liquor  to  lie  intoxi- 
cating, excluded):  18il7,  Rucker  r.  Ikilles,  25 
v.  C.  A.  600.  80  Ked.  504  (whether  a  iierson  in- 
tended to  n'main  a  resiifent  of  New  S'ork  ;  an 
acquaintance  allowed  to  testifr  to  his  conduct 
only,  not  his  intention);  18i)7,  State  r.  Carring- 
ton,  15  I'tah  480,  ,50  I'ac.  626  ("no  witness  can 
state  with  what  pnrposi"  another  |H'iforme<i  an 
act");  1898,  State  v.  Kilbnrn,  It!  id.  187,  .'•-' 
Pac.  277  (whether  the  defendiint  meant,  liy  cer- 
tain expressions,  that  he  was  fjoirig  to  Ktenl,  ex- 
cluded, from  a  hearer);  1898,  lieeae  e.  Min.  Co., 
17  id.  489,  54  Pac.  7'j9  (that  the  deceased  knew 
the  fiiets  afTecliiig  liia  danp'r,  excl' ded). 

The  Alaliarna  rulings  uie  also  ctrntm^  and  seem 
to  have  lieen  the  origin  of  this  heresy  ;  but  they 
are  so  mixed  » ith  the  application  of  the  Opinion 
rule  that  they  are  placed  under  that  head  with 
the  other  Alalnnta  rulings  {jf-if,  $  1966), 
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§  662.  Smm:  tayrobabUlUM  ta  Bolrattfle  TMttaoBy.  The  inexpedier 
of  applying  the  prewnt  principle  (ant*.  §  659)  in  any  but  rare  in>tanc«t 
the  mure  apparent  when  a  Cuurt  as^uiuea  to  intrude  into  the  techni 
domain  of  the  engineer,  the  pliysician,  and  other  Rcientitic  profeuional  m 
and  to  duny  the  posaibiltties  of  knowledge  therein,  by  refusing  to  listen 
that  which  appear*,  to  the  lay  underatanding  of  the  tribunal,  as  an  incredi 
assertion  or  an  unlikely  inference.  Hometimes  the  exclusion  has  rested,  i 
wholly  on  the  impossibility  of  knowing  the  matter,  nor  yet  wholly  on  I 
insufficiency  of  the  particular  witness'  data  of  inference,  but  on  mi) 
grounds,  amounting  to  this,  that  the  subject  is  one  in  which  certain  fl 
accurate  results  are  difficult  to  reach  and  upon  which  most  penons'  opiiiii 
will  be  merely  notional  and  conjectural,  so  that  it  is  not  worth  while 
listen  to  testimony  at  all.  In  other  words,  the  Court  claims  for  the  jury  i 
exclusive  privilege  of  guessing.'  The  whole  theory  is  of  the  past,  unpractii 
and  ill-founded,  and  is  obnoxious  to  the  modem  principle  of  receiving  wli 
ever  light  can  be  thrown  upon  the  issue  by  competent  persons  and  tl 
leaving  their  credit  to  the  jvry : 

18."il,  Rujftn,  C.  J.,  in  Stale  r.  Clark,  12  Ired  154 :  "  When  professors  of  the  «ci« 
swear  they  can  thus  distinguish,  it  would  be  tsking  too  much  on  (haiu»«WM,  for  pen 
who  like  •ludge*.  are  not  adept*,  to  lay  the  witiiew  cannot  thns  diitinguioh,  and  on  I 
ground  refuM  to  hear  hli  opinions  at  all.  By  such  a  course  the  judge  would  undert 
of  hii  own  auSdency  to  determine  bow  far  a  particular  science,  not  posspssed  by  li 
can  carry  human  knowledge,  and  to  determine  it  ia  opposition  to  the  profeaton  in  I 
science."* 

§  663.  Same:  SpeonlatlTe  Tasttmony  to  Personal  Injntlaa  and  to  Vali 
(1)  In  comparatively  recent  years,  a  few  Courts,  led  by  that  of  New  Y( 
have  refused  to  accept,  in  personal  injury  trials,  testimony  as  to  the  pog» 
time  of  persiiUnct  of  the  injury  or  the  pouibU  development  of  certain  coi 
quences.  As  to  th's,  first,  the  same  answer  may  be  made  as  to  the  gem 
attitude  already  considered.  If  physicians  are  willing  to  estimate  cert 
consequences  as  probable  or  possible,  it  is  hardly  proper  for  judges  to  nfti 
the  untrustworthiness  of  these  conclusions.     The  worthlessness,  in  cas 


>  The  following  mlinKi  illustrate  Tsrions  ss- 
pi-ctii  of  the  tendency ;  18S7,  State  v.  Knight,  43 
He.  133  (chat  no  sach  a  difference  exists  between 
the  appearance!)  of  the  hlooti  of  a  man  snd  of  a 
siieep  as  will  |iermit  the  identilication  of  the 
former,  exclitdetl) ;  1859,  Anon.,  37  Mist.  58  (in 
a  bastardy  case,  testinvtnv  that  prt-gnancy  from  a 
first  coition  was  highly  improbable  was  rejwted 
liy  the  Court  as  "  t(x>  uncertain,  indefinite,  and 
hyi)othctii»l,"  "mere  speculative  opinion"); 
1900,  .Smitson  ».  S.  P.  Co.,  37  Or.  74,  60  Pac. 
907  (Miiore,  .1.:  "There  may  be  certain  physi- 
cal facts  the  proof  of  the  existence  of  which  must 
necessarily  overcome,  as  a  matter  of  law,  all  tes- 
timony to  the  contrary.  The  present  is  not  an 
age  of  miracles,  and,  if  testimony  be  introduced 
at  a  trial  which  transcends  the  ordinary  laws  of 
the  universe,  the  Court,  beinR  obli)(ed  to  take 
judicial  notice  of  such  Uws,  would  probebly  be 
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compiled  to  reject  such  testlmonif "  ;  appl; 
it  to  testimony  about  n  railrosil  accident);  1 
MrLain  v.  Com.,  98  Pa.  »9  (the  result  of  « 
tifii^  investiKation,  that  hunmn  blood  caniio 
distinguished  from  that  of  some  animals,  ««■ 
sanctioned  as  binding).  Compare  the  '^"i- 
rulf,  as  applied  to  testimony  to  pomibilitij 
frohabiUty  (pod,  (  1976). 

Distinguish  those  cases  in  which  a  m^f 
tiUWy  is  not  relevant  in  the  cause :  D'TM.  I) 
V.  State,  38  Md.  35  ("a  mere  possihil;tv,  ii 
rational  probability";  here  the  question 
"  what  kind  of  an  instrument  could  hiJVc 
flicted  the  wounds  t",  and  it  was  allowed  iii 
the  circumstances). 

•  Acfordi  1870,  Horton  v.  Oreen,  64  N 
67  ;  compare  the  criticisms  of  Benthani. 
tionale  of  Judicial  Evidence,  b.  V,  c.  XVI, 
(Bowring'i  ed.  toI.  Yll,  p.  87). 
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itutnncea,  of  the  testimony  of  hired  and  uiincrupuloui  physician*  is  no  more 
a  reason  for  rejecting  all  such  testimony  indiscriminattily  than  the  constant 
abuse  of  expert  testimony  generally  is  a  reason  for  excluding  all  expert  testi- 
mony without  distinction.  Next,  it  must  lie  said  that  the  Courts  htive  iu 
many  of  these  rulings  proceeded  upon  a  confused  npprehension  of  o  legitimate 
doctrine  of  the  law  of  Torts,  namely,  that  recovery  may  be  hail  for  such  in- 
jurious  consetiuenres  only  as  are  fairly  certain  or  prolmhle,  not  for  merely 
possilile  Imrm.  That  is,  a  Court,  in  holding  that  the  physician  may  not  tes- 
tify to  possible  harmful  consequences,  is  not  always  ruling  that  testimony  to 
possible  consequences  is  evidentially  improper,  but  is  meaning  to  rule  that 
such  jwssible  consequences  are  as  a  matter  of  substantive  law  not  entitled  to 
consideration  at  all.  This  is  often  the  reol  explanation  for  such  rulings.' 
But  the  evidential  doctrine  in  question  has  little  standing  elsewhere,"  and 
should  not  bo  extended.  (2)  At  one  time  it  wos  advanced  as  a  reason  for 
ri'jucting  opinions  n$  to  value  that  they  dealt  with  a  matter  essentially  uncer- 
tain, speculative,  and  incapable  of  definite  ascertainment,  and  hence  should 
not  be  the  subject  of  testimony  at  all.  The  ground  of  the  opponents  of 
value-testimony  waa  soon  shifted  to  the  Opinion  rule,  and  the  contest  has 
since  been  settled  in  that  field  (post,  §  1940);  but  the  present  reoson, 
though  of  little  consequence  in  the  law  of  to-day,  was  advanced  by  eminent 
judges  in  leading  opinions : 

1M40.  Nrbon,  C.  J.,  in  Lincoln  r.  R.  Co.,  23  Wend.  434  (rejeotinff  testimony  to  the 
probable  loas  of  profits  in  buniness) :  "  Tiiere  may  be  a  tolersble  cunjeeture  of  tlie  amount 
of  itamsg)-,  .  .  .  but  their  opinions  can  rise  no  higher  than  mere  conjecturx.  In  the 
nature  of  the  ease  no  set  or  series  of  facts  exists  to  which  tlie  application  of  their  peculiar 
linowledge  woukl  naturally  lead  with  anything  like  mathematical  certainty.  .  .  .  AsHuma 
the  whole  [of  the  grounds]  to  be  true,  and  Iohs  does  not  follow  with  anything  like  the 
exactness  that  exists  in  matters  of  science  and  skill,  more  especially  to  any  given  amount. 
Kven  with  the  Jury  the  damage,  beyond  the  actual  expenses  oat,  can  at  bMt  rise  but  little 
above  conjecture."* 


§  G64.    Regatlwe  Knowledge  ;  Taattmony  that  a  Fact  would  haTa  bean  Been 
or  Heard  had  it  oocntred.     In  applying  the  foregoing  principle  requiring  that 


*  Cnmnare  nnecidly  the  accond  and  lixth 
«««  littd  :  1872,  Filer  v.  R.  Co.,  49  N.  Y.  48 
(whfthpr  an  inUatnniation  wnuld  prohably  re- 
cur, ailniittml)  ;  1884,  Strohm  v.  R.  Co.,  »6  id. 
306 ;  1888,  Turner  v.  Newbnrgh,  109  id.  308, 
1«  N.  K.  344  (whether  injury  caused  diat-aae, 
niliuitleil) ;  1889,  Oriawold  v.  R.  Co.,  US  id. 
B3.  21  N.  E.  728  (Uiatingniabtnd  future  recovery 
fruni  prewnt  harm  from  the  acceaa  of  a  new  dia- 
«««•) ;  1889,  McClain  r.  R.  Co.,  116  id.  467,  22 
N.  E.  1062  (same);  1891,  Wallace  v.  Oil  Cu., 
128  id.  580,  27  N.  E.  956.  fonii«re  the  cita- 
tions under  the  Opinion  nile  (port,  {  1976). 

'  1889,  Louisville  N.  A.  *C.  B.  lo.  v.  Lucaa, 
119  Iiid.  592,  21  N.  E.  968  (|>rol«ble  result  of 
an  injury,  ailniitted) ;  1860,  Uiiprf  ir.  Desmaret, 
5  U.  An.  691  ;  Diipr^i).  Prescott,  ib.  592  ;  1860, 
Paty  V.  Martin,  16  id.  620  (in  these  caae*  the 
testimony  waa  not  rejected ;  it  was  merely  de- 


clared insufficient) ;  1888,  Peterson  v.  R.  Co., 
88  Minn.  516,  39  N.  W.  486  (probability  of  re- 
covery, admitted). 

»  Aeeord:  1887,  Norman  ».  Wells,  17  Wend. 
162,  Cowen,  J. ;  1847,  Fish  v.  Dodge,  4  Denio 
318.  It  must  be  noted  that  the  present  reason, 
though  no  l«nf(er  advanceil,  was  ipiite  diflerent 
from  that  based  on  the  Opinion  rule  ;  and  thus 
it  waa  possible  for  the  same  Court  to  reject  value- 
teatimony  on  the  present  ground  (Lincoln  v.  R. 
Co.,  23  Wend.  43  alne  of  business  profits) 
and  to  admit  it  wht.  he  present  objection  did 
not  exist  (Brill  v.  Flagler,  lb.  366).  Moreover, 
traces  of  this  notion  still  survive  at  the  preaent 
day  in  some  courts  and  claasea  of  caaes,  —  as 
where  a  Court  rejects  an  estimate  of  what  the 
value  of  land  would  have  been  if  a  railroad 
had  not  paaaed  by  (pod,  %  1843). 
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the  witness'  inferences  be  based  on  adequate  data  (ante,  §  659),  Courts  ha 
often  been  asked  to  exclude  testimony  based  on  what  may  be  called  negati 
kuowledi/e,  i.  e.  testimony  that  a  fact  did  not  occur,  founded  on  the  witness'  fa 
ure  to  hear  or  see  a  fact  which  he  would  supposedly  have  heard  or  seen  it  it  hi 
occurred.  But  there  is  no  iuherent  weakness  in  this  kind  of  knowledge, 
rests  on  the  same  data  of  the  senses.  It  may  even  sometimes  be  strong 
than  athrmative  impressions.  The  only  requirement  is  that  the  witne 
should  have  been  so  situated  that  in  the  ordinary  course  of  events  1 
would  have  heard  or  seen  the  fact  had  it  occurred: 

IS.')©,  Chilton,  .1.,  in  Thomns  v.  Dctirafffnrtiil,  17  Ala.  607  (the  iMue  being  the  title 
slaves)  :  "  The  witness  C.  stateii  his  intimacy  with  the  family  of  A.  T.  [the  alleged  ownei 
...  If  his  relation  to  the  family  was  such  as  he  would  in  all  probability  have  known 
the  existence  of  a  fact  ostensible  and  notorious  in  its  character  had  it  existed,  his  wa 
of  all  knowledge  on  the  subject  may  be  received  as  some  evidence  of  its  non-existence.' 

1S7(!,  CwJey,  C.  .1  ,  iu  Cluimbera  v.  lliU,  :14  Mich.  624  (excluding  the  testimony  of 
neighlior,  who  had  formerly  lived  a  short  time  in  the  family,  as  to  conversations  in  tl 
family  about  a  son's  absence) :  "  Had  the  witness  lived  in  the  family  at  the  time,  tl 
l>n)I)Osed  evidence  might  have  had  some  value,  especially  as  the  subject  was  one  of  hi( 
importance  to  the  parties  concerned  and,  if  spoken  of  at  all,  would  have  been  likely  to  1 
discussed  more  or  less  by  all  the  family.  Hut  the  fact  that  a  matter  of  family  concern 
not  talkc'd  about  before  the  neighbors  is  no  evidence  that  it  is  not  talked  about  at  all."' 

1880,  SloM.  J.,  in  KilUn  v.  LiiU,  (13  Ala.  608 :  "  Want  of  knowledge  of  things  ojien 
the  senses,  in  a  person  who  had  the  opportunity  of  knowing  such  fact  if  it  existed,  is  sou 
evidence,  though  sligh..  ,aat  the  thing  did  not  exist." 


Tliis  sort  of  testimony,  on  the  conditions  above  stated,  is  constantly  receivei 
—  particularly  in  proof  of  the  failure  to  give  railroad  signals,  the  loss  of 
chattel,  the  absence  of  a  witness,  the  non-e-xistence  of  a  fictitious  person,  tl 
non-payment  of  money,  and  other  negative  facts.*     The  analogies  of  th 


^  In  the  following  mlin!^  the  testimony  was 
ivoi-ivcd,  Fxnept  where  otherwise  noted :  Eng.  : 
1780,  M«»kiills  Trial,  21  How.  St.  Tr.  681  (a 
pcrsDu  lit  a  riot,  not  seeing  the  aoi'Hswl  among 
the  ai'tive  part  of  the  mob)  ;  1S32,  If.  r.  King, 
6  C.  &  I'.  123  (tictitioiis  character  of  a  name 
forged  ;  testimony  by  a  person  who  was  other- 
wise unai'i|iiainte<l  with  the  locality,  Imt  had 
mailo  «|).>cial  imiiiirii-s,  was  ailniittedj  ;  1834,  K. 
I'.  Hraunaii,  B  ici.  32fi  (clfrk  in  one  il.'|»irtment 
ofularvte  commercial  house,  aiimitte<{  to  prove 
that  no  cnstomer  of  a  certain  name  was  known 
to  it)  ;  All,. :  Is.'iO,  Thomas  iv  Oegmiri>nrei(l, 
17  Ala,  (i07  (one  who  hail  lived  2.1  years  in  the 
family,  who  never  kiu'W  or  heani  of  a  certain 
niemlxr  Ixing  given  and  having  certain  slaves) ; 
IS.I.i,  (!llliert  V.  (Jilliert,  22  id.  M3  (relatives  of 
the  .ieccaso'l,  living  in  th"  neiglilwrhooil,  who 
never  heanI  of  a  will  being  niacle,  exclinleil) ; 
IS.'iS,  Nelson  V.  Iverson,  21  id.  17  (an  intimate 
friend  who  lived  near  liv,  who  never  knew  of  a 
transf.Tof  a  slave)  ;  18,17,  Pool  r.  Devera,  30  id. 
67.')  (did  not  see  money  given)  :  18,18,  Wan!  i>. 
Keyuolds,  32  id.  389,  «»«*/«  (a  neighlior  of  old 
staiiiling,  who  never  knew  or  heanl  of  a  slave 
being  unsound)  ;  18,19,  Rlakey's  Heine.  RIakev's 
Ex'x,  33  id.  614,  618  (one  who  bod  often  boanleil 
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with  the  testator,  and  bad  never  known  of  ai 
"serious  ditliculty"  ls!tween  his  wife  and  hii 
sell)  ;  187.1,  Bennett  v.  .Stite,  S2  id.  370,  Kiiih 
(dill  not  see  or  hear  a  |K-rMon  leave  the  room 
1880,  Killen  ».  I,ide,  65  id.  B08  (excluding  tcsi 
uiony  that  the  witness  would  have  known  ii  h 
friend  L.  had  any  nionev,  hut  lielieveil  lie  )i: 
none) ;  1884,  Tesiiey  v.  State,  77  id.  33,  37  (ti'^I 
niony  of  a  bystander,  in  a  insition  to  hear,  lli: 
he  did  not  hear  the  defendant  curse)  ;  1897,  II" 
ton  f.  State,  116  id.  1,  22  .So.  f.8,1  (not  fimlinf 
ri'volver,  alter  searehing  in  the  likeliest  phm 

adniittiil)  ;  1900,  Tci ssee  ('.  1.  i,  It.  Co.  i 

Haiisfonl,  12,1  id.  349,  28  So.  4.1  (if  in  a  iio^iii,. 
to  observe,  allowable  ;  hen'  as  to  the  rinf-iiiK  ( 
an  engine-bell,  etc.) ;  Oil. :  1894,  People  i 
Eppinger,  10.1  Cal,  3rt,  38  I'lic.  538  (|sili(c...ll 
cers  search,  held  suilicMcnt)  ;  1896,  People  i 
Sanders,  114  id,  216,  46  Pac.  1,13  (that  a  slicri 
who  had  seareheil  the  whole  region  had  not  lice 
able  to  Hml  a  trace  of  one  J.  K.,  mlinittcil.  t 
show  that  no  such  pi'rson  existed);  /*.  ''. 
189,1,  LeCointev.  V.  S.,  7  D.  C.  App.  Ill  (li; 
a  (lerson  present,  that  he  heanl  no  loiiil  tmicH 
etc.)  ;  Conn.:  1849,  Aliel  e.  Kitch,  20  Coiiii.  !" 
(arliitrators,  testifying  that  they  did  not  sci'  iii 
interlineation  iu  ilie  subniissiou,  and  did  uu 
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pnnciple  are  seen  in  the  niles  admitting  teotimony  of  inahiliti,  to  find  a 
document,  to  prove  its  loss  {post,  §§  1196, 1678).  or  to  fin.l  an  atUstina  wit- 
ntM,  to  prove  his  absence  (post,  §  1312);  of  the  almnceof  an  entry  m  a  puh- 
lie  record  (post,  §  1633)  or  in  an  account-book  (post,  §§  1531,  ISoO),  to  prove 
that  no  such  transaction  took  place;  of  the  absence  of  repute  in  a  fa  mil,/ 
(post,  §  14tt5).  to  prove  that  the  event  of  family  history  did  not  cKJcur;  and  of 
the  lack  of  traces  or  news  of  a  person  or  thing  (ante,  §§  158-160)  to  show 
circumstantially  that  the  person  or  thing  is  deceased,  or  non-existent  or  is 
absent. 

3.  Hearsay  Knowledfe  ezceptionaUy  admitted. 
§  605.  (1)  Offlolal  Record. ;  (2)  Soientlfio  ZnatmmenU  and  Table.  (Vac- 
num  Raya,  etc.) ;  (3)  Expert  Learning  founded  on  Booka.  Under  tlie  cenfral 
prmciple  of  Knowledge  {ante,  §§  G56,  657),  testimony  founded  not  on  wr- 
sonal  observation,  but  on  the  iuformi  tlon  of  others,  is  inadmissible  But 
this  cannot  be  <  forced  as  a  rule  of  unbending  rigidity.  Tliere  must  be 
exceptions;  for  i  ,  affairs  of  life  often  recognize  a  practical  trustworthiness 
m  beliefs  not  founded  altogether  on  personal  observation.    The  law  of  evi- 


lieiir  the  subject  of  it  arfnied) ;  Fla. :  19(lo  Gray 
V.  State,  42  Fla.  174,  28  So.  53  (failure  of  ueigh- 
Imrs  to  aee  a  |ieraon  alwut  liis  liome)  ;  Ga.  ; 
1848,  Mattliews  v.  Poytlireaa,  4  G».  287,  295 
(liy  a  tbinl  person,  that  the  (ilaintiir  had  never 
received  valiio  for  a  note) ;  1853,  Johnmn  v. 
State,  14  id.  63  (a  person  working  on  a  road, 
tliat  he  sav  no  one  pasa  during  a  given  tiii;o) ; 

1881,  McConnell  v.  State,  67  id.  635  (in  eencral) ; 
18B6,  Killian  v.  R.  Vo.,  97  id.  727,  25  S.  E.  384, 
Kmbte  (in  general)  ;  III. :  1857,  Coughlin  f.  Peo- 
ple, 18  III.  267  (by  a  bystander,  that  the  de- 
fendant did  not  strike  the  blow) ;  1861,  Oreat 
Western  R.  I'o.  v.  Hanks,  25  id.  242  (liy  an 
agent,  that  he  did  not  make  a  purrhase  alleged) ; 
1865,  Kockwood  ».  Poundstone,  38  id.  201  (by  a 
witness  to  Imundiiries,  that  he  did  not  aee  a  land- 
mark) :  1866,  Frizell  r.  Cole,  42  id.  863  (by  a 
bvstander,  that  certain  words  were  not  s|ioken); 

1882,  Pennsvlvania  ("o.  v.  Boylan,  104  id.  585, 699 


-..VJ-,  >  ...iu..*,.uuin  V  w.  V.  uii^viBIl,   lU-f  lU.  SVO,  OW 

(testinioOT  by  a  track-workman,  as  to  defective 
planks,  that  he  did  not  know  of  anv  and  would 
have  known  of  them  if  there);  Ind.:  i882,  Bureh- 
(ield  y.  State,  82  Ind.  684  (by  a  bystander,  that 
he  did  not  hear  a  shot  from  a  certain  place) ; 
In.:  1898, Trimble B.Tautlinger,  104  la.  666,  74 
N.  W.  25  (non-hearing  of  certain  wonls  in  a 
conversation,  inadmissible) ;  Mas.:  1824, Com 
t>.  Htrshell,  Thacher  Cr.  C.  70,  74  (to  disprove 
that  the  defendant  had  sent  goods  to  Charleston, 
testimony  was  received  of  the  carter  usually  em- 
ployed by  him  in  shipping,  that  he  had  carried 
no  such  gootis  for  the  defendant) ;  1866,  Com. 
V.  Cooley,  6  Gray  852,  364  (by  a  bystander,  that 
he  did  not  hear  anvthing  aaiii) ;  1898,  Walah  v. 
K.  Co.,  171  Mass.  62,  60  N.  E.  463  (that  a  passer- 
bv  did  not  hear  the  locomotive-bell  rung) ;  1899 
McMahon  v.  McHa'e,  174  id.  320,  64  N.  E.  854 
(that  employees  saw  no  one  inspect  a  derrick) ; 
^fick.:  1874,  People  v.  Marion,  29  Mich.  31,  38 
Ctliat  BO  such  officer  existed  in  the  county,  the 


I  v"°'!!'«5*'T!F  '**"  I*""'"'1I.V  acquainted  with 
all) ;  187b,  Chambers  r.  Hill,  34  i.l.  524  (,|uot.>.l 
mpra)  ;  1882,  Marcott  v.  R.  Co.,  49  i.l.  101  13 
^.  W  374  (the  question  "Could  the  whistle 
have  blown  anywhere  near  C.  station  ami  v„u 
not  have  hcanl  it  ?"  was  excludwl,  Ik-cbusc  the 
witness  might  have  been  otherwise  o,cui.ie.l  so 

?"o<.';°'n  "  ',""'''°  "■*  '*"  :  «'"'  '■<  •Tfoneous)  : 
1884  People  v.  Sharp,  53  id.  623,  625,  19 
«.  W.  168  (shenlTs  failure  to  tind  nn  allegeil 
sulacribiiig  witness,  admitted  to  prove  the  mime 
lo.,-i''''.*l*.'"L';;'j.  K^r**'  K'l^anlsr.  Three  Rivers,' 
102  Id  153,  60N.  W.  454  (whether a  i-rson  ha.i 
Iwen  lame,  had  varicose  veins,  etc.  ;  that  inti- 
mate acquaintances  lia<l  never  known  of  it  ad- 
mitted) ;  A-.  H. :  1844,  Lylonl  r.  Thurston,  16 
IS .  H.  399,  40,  (by  a  decila  suWribing  witness, 
tliat  he  did  not  see  any  consi.leration  iwid)  • 
N  r  :  1838,  People  v.  AblK.t,  19  Wend.  192, 
194  (rajie ;  an  occasional  resident  in  a  faniilv 
not  allowe.1  to  testily  to  not  seeing  anv  imiirom-r 
liberties  said  by  the  prosecutrix  to  have  [m-u 
taken    with    her   secretly    l.y   the   dctendant) : 

s'pSi.i '.',""■""•  ^-  ^■'  ^'^■^  ^'  ^'-  83^.  IW 
S.  t.  953  (by  persons  near  cnrs,  that  tliev  saw 
iio  flagman  a  light) ;  Vi:  :  IstOO,  .State  v.  .\lims, 
86  Or.  315,  61  I'ac.  888  (cnrrving  wcai^n,)  ; 
r.  S. :  1897,  Rho<le8  v.  V.  S.,  25  C.  C.  A.  186 
79  Fed.  740  (whether  a  person  had  sore  eyes' 
relatives  and  fellow-soldiers  allowed  to  testify 
that  they  did  not  see  the  disease) ;  ]!i02,  Texas 
a  P.  R.  Co.  V.  Watson,  —  f.  S.  —  23  Sun 
681  (setting  fire  to  cotton)  :  JV. ;  1875, -State  u! 
Phair,  48  Vt.  377  (by  a  jMsseiiger  in  a  miilnight 
train,  that  he  did  >.  »  see  A.  on  it)  ;  ll'anli  • 
1898,  State  v.  Latti;,,  19  Wish,  67,  62  I'ac,  314 
(by  one  living  wit!,  the  .-eased,  that  he  had 
never  seen  the  laiicr  wiili  a  pist..!)  ;  H'ij  ; 
1873,  Ralph  «.  R.  Co,,  32  Wis.  181  (that  a  per- 
son did  or  did  not  receive  an  order  from  the 
other). 
•61 
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dence  must  follow  the  facts  of  life  as  closely  as  is  consistent  with  caution 
In  a  number  of  instances  it  has  recognized  exceptions  to  the  rule. 

(1)  The  records  of  a  public  office  are  not  personally  known  by  the  ofiScia 
successors  to  be  authentic.  But  their  place  of  custody  is  of  itself  sufficien 
circumstantial  evidence  of  genuineness  (post,  §  2158);  and  for  much  th( 
same  reason  the  belief  of  the  succeeding  incumbents  is  recognized  as  com 
petent  knowledge.  In  this  and  a  few  related  ways,  the  testimony  of  a  publi( 
officer,  and  even  of  private  persons  having  to  do  with  a  mass  of  records,  mai 
be  received.'  So,  too,  a  public  officer's  certificate  or  entry  of  a  transactioi 
actually  performed  by  his  subordinates,  not  by  himself,  may  be  received. 
But  this  is  not  conceded  for  the  account-books  of  a  private  person.* 

(2)  The  use  of  scientific  instruments,  apparatus,  and  calculating-tables 
involves  to  some  extent  a  dependence  on  the  statements  of  other  person." 
even  of  anonymous  obaer\'ers.  Yet,  on  the  one  hand,  it  is  not  feasible  fo 
the  scientific  man  to  test  every  instrument  himself;  while,  on  the  othe 
hand,  he  finds  that  practically  the  standard  methods  are  sufficiently  to  h 
trusted.  Thus,  the  use  of  a  vacuum-ray  machine  may  give  correct  knowl 
edge,  though  the  user  may  neither  have  seen  the  object  with  his  own  eye 
nor  have  made  the  calculations  and  adjustments  on  which  the  machine' 
trustworthiness  depends.  The  adequacy  of  knowledge  thus  gained  is  recog 
nized  for  a  variety  of  standard  instruments.*  In  some  instances  the  calcu 
lating  tables  or  statistical  results  are  admitted  directly,  under  an  exceptioi 
to  the  Hearsay  rule.' 

(3)  The  data  of  every  science  are  enormous  in  scope  and  variety.  No  on^ 
professional  man  can  know  from  personal  observation  more  than  a  minut 
fraction  of  the  data  which  he  must  every  day  treat  as  working  truths 
Hence  a  reliance  on  the  reported  data  of  fellow-scientists,  learned  by  perusinj 

biued  in  part  on  their  mere  presence  in  the  office 
admitted). 

»  PoDt,  i  1635. 

»  Post,  {{  1630,  1655. 

♦  The  cages  on  vaeuum  ray»,  which  den 
chiefly  with  photographs,  are  placed  pnH,  {  79.5 
other  example*  are  as  follows:  1898,  More' 
Estate,  121  Cal.  608,  64  Poc.  97  (counting  she.'] 
by  a  registering-machine,  verilied  by  the  witnes 
as  accurate  in  its  operation,  allowed);  18'.t7 
Hatcher  v.  Dunn,  102  la.  411,  71  N.  W.  34 
(a  thermometer  used  in  making  tests,  the  vniia 
tions  indicated  by  a  certificate  of  test  made  a 
Yale  College  and  attached  to  the  instrument 
admitted) ;  Oh.  Rev.  St.  1898,  {  1058  (surveyo 
not  to  testify  to  land-survey  until  he  has  sworn 
if  required,  that  his  chain  or  measure  was  o 
legal  standard) ;  1901,  State  v.  McDaniel,  39  Or 
161,  65  Pac.  620  (lire  department  secretary 
allowed  to  testify  from  an  automatic  indicato 
that  no  alarm  had  sounded);  1896,  Grayson  r 
Lynch,  163  U.  8.  468,  16  Sup.  1064  (vetcriiiar 
surgeons  in  the  Department  of  Agriculture 
allowed  to  testify  to  the  districts  particulnri; 
infected  with  Texas  cattl^ferer,  though  they  hui 
not  personally  been  there). 

•  Pot,  f  1706. 


»  Ala.  Co<le  1897,  {  1798  (usury;  repre- 
sentative of  deceased  borrower,  on  ten  days' 
notice,  may  testify  "by  swearing  that  he  be- 
lieves the  contract  to  be  usurious,"  if  plaintiff 
was  lender,  unless  plaintitf  on  oath  in  court 
denies  the  facts  proposed  to  be  sworn  to) ; 
1894,  Chicago  k  A.  R.  Co.  v.  Keepin,  162  III. 
413,  418,  39  N.  E.  33  (personal  knowliilge  of 
existence  of  abstracts,  etc.,  made  before  the  fire 
of  1871,  not  re((uired) ;  1886,  Worcester  v. 
Northborongh,  140  Mass.  397,  402,  5  \.  E.  491 
(clerk  of  adjutant-general's  oBlce,  of  over  twenty 
years'  service,  allowed  to  testify  to  custom  of 
office  prior  to  his  incumbency) ;  1897,  Westfield 
Cigar  Co.  v.  Ins.  Co.,  169  id.  382,  47  N.  E.  1026 
(a  city  engineer,  as  to  the  oflicial  actions  of  his 
office,  though  really  performed  by  a  predecessor, 
admitted)  ;  1884,  Anderson  r.  Volmer,  83  Mo. 
403,  407  (hill  of  goo<ls  sold  ;  witness  knowing 
nothing  of  it  except  from  his  books,  excluded) ; 
1897,  Southern  I.  C.  Line  v.  R.  Co.,  —  Tenn. 
—  ,  42  S.  W.  529  (statements  as  to  car  mile- 
age, etc.,  made  bv  the  general  manager  of  the 
plaintiff,  admitted,  though  not  based  in  every 
detail  on  his  own  observation);  1890,  Hill  r. 
Kerr,  78  Tex.  817,  14  8,  W.  566  (knowledge  of 
the  filing  and  date  of  filing  of  surveyor'*  notes. 
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their  reports  in  books  and  journals.  The  law  must  and  does  accept  this 
kind  of  knowledge  from  scientific  men.  On  the  one  hand,  a  mere  layman, 
who  comes  to  court  and  alleges  a  fact  which  he  has  learned  only  by  reading 
a  medical  or  a  mathematical  book,  cannot  be  heard.  But,  on  the  other  hand, 
to  reject  a  professional  physician  or  mathematician  because  the  fact  or  some 
facts  to  which  he  testifies  are  known  to  him  only  upon  the  authority  of 
others  would  be  to  ignore  the  accepted  methods  of  professional  work  and  to 
insist  on  finical  and  impossible  standards.  Yet  it  is  not  easy  to  express  in 
usable  form  that  element  of  professional  competency  which  distinguishes  the 
latter  case  from  the  former.  In  general,  the  considerations  which  define  the 
latter  are  (a)  a  professional  experience,  giving  the  witness  a  knowledge  of 
the  trustworthy  autJiorities  and  the  proper  source  of  information,  (b)  an  ex- 
tent of  personal  observation  in  the  general  subject,  enabling  him  to  estimate 
the  general  plausibility,  or  probability  of  soundness,  of  the  views  expressed, 
(c)  the  impossibility  of  obtaining  information  on  the  particular  technical 
detail  except  through  reported  data  in  part  or  entirely.  The  true  solution 
must  be  to  trust  the  discretion  of  the  trial  judge,  exercised  in  the  light  of 
the  nature  of  the  subject  and  of  the  witness'  equipments.  The  decisions 
show  in  general  a  liberal  attitude  in  receiving  technical  testimony  based  on 
professional  reading.* 

§  666.  (4)  ZbcaonUon  and  ContenU  of  Dooamenta,  not  penonaUy  obsenred. 
(a)  A  witness  who  testifies  to  the  execution  of  a  document,  not  merely  to  the 
handwriting,'  will  usually  have  seen  the  very  act  of  affixing  the  signature.* 
Nevertheless,  he  may  have  observed  circumstances  which  will  suffice  in 
place  of  this.  The  sufficiency  of  such  circumstantial  evidence  is  dealt  with 
under  the  subject  of  Authentication  of  Documents  {post,  §§  2131,  2148-2154), 
Jloreover,  he  may  have  seen  and  heard  the  maker's  subsequent  acknowledg- 
ment of  the  document's  genuineness.  Such  an  acknowledgment  would,  as 
against  the  maker  himself,  be  sufficient  as  an  admission  {post,  §§  1300, 2131) ; 
but,  apart  from  that,  it  is  an  act  of  adoption  of  the  document,  equivalent  to  a 
rel'xecution,  and  hence  is  now  universally  conceded  to  be  a  sufficient  basis 
of  testimony  {post,  §  K)48).  In  the  case  of  wills,  the  execution  has  been  by 
statute  everywhere  made  a  formal  act,  in  which  the  attesting  witness' 
presence  is  technically  necessary  {post,  §  2456),  so  that  the  ordinary  principle 


•  1879,  Central  K.  Co.  e.  Mitchell,  63  Oa. 
176,  180  (biueil  partly  on  book-learninir;  ad- 
mitted); 1901,  New  York  P.  i,  N.  R.  to.  f 
.Ione«,  94  Md.  24,  60  Atl.  423  (a  private  sur- 
veyor uot  alloweil  to  testify  that  certain  marks 
of  the  U.  8.  survey  signilied  the  altitude  j  a 
singular  ruling) ;  1872,  HowanJ  v.  Ot.  Western 
Co.,  109  Mass.  385  (a  witness  who  had  made  a 
study  of  coals,  etc.,  yet  not  dealt  in  them,  and 
testified  to  a  fuel's  composition,  admitted)  j 
1888,  Slocovich  v.  Ins.  Co.,  108  N.  Y.  62,  14 
N.  E.  802  (shipping-expert ;  knowledge  founded 
on  Lloyd's  books,  etc..  admitted);  1903.  Scott 
V.  R.  Co..  —  Or.  — ,  72  Pac.  694  (an  engineer, 
not  experienced  in  railroad  building,  but  ac- 


quainted with  the  scientific  literature,  and 
otherwis,;  experienced,  allowed  to  testify  to  the 
approved  slope  of  a  Riilroail  embankment). 

For  the  cases  concerning  such  t.stimony  to 
medical  matters,  forrign  Taw,  and  values  or 
pricen,  see  post,  §§  687,  690,  719. 

For  a  physicians  testimony  fmaed  on  the  pa- 
tietU's  statement  of  symptoms,  'see  post,  §  688. 

'  For  handwriting,  see  post,  §  693. 

»  1869,  Filley  e.  Angell,  102  Mass.  68  (ex- 
eluded,  where  the  attesting  witness  was  not 
present  at  a  note's  execution).  On  this  point, 
compare  the  ancient  practice  (post,  i  1510: 
Thayer,  Prelim.  Treat.  Evid.  97). 
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of  testimonial  knowledge  has  ceased  to  operate,  and  the  requirements  of  the 
statute  are  the  sole  tests. 

(b)  A  witness  to  the  contents  of  a  document  may  sometimes  lack  personal 
observation ;  but  this  rule  is  best  examined  in  dealing  vrith  the  subject  oi 
copies  in  general  (pott,  §  1277). 

§  667.  (5)  TaadfylBc  to  One's  Own  ▲■•:  or  (6)  to  Anotbar  Fenon's  Name. 
(5)  Strictly  speaking,  one  cannot  know  his  exact  age  except  upon  hearsay 
information ;  for  he  is  not  capable  of  knowing  this,  or  anything,  until  an 
appreciable  time  after  birth.  But  practically  a  person's  belief  on  this  point 
has  a  satisfactory  basis.  Courts  have  commonly  preferred  to  accept  this 
practical  certainty  ratlier  than  to  insist  on  academic  nicety.*  But  in  any 
case  one  may  know  whether  at  a  particular  time  he  was  of  one  age  oi 
another,  if  the  difference  is  ns  much  as  the  time  that  must  hav ;  brought 
him  to  the  age  of  observation.*  Moreover,  a  person  who  does  not  know  the 
date  of  another's  birth  or  of  his  own  may  know,  by  the  association  ol 
events,  whether  he  or  the  other  was  over  or  under  a  certain  age  at  a  certain 
time."  Even  if,  from  the  present  point  of  view,  testimony  to  one's  own  age  is 
not  to  be  received,  yet  it  may  be  regarded  as  asserting  the  family  reputation 
on  the  subject,  and  the  latter  may  thus  be  received  under  the  exception  tc 
the  Hearsay  rule  (post,  §  1493). 

(6)  A  person's  name  is  the  title  by  which  habitually  he  calls  himself  and 

others  call  him.     To  know  a  person's  name,  therefore,  is  to  have  heard  him 

so  called  by  himself  and  by  others.     In  strictness,  such  an  utterance  is  not 

hearsay  (post,  §  1772),  except  where  it  is  made  as  an  assertion  of  fact.     But, 

thoufjh  it  may  be  hearsay,  as  a  source  of  information,  yet  it  is  universally 

relied  upon  as  a  source  of  knowledge.    Courts  have  commonly  accepted  the 

testimony  founded  upon  it* 

in  fwrt  npon  the  mother  calling  him  her  son ) 
1876,  Sute  r.  Cain,  9  W.  Va.  669  ;  1898,  DolKt 
V.  State,  100  Wis.  294,  75  N.  W.  954.  Vonim: 
1846,  Doe  V.  Ford,  3  U.  C.  Q.  B.  353. 

■  1879,  Hill  V.  Eldmlge,  126  Mass.  23t 
(whether  he  waa  16  or  21  years  old  at  a  certain 
time). 

»  1870,  Folti  r.  State,  33  Ind.  217  (wtiethei 
another  was  over  14). 

*  1744,  Heaths  Trial,  18  How.  St.  Tr.  ):,i 
(Mr.  Harward,  objecting  toa  statement  that  thr 
witness  saw  I^dy  Altham  at  Wexfurd  :  "TIriij 
evidence  is  founded  upon  a  supfiosition  that  tlie 
lady  he  aaw  at  Wexford  was  the  lady  Altham  ; 
he  says  he  was  only  told  it  waa  she,  ami  ouniiot 
say  it  waa  of  his  own  knowledge";  WitiiiM: 
"  I  am  pretty  certain  the  lady  I  s-iw  «im 
lady  Altham.  I  am  told,  sir,  that  you  are 
counsellor  Harward  ;  am  not  I  to  believe  you 
are  I  I  am  told  that  gentleman  is  oouiim  llor 
Daly  ;  I  am  morally  assured  of  it,  and  I  MWve 
it ")  i  18S7,  R.  ».  Toole,  7  Cox  Cr.  266  (one  »ljo 
merely  saw  X  sign  his  name,  admitted  to  g^rove 
the  name). 

Compare  the  cases  cited  nntt,  (§  270,  413, 
poit,  §  2166,  some  of  which  apply  this  i>rin- 
ciple.     Compare  also  the  following  :  1848.  R  t. 


'  1896,  People  V.  Ratz,  115  Cal.  132,46  Pac. 
916 ;  1901,  Chicago  *  A.  R.  Co.  v.  Lewondow- 
aki,  190  III.  301,  60  N.  E.  497 ;  1892,  State  v. 
UeClain,  49  Kan.  730,  734,  31  'ac.  790  (seduc- 
tion ;  prosecutrix'  testimony  to  her  age,  admit- 
ted, her  |iarents  being  dead) ;  1886,  Com.  v. 
Stevenson,  142  Mass.  468,  8  N.  E.  341,  $emble; 
1898,  Com.  II.  Hollis,  170  id.  433,  49  S.  E. 
632:  189.'5,  Com.  r.  Philliiw,  162  id.  604,  39 
N.  E.  109  (fijie-prosecutrix  under  age  of  con- 
sent) ;  1876,  Cheevero.  Congilon,  31  Mich.  295  ; 
1892,  Houlton  v.  Manteulfel,  51  Minn.  185, 187, 
63  N.  W.  541  (action  on  a  note) ;  1898,  State  v. 
Bowser,  21  Mont.  133,  63  Pac.  179  (niiie- prosecu- 
trix under  age  of  consent)  ;  1896,  State  v.  Mar- 
shall, 137  Mo.  463,  36  S.  W.  619  (admitting 
it  i  but  still  intimating  that  where  the  witness 
apjiears  on  cross  examination  to  be  speaking 
from  mere  hearsay  the  statement  will  be  ex- 
cluded ;  yet  all  testimony  as  to  one's  own  age  is 
founded  on  hearsay) ;  1897,  State  v.  Marshall, 
lb.  463,  39  S.  W;  63,  temblr,;  1903,  Hancock 
V.  Supreme  Council,  —  N.  .1.  E.i.  —  55  Atl.  246 
(a  witness  allowed  to  testify  to  his  own  and  his 
elder  brother's  approximate  age ;  good  opinion 
bv  Dixon,  J.) ;  1895,  Brown  v.  Mitchell,  88  Tex. 
860,  81  S.  W.  621  (knowledge  of  sonsliip.  fc«se<J 
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§  668.  (7)  OonvarMtioiia  thronsh  an  Intarpretar.  When  A  speaks  with  B 
through  an  interpreter,  because  of  ignorance  of  B's  language,  A  cannot  of  his 
own  hearing  know  what  B  said;  he  depends  on  the  interpreter's  report 
Here  no  exception  has  been  recognized  to  the  general  rule  (though  it  might 
well  have  been).  The  witness  A  is  allowed  to  testify  only  to  what  he  heard 
from  the  interpreter,  and  the  interpreter  must  be  called  to  testify  to  what  B 
said  to  him.»  If,  however,  B  is  a  party,  whose  admisnions  can  be  used,  then 
the  interpreter  is  to  be  regarded  as  B's  agent,  and  the  agent's  statements  on 
B's  behalf  (being  in  a  language  understood  by  the  witness)  are  usable  as  B's 
admissions.' 

§  669.  (8)  Information  raoaivad  by  Talaphona.  When  a  witness  testifies 
to  a  conversation  heard  by  him  over  the  telephone,  two  kinds  of  questions 
arise,  in  which  the  present  principle  is  involved. 

(1)  "The  question  of  the  identity  or  personality  of  the  antiphonal  speaker 
may  arise.  How  can  A  know  that  the  person  speaking  to  him  was  really  B  ? 
Here  the  principle  of  Authentication,  with  its  related  applications  to  letters 
and  telegrams,  is  involved,  and  the  precedents  can  best  be  considered  in  com- 
parison (post,  §  2155). 

(2)  The  question  of  the  tenor  of  the  utterance  may  arise.  Assuming  that 
B  was  really  the  speaker,  how  can  A  know  that  B  did  utter  the  words  ? 
When  A  and  B  converse  directly  at  the  instrument,  A's  knowledge  is  based 
directly  on  his  sense  of  hearing,  aided  by  a  scientific  instrument  of  accepted 
correctness,  and  hence  is  receivable  (on  the  principle  of  §  605,  ante).  But  if 
A,  instead  of  speaking  directly,  converses  with  a  clerk  or  operator,  and  tlie 
latter  reptirts  B's  utterances  to  A,  then  A  is  no  longer  a  witness  having  per- 
sonal knowledge.  Here  three  solutions  present  themselves,  (a)  The  strict 
rule  of  personal  knowledge  (ante,  §  657)  may  be  applied,  and  A's  testimony 
be  excluded.*  (h)  Or,  an  exception  to  that  rule  may  be  recognized,  on  the 
analogy  of  the  foregoing  exceptions,  and  of  the  exceptions  to  the  Hearsay 
rule  for  regular  entries  in  the  course  of  business  (post,  §  1517)  and  of  com- 
mercial reports  {post,  §  1702).  (c)  In  any  case,  the  doctrine  of  admissions 
may  be  invoked,  where  one  of  the  speakers  is  a  pirty  to  the  cause,  just  as 
it  may  be  for  interpreters  (ante,  §  068).  If  B  had  sent  his  clerk  to  A  to 
report  orally  B's  orders  or  agreements,  the  clerk's  statements  would  un- 
questionably be  used  as  B's  admissions.  In  the  same  way,  the  clerk's  or  the 
operator's  report  may  be  used  against  B,  on  the  theory  that  the  latter  has 

O'Doherty,    6  SUte  Tr.  n.  s.   831,   884  (chal- 


lenge to  array  ;  to  move  the  religion  of  a  iiuaii- 
fieil  juror,  one  who  had  not  inqnired  of  the  jiiror 
himself  but  spoke  from  unstwcified  hearsay, 
exehided). 

'  The  eases  are  collected  under  §  1810,  pa* 
(Hearsay  rule).  For  other  principles  applicable 
to  tnterpreUrs  and  tramhjon,  see  post,  §$  811, 
1672. 

»  177S,  Fabrigas  v.  Mostyn,  SO  How.  St.  Tr. 
123,  Gould,  J.  ;  1903,  Meacham  ».  State,  —  Fla. 
—  ,  33  So.  983  (embezzlement  fromG.  ;  conyer- 
•atiou  between  0.  aud  defendant,  interpreted  by 


W.,  allowed  to  be  proved  against  G.  by  L.,  a 
bystander,  who  heard  W.,  but  did  not  under- 
stand Spanish,  the  language  of  G.) ;  1885,  SuUi. 
van  V.  Kuykendall,  82  Kv.  489 ;  186.5,  Canier- 
lin  V.  Palmer  Co.,  10  All'.  541 ;  1892,  Com.  v. 
Vose,  157  Mass.  393,  32  N.  E.  335  (abortion  ; 
defendant  spoke  English,  deceased  French,  wit- 
ness French  ;  testini<.r  -  to  the  conversation  be- 
tween defendant  and  deceased  through  witness, 
received). 

*  1888,  Wilson  v.  Coleman,  81  Ga.  299,  S 
S.  E.  693  (where  the  plaintiff  was  informed  bj 
his  clerk  of  the  answer). 
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made  the  former  his  agent  for  the  purpose  of  communication.    This  theory 
has  thus  far  sufficed  for  the  Courts.* 

§  U70.  (9)  TMtimoiiy  of  Daoeaaad  or  Abaant  Ptraoiu,  under  th«  RaarMy 
Bxoaptlaiia.  Under  the  exceptions  to  the  Hearsay  rule  the  testimony  of 
the  witness  deceased  or  absent  must  equally  be  based  on  personal  obser- 
vation. The  testimony  is  admitted  in  spite  of  its  not  having  been  given 
on  the  stand  subject  to  the  test  of  cross-examination ;  but  still  it  is  testi- 
mony, and  the  person  making  the  statements  must  have  the  means  of 
knowledge  expected  normally  of  every  witness.  Nevertheless,  there  as  here, 
exceptions  to  this  requirement  are  recognized;  for  example,  in  statements 
of  Family  History,  the  person's  knowledge  is  usually  based  on  the  family- 
reputation  on  the  subject  (post,  §  148G);  in  Official  Documents,  the  entry 
of  an  assessor  or  the  certificate  of  a  recorder  of  deeds  is  sometimes  based 
on  hearsay  (post,  §  1635).  These  exceptions,  being  peculiar  to  the  kind  of 
statement  offered,  are  better  dealt  with  under  the  respective  subjects  of  the 
Hearsay  rule. 

4   Hypothatloal  Qnestlona. 

§  672.  Oanaral  Thaory.  Suppose  the  facts  of  an  affray  are  in  issue,  and  it 
is  disputed  whether  A  or  B  was  the  aggressor.  A  witness  is  asked, "  Did  you 
have  an  opportunity  to  observe  the  situation  ? "  He  answers,  "  I  did ;  I  was 
at  the  place  at  the  time,  and  saw  the  affray."  Then,  "  Is  it  your  belief  that 
A  or  B  struck  first  ? "  and  he  expresses  his  belief.  Suppose,  again,  the  issue 
is  as  to  the  mode  of  a  death,  and  certain  indicia  are  in  question.  A  pliysi- 
cian  is  asked,  "  Have  you  considered  the  matter  of  a  congestion  of  the  wind- 
pipe with  reference  to  the  cause  of  death  ? "  Answer,  "  I  have."  Then 
"What  mode  of  death,  if  any,  does  it  indicate  as  probable?"  Answer, 
"Death  by  strangulation."  Now  in  order  that  this  latter  answer  may  be 
further  considered  by  the  tribunal  for  the  case  in  hand,  it  is  obvious  that  the 
circumstance  on  which  it  rests,  namely,  the  congestion  of  the  windpipe,  must 
be  supplied,  as  a  fact  in  the  case,  by  testimony.  This  may  be  done  in  one  of 
two  ways,  —  either  (1)  by  the  testimony  of  the  physician  himself,  ba.sed 
on  a  personal  examination  of  the  body,  that  the  windpipe  was  congested, 
or  (2)  by  the  testimony  of  some  one  else  who  has  made  such  a  personal  ex- 
amination. But  if  the  latter  method  is  chosen  —  and  this  is  the  important 
circumstance  —  the  fact  to  be  considered  by  the  physician  must  be  placed 
before  him  hypothetically  ;  it  may  be  assumed  for  the  time  being,  but  must 
afterwards  be  supplied  by  the  testimony  of  another  person.     If  this  were  not 

»  1885,  Sullivan  r.  Kuykendall,  82  Ky. 
487  (to  show  the  plaintifTs  ulniiasioni,  the  ile- 
feiiiiant  teatifled  to  a  conreraation  orer  the  tple- 
phone  which  an  operator  receivml  ami  re|iorted 
«t  the  time  to  the  defendant ;  the  defendant's 
itatements  of  what  he  was  told  were  received  ; 
the  oi>erator  was  treated  a»  the  agent  of  the  plain- 
tiff to  romniuniente,  on  the  analogy  of  an  in- 
terpreter) ;  1892,  Oakanip  v.  Gladaden,  36  Nehr. 
7,  S3  N.  W.  718  (here  the  witnen  recaired  the 


768 


meauge  frnm  an  operator  at  a  way  station  F., 
who  repeated  the  messaf^  of  the  plaintiff  at  0,, 
and  served  as  intermediary  ;  admitted). 

Distinguish  the  following  ease  :  1897,  G<-rnian 
Hank  v.  Citizens'  Bank,  101  la.  530.  70  X.  \V. 
769  (the  hearer  at  a  telephone,  testifying  to  what 
he  heanl,  not  allowed  to  tell  what  he  repeati'il  to 
a  hystander  as  the  tenor  of  the  message  ;  tliis 
was  of  course  iuadmiwible  under  the  principle  of 
§1124, !».«). 
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done,  and  if  the  single  question  were  asked,  «  What  in  your  opinion  was  the 
mode  of  this  man's  death  ?",  it  would  be  impossible  for  the  tribunal  to  tell 
whether  to  accept  the  witness"  conclusion  or  not ;  since,  if  the  tribunal  were 
to  find  that  there  had  been  no  congestion  of  the  windpipe,  it  would  bu  unable 
to  know  whetlier  the  physician's  conclusion  had  been  based  on  a  consider- 
ation of  that  circumstance  alone  or  on  a  consideration  of  some  other  circum- 
stance alone  or  of  both.  In  other  words,  the  hypothetical  question  to  the 
physician,  as  to  the  data  for  inference,  takes  the  place  of  the  question  to 
the  bystander  whether  he  was  in  a  position  to  observe  the  affray. 

The  reasoning  may  be  explained  in  the  following  propositions :   1.  Testi- 
mony in  the  shajw  of  inferences  or  conclusions  rests  always  on  certain  premises 
of  fact.    That  which  has  been  called  Observation,  serving  as  the  basis  of  belief 
in  matters  directly  cognizable  by  the  senses  —  as,  the  facts  of  an  affray,  a  con- 
versation, a  trespass,  and  the  like  —  is  here  replaced  by  what  may  be  called 
a  Consideration  of  the  Premises.    Just  as  observation  of  the  situation  or  affair 
or  surroundings  is  in  the  one  case  essential  to  the  formation  of  a  witness' 
belief  based  on  his  senses,  so  a  consideration  of  specific  data  is  essential  to 
the  formation  of  an  inference  or  conclusion  or  opinion.    If  the  witness  has 
not  considered  or  had  in  mind  these  premises,  his  inference  or  opinion  is  good 
for  nothing.     2.  Theu  premises,  a  consideration  of  which  is  essential  to  the 
formation  of  the  conclusion  or  opinion,  must  somehow  be  supplied  by  testimony. 
The  same  witness  may  supply  both  premises  or  conclusion  ;  or  one  witness 
may  supply  the  premises  and  another  the  conclusion.    The  two  are  not 
necessarily  connected.    3.  If  the  latter  method  is  chosen,  and  a  witness  is 
put  forward  to  testify  to  the  conclusion,  the  premises  considered  by  him  mud 
be  expressly  stated,  as  the  basis  of  his  conclusion  ;  otherwise,  since  his  conclu- 
sion rests  for  its  validity  upon  a  consideration  of  the  premises,  and  since 
the  tribunal  may  later  decide  that  certain  premises  are  not  proved  and  may 
thus  reject  them,  it  must,  before  accepting  his  conclusion,  have  the  means  of 
knowing  whether  it  is  based  on  a  consideration  of  premises  accepted  as 
true  by  the  tribunal.    If  those  premises  are  not  made  to  accompany  the  con- 
clusion, the  tribunal  might  be  accepting  a  conclusion  for  which  the  witness 
had  considered  premises  found  by  the  tribunal  not  to  be  true.    4.  Hence,  the 
premises  must  be  stated  hypothetically  in  connection  with  the  conclusion  ;  then, 
by  other  testimony,  the  material  for  determining  the  truth  of  the  assumed' 
premises  may  be  furnished  to  the  tribunal. 

The  key  to  the  situation,  in  short,  is  that  there  may  be  two  distinct  sub- 
jects of  testimony,— premises,  and  inferences  or  conclusions;  that  the  latter 
involves  necessarily  a  consideration  of  the  former;  and  that  the  tribunal 
must  be  furnished  with  the  means  of  rejecting  the  latter  if  upon  consultation 
they  determine  to  reject  the  former,  t.  e.  of  distinguishing  conclusions  prop- 
erly founded  from  conclusions  improperly  founded.  That  this  is  the  ortho- 
dox and  accepted  theory  of  the  hypothetical  question  in  our  law  may  be 
gathered  from  the  following  passages,  in  which  practically  the  principle  is 
indicated  in  one  or  another  aspect: 
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1806,  Er$kiHe,  L.  C,  In  Lord  MilmlU't  Trial,  29  How.  St.  Tr.  lOflfl  (MlinUtins  tb« 
ntulU  o(  a  e«lcalation  by  the  witnen  m  to  the  profit  made  by  the  defemUnt  from  the 
■ami  alleged  to  have  been  received  by  him):  "  If  yon  Uke  away  the  foaiidation  upon 
which  it  ii  made,  which  ii  matter  for  the  Court  afterwarda,  there  it  an  end  to  the  super- 
•tructure.  All  the  witneM  hax  done  is  to  eaUbliah  by  calculation  that  such  a  stock  from 
such  a  time  will  produce  so  much.  He  does  not  himself  prove  any  fact,  and  the  calculv 
tions  he  has  made  must  therefore  depend  upon  the  facU  which  are  proved  by  others." 
A  Lord :  "  The  data  and  facto  sUud  as  they  did ;  it  is  a  mere  hypothetical  queatioa  to  the 
witness:  //the  fact  sUnds  so  and  so,  what  is  the  arithmetical  result?" 

1843,  Atault,  J.,  in  M'Nagkten'$  Cane,  10  CI.  k  F.  207  (Question  for  the  Judges: 
"  Can  a  medical  nan  conversant  with  the  disease  of  insanity,  who  never  saw  the  prisoner 
previously  to  the  trial,  but  who  was  present  during  the  whole  trial  and  the  examination 
of  the  witnesses,  be  asked  his  opinion  as  to  tlie  state  of  the  prisoner's  mind  at  the  time  uf 
the  commission  of  the  alleged  crime,  etc.  ?  ") :  "  In  principle  it  is  open  to  this  objection, 
that  as  the  opinion  of  the  witness  is  founded  on  those  conclusions  of  fact  which  be  forms 
from  the  evidence,  and  as  it  does  not  appear  what  these  conclusions  are,  it  may  l>e  that 
the  evidence  he  gives  is  on  such  an  assumption  of  facta  as  makes  it  irrelevant  to  the 
inquiry." 

I8.-1I,  Curtit,  J.,  in  (f.  S.  v.  McOlue,  I  Curtis  C.  C.  1  (to  the  jury):  "[The  expert 
physicians]  were,  as  you  observed,  not  allowed  to  give  their  opinions  upon  the  case; 
because  the  case,  in  point  of  fact,  •u  which  any  one  might  give  his  opinion,  might  not  be 
the  case  which  you  upon  the  evidence  would  find ;  and  there  would  be  no  certain  means 
of  knowing  whether  it  was  so  or  not." 

1864,  Vean,  J.,  in  Lake  v.  People,  1  P».it.  Cr.  C.  567 :  "A  question  in  physical  science 
will  afford  an  illustration.  A  motion  which  is  the  result  of  a  combination  of  different 
forces  invariably  changes  ito  direction  if  but  one  of  the  moving  powers  is  withdrawn. 
Take  away  half  of  them,  it  would  be  reversed  in  its  course.  Experts  might  be  called  to 
prove  any  given  motion  ;  they  might  als(  be  asked  what  would  be  the  effect  of  certain 
combined  forces ;  but  in  either  case  it  is  manifest  that  to  have  the  opinion  correct,  alt  of 
the  motive  powers  must  be  given.  .  .  .  To  allow  [medical  testimony  to  be  given  on  merely 
such  part  of  the  evidence  as  they  heard]  would  be  as  dangerous  a  principle  as  to  permit  a 
juror  to  sit  during  a  part  of  the  trial  and  then  unite  with  the  rest  in  rendering  a  verdict." 

1856,  Woodbury  v.  Obear,  7  Gray  468 ;  from  the  instruction :  "  The  answer  of  the 
witness,  if  given  in  reply  to  the  proposed  interrogatory,  might  mislead ;  since  it  miglit, 
unknown  to  the  jury,  be  founded  upon  some  proposition  or  statement  of  facts  differing  iu 
material  particulars  from  that  which  appeared  to  them  to  be  satisfactorily  establisheil." 

1859,  5*010,  C.  J.,  in  Dicttmon  v.  Filehburg,  13  Gray  656:  "  This  objection  [of  coun- 
sel] assumes  that  the  facts  will  be  taken  to  be  true  >>c<'au8e  the  witness  has  stated  that  he 
founds  his  opinion  on  them.  But  this  is  quite  a  mistake.  .  .  .  The  question  is  put  to 
him  hypothetically,  whether  1/ certain  facts  testified  to  are  true,  he  can  form  an  opinion 
and  what  that  opinion  is.  The  jury  will  then  be  instructed,  if  the  truth  of  any  such  fact 
is  contested,  first  to  consider  whether  the  fact  on  which  such  opinion  rests  is  proved  to 
their  satisfaction ;  if  it  is,  then  to  give  such  weight  to  the  opinion  resting  on  it  as  it 
deserves ;  but  if  the  fact  is  not  proved  by  the  evidence,  then  to  give  the  opinion  uo 
weight." 

1865,  SteeU,  J.,  in  Wetheriee't  Ex'n  v.  Welherbee'n  Heir;  38  Vt,  460 :  "  In  any  case  the 
jury  ought  to  know  upon  what  basis  of  facta  the  opinion  is  founded,  for  its  pertinence 
depends  upon  whether  they  find  the  facts  upon  which  it  rests." 

1870,  Christiancy,  J.,  in  Kempeey  v.  McGinnit;  21  Mich.  l'30 :  "  As  a  collection  or  state 
of  facts  assumed,  whether  few  or  many,  constitute  in  the  aggregate  the  basis  on  which 
the  opinion  is  asked,  if  it  does  not  appear  that  the  opinion  would  be  the  same  with  any 
of  those  facts  omitted,  it  necessarily  follows  that  if  the  jury  should  negative  or  fail  to  find 
any  one  of  the  assumed  facta,  the  opinion  expressed  cannot  be  treated  aa  evidence,  but 
«tt*t  be  rejected  by  the  jury.    From  these  considerations  it  neoeuarily  follows  that  the 
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jary  .houM  know  tut  wbot  fteU  «r«  M.um«d  .nd  enter  i.to  th.  coll,ctk>n  or  ,t«te  of  f«t. 

•"H."^ .      .^.""T^  °'''"'°"  "•  '*^-    ""^'"^  ">ey  cannot  know  whlth.rS 
ought  to  tr,.t  th.  ..pin.on.M,videnc.t  .11.  .inoe  th.vc.„  form  no  opinion  Theler  ,uch 

wked  h«  opinion  of  .c«.M«uraing  the  twtimony  of  crfin  ,p«,ifled  w"taeM«  to  U 
^ue.  .nd  It  .ppe.«  th.t  h.  did  not  hear  th.  whol.  of  their  t-timony  ..^  tTL  „S 
dehn.tel,  .p,«.r  wh.t  fi^U  .Uted  by  tl.en.  h.  ha.  heard,  .nd  what  h'  dW  no  he^  h. 
jury  cannot  know  upon  what  .taf  of  fact,  h,  form.  hU  opinion,  nor  wh.ther  tl  e  fi^U  h^ 

1S72.  Kingman,  C.  J.,  in  Stale  r.  Metlllcolt,  0  Kan.  288  :  "  It  doM  not  aonear  anvwl..™ 
wha   part  of  th.  n.«iical  te.,imony  'th.  expert;  had  heard.  .      .  PSLiZ  tl™ 

of  th.  w  tne««,  w„  found..! ,  therefore  the  an.wer  forn.«l  no  criterion  of  Uie  intel°C 

ofthewitne..orhwcap«:.tyloforn,acorrectju,lgn,ent It  would  J^LK^sibLS^ 

test  a  p.r«,n'.  knowledge  of  mathematic  by  Jking  Idm  th.  .um  o7  two  a^dl  ^k'!*^ 
quantity,  at  moat  known  only  to  himself."  unauown 

.  T^'  .f/"  r™'  ^"l  '•"  u- T  V  ^'^">"-  84  Ind.  48  (a  medical  witneM  wa.  asked  wh.t 
he  thought  of  a  certain  kind  of  treatment,  after  examining  a  case) :  "  The  anrwer  oTtl^H 

"'hT  ,T  "l'*^  "'~"  ''"'•  "'•'^  '•y  *"""•  ^^'h""  he  knel  a  Jut  the  ca^  miS 
and  doubtless  did  emhr«»  much  more  than  he  had  stated  to  the  jury;  how  mucHr  wh. 
he  knew  about  the  ca«,wa.  in  a  great  measure  unknown  to  the  Court  ank  the  jurj  TtU  tii 
o  T«I^"u  k"^°'  the  jury  to  judg.  of  the  truth  of  the  facU  upon  which  fh.  op  ,Sn 
of  the  expert  i.  based.  If  Ins  opinion  is  b«ed  upon  what  h.  may  suppose  he  knows  about 
he  case-  upon  fwts.  it  may  be.  although  ir^levant  and  unknown  toX  jury  _°U  S 

hl^TI  T  ?r  *^  ?"•  'iT  "'*  '""''  °'  *»••  '~»  "P°"  ""=»•  the  o,I„ion  may  b. 
based  or  to  apply  the  opinion  of  the  expert  to  the  facts.  .  .  .  The  expert',  memory  n.Lht 
|.e  de^cient  m  recollecting  all  th.  facts  testified  to;  he  might  hare  a  Afferent  und?«2d- 
ing  of  or  place  a  different  construction  upon  the  language  used  by  th.  witnew  or  witneMe. 
upon  who«,  te.t.mony  h.  bated  his  opinion  from  what  th.  jury  would  hav.  or  pl^t 
they  were  informed  apon  what  faoU  testified  to  the  opinion  was  bawsd  " 

1888,  For,i,,hr  D,^i,,u,  m  U.  S.  77.  7  Sup.  408  (approving  th.  following  charge)  • 
Mou  mu.  readily  see  that  the  value  of  the  answers  to  thes.  quction.  depends  Wly 
bvThe  ™^r  Tr.'^Vr'  "•"»!•"'»•«  st.tem.nts  made  in  the«,  question,  are  sustJui^ 
by  the  proof.  If  the  statement,  m  these  question,  are  not  .upported  by  the  proof,  then 
he  answer,  to  th.  question,  ar.  .ntiUed  to  no  weight  b«!.uM  b..ed  njin  fabe  asium,^ 
tionsorstatemenUof  facts."  »««  "Muiup. 

im,Ruger,C.  J.,  in  PeopU  v.  MeEhaint,  121  N.  T.  280.  24  N.  E.  486 :  "  It  would  b« 
impossible  for  the  jury  [wh.n  th.  opinion  i.  ba^id  on  •  all  th.  .vidence  in  the  caw  '1  to 
determine  th.  facto  upon  which  th.  witn.«i  base.  hi.  opinion,  and  whether  .uch  facto 
were  proved  or  not.  Suppow  th.  jury  concludod  that  certain  facto  ar.  not  proved,  how 
are  they  in  .uch  an  event  to  determine  whether  th.  opinion  i.  not  to  a  crtoin  degree 
based  upon  such  facts?  Wh.n  specific  facto,  .ither  proved  or  assumed  to  have  U^ 
proved,  are  embraced  in  the  question,  the  jury  ar.  enabled  to  determine  whether  the  an- 

ZV  '".I  T^'°  V  "  V*^  "P°"  '"*•  '"'■'=•'  ''*^«  »^"  P^^e-l  in  'he  case  or  not.  and 

hether  other  facto  beanng  upon  the  correctness  and  force  of  th.  answer  are  contained 

tl.ercin  or  have  been  omitted  from  it;  but  in  th.  absence  of  such  a  quMtion  th.  evidence 

?Lis   ir'/^,,  rt  '*•'*"!?  f '*"'  uncertoin.  unintelligible,  and  perhap.  misleading." 
,1.       \  ^91'  ^''•' '"  ^'"'y""*  '•  -S""'.  81  N.  J.  L.  682,  40  Atl.  572 :  "  It  is  plain  that 
the  method  [of  not  asking  hypothetically]  would  b.  valueles.  in  a  cas.  where  the  testi- 
mony  is  conflicting,  or  is  of  such  character  as  to  be  suweptible  of  more  than  one  interpreta- 
tion, and  hence  affords  room  for  different  deduction,  of  fact,  and  where  the  «pert  do.. 


VOL.  I.— 4t 


»  See  a  similar  exposition  by  CampbeU,  C.  J.,  in  58  Mich.  607  (1888). 
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not  make  known  bis  flndiogii  of  faet,  btMOM  it  woald  b«  impo«ilb1«  for  tli*  jury  to  gji 
wniglit  to  I  ha  opinion,  for  tliey  eoold  not  know  wImUmf  or  not  it  woald  b«  itppllrabi* 
th«  facta  as  th«j  find  tli«in.  In  iuoli  eaa«  th«  Juror  of  tbougbtful  mind  would  rajact  tl 
oi'inion  aa  Talualaia.'** 

§  673.  FalM  Theory :  ■  Uswp<ng  the  Provlno*  of  tho  Jary."  This  being  tl 
plain,  logical,  and  necessary  reason  for  the  use  of  the  hypothetical  qnestio 
it  will  enHily  be  seen  that  it  is  not  resorted  to  from  any  fear  that  the  witne 
will  "  nsurp  the  function  of  the  jury." '  Tliis  bugbear,  vigorously  denounce 
with  sentimental  appeals  to  the  value  of  jury  trial,  has  been  made  to  ser 
again  and  again  as  the  dreadful  source  of  those  evils  which  the  hypothetic 
question  enables  us  to  avoid.  But  the  expert  is  nut  trying  to  usurp  thi 
function,  and  could  not  if  he  would.  He  is  not  trying  to  usurj)  it,  liecaui 
his  error,  if  any,  is  mert-ly  the  common  one  of  witnesses,  that  of  presentii 
as  knowledge  what  is  really  not  knowledge;  and  he  could  not  usurp  it  if  1 
would,  becnuoe  the  jury  may  still  reject  his  testimony  and  accept  his  opp 
nent's,  and  no  legal  power,  not  even  the  judge's  order,  can  compel  them  i 
accept  the  witness'  statement  a<rainst  their  will.  That  there  is  no  hiddi 
danger  to  the  jury  system,  and  no  need  of  invoking  rhetoric  in  its  aid,  wi 
be  seen  when  it  is  reroemliered  that  the  necessity  for  hypothetical  questioi 
is  exactly  the  same  for  a  judge  sitting  without  a  jury.  Whatever  the  tr 
bunal,  it  must  separate  premises  from  conclusions,  and  it  must  wait  till  tl 
end  of  the  trial  and  all  the  evidence  on  both  sides  is  in,  before  it  determine 
what  premises  are  proved  and  therefore  which  opinions  have  a  proper  bnsi 
The  usurpation  theory  lias  done  much  to  befog  bench  and  bar,  and  to  assi 
in  producing  some  of  the  confusion  which  attends  the  precedents. 

§  674.  Aotnal  ObtMrratlon  not  noo—a ry ;  Bypothatioal  PraMatation  ma 
bo  anflolant  The  first  corollary  of  the  theory  of  hypothetical  questii>n 
then,  is  that  actual  personal  observation,  hitherto  (ante,  §  657)  assumed  as  i 
general  necessary  for  a  witness,  is  not  needed  where  the  testimony  consisi 
in  conclusions  drawn  from  premisas,  but  is  replaced  by  the  consideration  i 

»  Tlie  mirliest  En^illsh  «nil  Amcrirain  rulings 
urem  to  be  the  followin);:  17(10,  E«rl  Fi'irem' 
Tii»1,  19  How.  8t.  Tr.  »43  ("Ple«w  to  inform 
thi-ir  Lonlship*  wliether  any  and  which  of  the 
circumstances  which  hara  brn-n  provrj  by  the 
witneuea  are  ayHiptoms  of  lunacy."  .  .  .  Eiirl 
of  Hanlwieke :  "  My  Lords,  thin  ijuestion  is  too 
((eneml,  tcn>ling  to  ask  the  doctor's  opinion  upon 
the  result  of  the  evidence;  .  .  .  if  the  noble  Lord 
at  the  bar  will  divide  the  qaestion  and  ask 
whether  this  or  that  partii-iilar  fart  is  a  symp- 
tom of  lunacy,  I  daresay  they  will  not  object 
to  it");  1807,  Bcckwith  r.  Sydehotham,  1  Camp. 
116  (a  witness  was  called  to  say  whether  a  ship 


harins  on  Oct.  12  the  defects  alreaily  testified  to 
could  nave  been  seaworthy  on  .''ent.  2  precpclinj; ; 
Oarrow  pointol  out  the  prejuilice  tnat  mixnt 


arise  from  asking  the  opinion  of  a  witness  on  a 
statemiMit  which  mi^ht  be  false,  and  was  here 
ex  parte  (In  a  deposition) ;  Ijord  Elleiiborough 
"held  that  this  was  like  examining  a  physician 
ar  auigeon  to  aay  whether  ninn  such  anil  such 


symptoms  a  person  whose  life  was  insnrr<l  oon 
at  the  time  of  insurance  have  been  in  a  gn 
state  of  health.  ...  As  the  truth  of  the  in- 
stated  to  them  waa  not  certainly  known,  llu 
opinion  might  not  go  fur  much  ;  but  still  it  w, 
admissible  evidence.  The  prejudice  alluded  ' 
might  be  removed  by  asking  them  in  crosxH 
amination  what  they  should  think  npon  il 
statement  of  facta  conteniled  for  on  the  otln 
aide");  1824,  State  v.  Powell,  7  N.  J.  L.  J I 
(objection  overmletl  that  the  physician  had  ii' 
made  a  "  personal  examination  "  but  was  s|ic:il 
ing  npon  a  "  mere  supposititiou*  case"). 

»  1890,  Ruger,  C.  J.,  in  People  v.  iUFAwm. 
121  N.  V.  250,  24  N.  K.  4«.^:  "It  e;.iiri. 
lie  questioned  but  that  the  witness  was  by  tl 
question  put  in  the  place  of  the  jury,  anil  «! 
allowed  to  determine  u))on  his  own  jud^'imi 
what  their  renlict  ought  to  be  in  the  case.  .  . 
It  subntantially  alloweil  him  to  usurii  the  fiii' 
tions  of  the  jury  in  deciding  the  questions  i 
fact." 
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fxtroin»tion  of  thorn  premie. ;  .nd  this  con.idemtion  of  the  pnmiMHi  mar 
be  afforded  by  pre«.nting  theu,  hypotl.eticnlly  to  the  pernon  who  i.  to  .Iraw 
concluwoni  from  ihem.  In  other  word*,  the  «,me  fenun  need  not  tcHify  to 
b<.th  preniwes  and  conclusion.  Thi.  general  principle  i.  now  univenally 
accepted  ;  but  it  »  worth  while  to  mark  it  at  the  outaet 

§075.  Wber.  »«on.l  Ob-rr.tlon  to  had.  ■ypoth.tlo.I  Freaenutloa  i. 
VnuMMaary.     S.-condly.  amce  it  is  the  essential  nature  of  conclusions  that 
th.y  are  always  relative  to  and  dependent  upon  the  premises,  is  not  every 
offered  opinion  or  conclusion  hypothetical  in  iu  nature,  whether  the  witness 
himself  supplies  the  testim.    v  to  the  premises  or  whether  they  are  assumed 
in  the  question  and  tlieii  supplied  by  other  testimony  ?    This  is  rerUinly  so 
fcven  though  the  physician  testifies  himself  to  seeing  the  congestion  of  the 
wmdpipe.  and  then  infers  from  these  premises  a  death  by  strangulation,  the 
jnry  m..y  later  decide  that  there  was  no  congestion,  and  thus  the  opinion 
kusfd  on  thjs  premise  fails  also.    Thus  all  opinions  or  conclusions  are  in  a 
sense  hypothetical.    But  does  it  follow  that,  when  the  opinion  comes  from  the 
snwe  witness  who  has  learned  the  premises  by  actual  observatiw.,  tliose  prem- 
ises  must  be  stated  beforehand,  hypotlietically  or  otherwise,  by  him  or  to  him  ? 
t  or  example,  the  physician  is  osked, "  Did  you  examine  the  body  ?  "  •   •■  Yes  "  • 
■  .State  your  opinion  of  the  cause  of  death."     Is  it  here  necossarV  that  he' 
should  first  state  in  detail  the  facts  of  his  personal  observation,  as  premises, 
before  he  can  give  his  opinion  ?    In  academic  nicety,  yes;  practically,  no  • 
nnd  for  the  simple  reason  that  on  cross-examination  each  and  every  detail  of 
the  appearances  he  observed  will  be  brought  out  and  thus  associated  with  his 
general  conclusion  as  the  grounds  for  it.  and  the  tribunal  will  understand 
that  the  rejection  of  these  data  will  destroy  the  validity  of  his  opinion      In 
the  opposite  case,  where  the  witness  has  not  had  personal  observation  of  the 
r-nnnses  they  are  not  to  be  got  from  him  on  cross-examination,  becr.use  he 
had  no  dau  of  personal  olwervation ;  and  that  is  precisely  the  reason  why 
they  must  be  indicated  and  set  out  in  the  question  to  him.  for  thus  only  can 
tlie  premises  be  clearly  associated  with  the  conclusion  based  upon  them 

Through  failure  to  perceive  this  limitation.  Courts  have  sometimes  sanc- 
tioned the  requirement  of  an  advance  hypothetical  statement  even  where  the 
t'xpert  witness  speaks  from  personal  observation  : 

imMarMm,,  J.,  in  Hitckcoct  v  Burgelt,  38  Mich.  507:  "  Even  in  e*»e«  where  experts 
sre  c^led  upon  to  give  an  opinion  bawd  upon  their  own  perK..,aI  observation  or  exainina- 
tion,  the  facts  upon  which  the  opinion  is  founded  must  all  1k)  stated  [beforehand]  ;  other- 
«i»e  the  witness  might  be  giving  an  opinion  which  would  have  great  weight  with  the 
jury,  upon  a  stoie  of  facts  very  different  from  those  found  by  them  in  the  case  on  trial." « 

,J  :ir^^  "'*•  fTMU'g*"  ».  State.  106  Ga. 
IW.  32  S.  E.  80  (facts  oWrved  by  a  medical 
man  testifyiiiK  to  insanity  must  l»  speoifieil); 
1S8.'.,  Louisville  N.  A.  A  C.  R.  Co.  p.  Fsivev,  104 
Iri.l  418,  S  N.  E.  889.  4  id.  908,  »e»iWe  ,"l887, 
L  N  A.  *C.  R.  Co.  ».  Wood,  113  id.  fi.lS.  sm- 
''';  1895.  MoDonaldr.  McDonald,  148  id.  66, 
41  N.  E.  348,  >embU;  1879,  Van  Uensen  i>.New. 
Cdiiier,  40  Mich.  119  (excluding  "From  what 


you  found  «t  the  time  in  examiiiinR  the  patient, 
from  your  knowlnlKe  of  her  iluring  the  years 
previous,  .  .  .  what  produced  the  condition  she 
wss  HI !  ••)  ;  1874,  HiiKgiTty  r.  It  Co.,  61  N.  Y. 
624,  temh'e;  1901,  State  V.  Simonis,  390r.  Ill 
65  Psc.  59.') ;  1901,  fjxsUr  v.  R.  Co.,  59  S.  C. 
.Ml,  87  8.  E.  938  (iihysirian,  who  had  examined 
the  plaintiff,  not  allowed  to  testify  jioiiitively  to 
the  cause  of  her  injury)  i  1898,  Foster  v.  F.  i.  C. 
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Rut  thia  fallacy  of  being  too  logical  in  forcing  tha  thaorjr  ia  generally  i 
{iriiperly  repudiated : 

IMO,  Brinktrknjf,  J.,  in  Btlltfiminint  Ir  I.  R.  Co.  v.  BaUtf,  II  Oh.  8i  937  (admiM 
•  quMlloD,  io  an  Mginmr  wIm>  mw  th«  injury,  m  to  lb*  poMibility  o(  avoiding  It) :  " 
doubttdly,  if  th«  witneM  bad  bwn  a  ttningiT  to  lb*  aotoal  (aal*,  it  would  tlien  bar*  b 
ntoMMU7  to  aMuuiH  »  itale  o(  fiwt*  m  the  foundation  of  any  opinion  ba  niiuht  (ira; 
no  luoh  aMumption,  It  Mriua  to  ua,  i*  nroaMtary  when  th«  wItnoM  la  or  ii  proparljr  | 
Runed  to  ba  biniMlf  panonalljr  arqaaintad  with  th*  material  faeta  of  tba  eaM.  ...  If 
•Xpert  may  gire  bin  opinion  on  (acta  tei«tlA«d  to  by  othen,  wa  we  no  reaMMi  why  ha  r 
not  do  io  on  facta  praaumably  within  hi*  own  penonal  knowledga;  and  if  hia  knowla 
of  any  material  fact  be  wanlinK  or  defective,  tiia  partiea  bar*  ampla  opportunity  to  al 
it  by  eroM^saminatkin  and  by  tantlmoiiy  aliunjt." 

1808,  DUlon,  C.  J  ,  in  Slait  v.  Ftlltr,  3A  la.  7A:  "  If  a  phyaidan  riaiU  a  penon  i 
from  actual  eaandnatlon  or  obxenration  beeomea  apqiiaitititd  with  hi*  mantal  condili 
ba  may  give  an  opinion  rpipectinR  lucb  mantal  condition  at  that  tima.  .  .  .  There  In 
more  rea«on  why  he  may  not  do  this  than  why  he  might  not  teatify  that  ha  law  a  eerl 
penon  at  a  certain  tima  and  that  he  waa  then  laboring  under  an  epileptic  fit  or  under 
attack  of  typhua  faver,  or  had  baea  atriokan  down  and  rendered  ttooouacioua  by 
apoplectic  ktroka."  * 

$  676.  Whara  Paraooal  Obaarvatloa  la  laaktin.  Hjpotbatlaal  Praaentat 
aanat  Im  naad.  Thirdly,  tliotigh  hyjiothcticnl  presentation  is  thus  not  wn\ 
sally  necesRnry,  it  is  certainly  necessary  (for  the  reason  just  noted)  where  i 
premises  are  not  supplied  by  the  witness  himself.  The  premises  must 
brought  out  in  some  way.  If  the  witness  cannot  himself  supply  them 
details  of  his  own  observation,  they  must  be  presented  hypothetically.' 

§  677.  Varaonal  Obaarvatlon  ta  not  ITacaaaary,  whan  By;  thatloal  Praa 
utlon  la  naad.  Fourthly,  though  the  premises  must  be  s' ;;-  tied  in  one  fu 
or  the  other,  it  is  not  necessary  tiiat  both  be  available.  If  the  witnes.' 
skilled  enough  (pott,  §  679),  his  opinion  may  be  adequately  obtained  »\ 
hypothetical  data  alone ;  and  it  is  immaterial  whether  he  has  ever  seen  i 
person,  place,  or  thing  in  question : 

187:»,  Graf,  C.  J.,  in  AfUUr  r.  5imV*,  112  Maan.  476:  '•  A  witBCM  having  the  requi 
knowiadgo  and  experience  may  always  be  examined  by  hypothetical  queations,  even  if 


Co.,  99  Wi..  447,  75  N.  W.  69  (attendinK  pliy- 
aician  ;  question  as  to  cause  of  death  "from  all 
t)ii>  pvidrnre  von  hail  berore  you  thrre  at  that 
timv,"  excludeil)  ;  ISSS,  Oreen  v.  W*t<-r  Co., 
101  ill.  2S8,  77  N.  W.  722  (expert  testifying 
partly  from  iieraoiial  examination  a*  tn  enuse 
of  typhoid  fever  ;  hvnothetiual  form  rMjuireJ). 

*  Aeeunt-  18.1.1,  Itennelte.  Fail,  28  Ala.  610 
(a  trial  court  wo*  criticised  for  ignoring  this) ; 
1884,  Louisville  N.  .\.  &  r.  K.  Co.*.  Rhirea,  108 
III.  631  ;  lHt(8,  HIhU:  v.  Felter,  25  la.  75(i|Uoted 
miprii);  1871,  State  v.  Keiidick,  7  Kan.  149; 
189*<,  Mi'I'arthy  r.  Boston  Duck  Co.,  165  Mass. 
165,  42  N.  K.  MS  (the  trial  Court's  discretion 
controls) ;  1879,  Brown  ».  Ilnflknl,  69  Ho.  SOS 
(value  of  services) ;  1896,  People  v.  Youngs,  151 
N.  V.  210,  45  N.  G.  460  ;  1896,  TullUv.  Rankin, 
6  N.  D.  44,  68  N.  W.  187  ;  1900,  State  v. 
roote,  58  8.  C.  218,  38  S.  E.  551  ;  18.10,  Jones 
*.  White,  11  Humph.  268  ;  187S,  Pigg  v.  SUte, 


48  Tex.  Ill  ;  1897.  New  York  El.  Eii.  C'.i 
Rlair,  25  C.  C.  A.  216.  79  Fe<l.  896;  1! 
Wells  r.  Davis.  22  Utah  832.  62  Pac.  3. 

»  1891,  Southern  Bell  Teleph.  Co.  »  JonI 
87  Oa.  72.  13  8.  E.  202  ;  1903,  Western  I'l 
T.  Co.  V.  Morris,  —  Kan.  — ,  73  I'sc.  1 
1876,  Stater.  Pike,  65  Me.  Ill  (rejirtiii 
q^uestion  as  to  how  long  a  post-mortem  exuni 
tion  should  have  taken,  no  piemises  beiu.'  | 
senteil:  "It  does  not  appear  that  the  hIii 
was  present  at  the  post-mortem  examiiialinii 
the  deceased,  or  that  he  had  any  knowIr<l);> 
the  case  or  the  kind  or  extent  of  the  ex.'iiiii 
tion  De«de<i.  .  .  .  [The  answer]  would  h 
been  no  more  than  the  opinion  of  one  who 
far  OS  appeared,  had  no  knowledge  on  wlii'li 
base  it  ") :  1896,  Flaherty  v.  Powers,  167  M 
61,  44  N.  E.  1074;  1867.  Moore  v.  State, 
Uh.  St.  62S. 
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kM  Mt  iMs  Um  pwliealar  tabjMt  to  which  Um  trial  nIatM  and  hM  not  hMtrd  all  Um 
oUmt  tvitlwiM  |iT«u  in  tU  eaaa."  * 


I  678.  *k«  am*  auitod  Wttaaaa  My  tMUfy  freai  bett  ParaoBal  ObtMva. 
ties  aad  ajpetkatleal  PtaMautlea.  On  tlie  oth.r  hand,  no  harm  is  ili.ne  if 
the  akilled  witness  has  had  |ieraunal  observ  '  .  i  His  testimony  may  be 
biiiied  upon  both  forms  of  datii.    It  will  r.  i  ..l>v ...-.  bupppi  tliut  persons 

having  special  skill  will  be  totally  devoid  oi  .  ct 'iw. .-. ,,.    ,,  „t     .e  matter 

in  hand;  they  may  have  partially  o'lscv,!  it,  n.,,l  tl...,  opun,.  i  may  be 
duiired  upon  premiss  jiertly  funii.sl-..|  l,v  ,  rso...*;  .  .-^n,.'!..  partly 
remaining  to  be  supplied  by  hypoth'  k  il  j  res4  it  iti..!  Thai  li  is  per- 
missible follows  from  the  preceding  \h.i  ' 

§  679.    Only  akUled  WitneMM  m  v..-   Uji.  ,h«  ,...    gn.,a«».. 

Fifthly,  since  hypothetical  presenta  m  j,,.,;,,  r  -,,,.1  nt..-..«a.y  ..  ily  where 
tlie  witness  has  not  had  actual  observ  uii.u,  l  ..  t  f..,i,wilmt  o  any  one 
whatever,  who  has  not  hod  actuolobservhtii.il,  till  i^r'niiFf  iii,.\  be  presented 
hyiHJthetically  and  his  conclusion  asked  ujion  the  i '  I'liuv  .uiii  ,t,  so  far  as 
the  present  principle  is  concerned,  which  n-ji  I  .Jy  'm-v  "the  premises 
must  be  supplied  in  at  least  one  form  or  the  otiier.  But  by  the  Opinion 
rule  (post.  §  1918)  the  tribunal  will  not  lisUu  to  conclusions  or  opinions 
from  persons  who  possess  no  more  skill  than  the  tribunal  itself  in  drawing 
inferences  from  the  premises,  t.«.  persons  of  only  ordinary  skill.  The  hyi)o- 
thetical  form  of  presenUtion  is  therefore  proper  for  those  witnesses  only  who 
bring  to  the  consideration  of  the  particular  premises  in  hand  a  more  than 
ordinary  skill  The  detailed  tesU  which  define  an  expert  witness  ore  a  port 
of  the  Opinion  rule  (pott.  §§  1923,  1924).  It  is  sufficient  to  note  here  the 
effect  of  tliat  rule  on  the  use  of  hypothetical  questions.' 


«  18*8,  Crntral  City  In>.  Ca  r.  0»t«M,  88 
Alt.  S58,  6  8o.  83  (viIuk  of  •  biimwl  tiouM) ; 
1»7»,  Cook  ».  Ku«on,  86  liid.  SSO  (the  iuue 
*roM>  on  •  wtmntjr  u  to  ■  relUr't  Urviiaai,  tml 
tlif  witnnt  had  never  bren  in  the  cellar  or  had 
any  iwrwinal  kuowlolge  of  it.  but  bad  livnl  in  a 
LuuMi  nrar  by  when-  the  cellar  hail  bwn  wet ; 
hit  trAtimony  that  the  cellar  in  iiuration  could 
not  be  kept  dry  wat  rejwteil) ;  1875,  Lawrence 
r.  Buaton,  110  Maaa.  130,  182  (land  value); 
18».'>,  Pierce  ».  Boaton,  184  id.  82,  41  N.  L 
2i»  (Und  value) ;  1888,  Slocovich  e.  lus.  Co.. 
1U8  N.  Y.  81,  14  N.  E.  802  (value  of  a  sbii.) 
1»59,  Miah  ».  Wood,  84  Pa.  462  (value  te»ti- 
iiiuiiy,  based  on  a  deacrintion  of  sidmU  loat) ; 
18»4,  Missouri  Pac.  R.  Co.  v.  Hall,  14  C:  C.  A. 
m,  86  Fed.  888  (ahrinkage  of  cattle).  Contra  ; 
1X82,  Stat*  V.  Maier,  88  W.  Va.  787,  781,  IS 
S.  E.  9»I  ("Are  not  love  and  jealouay  cauaea 
of  innanityJ",  excluded;  erroneoua)";  1898, 
.Schneider  Br.  Co.  p.  A.  I.  M.  Co.,  28  C.  C.  A. 
89,  77  Fed.  138,  lembU  (opinion  on  the  net 
value  of  a  machine,  the  price  beioK  fixed  and 
the  only  material  qneation  beinff  the  value  of 
the  defect*,  exclnded).  It  haa  been  aaid  that  an 
oljfct  that  can  be  pro<luced  must  be  produced, 
and  not  described  hypothetically;  but  thiaaeema 


nnnecenaary:  18S9,  Beecher  r.  Dennuton,  18 
Omv  366,  •rmUt;  couilmre  |  1181,  jtont. 

»  1S9S,  Mullin't  Eatate,  no  fal.  25a,  42  Pac. 
848  (a  phyaiciaii  u  In  \>u  |«tient'a  kanily); 
1885,  Louuville  N.  A.  *C.  H.  Co.  r.  Falvev,  104 
Ind.  418,  8  N.  K.  889,  4  id.  908  ;  1887,  L>f.  A 
»C.  R.  Co.  i>.  Wood,  113  id.  553,  14  N.  t  572. 
18  id.  197  ;  190.1,  Skeltnn  r.  K.  to.,    -  Minn 

,  92  N.  W.  \m  ;  189rt,  State  r.  Wr    ht,  134 

Mo.  404,  35  8.  W.  1145  (a  case  hypotli.ticnlly 
atateil,  together  with  the  data  of  a  |>ersoR«l 
examination,  held  j.ro|ier  for  a  phyai<  ian  pving 
an  opinion  on  wnitv);  1878,  Pannell  r.  torn.. 
86  Pa.  269  ;  1881,  State  v.  (iark,  15  S.  C.  407 
(a  phybician  testified  |iarlly  «|ion  bin  own  )ioit- 
mortrm  examination  and  |«itly  on  other  testi- 
mony) ;  1865,  Wetherbee'N  Kx'ni  v.  Wetherbce'a 
Heira,  88  Vt.  464  :  ISit.l.  Tebo  p.  Aujfuata.  90 
Wia.  406,  63  N.  W.  1045;  1898,  Selleik  ». 
Janesville,  100  id.  157.  75  N.  W.  975.  fujilra, 
1893,  State  r.  Welsor,  117  Mo.  670,  681,  31 
8.  W.  443  (physician's  statement,  based  in  j«rt 
on  personal  examination  and  in  part  on  hvpo- 
thetical  data,  exclu<)e<l). 

»  1900,  Ragland  r.  State,  125  Ala.  12,  87 
So.  983;  1858,  Dunham  a  Apiwal,  87  Conn. 
197. 
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§  680.  If  tha  PrcmlMa  faU,  th«  Coaoloaioa  moat  b«  diaragwdad.  Sixth 
It  follows  as  a  necessary  part  of  the  theory,  that  if  the  premises  are  ul 
mately  rejected  by  tiie  jury  as  untrue,  the  testimonial  conclusion  based 
them  must  also  be  disregarded.  This  is  plain  enough  where  a  witness  1 
claimed  to  have  personal  observation  and  is  disbelieved.  It  is  only  wh( 
his  testimony  is  based  on  hypothetical  data  that  the  same  result  needs  to 
emphasized.'  But  the  failure  which  justifies  rejection  must  be  a  failure 
some  one  or  more  important  data,  not  merely  in  a  trifling  respect* 

§  681.  rorm  and  Boopa  of  Quaatioii;  (1)  ParttotUarlsatloii  of  tba  Premii 
to  be  naad.  The  question  of  greatest  practical  diflBculty  and  of  most  freque 
occurrence  concerns  the  form  and  the  scope  of  the  hypothetical  question.  T 
detailed  rules  rest  on  simple  considerations,  partly  of  principle,  partly 
practical  expediency.  The  difficulty  lies  in  securing  the  best  results  in  thi 
application.  The  fundamental  purpose  of  hypothetical  presentation  —  fi 
nishing  the  tribunal  with  the  means  of  knowing  just  what  premises  t 
conclusion  is  based  upon  —  requires  that  the  data  to  terve  as  premise*  shou 
be  partieularized  with  sufficient  distinctness.  Various  situations  raise  que 
tions  under  this  head : 

(a)  May  the  witness  be  asked, "  Upon  all  the  testimony  in  the  ease,  wh 
is  your  opinion  on  a  given  point  ?"  The  objection  to  this  form  of  question 
stated  in  the  following  passage : 

1890,  liuger,  C.  J.,  in  People  v.  McElmine,  121  N.  Y.  250, 24  N.  E.  465:  "It  would  th< 
be  iinposHible  for  the  jury  to  determine  the  facts  upon  which  the  witness  bases  bis  opini. 

whether  «uch  facts  were  proved  or  not When  speciflo  facU  either  proved  or  assniiK 

to  have  been  proveO,  are  embraced  in  the  question,  the  jury  are  enabled  to  deU-rnii 
whether  the  answer  to  suoh  quesUon  U  baaed  upon  facU  which  have  been  proved  in  tl 
case  or  not." 

Accordingly,  it  is  generally  accepted  that  such  a  question  is  improper.'  Yi 
many  Courts,  having  regard  to  the  reason  of  the  rule,  are  willing  to  perm 


»  1861,  Com.  ».  Mullins,  3  All.  298 ;  1908, 
Kersher  o.  Kemher,  —  la.  — ,  94  N.  W.  846  ; 
1888,  People  v.  Srnsiona,  68  Minh.  699,  26  N.  W. 
291 ;  1884,  Loiieks  i>.  R.  Co.,  31  Minn.  634,  18 
N.  W.  651  ;  1896,  Dalawiire  L.  k  W.  R.  Co.  ». 
Roalefi,   16  V.  (.'.   A.  607,  70  Fed.  23  ("the 

opinion  of  the  doctor  i.  indivinible  i  it  mu«t  be     1882.  UilBn  v.  Dow,  22  id.  108:   Ala  ■  I!)(i: 
atwptHd  or  rejected  a»  a  whole  ;  there  i.  nothing     Porter  i..  State,  136  AU.  61,  83  So.  694  •  tW 

ILIL  r'nrlh      T-  Tl'"'  'I'J*"*  °"u""  '■'«'»"'.■     '880,  People  ,.  Ooldenson,  76  C.I.  860,  19  Pa, 
tloua  [of  the  patient]  and  how  much  on  penonal     161 ;  Ind:  1871,  Ruxh  »  Magee,  86  Ind.  7 


St  Tr.  843 ;  1821,  R.  v.  Wright,  R.  &  R.  4; 
(uncertain) ;  1827,  R.  r.  Wright,  R.  ft  B.  4.'.7 
1831,  B.  f.  Searle,  1  Moo.  &  Rob.  76  (uii,, 
tain)  ;  1840,  Sill*  v.  Brown,  9  C.  *  1>.  (ioi 
1840,  B.  V.  Oxtord,  4  State  Tr.  n.  g.  497,  .l:! 
Caa. :  1870,  Key  v.  Thoniaon,  13  N.  Br.  •-•j; 
1882.  Diffln  v.  Dow,  22  id.  108;   Ma.:  I!)(i: 


*  (^impare  the  foregoing  caaea  and  the  fol- 
lowing: 1877,  Eggrra  i..  Eggens  67  Ind.  461 ; 
188.%  Epiw  V.  State,  102  id.  664,  1  N.  E.  491  ; 
18«:j,  Hovey  v.  t"ha«e,  62  Me.  313  j  1866,  Board- 
ninn  «.  Wooiinian,  47  N.  H.  136  ("no  proved  aa 
to  rewniMe  aa  near  aa  may  be  the  cane  under 
consideration  ;  the  jury  can  judge  whether  the 
coae  aupiHwed  ia  ao  far  like  the  one  they  are 
eoiiaidering  aa  that  the  opinion  of  the  expert  on 
the  Kuppoiied  caae  in  any  guide  to  them  ")  ;  1886, 
FoiKVlli  r.  Doolittle,  120  U.  8.  76,  7  8:ip.  408. 

»  £iig. :  1760,  Karl  Ferrera'  Trial,  1»  How. 


m 


Biahon  V  Spining,  38  id.  144  ;  la. :  1888,  Stat 
V.  Felter.  25  la.  74 ;  1876,  Butler  r.  In».  ( .,, 
46  id.  98  ;  1882,  Smith  r.  Hickenbotton,  .17  i  I 
738,  11  N.  W.  664  ;  Man. :  1866.  Woodlmrv  , 
Obear,  7  Gray  471  ;  A^.  J5f. .-  1858,  SiHjar  c 
Bithardaon,  87  N.  H.  84,  mnUe;  X.  Y.:  IS.^.'. 
People  r.  Lake,  12  N.  Y.  862;  1890,  I'eopl.  r 
McElvaine,  121  id.  250,  94  N.  E.  465 ;  S.  I>. 
1896,  AuHmaii  Co.  ».  Fergnaon,  8  a  1).  4.1!<,  <ii 
N.  W.  1801 ;  U.  S. :  1866,  The  Clement,  2  (  iirt 
C.  C.  369 ;  iru. .-  1888,  Bennett  r.  .Stat...  f,; 
Wi».  86,  14  N.  W.  912,  armftfc;  1885.  yiiinu  v 
Higgiua,  «S  id.  069,  24  N.  W.  482,  KnMe. 
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such  a  question  where  tliat  reason  does  not  exist,  i.e.  where  the  testimony  is 
not  conflicting  and  hence  the  witness  may  assume  it  all  as  true  and  is  not 
obliged  to  choose  (unknown  to  the  jury)  between  conflicting  witnesses*  The 
matter  should  be  left  to  the  discretion  of  the  trial  Court*  It  may  Iw  noted, 
that  whenever  this  form  of  question  is  to  be  allowed,  it  must  appear  that  tli.-! 
witness  has  in  fact  heard  all  the  testimony. 

(6)  The  same  objections  apply  to  the  question,  "On  what  you  have  heard 
of  the  teatinony  in  this  case,  what  is  your  opinion?";  with  the  additional 
objection  that  it  is  here  still  more  difficult  to  understand  the  premises  actu- 
ally in  the  witness'  mind,  since  no  one  else  knows  exactly  how  much  he 
has  heard.* 

(c)  The  question, "  Assuming  the  truth  of  the  testimony  for  the  plaintiff  (or 
for  tlje  defendant),  what  is  your  opinion?"  is  not  seriously  allected  by  the 
reason  of  the  uncertainty  of  the  data ;  although  the  witnesses  on  tlie  .xame 
side  do  not  always  agree  entirely.  But  the  further  reason  remains,  tliat  it  is 
difficult  to  fix  in  the  mind  (whether  of  witness  or  of  jury)  all  the  facts  testi- 
fied to  by  a  number  of  witnesses  and  to  associate  them  with  this  particular 
opinion  as  its  premises.  There  are  opposing  rulings  upon  this  form  of  ques- 
tion.' The  only  proper  solution  is  to  leave  it  to  the  discretion  of  the  trial 
judge  to  accept  the  question  when  it  does  fair  justice.*  In  any  case,  the  wit- 
ness must  have  heard  all  the  testimony  he  is  asked  about 


»  The  Courts  put  this  rule  in  different  ways, 
.'^onie  declare  admissible  a  question  l«8ed  on  nil 
tliK  testimony,  unless  it  is  couflictin); ;  others 
declare  such  a  i|uestion  insdmissible,  unli-ss  the 
facts  testilieil  to  ate  undisputed  by  the  opiwtiite 
witnesses.  There  seems  to  be  no  |iraotical  differ- 
i-uce,  except  that  it  would  be  easier  to  justify 
the  queiitlon  in  the  former  case :  Ma. :  1878, 
PiiRe  V.  State,  61  Ala.  18  ;  III. :  189S,  I'yle  v. 
Pyle,  158  III.  289,  41  N.  E.  M9;  Kan.:  U70, 
Trlft  V.  Wilcox,  6  Kan.  58 ;  Ud. :  185«,  lUlti- 
iiuire  *  O.  R.  Co.  V.  Thompson,  10  Md.  84  ; 
1S«5,  Walker  v.  RoRem,  24  id.  243 ;  Main. : 
1895,  Chalniers  v.  Mfg.  Co.,  164  Mass.  ,S32,  42 
N.  K.  98 ;  1898,  Oliver  ».  R.  Co.,  170  id.  222, 
4»  N.  E.  117  ;  Mich. :  1870,  Kempsev  e.  Me- 
Oinnesa,  21  Mich.  138  ;  Minn. :  1875,  (ietchell 
f.  Hill,  19  Minn.  472 ;  1876,  State  i  Lauten- 
sihlsger,  22  id.  621  ;  1881,  Storer's  Will,  28  id. 
11;  Uh.:  1851,  Cincinnati  Mut.  Ins.  Co.  v. 
May,  20  Oh.  211,  223;  Pa.!  1882,  Olmfited  f. 
Gere,  100  Pa.  ISI,  temblt;  Tex.:  1887,  Amien- 
diuz  V.  Stillman,  67  Tex.  462,  3  8.  W.  878  ; 
I't.:  1862,  Fairthild  r.  Bascomb,  35  Vt.  398, 
sfinble;  1878,  Oilman  r.  Straffonl,  50  i<l.  72.'> ; 
State  V.  Hayden,  61  id.  304;  «7i. .-  1849, 
Luninu  v.  State,  1  Chand.  184 ;  1883,  Bennett 
r.  State,  67  Wis.  81,  14  N.  W.  912  (mo-lifying 
Liming  p.  State;  advising  hyiiothetiral  ques- 
tions as  a  rule ;  and  if  the  testimony  of  one  or 
all  the  witnesses  ia  allowed  to  be  taiien,  in  case 
of  conflict  or  doubt,  the  witness  should  state 
beforehand  his  underaUnding  of  the  testimony 
he  in  speaking  oO  ;  1886,  Gates  i>.  Fleiacher,  67 
Id.  508,  80  N.  W.  674  (applying  this  Ubeimlly) ; 
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1888,  Kreuziger  v.  R.  Co.,  73  id.  163,  40  N.  W. 
657. 

•  187.1,  Getehellr.  Hill,  19  Minn.  472;  1876, 
State  e.  Lautenschlager,  21  id.  621 :  1881, 
Storer's  Will,  28  id.  11,  8  N.  W.  827. 

*  1859,  Champ  v.  Com.,  2  Mete.  Ky.  27  ; 
1896,  Coiinell  t;.  McNelt,  lOit  Miili.  329,  67 
N.  W.  .344  ;  1898.  Malynak  e.  State,  61  N.  ,1.  L. 
662,  40  Atl.  578  ;  1854,  Uke  v.  People.  1  Park. 
Cr.  C.  567;  1860,  Sanchez  v.  People,  22  N.  Y. 
164.  Contra:  1897,  Swanson  v.  Mellcn,  66 
Minn.  486,  69  N.  W.  620  (a  iwit  of  the  teali- 
niony  only  was  heard,  but  as  it  relatt'd  to  ner- 
vicesof  a  ciminioii  and  uniform  kind,  an  opinion 
of  value  baaed  on  it  was  admitted) ;  1903,  State 
V.  Privitt,  —  Mo.  — ,  75  S.  W.  457  (opinion 
based  on  the  tebtiroony  as  he  heanl  it,  with  a 
reiital  of  the  testimony  of  the  only  witness  he 
had  not  heanl,  allowed) ;  1878,  State  v.  Hayden, 
61  Vt.  299.  306. 

»  AdmiUed:  1880,  Polk  r.  State,  36  Ark. 
123  ;  1887.  S4>hneider  v.  Manning,  121  111.  387, 
12  N.  K.  267  ;  189.1,  Pvle  v.  Pvle,  1.18  id.  289, 
41  N.  E.  999.  Excluded:  1882,  Diffin  v.  Dow, 
22  N.  Br.  107  ("  Is  the  Rtatenient  of  the  ninlioal 
case,  as  given  by  the  defeiiilant  in  evidence,  re- 
concilable with  the  facts,  aaaiiniiiig  tlieiii  to  be 
true,  s\n  given  by  the  other  witnesa<!»!"  ex- 
cluded) ;  181(0,  Proplee.  JlcElvaiue,  121  N.  Y. 
260,  24  N.  E.  465. 

•  For  inatam^,  where  the  opinion,  when  ex- 
pressed, favors  the  op|ionent,  ami  cuuld  not 
more  favor  him  upon  any  aupimaitimi,  there  is 
no  reason  for  him  to  object  to  the  soo|>e  of  the 
queatiou  :  1872,  Dexter  v.  Uall,  16  Wall.  26. 
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(rf)  A  question  assuming  the  truth  of  the  testimony  of  several  apeeijie 
mtnessee  may  very  well  suffice,  if  the  facto  they  testify  to  are  likely  to  b 
definitely  m  the  minds  of  the  witness  and  the  jury.  This  must  depend  o 
the  circumstances  of  the  case.  There  should  be  no  fixed  rule  excluding  sue 
a  question ;  and  in  the  precedento  it  can  hardly  be  said  that  a  fixed  rule  i 
intended  to  be  laid  down.' 

(«)  A  question  assuming  the  truth  of  a  nngle  witaeu'  testimony  wUl  usuall 
be  proper.  Yet  here,  too,  the  scope  of  the  testimony  may  be  so  extended  o 
so  confused  that  the  assumed  premises  are  not  clear,  and  an  express  rehearsa 
of  the  assumed  facte  should  be  made.»  As  before,  it  should  rest  iu  thi 
discretion  of  the  trial  judge. 

(/)  Questions  in  any  other  way  covering  a  scope  which  is  not  clea 
may  always  be  excluded ;  much  depending  on  the  discretion  of  the  tria 
judge.*  From  this  point  of  view  it  may  sometimes  be  necessary  to  stat« 
hypothetically  the  da.a  gained  from  the  witness'  personal  observation 
although  in  the  ordinary  case  of  that  sort  {ante.  §  675)  hypothetical  pres 
entation  is  not  nooessary.  »        /    ./r  r 

§  682.  Same:  (2)  Kind  of  DaU  that  may  be  aHamed  in  tha  Qaestion;  nol 
AU  the  Facte,  but  Any  F.ote  of  which  there  U  Biridenoe.  (a)  Since  the  data 
to  be  assumed  are  those  which  it  is  expected  or  claimed  by  the  party  the 
jury  will  subsequently  adopt  as  true,  it  is  obvious  that  it  is-  both  wasteful 


»  1870,  Key  ».  Thomnon,  2  H»n.  S.  Br.  224, 
228  (teatimonv  boned  on  the  eviileiice  of  other 
witnesses,  exeluited) ;  1867,  Wilkinson  v.  Mose- 
ley,  30  Ala.  673  (two  witnesses ;  excluded) ;  1900 
Baltimore  City  P.  R.  Co.  i>.  Tanner,  90  Md.  316, 
♦5  Atl.  188  (several  witnesses'  testimony  to  un- 
disputed facts;   allowed);    1876,    Reynolds  v. 
Robinson,  84  N.  Y.  695  (the  value  of  services  in 
nui-sing  a  cancer  patient  was  iu  issue,  and  the 
witness'  opinion  was  based  on  hearing  the  testi- 
mony of  three  witne;  Jies  of  the  plaintiff  as  to  the 
nature  of  the  services  ;  excluded);  1880,  Guiter- 
man  V.  Steamship  Co.,  83  id.  866  (several  wit- 
nes-ii-s  to  a  collision  ;  excluded);  189S,  Snellins's 
Will,  136  id.  615,  518,  32  N.  E.  1006  (two  wit- 
nesses ;  exclude.1) ;  1899,  Cornell  «i.  State,  104 
Wis.  527,  80  N.  W.  745  (allowable,  for  the  testi- 
mony of  a  few  conflicting  witnesses,  but  not  for 
voluminous    aud    conflicting    testimouy ;     tlie 
matter  to  be  in  the  trial  Court's  discretion).     A 
question  iuvolvir-^  reference  to  farmer  testimony 
was  excluded   in  McHechen  ».  McMechen,  17 
W.  Va.  692  (' j81),  where  the  testimony  of  two 
witnesses    was    nat.ied  ;    it    does    nol    ap|>ear 
whether  the  Court  intended  to  prohibit  all  refer- 
ence to  even  one  witness'  testimony  ;  but  in  Kerr 
V.  Lunsfonl,  31  id.  672,  8  8.  E.  493  (1888),  il 
was  said  that  "the  opinion  of  medical  exjierta 
founded  on  testimony  already  in  the  case  can  bo 

given  only  on  a  hy|iothetical  case";  u  1891, 
owever,  it  was  expressly  held,  ignoring  Kerr  v. 
LunsfoM,  in  Boweii  v.  Huntington,  36  id.  694, 
1 4  S.  E.  217,  fiir  a  question  based  on  a  reference 
to  three  witnesses'  testimouy,  that  this  form  was 
proiwr. 


776 


•  AdnutUd:  La.:  1874,  SUte ». Baptiste,  26 
La.  An.  137 ;  .Vats. :  1853,  Twombly  i:  l^auh,  11 
Cnsh.  402,  406  ;  1864,  Hunt  v.  Lowell  Gasli-ht 
Co.,  8  All.  170;   K    Y.:  1876,   McCollum  r. 
Seward.  62  N.  Y.  318  ;  1879,  Seymour  v.  Fel. 
lows,  77  id.  180 ;  Ft. :  1878,  Oilman  v.  StrHtford, 
60  Vt.  726  ;  State  v.  Harden,  61  id.  305  ;   ;r/.  • 
1867,  Wright  V.  Hardy,  22  Wis.  353 ;  1883,  B,n. 
nett  f.  State,  67  id.  81,  14  N.  W.  912;  1S'»7 
McKeon  v.  R.    Co.,  94  id.   477,  69  N.  W.  US 
(part  being  heard,  the  rest  read  from  a  stiiio- 
graphic  report) ;  1899,  Cornell  r.  State,  104  id. 
627,  80  N.  W.  745.     Excliukd:  Conn.:  189,1 
Barber's  Estate,  03  Conn.  3y3,  408,  27  Atl.  ii73 
(testimony  of  another  witness,  with  ailditional 
data;  improper  on  the  facts) ;  ///. ;  18<J8,  Ciii- 
cago  k  A.  R.  Co.  V.  Glenny,  175  III.  238,  51  .V.  E. 
896  ;   Iml. :   1883,  Elliott  v.  Russell,   92  In.l. 
630  (an  opinion  aa  to  the  results  of  a  liaupiii? 
"for  the  time  and  iu  the  manner  plaintill'  wiid 
he  was  hung") ;  1884,  (  raig  r.  K.  Co.,  98  In. I. 
112;  Man.!  1893,  Stoildaiil  v.  Winchester,  I.-? 
Mass.  667.   675,   82  N.    E.  918;  Afkli.:  IS'j'.t 
Detzur  i».  Brewing  Co.,  119  Mich.  28'2,  77  N.  \V. 
948  ;  N.  r. :  1892,  Link  v.  Sheldon,  136  N.  V. 
1,  9,  32  N.  E.  696  ;  17.  S.:  18U3,  Manuf.  A.  I.  Co. 
V.  Dittgan,  16  U.  8.  App.  290,  899,  7  C.  V.  V. 
681,  68  Fed.  945. 

•  1884,  LouUville  N.  A.  4  C.  R.  fo.  r. 
Shires,  108  111.  630  (.■xcludiiig  an  opinion  Iws, M 
on  the  testimony  of  witness  iT and  alsoa  privnt.' 
conversation  with  him);  1891,  Wallace  f.  Oil 
Co.,  128  N.  Y.  680,  27  N.  E.  956  ("judRiiiR 
from  the  whole  history  of  his  case  and  what  v..u 
have  learned  of  it  in  ah  other  ways  ; "  excludtil). 
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poM!,o/  the  jury  accepting.  It  is  wasteful,  because  the  process  takef  «,. 
valuable  time  w.thout  being  of  any  service.  It  is  misleading,  because  the 
jury  may  often  forgetting  the  data  of  an  opinion,  accept  the  opinion  itself 
when  m  fact  :U  data  are  not  accepted,  and  the  opinion  is  tl.eLre  reaHy 
irrelevant.  Various  practical  tests  have  been  proposed  for  iudicutin-  the 
minimum  quality  of  possibility  which  the  data  musVpossess  in  order  To  be 
teken  as  the  premises  of  an  opinion.  No  one  of  them  seems  preemiueutly 
the  best;  they  express  the  various  predilections  and  experience  of  different 
judges  as  to  the  safe  bmits  to  be  set.  Sometimes  different  tests  occurinhe 
same  opinion;  occasionally  an  extren.e  strictness  or  looseness  is  found  pal- 
pably  in  excess  of  the  general  practice.'  ^ 


*  For  cnm-examination,  see  poti,  «  684  ;  in 
the  cases  not  8|i«cially  so  uoted,  no  imiticulur 
rule  IS  laid  down:    Colo.:    1876,    Gottlieb   v 
Hartniaii,    3  Colo.    62  ("evidence  ten.line  to 
prove   );  1896,    Jackson   v.    Biiruham,    20  id 
632,  39  Pac.  677  ("  within  the  possible  or  prob- 
able nam  of  the  evidence  ")  ;  1896,  Courvoisier 
V.  Raymond,  23  id.  113,  47  Pac.  281  (s«me>- 
Cimn. :  IS93,   Barber's   Estate,   63  Conn.   393' 
409,  27  Atl.  973  ("such  only  as  counsel  may 
fairly  claim  that  the  evidence  tends  toiustifv  ")• 
1898,  Porter  v.  Kitch,  70  id.  235,  39  Atl.  169  ■' 
Mt.:  1897,  Kelly  r.  Perrault,  5  Ids.  221    48 
r«c.  45  (founded  on  facU  which  the  evidence 
'  tends  to  prove,"  not  on  "conjecture");  ///  .- 
18(2,  Decatur  v.  Fisher,   63   III.  241-    1897 
Grand  Lodge  v.  Wi.ainR,  168  i.l.  408,  48  N.  e! 
69  (may  ranj^e   "within   reasonable    limits"; 
hen'  held  not  to  violate  this  rule) ,  1900,  How- 
anl  V.  Peoide,  185  id.  662,  67  N.  E.  441  ("evi- 
ihitre  tending  to  (.rove");  1902,  Economy  L.  & 
I .  Co.  V.  Sheridan,  200  id.  439,  65  N.  E.  1070 
(liwu  "  within  the  scofie  or  range  of  the  evi- 
clince   ) ;  Ind. :  1879,  Guetig  r.  State,  66  Ind. 
,AJ-  '.■?'"'  I^'OPI""    J  by  some  evidence"); 
1880,  Nave  v.  Tucker,  70  id.   18  ("evidence 
tending  to  prove");  1885,  Louisville N.  A. 4 C 
R.  Co.  ».   Falvey,    304  id.  420,  3  N.  R   389, 
4  N.   E.  908   (excluding  "where  there  is  no 
evidence  at  alt  in  support  of  the  facts  a88ume<l, 
or  where  the  question  is  strictly  irrelevant,  or 
where  it  is  merely  speculative");  1888,  Conway 
V    suite,  118  id.  490,  21  N.  E.  285  (must  1^ 
witUiu   tlie  ninge  of    the  evidence");    li.- 
1878.   Hurst  1-.   B.  Co.,  49  la.  78  ("evidence 
tending  to  establish  ")  ;  1879,  72e  Ames'  Will,  61 
Id.  603  2  N.  W.  408  (same);  1881,  Bomgard- 
TZ^-  >^"'  "*»■  65  '''•  «38,  8  N.  W.  48  (same); 
1S88,  Meeker  v  Meeker,  74  id.  355,  37  N".  W 

o'^i'V.lil.'^!  ""  *"''«■'««")!  1898,  Manatt  t>." 
8.ott,  106  id.  203,  76  N.  W.  717;  1901    Pier- 

r.^o"-  !*>•  ^•'  "^  '^-  *•"•  8*  '^^  W.  36.) ;  An,. , 
1898,  Davis  v.  Ins.  Co.,  69  Kan.  74,  52  Pnc. 
6,  ;  If 99,  Me.lill  v.  Snyder,  61  id.  15,  68  Pac. 
9«2  (  some  evi.lence  ");  1900,  Boark  i».  Giveno, 
Bl  1.1.  299,  69  Pac.  655;  hy.:  1898,  Baxter..! 
Knox,  19  Ky.  1973,  44  S.  W.  972  (question  held 
projK^r  on  the  testimony);  Md.:  1901,  Safe  I)e- 
|»iHit4T.  Co.  i:  Berry,  93  Md.  560,  49  Atl.  401 
(■erUin  questions  held  iinprojier  on  the  fact..)- 
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Me. :  1885,Powerse.  Mitchell,  77  Me.  369  ("evi- 
dence teii.ling  to  prove');  .Vo.M. :   18it8,  Oliver 

."i,,-^;^'  l't}\T-  "2'  ***  N.  E.  117  ("some- 
thiiig  must  be  left  to  the  presiding  i,i,|rre  ")  • 
1900,  AmleiMin  B.  Albertstnmni,  176  id.  87  67 
ft.  E.  215  (trial  judge  "in  many  lases  must 
rely  to  a  great  extent  upon  the  good  faith  of 
counsel  in  their  statements  us  to  what  thev  ex- 
lH'i:t  the  evidi'Mce  will  be");  ,)/,>/,  .-  in»2  Peo- 
ple ,..  Hall,  48  Mich.  489,  12  N.  W.  665  '(must 
not  be  "contrarv  to  positive  and  uncoiitradi.-ted 
.;1.''''1t'',.J**'''  '"'■'•I''''  "•  St'^ions,  58  id.  698, 
, •  .  M-  ^-  '^^^  ("evidence  tending  to  estab- 
V  '„<•  h'^*'  ""J"  "•  ^^'"«'".  63  >''•  43,  29 
.r  ,\  '^  *"°""'  testimony  must  have  Ikjch 
offered)  ;  1887,  People  v.  Fol.-v,  64  id.   153    81 

h  V-  «.=  l^^-  ^'"""^  "■  K'^"''J-  109  iJ-  »8. 
6«  N.  W.  681  ;  1897,  Holman  r.  R.  Co.  114 
Id.  208,  72  N.  W.  202;  1898,  Peo,,le  ...  FogYe- 
song,  116  id.  6i>6,  74  N.  W.  730  ("any  evi- 
dciu^e  ten.ling  to  prove");  Minn.:  1886,  Slate 
"i  ,■'•/••'*  *''""•  -"^S,  26  N.  W.  397  (ex- 
cluded If  It  covers  a  single  material  fact  not 
evidenced);  1888,  P.terson  v.  B.  Co.,  38  id. 
615,  39  N.  W.  486  ("any  evidence  tendinc  to 
prove  );  1899.  Wittenberg  f.  Oiisgar.1  78  id 
342,  81  N.  W  14  (facts  Shicli  "Sght  iegiu: 
nmtely  W  f.innd  by  the  jury  from  the  evidence  "); 
iha.1.:  \mi,  Woolner  v.  Spalding,  66  Miss. 
2  1,  3  S,,.  583  ;  1890,  KearnJy  „.   State,  58  id. 

90?  '  1«V  i^'}-  ''''l'.«'''y  "•  Cowgill,  48  Mo. 
ivi ;  1S8.J,  State  e.  Meyers,  99  i.l.  121  •  18^0 
liiiss  V.  B.  Co.,  112  id.  45,  48,  20  S.  W.  47'2 
(there  must  be  evidence  for  all  the  facU  as- 
suint.l);  1898.  Fullcrton  v.  Foidvce,  141  id 
619,  44  S.  W.  1053  ("tends  to  prove"); 
^'«.<.  .•  1899,  State  v.  Peel.  23  Mont.  358,  59 
lac.  169  ("evidence  tending  to  support")- 
Aeir  .-  1883,  O'Hara  r.  Wells,  14  Nebr.  408. 15 
ft.  W.  722  ;  1886,  Morrill  i-.  Tegiinlen,  19  id 
536,  26  N.  W.  202  ("so  framed  as  to  Imrlv  rel 
fleet  facts  either  ailmitted  or  prove.l  bv  other 
witne.s.se»");  1886,  Ballanl  v.  State,  ib,  613  28 
f,-  i  •,?"„=  '"''■  "  ■■  1858, S,«a,- ...  Ri.hardson, 
37  X.  H.  34  ;  1862.  Perkins  v.  Itailroa.l,  44  id! 
225;  A'.  J.:  1898.  Lindentlial  r.  Hatch,  61 
N.  J.  29,  39  Atl.  662  (.(Uestion  on  dit  i  involv- 
ing "  mereguesswoik,"  excluded);  X.  J'.;  1876 
Harnett  v.  Oarvey,  66  N.  Y.  641  ("within  the 
possible  or  probable  range  of  the  evidence ") ; 
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(b)  The  question,  on  principle,  need  not  include  any  particular  number 
facts  ;  i.  e.  it  may  assume  any  one  or  more  facts  whatever,  and  need  not  cov 
all  tht  facts  which  the  questioner  alleges  in  his  case.  Tlie  questioner  is  e 
titled  to  the  witness'  opinion  on  any  combination  of  facts  that  he  mi 
choose.  It  is  often  convenient  and  even  necessary  to  obtain  that  opinic 
upon  a  state  of  facts  faUing  short  of  what  he  or  his  opponent  expects 
prove,  because  the  questioner  cannot  tell  how  much  of  the  testimony  tl 
jury  will  accept ;  and  if  proof  of  the  whole  should  fail,  still  proof  of  son 
essential  part  might  be  made  and  an  opinion  based  on  that  part  is  entitled 
be  provided  for  the  jury.  For  reasons  of  principle,  then,  and  to  some  extei 
of  policy,  the  natural  conclusion  would  be  that  the  questioner  need  not  covi 
in  his  hypothesis  the  entire  body  of  testimony  put  forward  on  that  point  I 
him  or  by  the  opponent,  but  may  take  as  limited  a  selection  as  he  pleas( 
and  obtain  an  opinion  on  that  basis.  Such  is  the  orthodox  doctrine  as  applie 
by  most  Courts.' 

But  there  are  opposing  considerations  of  policy.  The  jury  are  apt,  esp 
cially  where  there  are  many  expert  witnesses  and  the  evidence  is  voluminou 
to  remember  and  accept  merely  the  net  opinion  of  a  witness,  with  little  or  ii 
reference  to  the  special  premises  on  which  it  was  based.  Thus,  if  a  connsi 
were  to  select  from  the  testimony  the  evidential  circumstances  most  favoi 
able  to  his  party,  or  those  least  favorable  to  the  opponent,  and  obtain  a 
opinion  thereon,  it  is  obvious  that  if  the  jury  forgets  the  partial  nature  of  th 
opinion's  premises,  the  opinion  may  count  with  them,  when  perhaps  it  ougli 

1882,  Stearaa  v.  Field,  90  id.  641  ("  any  stat.-  of     W.  Va.  672,  8  8.  E.  493  ( "  evidence  tending  I 

pruTe");  Win.:  1885,  Quinn  i-.  Higgini,  ti 
Wis.  670,  24  N.  W.  482  ("evidence  tending  t 
prove  ")  ;  1895,  Tebo  v.  Augusta,  90  id.  405,  t! 
N.  W.  1046  ("sulfiineut  evidence  on  whidi  1 
base  an  asanmption  ") ;  1900,  Werner  v.  H.  C" 
105  id.  300,  81  N.  W.  416  ("  t™ded  to  prove  'j 
•  Cal:  1897,  People  v.  Durraiit,  116  Cal 
171»,  48  Pac.  75 ;  1897,  People  v.  Hill,  il..  :,&> 
48  Pac.  711  ;  D.  C. :  1899,  Hortoii  r.  V.  S.,  I 
D.  C.  App.  310,  324  ;  Fla. :  1903,  Williai.n  . 
State,  —  Fla.  —  ,  34  So.  279;  ///.  ;  Wm 
Chicago  4  E.  I.  R.  Cn.  c.  Wall.u-e,  202  III.  \-j:> 

66  N.  E.  1096  ;  I»d. :  1871,  Davis  v.  State.  .!: 
Ind.  497;  1879,  Ouetig  v.  State,  6«  id.  1(H 
1884,  Gooilwin  v.  State,  95  id.  554  ;  1887,  Umt 
ville  N.  A.  &  C.  R  Co.  i:  Woo<l,  US  id.  6f>t,  \- 
N.  E.  672,  16  y.  E.  197  ;  Mieh.:  1888,  Tuin 
bull  V.  RiclmiilHon,  69  Mich.  413,  37  N.  W.  4WI 
Mmt.:  1897,  .Morrill  ».  Hrn-hfield,  19  Munt 
^45,  47  Pac.  997;  N.  Y. :  1882,  Steams  v.  Fi.M, 
90  N.  Y.  640  ;  Pa.  :  1884,  First  Nat'l  Bank  r. 
Wirebach's  Ex'r,  106  Pa.  44  (this  opinion  >vn- 
tains  a  good  exposition) ;  Tar.:  18P0,  Gulf  i 
S.  F.  R.  Co.  r.  Cotnptim.  75 Tex.  673,  13H.  W. 
687;  1902,  Fn'twell  r.  SUte,  43  Tex.  Cr.  .Wl, 

67  8.  W.  1021  (imlesd  it  ap|ienr8  that  an  opp  .r- 
tunity  on  crosa-exainiuntioii  to  add  the  reniiiii- 
ing  material  facts  wan  di-niiti)  ;  U.  S.  :  l!"i'i, 
8»«njen  v.  Bender,  51  C.  C.  A.  627,  114  Fcl.  1; 
n. ;  1900,  State  »,  Uohertv.  72  Vt.  ,S81,  4S  Ml. 
668 ;  1902,  McKinatry  v.  Collins,  74  id.  It;,  id 
Atl.  488. 


facta  \»liii:h  the  evidencs  fairly  teniia  to  justify  " 
1884,  People  v.  Angsbury,  97  id.  504  ("facta 
•dniitteil  or  established  by  the  evidence,  or 
which,  if  controverted,  the  jury  migbt  legiti- 
mately tind  on  weighing  the  evidence");  1891, 
People  P.  Smiler,  125  id.  717,  26  N.  K.  312; 
1899,  Cole  t>.  Fall  Bi-ook  C.  Co.,  169  id.  59,  53 
N.  E.  670  (excluded  if  "there  is  proof  sus- 
taining" the  data);  .y.  C:  1897,  Burnett  p.  K. 
Co.,  120  .N'.  t'.  517,  26  8.  K.  819  (excluded,  he- 
cause  no  evidence  on  the  point  waa  olTered) ;  Oh.  ; 
1876,  Williania  i'.  Brown,  28  Oh.  St.  552  ;  Or.  ; 
1882,  State  V.  Anderson,  10  Or.  465 ;  Pa.  : 
1884,  First  Natl  Bank  r.  Wirebach's  Exr, 
106  Pa.  44  ;  1887,  Rel«re.  Herring,  115  id.  608, 
8  .Vtl.  830  (fluctuates,  in  excluding,  between 
"  facts  not  supported  "  and  "  facta  not  proved  " 
by  the  testimony)  ;  S.  D. :  1894,  Vermillion 
Co.  V.  Vermillion,  6  8.  D.  466,  61  N.  W. 
802;  U.  S.:  1895,  North  American  Ace.  Ass'n 
V.  Wowlson,  12  0.  C.  A.  392,  64  Fetl.  689  (fai-ta 
of  which  some  evidence  has  been  olTered);  1900, 
Denver  k  R.  O.  R.  Co.  v.  Roller,  41  C.  C.  A. 
22,  100  Fed.  738  ("  any  state  of  facta  which  the 
evidence  directly,  fairly,  and  reasonably  tends 
to  estahlinh  or  justify');  I'Inh:  1902,  Nichols 
V.  R.  Co.,  25  lltah  240,  70  Pac.  996  (a  ques- 


tion assuming  facta  whirh  "indisputably  Imii 
neither  liei-n  proven  nor  in  truth  existed,  luM 
impnijM-r) ;  Vt. :  1875,  Hathaway's  Adm'r  ». 
Ins.  Co.,  48  Vt.  331  ("evidence  tending  to 
prove");  h^.  Kd. ;    1888,  Kerrti.  Luusford,  31 
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not  to  count  at  alL  Now  the  law  and  the  judge  cannot,  of  course  be  ex- 
pected  to  reject  legitimate  offers  of  evidence  simply  because  theTury  may 
occasionally  fail  to  perform  iU  duty  intelligently.  But  the  Court  may  weJ 
inUTfere  to  prevent  questions  which  are  under  the  circumstances  pSdlly 
va  ueless,  and  are  either  intended  or  fairly  likely  to  mislead  the  jufy  Some 
Courts  looking  at  the  not  uncommon  abuse  of  the  hypothetical  question  ha^e 
properly  attempted  to  forbid  the  putting  of  questiur^I.eneve?  the  abme  of 

moni  co.r:  ''"  ."'""  ""  '^'  slightly  ditfei^nt  forms  of  the  abLe 
(1)  One  consists  in  asking  an  opinion  as  to  the  ettect  of  &cts  testified  to  by 
a  given  witness,  his  testimony  being  culled  and  partially  saited.  so  that  while 
in  form  the  opinion  deals  with  a  part  only,  in  effect  the  whole  of  that  wit! 
ness  tes  i„,ony  ,s  either  discredited  or  approved,  as  the  case  may  be.  The 
remedy  for  this  is  to  requir.  a  statement  of  all  the  material  facts  test  fied  to 
by  the  witness.*  2)  The  other  method  does  not  specially  mention  particular 
witnesses,  but  culls  certain  facts  having  a  beari„rparticdarly  favoSret 
the  questioner's  side  or  particularly  unfavorable  to  the  opponents,  and  then 
the  opinion  obtained  wUl,  t  is  hoped,  be  remembered  as  absolutei;  (not  con- 
ditionally) favorable  or  unfavorable  respectively : 

1888,  Morse,  J.,  in  People  y.  Vanderhoof,  71  Mich.  176,  39  N.  W.  28  ■  "  1  believe  th»t 
even  i„  a  avil  ca«  all  the  undisputed  facts  of  a  ca«,  mus  be  included  in  a  hySet'ca 
question,  both  ».  a  n,atter  of  sound  principle,  and  of  reason  and  justice.  T^ttTt 

T    '?J°"",'"  't"  '^'  "  '"'""'f  °^  ^*^'«  *°  »"'*  the  purposes  of  conviction  to  ZT^ 
pounded  m  hypothes-  to  the  experts,  and  then  to  instLct  the  jury  that  the  ol  way  to 

But  though  any  efTorts  to  repress  the  abuses  of  the  hypothetical  question 
at  the  hands  of  unscrupulous  tricksters  should  meet  with  approval  it  is  im- 
proper and  unnecessary  to  lay  down  any  general  rule.  The  trial  judge  should 
be  given  discretion  to  determine  how  far  the  counsel  can  and  must  properiy 
hunt  his  questions,  and  how  far  the  jury  may  be  trusted,  with  th  aM  of 
argument,  to  discover  the  conditional  nature  of  the  opinion 
Jr  '^';7/""^'^  ^«  no  reason  in  confining  the  hypothetical  ,,uest.on  to  the 
un,hspute<  fa,,,  or  to  the  facts  "  proved."  The  former  expedient  .  at  least 
couceivab  y  pc«s.ble ;  though  the  latter  is  not.  Both  are  wTthout  the  slight- 
est ground  of  logic  or  policy.     It  is  singular  that  Courts  have  consented  to 


•  '".%  D«Tii,  V.  state,  38  M.I.  40,  44  ;  1879, 
Haml  r.  Brookhiip,  128  Mass.  328.  The  saiiw 
situation  18  also  presented  where  a  written  con. 
tract  18  to  be  interpretetl ;  the  question  niUBf 
assiinie  terms  similar  to  the  contract,  and  n..  less 
or  .lilferent:  1883,  Jewett  e.  Brooks,  134  Ma«s. 

*  Accord:  1878. Gottlieb r.  Hartimmn,  3rolo. 
(11  (must  cover  all  the  evidence;  thisgoestoohr)' 
1_.M.  llarber  a  Estate,  63  Conn.  SB3,  409,  2"  Atl 
»<a  (the  oniitteil  data  must  not  leave  the  others 
111  a  false  reUtion) ;  1888,  Petersou  v.  R.  Co., 


38  Minn.  815,  39  N.  W.  48.1  (must  cover  all  tlie 
inaterial  parts) ;  19<il,  S.liul/  .-,  Mo<li.sett  - 
Nebr.  —  ,  98  N.  W.  338  ("  .\ll  the  undisputed 
pe.'inent  facts");  19<l2,  Nichols  ,:  R.  Co  2C< 
biah  240,  70  Pac.  998  (,i  ,,ue,tiGn  omittloK 
mateti^.I  undisputeil  facts  i»  unfair);  •  m5 
Thayer  n.  Davi.*.  .'i.S  V|,  irts  ^\^^e<\  „ii  notes  of 
cnnn.se!  ;  e.<cludeil)  ;  1,S99,  8<haidler  v.  R.  Co 
102  Wis.  564,  78  N.  W.  732  (a  material  fact 
must  lie  iiicUided). 

•  1895,  .Tackson  v.  Bumhain,  20  Colo.  532 

39  Pac.  577  (uot  contiiieJ  to  undisnuieU  facts) '• 

'7a 


1683 


TESTIMONIAL  KNOWLEDGE 


[Chap.  XX\ 


t  ! 


(rf)  On  principle,  the  qnettioner  ia  entitled  (as  already  noted)  to  obtain  an 
opinion  upon  any  combinatiun  of  facts,  however  few  or  however  numerous 
Honce,  the  mere  length  of  a  question  of  itself  is  no  objection*  But,  foi 
tlie  snuie  reasons  of  policy  as  before,  the  Court  ?nny  exclude  a  question  which 
by  its  length  tends  to  confuse  or  mislead  the  jury  without  being  of  appre- 
ciable service.'  This  discretion  of  the  trial  judge  ought  to  be  absolute,  and 
might  be  exercised  much  more  frequently  than  it  is  in  excluding  tedious  and 
useless  questions. 

§  683.  Same:  (3)  Fonn  of  QuMtlon  mnat  b«  cxpraMly  Hypothstloal 
Policy,  as  well  as  principle,  require  that  the  form  of  the  question  be  expressly 
hypothetical ;  i  because  otherwise  the  jury,  and  perhaps  the  witness,  may  be 
misled  by  the  statement,  as  a  proved  or  admitted  fact,  of  that  which  is  as  yet 
only  an  assertion  of  counsel  or  of  witnesses.*  But  this  requirement  is  capa- 
ble of  being  insisted  upon  with  finical  and  injurious  exactness.  The  harm 
from  its  violation  can  seldom  be  serious,  and  Courts  should  not  find  fault 
with  omissions  to  use  a  formal  hypothetical  statement  where  the  jury  could 
not  have  been  misled.  The  question  need  be  only  substantially,  not  in  exact 
form,  hypothetical* 
For  the  mode  of  stating  the  assumed  premises,  there  is  no  fixed  rule. 

Where  the  facts  have  not  yet  been  testified  to  at  all,  there  is  only  one  way, 

the  oral  statement  of  the  premises  by  counsel  But  where  testimony  already 
offered  is  taken  as  the  basis,  either  the  testimony  of  a  given  witness  may  be 
read  aloud,  an  assumption  of  its  truth  being  then  made,  or  an  oral  statement 
by  Lounsel,  in  impersonal  form,  of  such  assumed  premises  may  be  used;  the 
judge's  discretion  determining  the  choice.*  Whether  a  uniform  question 
asked  of  all  the  experts  need  be  repeated  for  each  witness,  if  the  witness  has 
already  heard  it  read,  will  also  rest  in  the  discretion  of  the  judge.* 

§  684.  Hypothetioal  Qaestioiia  on  CroM-examinatlon.  Just  as  the  cross- 
examination  of  an  ordinary  witness  may  involve  questions  which  test  his 
memory,  observation,  and  bias,  so  in  cross-examining  one  who  takes  the 

1880,  Nave  r.  Tucker,  70  Ind.   18  (oWection     1888,  Foniyth  v.  Doolittle.  120  V.  8.  78,  7  Sup. 
th«t  "the  hypotheaw  wm  not  P™»^.'„OTer-      408  (trial  Court  in  discretion  nny  exclude). 


rule.!) ;  1880,  Cowley  r.  People,"  83  N.  Y.  470 
(question  need  not  state  "  facts  as  thev  exist ") ; 
1882,  Stearns  v.  Field,  00  id.  840  (ohjectiun 
that  it  "assumed  what  was  not  proved,  over- 
ruled) ;  1891,  Bowen  d.  HnntinKton,  35  W.  Va. 
688,  14  8.  e.  217  (basis  need  not  be  facts  ex- 
actly as  thev  are). 

•  1885,  Mary  Harria'  Trial,  (D.  C.)Clephane's 
Rep.  100  (i)uestion  of  some  3,800  words,  allowed 
to  l)e  put) ;  1881,  Ouiteau's  Trial,  (D.  C.)  11, 
1251,  1322,  1720  (iiuestion  of  more  than  3,400 
wonla,  alloweil  to  be  asked) ;  1886,  Ma)-o  v. 
Wright,  63  Mich.  43,  29  N.  W.  833  (mere  length 
is  no  objection ). 

T  1898,  Davis  v.  Ins.  Co.,  69  Kan.  74,  52 
Pac.  67  (lengthy  question  held  perhaps  im- 
proper) ;  1898,  Howes  v.  Colbum,  165  Mass. 
385,  43  N.  E.  125  ("It  mifiht  be  wiser  to  ex- 
clu<le  such  questions  altogether,  when  they  are 
very  complicated   or  involve    maeh  detail ") ; 
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*  A  claadoal  fonn  is  this:  1856,  Shaw,  0.  J., 
in  Woodbury  v.  Oln-ar,  7  Gray  471 :  "  If  cer- 
tain facta,  assumed  by  the  question  to  be  estnl)- 
liahed  by  the  evidence,  should  be  found  true  by 
the  jury,  what  would  lie  bin  opiuiou,  u|ion  the 
facts  thus  found  true,  on  the  question  at  isxui-  > " 

*  1896,  Chalmers  ».  Mfg.  Co.,  184  Mass.  532, 
42  N.  E.  98  J  1890,  Jones  e.  B.  Co.,  43  Minn. 
281,  46  S.  W.  444  ;  1884,  Ree<I  v.  State,  62 
Miss.  409,  tembU;  1878.  State  v.  Rownion.  78 
N.  C.  5U,  stmble;  188B,  State  v.  Cole,  94  id. 
984  ;  1888,  Sute  v.  Keene,  100  id.  611,  8  S.  V.. 
91  ;  1878,  Oilman  v.  StrafTotd,  60  Vt.  726. 

*  1870,  Christiancy,  J.,  in  Kem)isey  ii,  M,- 
Oinnis^  21  Mich.  139:  1876,  MoCoUum  v. 
Seward,  62  N.  Y.  818. 

*  1860,  Choice  ».  SUte,  31  Oa.  468. 

*  1886,  Gates  ».  Fleischer,  87  Wu.  609,  30 
N.  W.  674. 
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stand  as  a  skilled  witness,  his  judgment  upon  germane  matters  may  be  tested 
by  assuming  premises  and  asking  his  conclusions.'    The  modes  and  purposes 

10J)O."lO18?l36V'''  """^  "  ^  ^'^^  °""°"^  '''*°**'"'  ^^'"^'  ^^  ^^*' 
B.  Knowledge  required  for  Special  Subjects. 

1.   ICadloal  Mattan. 

§  687.  PhysioUns  Ocnaral  XnowUdca  buad  on  th*  Study  of  Books 
The  general  prmciple  has  already  been  considered  {ante,  §  657)  that  a  wit- 
ness' knowledge  must  be  based  upon  personal  observation  of  his  own  senses 
It  has  also  been  noted  that  e.xceptions  to  this  rule  are  conceded  —  in  par- 
ticular, for  professional  men  testifying  to  a  matter  of  general  scientific  truth 
{>mte,  §  665).  It  remains  to  consider  the  application  of  the  principle  to  the 
testimony  of  physicians  concerning  tmths  of  medical  science.  Here  it  is 
necessary  to  distinguish  two  considerations.  Are  we  objecting  to  the  bookish 
source  of  their  knowledge  (1)  because  it  implies  a  lack  of  skill  and  experi- 
ence as  affecting  their  expert  capacity  for  judgment,  or  (2)  because  it  involves 
accepting,  as  a  knower  of  a  given  fact,  one  who  has  not  really  observed 
for  himself  but  is  trusting  to  others  ?  In  other  words,  is  the  objection 
directed  against  the  quality  of  the  witness"  Experience  or  the  quality  of 
his  Knowledge? 

(1)  From  the  former  point  of  view,  the  result  would  not  be  uncertain  if  we 
were  asking  whether  a  layman  who  has  merely  read  medical  books  may 
express  an  opinion  upon  the  nature  of  a  particular  person's  disease ;  for  here 
the  mere  perusal  of  books  by  a  layman  would  clearly  not  be  a  sufficient  cul- 
tivator  of  the  judgment  for  diagnosis  of  symptoms  or  prescription  of  reme- 
dies.   But  if,  as  is  usual,  the  objection  is  directed  against  a  professional  man 
because  he  hns  merely  graduated  from  a  medical  school  and  has  never  prac- 
tised, then  ordinarily  it  should  not  be  difficult  to  negative  the  objection 
According  to  the  older  methods,  by  which  a  medical  training  was  gained 
mainly  from  actual  practice  under  an  apprenticeship,  an  active  apprentice- 
ship in  practice  for  a  considerable  period  might  be  essential.     But  the 
modern  training  of  a  medical  school  does  not  involve  merely  the  perusal  of 
books ;  it  embraces  a  personal  observation  of  disease  and  its  remedies.    The 
cultivation  of  judgment  which  may  be  attained  in  such  a  school  ought  to 
quahfy  without  any  requirement  of  a  term  of  subsequent  practice.    Tltere  is 
little  definite  authority  on  the  subject;  but  the  matter  should  rest  in  the 
trial  judge's  discretion.* 


People  V.  Sutton,   78  Cal.   246,  ., 
189",  West  Chit'axo  St.  B.  Co.  v.  Fish 
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»  1887 
Pao.  88  . 

man,  169  lli.  196,  48  n7  R.  447  (on  croag- 
examination,  "any  fact  which,  in  the  sound 
discretion  of  the  Court,  i»  pertinent  to  the  in- 
quiry, whether  testifle.i  to  or  not,"  is  usable  in 
testinR  the  expert);  1871,  Davis  ».  St«te,  35 
jn.l.  498  ;  1885,  Louisville  N.  A.  4  C.  K.  Co.  t> 
Falvej-,  104  j<l.  415,  3  N.  E.  389,  4  N.  E.  908  ; 
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1885,  GeisenJorff  v.  Eagles,  106  i.I.  41,  5  N  E 
743;  1888,  Gnibb  v.  State,  117  i,l.  281' 20 
N.  E.  257,  725 :  1899,  Taylor  v.  Star  Coal  Co., 
110  la.  40,  81  N.  W.  249  ("almost  any  state  of 
facts  "  may  he  assumed). 

»  1850.  Pollock,  V.  B.,  in  Bristow  p.  Scque- 
ville,  5  Exoli.  277  ("  In  a  case  depemliDg  on 
medical  testimony,  would  the  eiideiice  of  a  per- 
son be  admissible  who  liart  studied  medicine  at 
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(2)  The  objection  from  the  second  point  of  view  is  easily  answered.  I 
deny  the  competency  of  a  physician  who  does  not  know  his  facts  froi 
personal  observation  alone  is  to  reject  medical  testimony  almost  in  ite  ei 
tirety.  To  allow  any  physician  to  testify  who  claims  to  know  solely  b 
personal  experience  is  to  appropriate  the  witness-stand  to  impostors.  Med 
cal  science  is  a  mass  of  transmitted  data ;  the  generalizations  are  rare  whic 
are  the  result  of  one  man's  personal  observation  exclusively ;  and  the  \n\ 
cannot  expect  its  petitioners  to  obtain  these  rare  persons.  The  law  mus 
rec(^nize  the  methods  of  medical  science.  It  cannot  stultify  itself  by  estal 
lishing,  for  legal  remedies,  a  rule  never  considered  necessary  by  the  medica 
profession  itself  It  is  enough  for  a  physician,  testifying  to  a  medical  fnci 
that  he  is  by  training  and  occupation  a  physician ;  whether  his  source  o 
information  for  that  particular  fact  is  in  part  or  entirely  the  hearsay  of  hi 
fellow-practitioners  and  investigators,  is  immaterial : 

1893,  Holme;  J.,  in  Finnegan  v.  Qat  ITorfa  Co.,  150  Mass.  .312,  34  N.  E.  628  (teeei\ 
ing  teitimony  that  after  uphysUtion  there  is  a  period  of  conscioua  sutfering  befor 
death  the  physician  having  bad  no  canes  of  the  kind)  :  "  Although  it  miifht  not  be  ad 
miMible  merely  to  repeat  what  a  witnes*  had  read  in  s  book  not  itwlf  admissible,  still 
when  one  who  is  competent  on  the  general  subject  accepts  from  his  reading  as  probabl 
true  a  matter  of  deUil  which  he  has  not  verified,  the  fact  receives  an  authority  which  i 
would  not  have  had  from  the  printed  page  alone,  and,  subject  perhaps  to  the  exercise  o 
some  discretion,  may  be  admitted."  ' 

§  688.  Phyaioian's  XnowUdge  of  Symptoina  based  on  Hearsay  of  Patlenb 
■nd  Others.  Here,  again,  the  law  cannot  afford  to  stultify  itself  by  refusin. 
to  recognize,  in  testimonial  rules,  the  safe  and  accepted  practices  of  medical 
science.     When  a  physician  examines  a  ptient  to  ascertain  his  ailment  and 


one  of  the  nniveraities  but  had  never  practised 
ity,  intimatinK  the  negative);  1847,  Tullis  b. 
Kiild,  12  AU.  «60  (actual  prautice  is  not  neces- 
«ary);  1895,  State  r.  Dixon,  47  La.  An.  1,  1(5 
So.  589  (admitting  a  medii»l  student  who  had 
treated  similar  diaeaaex).  The  retirement  from 
active  practi.M  involves  no  disqualificatinn : 
1874,  Eobi'rLs  c.  Johnson,  68  N.  Y.  817.  A 
siiuiUr  question  arises  sometimes  under  another 
pn»--i|>Ie,  i.  e.  whether  a  physician  of  geiural 
prariiee,  vihoae  knowledge  on  a  meeial  topic 
(such  UK  jioisoniiig)  is  gained  l)y  rending  only,  is 
of  autfi.iitil  experience  or  judgment  to  testify  on 
that  t»|n.-  (nnte,  |  M9).  The  rulings  do  not 
alwiiy.?  distinguish  the  two  poinu  of  view,  bnt 
the  result  in  both  classes  should  be  substantially 
til  ■  same. 

•  Admitted:  1888,  Preeper  v.  R..  15  Can 
Sup.  401,  404,  408,  410,  41«  (medical  win,  ss 
to  the  iiidiria  of  distance  in  shot-inarics  ,  a 
body,  speaking  "not  from  personal  experienw, 
but  from  books,"  admitted  ;  two  judges  diss  )• 
1894.  Jackson  v.  Boone,  »8  Ga.  862,  20  8.  K.  46  • 
1901.  BimwhII  v.  State,  114  id.  40,  89  H.  K.  897 
(phy.iieia»s  allowed  to  testify  to  the  peminoiva 
nature  uf  Muestone,  though  deriving  their  fcaowl- 
e*lge  wrfrly  fmm  books):  1851.  Carter  r.  State, 
2  lad.  419  (pmn  ;  kn««l«lge  based  ou  read- 


ing); 1901,  Isenhour  v.  State,  157  Ind.  617, 
82  N.  E.  40  (chemist's  knowledgp,  aocpiinil 
"wholly  from  reading,  stuilv,  and  conversations 
with  other  physicians");  1886,  Slate  v  Balil. 
win,  36  Kan.  16,  12  I'm-.  318  (kuowlnlge  jMrtly 
founded  on  book^) ;  1894,  Hni-dimnn  v.  Brown, 
162  Mass.  685,  39  N.  E.  192  (reading  is  sutli- 
cient,  at  least  for  siiecialties);  188i),  Mavshull  e 
Brown,  60  Mich.  148,  15  N.  W.  56  (th,-  etf.Tt  .r 
•  substance  on  the  hnnian  system  ;  kuowliil-.- 
liMwl  <-hi«Hy  on  Imoks) ;  1889,  Taylor  v.  Riiil- 
way.  48  N.  M  806  (founded  on  stmly  iilom  i 
187S.  State  v.  Wood,  53  i.l.  495  (siinH);  IS,",!" 
State  p.  Terrell,  12  Riih.  i..  327  (stryrhni:i- 
iioisoinng :  knowledge  acquired  from  "'books, 
lecturea,  ami  oral  instruction  "). 

EjxIwUd-  1898,  Erbr.  Popritz,  58  Kan.2*il, 
62  Pac.  871  (statements  as  to  probable  duralh.M 
of  life,  by  one  speaking  solely  from  acr|unintnrii'.- 
with  mortality  tallies);  1870,  Dole  r.  John.-on, 
60  N.  H.  452,  4.'>9  (one  who  proiwaed  to  te.stilv 
as  to  the  contagiousness  of  foot-rot  in  sliwji, 
after  having  "as  editor  of  a  stock-journal  fwi 
exten-iivelv  on  the  snhject");  1888,  So(|uet  r. 
State,  72  Wis.  66ti,  40  N.  W.  391  («rseni,.> ;  tes- 
timony based  solely  on  Inxiks). 

For  the  right  to  mn-fxnmine  <i  mntiml  mud 
upon  the  srope  of  his  reading,  st-e  p;st,  §  \:m 
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to  [mscnbe  for  it,  a  portion  of  his  reasons  for  action  must  be  the  patient's 
own  statemento.  To  exclude  testimony  not  wholly  imiependeut  of  this 
foundation  for  opinion  is.  in  strictness,  to  exclude  almost  always  medical 
testimony  based  on  a  personal  examination.*  Yet  there  are  distinctions  to 
lie  Uken.  The  hearsay  source  of  information  may  be  that  of  the  patient  as 
to  (1)  present  symptoms,  (2)  pest  symptoms.  (3)  cause  of  the  injury  or  illness. 
(4)  or  that  of  a  nurse  or  other  third  person. 

(1)  A  diagnosis  based  in  part  on  hearsay  from  the  patient  himself  stating 
prttent  njmptom»  is  generally  and  properly  considered  receivable.*  That  it 
would  not  be  when  this  was  the  exclunve  source  may  sometimes  be  conceded 
though  such  a  case  can  rarely  be  presented." 

(2)  As  to  hearsay  from  the  pntient  detailing  past  symptoms,  no  line  can 
well  be  drawn  l«tween  this  and  the  preceding  source ;  the  policy  of  the  case 
IS  the  same  for  both.*  Courts  seem  usually  not  to  take  any  distinction  •  but 
occasionally  the  principle  is  expressly  spoken  of  as  covering  the  present  case.* 

1898,  Block  V.  R.  Co.,  89  i.1.  371,  61  X.  W 
1102.  Coutra :  1895,  Van  Winkle  r.  R.  Co.,  9S 
la.  809,  61  N.  W.  929  j  1886,  IVople  v.  Muri.liv. 
101  N.  Y.  130,  4  N.  E.  326,  l:mblt;  iWl 
Diividson  B.  Cornell.  182  id.  236,  30  N.  K.  b73. 
temblf!  1898,  UeUwaw,  I..  A  \V.  R.  Co.  v 
Koalela.  70  Fed.  23,  16  t'.  C.  \.  601,  wiitlde 
(where  poanibly  the  Court  would  have  admitted 
the  opinion  on  the  hvi>othesia  of  the  truth  of  the 
atatementi.) ;  189.%  AWwt  i>.  Heath,  84  Wi».  318, 
64  N.  W.  574  (clistinKiiishiiiff  Qnaife  r.  K.  Co., 
tupra,  partly  becauxe  there  liliyHioianii  from  tioth 
1      At  iwrtiea  attended,  ami  imrtly  he<'ause  here  the 

lot-  "fir'  """,".'7  ■"„»".'■;■ ""°  ""'"'  '•  •«•''■  ••     proportion  of  hearsay  was  ao  larce). 

wf:u™  ftl  'h^.  \t«-  M'  ,?"■  •;  «'/■!?;  *  The  following  r'i.ling.  arl  e'Jrineou.,  for  the 


•  It  i»  laiil  that  Prince  Ton  Rianiarck  was  once 
ruffled  by  the  number  of  (|uestiona  put  to  him 
liy  his  medical  attendant,  an  eminent  physician 
of  no  less  individuality  and  aelf-|ioai>e8Sion  than 
the  Chancellor.  The  latter  intimate<l  that  the 
physician  could  do  bis  duty  without  pnttinf{  so 
many  Intrusive  questions.  "  Very  well.  Hiirh- 
uess,"  a.nid  the  other  ;  "  but  if  you  wish  to  he 
( uri'd  without  ipieiitiona  Mked,  yon  hail  better 
send  for  a  veterioary  surgeon."  Those  who 
object  to  testimony  of  the  sort  here  considered 
must  expect  to  suiTender  the  medical  witness- 
stand  to  veterinary  surgeons  excluHivelr. 

•  Atrard,  except  as  otherwise  noteit ; 


V.  Sutton,  42  111.  440  ;  1884,  Chicago  B.  A  Q.  R 
Co.  e.  Martin,  112  id.  17;  fud.:  1885,  Louis- 
vilie  .\.  A.  k  C.  R.  Co.  ».  Falvey,  lOl  Iml.  419 
3  .V.  E.  389.  4  N.  E.  908 ;  1887.  Louisville  n! 
A.  k  0.  K.  Co.  V.  Woo<l,  113  id.  648,  14  N.  E 
."i'S.  16  N.  E.  197;  1888.  Louisville  N.  A.  t 
t.  R.  Co.  V.  Snyder.  117  id.  436,  20  N.  E.  284  ; 
18»2,  (.hicago.  St.  L.  k  P.  R.  Co.  v.  Spilker, 
13  J  id.  380,  aw,  33  N.  E.  280.  34  N.  E.  218  • 
1893,  Ohio*  .M.  R.  Co.  v.  Henton.  137  id.  1,  35 
N.  K.  687  ;  Jfavi. :  1865,  Rirber  v.  Merriam,  11 
All.  324  (iH-rhaiw  overruling  Rowell  v.  Lowell, 
U  Gray  420, 1858) ;  ifinn.:  1891,  Johnson  o.  R. 
J.".,  47  Minn.  430  .50  N.  W.  473  ("an  opinion 
tnaed  m  i«rt  U|ion  «t.-»tement.i"  by  the  patient 
n»  to  his  present  condition,  admissible) ;  X  J  ■ 
1896,  Cou»olidHted  Traction  Co.  v.  Umhertaoii, 
69  N.  J  L.  297,  36  All.  100;  1897,  Traction  Co. 
V.  Lamb  rtaun,  60  id.  452,  38  Atl.  683  (phyai- 
cian  s  opinion,  founded  "  wholly  or  in  part  'on 
iiiadinis.sible  declarations  of  jmtient,  admissible 
where  there  was  other  e.iden-e  of  facts  so  de- 
cared)  ;  X.  r. :  1866.  Matt»«.n  ■  R.  Co.,  35 
i-  ^-  «1:  S.  r.:  1895,  Stater.  Chiles,  44 
8.  C.  338,  22  .S.  K  340:  IT.  S.:  1864,  rnion 
I.  K.  Co.  f.  Novak,  15  C.  S,  Apji.  400.  414. 
»  C  C.  A.  829,  61  Fed.  873;  iru. :  1879 
yunife  V.  R.  Co.,  48  W'h.   521,  4  N.  W.  fi.'iS  • 
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defendant's  insanity,  founded  on  defendunt's 
own  statements,  excluded) ;  18!i5,  People  v 
Strait,  148  N.  V.  666,  42  N.  E.  1045.  mnkle 
(where  the  opinion  was  excluded  partly  because 
the  statements  of  the  allegeil  insane  [lerson  were 
made  too  long  after  the  alleged  insane  net ;  hut 
the  Court  confuaed  the  present  rule,  which  does 
not  apidy  to  an  alleged  insane  person's  conversa. 
tion  (for  that  is  not  hearsay,  tmtf,  J  227),  with 
the  doctrine  that  insane  conduct  long  after  the 
alleged  insane  act  is  not  relevant  ((;«((■,  $  233). 
which  was  here  the  true  reason  for  exclusion). 
Bwt  the  following  ruling  is  sraind  :  .  8H7,  I'l-ople 
V.  Ehanks,  117 Cal.  652,49  I'ac.  lOJ  >  (ex.luding 
a  hypnotist,  who  based  his  ti-stimoiiv  solely  on 
the  defendant's  protestation  of  innocciii i). 

*  Though  statements  of  past  sym|itoio9  may 
not  be  independently  ailniissible  under  tiie 
Heai-siiy  exception  {/loiit,  §1718). 

•  Aerord:  Eckles  v.  Bates,  BarWr  i:  Mer- 
riam, in  note  2,  xijirn.  Cmilm,  R.  Co.  ti. 
Frazier.  in  the  following  note.  The  following 
ruling  seems  doubtful :  1825,  Gardner  Peciaj.'e 
Case,  Le  Marchant's  Hep.  77, 170,  174  (the  issue 
involving  the  ultimum  Irmpus  of  gestation,  and 
a  physician  being  called  to  testify  to  siiecilic 
instances  of  a  jieriod  exceeding  nine  calendar 
months  fmm  eonteptrjH,  the  physician's  stau- 
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(3)  Ai  to  heanajr  from  the  patitnt  u  to  the  eaui  of  the  injury  or  illn 
no  such  neceuity  exists  for  accepting  the  testimony.  In  the  precedir.K 
stances.  cerUin  daU  were  necessary  for  the  forming  of  an  opinion  h  t« 
nature  of  the  ailment  Here  the  physician,  in  testifying  to  the  cause  of 
would  merely  repeat  what  the  patient  said ;  but  this  may  be  shown  by  otl 
evidence.  Moreover,  the  physician's  estimate  of  the  cause  may  be  mi 
independently  of  these  statements,  and.  so  far  as  it  is  based  on  them  it  ii 
mere  repetition  carrying  no  weight  of  ite  own.  There  seems  no  reason 
demand  the  reception  of  tiiis  testimony.* 

(4)  As  to  hearsay  symptoms  told  by  third  per$on$,  a  diagnosis  based 
sundry  information  from  third  persons  in  general  has  no  chims  for  adni 
sion.^    But  where  the  information  is  that  of  an  attending  nurse  or  phj 
cian  having  personal  observation  and  an  interest  in  learning  and  describi 
accurately,  there  seems  every  reason  for  admitting  testimony  based  in  pi 
on  this.     Every  physician  relies  upon  it,  and  there  are  periods  of  sleep 
other  unconsciousness  or  mental  incapacity  which  make  it  impossible 
resort  to  the  patient  for  information.     It  should  be  immaterial  whether  t 
informant  is  a  professional  person,  or  is  the  wife  or  other  member  of  t 
household,  so  long  as  the  information  is  based  on  attendance  and  person 
observation.'    The  rulings  have  thus  far  seldom  accepted  this  view  yet  t 
hinguage  of  some  of  their  opinions  may  well  seem  to  a  physician  a  pedant 
enforcement  of  legal  nicety  inconsistent  with  the  needs  of  practical  life 

(5)  Disvnguish  here  (1)  the  inquiry  as  to  the  grounff$  of  a  phutinai 
knowledge  and  the  admissibility  of  his  answers  {ante,  §  655);  (2)  the  admi 
sion  of  the  patUnt't  $tattment$  thtmselvet  as  testimony  under  the  Hearsr 
exceptions  {post,  §  1918);  though  Courts  do  not  always  distinguish  the  twc 
8  689.  Layman's  or  PhTslolaii's  Aoqaalntuioe  with  the  Person  InMuie  . 
SlsMsed.  According  to  the  principle  already  examined  (ante.  §  659)  or 
element  of  a  sufficient  means  of  knowledge  is  the  adequacy  of  the  extent  c 
scope  of  observation.  In  medical  mattere  (speaking  broadly)  may  be  coi 
sidered  under  this  head  (1)  sundry  instances  in  which  health,  injury  t 


an,  hHed  wholly  on 
hiin,  wu  exclndnl ; 


ment  of  the  data  of  con.  ;!r 

the  womtu'i  statement  tu 

othemise,  of  his  opinioj  i.i  general  a»  to  the 

length  of  the  ultimum  U,npua  in  seneral) 

«  J,.^?r'',i?S''  ""'""»  ^-  R-  «"<>■  "•  Sntton, 
42  111.  440  :  1882,  Atchison  T.  *  .S.  F  R  Co 
».  Frarier,  27  Kan.  463  ;  1872  Morrisiiey  r.' 
I  iigham,  1 1 1  .Vf  am.  65.  Contra ;  1 865,  Barber  v 
Merriam,  11  All.  324. 

»  Xrcliukd:  1898,  FUnnagtn  r.  Sute,  106 
Oa.  109,  32  S.  E.  80  (medical  man's  opinion  of 
lo"","'*^'  ""^ '"  P*"  "ron  "hat  he  ha<i  heard) ; 
1887.  Brown  v.  Ino.  Co.,  65  Mich.  31.5,  32  N.  W. 
610;  1899,  State  v.  ?«■!,  23  Mont  358,  59  Pac 
169  (opinion  based  in  part  on  hearaay  in  remrd 
to  the  cnme) ;  1895,  People  v.  Strait,  148  N.  Y. 
566,  42  N.  E.  1045  (l-kt  Flannagan  i..  State, 
lupra);  1868,  Roach  r.  Zehrinft  59  Pa.  78 
(opinion  of  insanity,  founded  partly  on  hear- 
say) :   1888,    V.   a.  V.  Faolkner,  85  Fed.  7S2 


l?T\Vr'??*' J"'""*  "■  P"'"'?'  78  Wia.  8; 
47  N.  W.  99(fcnowledKeof  thecniiseofawoum 
pnxhcated  npon  indefinite  heanwy). 

*  Aecord:  1896,  Southern  K.  R.  Co.  i 
Michaels,  57  Kan.  474,  46  Pac.  938  (hUtory  i 
a  case  given  by  other  physicians  to  one  who  wn 
called  in ;  his  testimony,  founded  on  this  an 
on  personal  examination,  not  excluded).  Co»^r.i 
1882,  Atchison  T.  *8.  F.  B.  Co.  t>.  Frazier,  2 
Kan.  463 ;  1858,  Healil  v.  Thing,  45  Me.  .33 
("The  declamtiond  of  the  nurse,  wife,  «n( 
attending  physician  are  all  clearly  inadmissible, 
and  therefore  also  "the  information  obtainec 
from  thoae  sources") ;  1895,  Miller  ».  K.  Co. 
62  Minn.  216,  64  Jf.  W.  554  (opinion  as  to.au* 
of  symptoms,  baaed  in  part  on  another  physi 
cian  a  "  history  of  the  case,"  given  at  the  tim< 
of  consultation,  excluded) ;  1866,  Wetherbeei 
Ex  n  V.  wetherbae'i  Heiii,  38  Vt.  464. 
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as  to  the  exact  phrasinK  of  the  te.t  to  j!>  -nnV^      *  ?^'  *'°""  ""'^ 

phrasing,  nor  its  application  in  a  given  instance  Sh  kT      .  ""' 

1841,   Gallon,  J.,  in  Clara  y.  Clara,  2  Ired    8<5.    i.tt„„„„„       ,,      .   . 
can  b.  received  to  le.tif,  «  to  the  fl  ^f  c..St»  ii  m„h  ^        fu   '^u  '^'°"  »  *'*"•" 

whether  the  opportunit/foToL^ilr  C^ rf^'uTo",  «W  "   \S'"r'',': 
ariSfll'irt:^;^ the^CZLu  "'"  eve,.c«e  where  thi.  ,„e,tioa 

iiiitHMaihl.  fc,  u„  j^  .    °'"'*'**'  °^  'he  most  intimate  association.  ...  It  U 

•mposMble  tolay  downanyprec^  ml,  ^  to  the  length  or  ch.r«>ter  of  .cquaii.Unce  which 

C^rn,%'T^!^Vi^Pcff^nd^J^^:,^^l^     •/•".'  •"   hU  examination:   a.ln.ltted);    1884. 
«3;  (2)  /V«nM   r«&  JS    «aS"      2?^   'l*'*"'*"  "'JVI".:   l*y«'i..n-«if,eM  wl.o 

.ion  tho„,h  rtzr hidti^:^::,-,!';  ^t^!^^^^  ""-""'•'«  ^^'-'^ 
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would  render  the  opinion  of  a  witness  admissible  on  this  question.  All  we  can  say  is 
that  the  circumstances  must  be  such  as  to  have  afforded  the  opportunity  to  form  an  ae- 
curate  judgment  as  to  the  existence  or  the  non-existence  of  the  disease  considered  witli 
reference  to  the  character  ir  degree  in  which  it  is  alleged  to  exist." 

181)0,  Lumpkin,  J.,  in  Choice  v.  Stale,  31  Ua.  467:  "  It  has  been  truly  remarked  that  so 
different  are  the  powers  and  habiu  of  observation  in  different  persons  that  no  general  rule 
can  be  laid  down  as  to  what  shall  be  deemed  a  sufficient  opportunity  of  observation,  other 
.han  that  in  fact  it  has  enabled  the  observer  to  form  a  belief  or  judgment  thereon." 

1861,  Campbell,  J.,  in  Benuhien  v.  Cicnlle,  12  Mich  503 :  "  From  the  nature  of  things 
no  rule  can  be  laid  down  declaring  what  amount  of  acquaintance  or  what  opportunities  ai  e 
necessary  to  enable  an  observer  to  become  a  witness.  There  are  cases  of  insanity  open  to 
the  slightest  scrutiny,  while  others  defy  the  keenest  search.  But  no  testimony  can  be  of 
any  real  value  unless  it  appears  the  witness  had  adequate  means  and  opportunities  for 
forming  some  conclusion." 

1892,  Temple,  C,  in  Carpenter's  Estate,  04  Cal.  414,  29  Pac.  1101  (commenting  on  the 
Code  restriction  to  "intimate  acquaintances")  :  "  The  witnesses  are  [at  common  law] 
only  required  to  have  had  sufficient  opportunity  to  observe  the  person  whose  sanity  is  in 
question.  Different  rulings  have  been  made  as  to  what  shall  be  consi.lered  a  sufficient 
showing  of  opportunity  of  observation  to  enable  a  witness  to  form  an  opinion  which  can 
be  received  as  evidence  ;  or,  expressed  in  the  language  of  our  Code,  what  degree  of  inti- 
macy there  must  be.  In  general,  the  idea  seems  to  be  that  no  rule  can  be  pre8cril)ed  on 
tins  subject.  .  .  .  Now,  whe  e  take  into  consideration  the  rule  as  it  exists  in  most  juris- 
dictions where  the  common  i^w  prevails,  we  must  conclude  that  our  Code  has  attempted 
what  has  been  said  to  be  impracticable,  —  to  establish  a  rule  as  to  what  opportunities 
of  observation  shall  entitle  a  witness  to  speak.  .  .  .  Since  it  requires  the  drawing  of  a 
definite  line  between  things  which  are  separated  only  by  degrees  of  difference,  the  rule  is 
and  must  remain  more  or  less  indefinite.  A  very  large  discretion  must  be  conceded  to  the 
trial  court." 

1895,  Roijd,  J.,  in  Crockett  v.  Davi»,  81  Md.  134,  31  Atl.  710:  "If,  for  example,  a 
physician  were  to  testify  that,  in  his  opinion,  a  testator  was  not  of  sound  and  disposing 
mind,  capable  of  executing  a  valid  deed  or  contract,  and  would  in  his  further  examina- 
tion say  that  the  only  reason  he  had  for  such  opinion  was  that  the  testator  used  patent 
medicines,  or  was  a  member  of  some  religious  or  political  faith  other  than  his  own,  such 
opinion  would  be  based  on  a  foundation  so  dearly  repugnant  to  right  reason  that  a  Court 
would  not  hesitate  to  instruct  the  jury  that  it  was  not  sufficient  to  support  a  verdict."  ' 


*  III  spite  of  the  sensibln  utterances  above 
quoteil,  the  reports  are  still  cumbered  with 
niliiigs  which  should  have  been  left  to  the  trial 
Court.  In  this  note  are  given  the  forms  of  the 
various  tests  pro|>OMeil ;  where  no  quotation  fol- 
lows, the  ruling  merely  illustrates  t'  <  apiilinition 
of  the  general  principle  to  a  particular  witness, 
with  or  without  the  enunciation  of  some  general 
test ;  for  additional  minor  rulings  in  some  of  the 
jurisdictions,  see  po^,  §  1938,  where  the  Opin- 
ion rule  is  discussed  with  reference  to  lay  testi- 
mony to  sanity ;  Eng. :  1865,  R.  v.  Southey, 
4  V.  &  F.  884  ;  Ala. :  1845,  Bowling  e.  Bowling, 
8  .\la.  541  ;  1849,  Norris  v.  State,  16  id.  778 
("such  as  from  long  intimacy  or  familiar  and 
freijuent  intercourse,  with  the  party  alleged  to 
be  insane,  are  peculiarly  fitted  to  judge  ") ;  1854, 
riurey  v.  Florey,  24  id.  247("  whose  acquaintance 
with  the  party  has  been  such  as  to  enable  him 
to  form  a  correct  opinion  as  to  his  mental  con- 
dition ") ;  1854,  Powell  o.  State,  quoted  supra ; 
1860,  Be  Carmichael,  38  id.  614  ("of  an  inti- 
mate character,  such  as,  etc."  j  a  disposition  here 
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to  lay  down  a  strict  test,  limiting  the  trial  Conrt's 
discretion,  and  thus  departing  from  Po...'ll  i: 
State,  supra)  j  1868,  Stuckev  v.  Bellali,  41  id. 
707  ;  1882,  Ford  v.  State,  n"id.  397  (going  lack 
to  the  rule  of  Powell  ».  State) ;  1895,  Mnridnee 
r.  S;nn,  107  id.  424, 18  8...  264  ;  1900,  Doininiuk 
e.  Randolph,  124  id.  667,  27  So.  481  (witnras 
here  held  not  to  have  a  sufficiently  "  long  and  in- 
timate knowledge  ") ;  Ark. :  1855,  Kellv's  Heirs 
V.  McGnire,  15  Ark.  600;  1860,  Bellere.  Joms, 
22  i<l.  96  ( "  those  who,  from  habits  of  daily  or 
common  intercourse  with  or  observation  of  ap- 
pellee, could  make  an  intelligent  comparison  r.l' 
his  mental  manifestations  with  his  conduct  when 
he  was  admitted  to  enjov  the  full  use  of  his  natm  iil 
faculties")  ;  1895,  Sfiaeffer  v.  State,  61  id.  241, 
32  8.  W.  679  ;  Cal. :  C.  C.  P.  §  1870  (10)  (opin- 
ion of  ''an intimate acqnaintance,"admis.«il)li') ; 
this  is  applied  in  the  trial  Court's  discretion, 
according  to  the  following  cases  ;  1882,  People  i: 
Pico,  62  Cal.  63 ;  1887,  P.-ople  v.  Levy,  71  id.  62:!, 
12  Pac.  791  ;  18S8,  People  v.  Fine,  77  id.  14it,  19 
Pac.  269  J  1898,  Carpenter's  Estate,  94  id.  414, 
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29Pac.uoi  •  1893  wh«.i    .    ,-  ,  "'  '^'"^  qualitied  in  the 

KM^irS:S3-  •' "• "- ^ — •'^''' ^'-'^ "*' 

dws  not  apply  to  "ratioiiaP-  »■ .  *  '"  •■"'* 
given  time;  dLretion  of  tri.iT'"''''"','"*  *'  * 
plied  to  admUa^  r  .,li'"''L^T'?  '',"'•«  »P- 


plied  to  adiira  >  er  ZiTtkeTr  'T\  "P'     ''■»  opi"io    va?  abr-r'^sV;  T  ".•"'^  '»  "'»'"• 

111  the  tierson").    «f„     ',„»...,'   """ 


pn-*Lted  in'tSL  e,  •i'^/'.''r8»3". r,  ""^'^ 
e.  Madison,  98  Mich  IsT  i«i  Kr\P^.?'""" 
>nusth«ve''thenean»ofn'J  ^'.^^  ?•  ^^-  >«« 

»•  State,  58  id.  741 1" ..n.K  •  '  ''*'•  ^  »o<l 

op,K,rt„LitiesofX,.v:LVaX'ak7r;t"""£'' 
his  opinion  valuable  "1  ■  iss/  R  "r'^,'"  ""k" 
id.  408  ("who  ha,  L,    • ..  r.l'.l'f''  "•?'«'*.  «2 


Adn.  rr.  Brennai's  A.lm'x  32  Mo  lli',*'"''''""  " 
ti.mties  for  knowing  and  oWn?;.,{i  "^'l'"'- 
»«tion,  conduct,  and  ma,  «e^  „f  1^  "'*  ""'"ir"'- 
ISro,  State  r.  Klw^e^Ti^ 227  i,PZ'  '  = 
e.  Moore,  67  id  1»^  (".V  1  '  '°'''  Moore 
oWrvingandtdBfnLnT'""  °!'l",rt»"ity  of 

tunity  of  oh-ervin'g  and  j'ili  /.'':''™'^  ^^ 
V.  Williamson,  106  id.  171,  jf  g  w'  '170  .J/^ 

y«  J  i?t1.%&i!^n?;i:?-a'n.r  h'r^g  ^'''^i 
his  actions  and  manner  of  life  "  .  I88O  tT'*'' 


months  in  hi  dmV) .  IW^plf^'^'dT  ^°' 
iJ.  562,  48  Pa"  7n  .'  ,su.'  {^"'P*''-  "'".lie 
man,  lao  id  7  59  |'„,  ^1'./*,';!^'" ";  ""'^''l''- 
Estate,   134   id    9    66  P«.  ^i  ^^?}'  K-'ithley's 

1897.  0.nd  ^odge  t^^^,  l^S  ^Uot'H 

People  .r.Kmt,  168  N.  Y.  19   60  V    F    in« 
cide) :  in  this  Stnfl  Jr         •    •  "*  "^  *'"'  •'omi- 

lOi*/,  state  r.  Feihter    3*' Or    2'i4     ia'p 

-r.i»«  two  ho„.a^!!f?f^±r--  ^-:^.&^-M<:.^«;:^;tSri: 


cused     f 'h«  d    1  ""^'(""""ance  with  the  ao- 

«?.&;•&.!;"?,  Kir;..  3^^^ 


f.^"''.  B""'«.>™?".  69  Kan.   SSa,'  63^874     X*-'°P"'«".5»  »' "'«  "'tellec'tual  rHLr.^i  .'H-c,*;.! 
(    a  fair  basis  for  au  opinion")'   .«;.  •    io« 
•■lyette  r.  Chesterville,   77  M.    «^»„"  d 
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the  time  chaiffPd)  •  18M^  <n„        L  """"iition  at 

607,  44  Atl.  i?7  /  VL     'l874    Th^"*"'  '1^  '''' 
4f)  T«>   xK  /        '  ■  Jo'4,  1  nomas  v.  State 

fnV™       '*  («C(,uaintance  enabling  witneM  "7,^ 
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foregoing  manner,  namely,  persons  attesting  a  will  as  witnesses.  Long  before 
any  tests  for  the  general  subject  were  devised,  these  persons  were  received, 
and  the  tradition  seems  everywhere  to  have  kept  its  place,  in  spite  of  the 
change  of  theory  of  attestation  and  of  the  probable  incompetency  of  a  will- 
witness  under  modern  tests : 

1794,  Heyward  r.  Hazard,  Bay  349;  Per  Curiam:  "The  third  requisite  is  the  attesta- 
tion. The  true  construction  of  the  law  under  this  head  has  always  been  that  the  act 
called  the  attention  of  the  witnesses  to  the  situation  of  the  testator  himself,  and  this  par- 
ticularly relateH  to  his  sanity.  .  .  .  The  business,  then,  of  the  persons  required  by  statute 
to  he  present  at  eieouting  a  will  is  not  barely  to  attest  the  corporal  act  of  siguingi  bat  to 
try,  judge,  aud  determine  whether  the  testator  is  compos  to  sigu."  * 


2.   Foreign  Z«w. 

§  690.  Knowledge  of  Foreign  Lkw  m  baae'l  on  Btndy  alone.  It  ought  not 
to  be  doubted  to-day  that,  so  far  as  a  knowledge  of  our  domestic  system  of  law 
is  concerned,  ib  may  be  adequately  gained  from  a  study  of  the  printed  sources 
alone,  without  any  practice  whatever  in  the  conduct  of  litigation.  "  Two 
things  are  established,"  says  Professor  Langdell,  in  a  passage  of  classical 
value,'  "  first,  that  the  law  is  a  science ;  secondly,  that  all  the  available  ma- 
terials of  that  science  are  contained  in  printed  books."  From  the  point  uf 
view,  then,  either  of  that  skill  which  is  required  to  make  an  estimate  of 
the  state  of  the  law,  or  of  that  observation  of  data  which  is  the  necessary 
foundation  of  knowledge,  practice  at  the  forum  is  not  indispensable : 

1844,  Coleridge,  J.,  in  Baron  de  Bode's  Case,  8  Q.  B.  263:  "I  take  it  nobody  can 
doubt  that  a  lawyer  who,  without  ever  having  held  a  brief  or  practised  out  of  his  cham- 
bers, had  acquired  all  his  knowledge  by  reading,  would  be  as  competent  to  give  evidence 


nitles  of  rorniing  an  opinion  ") ;  U.  S.  .•  1815, 
lemee  of  Ho;^  v.  Fi»her,  1  Pet.  164  ;  1903, 
Qiieenan  v.  Oklahoma,  —  U.  S.  — ,  23  Snp.  762 
(a  lay  witneiui  wlio  had  known  the  accusea  "  for 
some  years,"  not  allowed  to  my  whether  "since 
the  killing  he  had  formed  an  opinion  as  to  the 
prisoiier'a  mental  condition  at  the  time,"  on  the 
ground  that  the  opinion  mij^ht,  without  further 
•pecifieation  of  its  reaaona,  lure  been  base<l  on 
improper  datu)  ;  (Cm.  .■  1875,  lioonnan  v.  Relief 
Am.,  90  Wis.  141,  62  X.  W.  924  (excluded,  where 
the  witness'  only  grounds  were  that  the  person 
had  once  became  angry  with  him  for  supposed 
misconduct). 

'  1683,  Huilson's  Case,  Skinner  79;  1848, 
MrCurry  v.  Hao|ier,  12  Ala.  827 ;  1849,  Potts 
».  House,  6  Oa.  835  ;  1897,  Kelly  ».  Permalt,  5 
Ida.  221,  48  Pac.  45 ;  1851,  Kenworthv  v.  Wil- 
liains,  5  Ind.  379,  »embl« ;  1843,  Hunt's  Heirs 
V.  Hunt,  3  B.  Monr.  577,  temble;  1831,  Ware 
V.  Ware,  8  Me.  55  ;  1852,  Cilley  r.  Cilley,  34  id. 
163  (when  the  facts  observed  are  also  f^'ven) ; 
1890,  Williams  v.  Spencer,  150  Mass.  349,  23 
N.  E.  105  (but  relates  to  time  of  attestation 
only)  ;  1864.  Beaubien  v.  Cicotte,  12  Mich.  495, 
nrr  Campliell,  J.  ;  1859,  Carlton  v.  Carlton,  40 
N.  H.  17,  temble;  1866.  Boerdman  v.  Woodman, 
47  id.  134 ;  1853,  DeWitt  v.  Barley,  8  N.  Y. 


381,  per  Mason,  J. ;  1863,  McDougald  v.  Mo- 
Lean,  Winst.  120;  1884,  Barker  v.  Pope,  91 
N.  C.  168;  1836,  Gibson  v.  Gibson,  9  Yer^. 
331  ;  1877,  Garrison  v.  Blanton,  48  Tex.  303; 
1877,  Jarrett  v.  Jarrett,  11  W.  Va.  584,  626  ; 
1882,  Nicholas  v.  Kershner,  SO  id.  255  ;  1888, 
Kerr  r.  Lunsford,  31  id.  680,  8  3.  E.  493.  Com- 
pare also  the  cases  cited  poal,  1 1511  (attestation 
as  implyinj;  a  statement  of  sanity). 

See  further  the  citations  under  f  1936,  pof, 
dealing  with  that  detail  of  the  Opinion  rule 
which  in  some  jurisdictions  receives  the  will- 
witness'  opinion  without  calling  for  his  reasons. 

Note  that  a  witness  may  not  be  qualified  to 
express  an  opinion  on  general  sanity  ;  hut  may 
yet  have  observed  particular  oceasitnu  or  Iratm- 
attioM,  and  therefore  may  of  course  (if  otherwise 
admitted  under  the  Opinion  rule)  characterize 
them  as  rational  or  not :  1 886,  People  v.  Lavelle, 
71  Cal.  852,  12  Pac.  226;  189S,  Carpenter's 
Estate,  94  id.  414,   29  Pac.  1101. 

*  Proceedings  at  the  250th  Anniversary  n( 
the  Founding  of  Harvard  University,  1886, 
p.  85.  "To  put  an  end  to  reports,"  said  ¥A- 
mund  Burke,  on  a  great  occasion,  "is  to  put 
an  end  to  the  law  of  England"  (31  Pari.  Uist. 
311). 
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respecting  the  state  of  the  EnKlinh  law  «  if  h-  i.  j  i. 

practice.  U  is,  I  think.  Slcei  Ithafthou'h  Sle'lr"^, '"  *"•  "«^*  «*--« 

knowledge  i,  derived  from  reading  a  MrticulaS  the  «,tne»a  should  stale  that  all  hi, 

K.ve  u.  the  resnit  of  a„  hi.  i^rji:^:^^^^^,!:::::^^;^ ""  ^«"  -'«"' 

difficulty  arisesj^or  the    act  that  a  ZS    .^""?'^^''*°  *"  «"'^'  "^^ 
enters  in  part  into  a  study  of  it   LZt      °"v"^  text-write,^'  hearsay 

thus  founded,  since  these  very  oSon,"  ""  ^^''"""  '"  "  '"•"*!«''/« 

census  of  interpretatira  wfJXZ  f  '°  ^"^ '"  '""''"  "^  ^''^  ««»«™1  ^on- 
pointof  view  of  Expert  crmctvT/  ^^''"'  °^  ^"  ^^^-  *>«•"  the 
that  residence.  andS^prpSicTnl  T  -^  '''^' ''  "«^  ^'^^  ^«  "^-^ 
ability  to  discriminate  l^tVeH  r^ahe^of  2,7"''^  "  '"^"*'"'  ^"  «" 
ins  of  different  authorities  It  Iv  i  "! '^"^^"^  sources  and  the  stand- 
recent  possible  changesTnot  to  bee'xLe^^^^^^^^^  r?  ^"-^^^S"  0^ 
or  residence  have  an  interest  or  LT?             '  "^^^  ^°  "°'  ''^  Pn»ctice 

such  changes.  These  cSemiTorSdl:  '"?  "^  "«"'"'^  ^^^'^ 
country  where  the  foreign  system  wan  ^  "^^'^  **»  ^^^  ^"^  °^  a 

the  domestic  one  -  as  ^t  of  eLZ  ,^-  T'"t  '"  '''  general  features  to 
where  skill  i„  the  domestic  orLu^  "  '?,  '^^'  °^  *'>«  United  States-, 
the  foreign  sourcefTu  foraTyste^m  f:*"""^  '"^"'^  ''''  ^"  "«-'-"-  "^ 
some  such  requiremenfs  as  the  Tnv  T^")  .V*""^  ''^  ^«"  »«  '"  "^-^e 
^nuchbemgJttordrrlVoa  e^^^^^^^^^  -  «  -le, 

the.r  conflict,  the  necessity  for  some  such  la  iSf "«     J     ^"''°"'  '*'"^*=*'  *° 

English  courts  have  been  mor'S  tt  h  ^^P^^^^^^^^^ 

country :  '"'^  respect  than  the  courts  of  thic 

edge  was  acquired  by  study  "r  practi^To„^v  a  ""•"'fr"''/'  "  ^^^ether  that  knowl! 
his  evidence  ";  AlderL,  B:  "  u7Z  who  t  f^  "^  ,  '  ?'»''"'at''"'  °"  the  value  of 
tised  in  Prussia,  i,  a  com^tent  w  tneM  1^  prove  t^L^w  of  p'^'  '"  ^^ "y-  "'"^  '"'^"  ?••»- 
man,  who  has  read  books  relating  to  ChineLu^n  .  .'T*'  '^'"-^  ""y  "»'  »  *'«"<'»'. 

a  person  who  had  never  been  n  England  b^th!^'^^r  l^u  *^'  "**  °^  ^'''"''  »  ^    Would 

university,  be  competent  to  pro°ve:tTl'SwS  eS 


•  CoiKro  •  1831,  Tindal.  C.  J.,  in  Collier  r 
dale.  M.  «..  in  Nellf^rk^rsrv^sSf; 

»n'/w"  "'.J  »'T"*"'  "t  thTJer^mony  „  loot." 
land,  was  oHered  to  testify  that  "pert  es  w^re 
always  marrie,  i„  Scotlan'H  "  in  thrfom  S 
h-  her ;  excluded  ;  "  it  may  not  be  neceMarHn 

"    ,TThe*°fo'reTI ",  """^h  P— nTS  '"s 
«nat  tne  foreign  Inw  is";   but  "the  witiie« 

lawyer  who  h«istudied  IwiaPiaw  il""£„X 


vl'^n'^iL^^u'  <^'"twTi«l,t  V.  CartwriRht.  26 


["-'^  "  ^*  .Till  99  10  tne  law  of  those  rleiien.) 

enc,e,  whence  an,>eals  are  heanl  in  thTroXi ': 

tl.is  i8_«„^soun.l);    1880,   Goods  of  Dost  A !y' 

fi  ^Persian   tninicf^.  ^.i^..r 


tliL  . 

thoroughly  versed  in  the  lavr.  ani  that  the«! 

"  ),  1»01,  Barber  v.  Inteniat  onal  Co  7S 
Co,.n.  .187.  48  Atl.  758  (American  lawyer  Vho 
had  spent  six  month,  in  En.'.nd.  held  qualified 
on  the  facts  ;  imDe8<^or.  k  Ztr^U^. 
789  ~         -'"'N-W.  232  (an  attorney 
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3.    RspaUtlon  (of  Charaotar). 

§  691.  Witnaaa  mnat  ezpraaaly  appear  QuaUflad.  When  the  character  of  a 
party  or  of  a  witness  is  to  be  evidenced  by  rsputation  (post,  §  1608),  the 
reputation  must  itself  be  proved  by  a  witness  qualified  by  an  opportunity  tu 
obtain  knowledge  of  it.  The  first  rule  here  consists  in  an  application  of  the 
general  principle  {ante,  §  654)  that  a  witness  must  exprtiiiy  appear  to  have 
had  the  meuni  of  knowledge,  before  his  testimony  can  proceed : 

1870,  Morton.  J.,  in  Welherbee  v.  iVorru,  103  Masi.  568 :  "  The  ruling  of  the  presiding 
judge  that  each  of  the  witiiewes  called  to  impeach  the  plaintiff  should  be  first  asked  the 
question, '  Do  you  know  the  reputation  of  the  plaintiff  for  truth  and  veracity '/ '  is  not 
the  subject  of  exceptions.  The  practice  upon  this  subject  differs  in  different  courts.  In 
iiis  State  no  practice  is  eatablktiied  us  a  rule  of  law ;  but  it  is  within  the  discretion  of  the 
presiding  judge  to  require  the  preliminary  question  above  stst'td  to  be  asked  of  each  wit- 
ness, if  hf  shall  deem  that  the  interests  of  justice  require  it.  The  same  principle  i»  appli- 
cable to  thb  examination  of  witnesses  upon  other  subjects.  ...  If  the  presiding  judge 
sees  that  there  is  danger  that  the  witness,  in  answer  to  the  usual  question,  '  What  is  his 
general  reputation  for  truth  and  veracity?  ',  may  give  incompetent  testimony,"  he  may 
require  the  preliminary  question;  but  this  rests  in  bis  discretion.' 

§  692.  Knowledge  must  be  based  on  Residence  In  the  Plaoe  of  Repute,  not 
on  mere  Inquiry.  The  admissible  reputation  is  that  which  is  built  up  in  the 
neighborliood  of  a  man's  domicile  or  in  the  circle  where  his  livelihood  is  fol- 
lowed (post,  §  1615),  and  it  is  of  slow  formation.  It  is  the  tita  of  all  that  is 
said  or  not  said  for  or  against  him.  Consequently,  its  tenor  can  be  adequately 
learned  only  by  a  residence  in  the  place,  not  by  a  mere  visit  of  inqu.ry,  or 
by  a  casual  sojourn,  or  by  a  conversation  with  a  resident  who  reports  the 
reputation : 


held  on  the  facts  not  qualifieil  to  testify  to  the 
law  of  Mexico) ;  1874,  Consolidated  Ins.  Co.  v. 
Cushow,  41  .Md.  79  (a  liiwyer  residing,  hut  not 
shown  to  be  pructising,  in  the  foreign  State,  held 
qualiKed)  ;  1891,  People  v.  McQuaid,  85  Mich. 
Ii3,  125,  48  N.  W.  161  (to  prove  that  a  certain 
( lition  of  Pennsylvania  statutes  was  there  com- 
monly U8e<l  as  correct,  a  clergyman  was  admitted 
who  had  consulted  the  statutes  of  that  State  in 
performing  his  duty  for  marriage  ceremonies  and 
had  observed  the  use  of  that  edition  in  the 
courts) ;  1868,  Hall  r.  Costello,  48  N.  H.  179 
(Sew  Hampshire  lawyers,  who  as  counsel  had 
had  special  interest  and  opportunity,  admitted 
with  reference  to  a  topic  of  Canadian  law). 

Distinguish  here  certain  other  questions  con- 
eerninj!  foreign  law  :  ( 1 )  Whether  the  witness  is 
sufficiently  akilkd  as  a  lawyer  (ante,  §  661)  ; 
(2)  where  ii  foreign  statute  must  he  proved  by 
6op!f  (jiost,  §  1271) ;  (3)  whether  pritUtd  copies 
of  a  statute  (pmt,  §  18S4),  or  leffal  treatises 
(post,  §  1697),  or  reports  of  deeisiima  {post, 
I  1703),  may  be  used  ;  and  (4)  whether  the 
Opiiiiim  riile  interrioses  any  obstacle  (post, 
41953). 

*  Accord:  Aln. :  1898,  McClellan  v.  State, 
117  Ala.  140,  23  So.  653  ("  ordinarily  "  the  wit- 
ness' means  of  knowledge  will  not  be  inquired 
into,  if  he  says  that  he  knows)  ;  III. :  1859, 
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Crabtree  r.  Kile,  21  III.  183  ;  1881,  Cnibtree  v. 
Hagenbaufth,  25  id.  233,  238  ;  1887,  Spies  v. 
People,  123  id.  1,  208,  12  N.  E.  865 ;  if««.  .- 
18S3,  Com.  V.  Rogers,  136  Mass.  158  (the  judge 
may  inquire  whether  the  witness  has  any  knowl- 
edge, but  not  into  its  means  or  extent) ;  Miss.  : 
1884,  Pickens  v.  State,  61  Miss.  563,  566  ;  ISH.'), 
French  t>.  Sale.  63  id.  386,  393  (in  effect  dispos- 
ing of  the  contrary  dictum  in  Powers  v.  Pres- 
groves,  38  id.  227,  242) ;  y.  Y. :  1895,  Carlsfiii 
V.  Winterson,  147  N.  V.  662,  42  N.  E.  347  ; 
N.  C. :  1829,  State  v.  Boswell,  2  Dev.  210 ; 
1843,  State  i>.  O'Nealc,  4  Ired.  88  ("the  regidar 
mode  is  to  inquire  whether  they  have  the  means 
of  knowiuK  the  general  character  ") ;  1843,  Stnte 
V.  Parks,  3  Ired.  296  (the  witness  must  ((rolessto 
know  the  general  reputation  liefore  testifvinc) ; 
1873,  State ». Speight,  69 N. C.  72.  76 ('■  whtthcr 
he  knew  the  general  character  of  the  witness,  and 
the  means  by  whivh  he  had  acqiiireti  that  knowl- 
edge, "  must  lie  asked ) ;  1 894,  State  v.  Colcy,  1 1 4 
N.  C.  879,"883,  19  S.  E.  705;  U.  S.:  1859, 
Teese  v.  Huntington,  23  How.  2,  13. 

The  following  case  is  apparently  no  longir 
law  :  1849,  Bates  i>.  Barber,  4  Cush.  107  (milk- 
ing the  strange  statement  that  "there  is  no 
question  of  competency  for  the  Court  to  settle, 
in  regard  to  the  knowledge  of  witnesses  ...  to 
reputation  for  truth  and  veracity  "). 
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wUii««'  general  cl.aracfer? ••);  ..'ri.at  cannot  »!/  -^  P«r*«cular  lnquirie8  a«  to  the 
when  it  wa,  known  that  .  wit„«.  Z  iZy^Vl'^rr-  •■"  "'i.  wo.  allowed! 
oppMite  party  to  «,„d  round  to  person,  who  h^..  f'^'  "  **"'''•  "»  P<>«il'le  for  the 
to  orm  an  opinion,  which  wm  aKrd*  to  b^tn'^^7^'"'"-  *«""""  him  and  from  thence 

im.  Mnrc,,  J.,  i,.  Douglass  v.  7'^  o  ^S  '"  f"--:;  *"  ^^trcy  hi,  c«dit." 
nmch  rea«,n  to  fear  that  thi.  method  [of  "aj^tin  ^V  «""""  '"'«>  "'ere  U 
uniafe  one.  The  general  character  ivTth-  "?*"^  "'"K  •'eputation]  would  prove  a  verr 
community  where  fe  ha,  resiS^1.d;2iU?irt'^^^^^  in  which  a  person  iAeld  ?n  hT 
only  proper  witne^e.  to  testify  L  to  .uctcEc  er  I?  ^  """  ''"'"""""'y  -«  ^'> 
the  tertunony  of  the  defendant",  agent  wnt  intrtt:*  """'"^  **  •""*'•  '^  depend  upon 
may  be.  to  collect  inforn.ation  toEr"  he  deftlnr'"""""^:  *"  '"""'  'trangerHt 
ne»  would  not  .peak  of  hi.  knowledge  of  the  pla  Sr."  hi  "7*  '"  ""^  """•  »"  *»■  *''- 
.n^re^.t.on  theret.  hut  hareiy  .tate^i.  ^^S^^^^t^:^^^::-:^^ 

How  long  this  residence  must  have  bppn  «,  ». 

cile  or  occupation,  cannot  be  dXd^;' "^^^ -"i°  th,  place  of  do.i- 
vaned  according  to  circumstances  • »  anrl  ir  t.  iVu^^  quahfication  has 
trial  Court  '"swnces,     and  it  should  be  left  entirely  to  the 

4.    Handwrttliig. 

ideLSti!;Th?:dTrrtinr^'''  "-"'^«  «  '^^-'-  ^-^    The 
knowledge  al.ady  sp^Cof  (  nf  res";  "^  ^'^  '""'^«  ^«^"-"-l 

with  the  type  of  hLEng  ii C^tif  a^^^^^  ^^  ^'^^  *""«- 

.  .«^..  ..  p..  .  .....  ..«  ".^""*'°'^'  -'^  -  ^''--tion  of  the  disputed 


tlnnx  from   knowlwl™  ^t • 'ery  amerent 


«plf"l    ^™#        ?1^'  '"""  common  report  it- 
w?,L  ?h  <•'*"'  '^^  """«»»  *>-•'"  to  the  , .lace 

Ala. :  1848,  Sorrelle  v.  Cnig.  9  Ala.  Md  Kin 
(one  who    ve<  20  miles  «»  .v  ?.^j  f     •      '  '^''' 

.^■Smore'than  20  muU  aw.y^1S,&'l88r 
7  19  So   /,«/%'  ^.^^hanan  r.  State.  109  id 
d'uded) :  2f  •'"S'sta/"*  'i"""'  '"'y-  "■ 


State  .Hr4i«rh:»7.r^;8"r8''^v''^3''i 

Mni^i       **J  <«''">ea»  from  another  State    « 

Kt.°"4i\T>f3f  ,^;;her' ?"'^>- "• 

3::'rt:.ii'"'^r?'-^^^^^^^^^^^^^ 

8   E.  602  f  r^"'^i8V J7„r  ^O  «•  5^-  539'  IS 

•lo  ni«.  ^u,  297,  1  N.  W.  59  (not  pIoai-I  •  1«s» 
Wnlha  .White,  68  id.  26,  2^  15  N  W^67 

M.T  •  1817   i*"""*!  thejepntation  isViot  nece,. 
■fy .  1817,  Kimmel  v.  Kimmei,  3  8  &  R  sad 


An   W*:    ind*  ;,     '  ''"*"'  "■  '^ontenot,  48  Iji.      2Q  ^    V   WoVi-  '  "T*;'"  *'•  °»«»  1U3  Ga.  629 

XKoj^„i\\'rd"r7'^r^^^^^   F"---'irtr;^~„!-^:  tifpi- 

'[•m.  .■  1866,  Corn.  r.  Lawler  12*^1  7iTi^ '     ^^  *>."*«*'»"  *''««  the  r^wo/^m^^  itaeff  £^,i 
tbe  impenching  witum  hid'.a!itMjt'     ''"'""'  "  '  '^''"»'  "»•  (^fZiT 
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ipecinien,  the  witnens  comparing  the  two  in  hia  mind  and  stating  whethi 
the  latter  is  to  be  regarded  as  genuinely  an  inntance  of  the  type  in  questio 
How  to  evidence  the  type  of  handwriting  circumstantially  —  i.  e.  by  inc 
vidunl  specimens  — is  n  different  matter,  dealt  with  elsewhere  {ante,  §  38 
post,  §§  2001,  2016).  The  inquiry  here  concerns  the  mode  of  proving  it  I 
testimonial  evidence,  t.  e.  by  a  witness  who  declares  that  he  is  acquaint< 
with  the  type  of  handwriting  in  question.  To  satisfy  this  situation  the  wi 
iiess  (1)  must  observe  the  specimen  in,  dispute  ;  this  we  may  assume  he  wi 
do ; '  and  (2)  must  bring  to  this  examination  a  knowledge  of  the  type  t 
writing  with  which  it  is  desired  to  affirm  or  deny  a  connection.  It  is  tl 
adequacy  of  this  knowledge  which  is  here  to  be  examined.  When  may  tl 
witness  properly  claim  that  his  opportunities  of  observation  have  been  8U( 
as  to  give  him  a  fair  knowledge  of  the  general  type  or  character  of  tl 
person's  hand  ?  That  this  is  the  question  has  always  been  clearly  reuognizt 
by  the  Courts : 

1816,  Dallai,  J.,  in  Holt  X.  P.  4L>1 :  '•  What  are  the  materials  of  judgment  to  which 
witness  haa  recourse  when  he  says  that  he  believes  a  particular  signature  to  be  the  hai: 
writing  of  a  particular  person  1    He  haa  seen  the  person  write,  and  he  is  presumed 
have  formed  a  standard  in  his  mind,  and  with  that  standard  to  compare  the  writing 
question.     This  standard  will  be  more  or  less  perfect  according  as  the  instances  have  be< 
more  or  less  frequent." 

IS-tO,  Brorunn,  J.,  in  Cunningham  T.  Bank,  21  Wend.  568  :  "  A  witness  must  in  soi 
way  have  acquired  a  knowledge  of  the  general  character  of  the  party's  handwriting  befc 
lie  can  be  qualified  to  testify  on  that  subject." 

18t0,  Ga-ilun.  J.,  in  Pop*  v.  Askew,  1  Ired.  16,  20:  "The  testimony  now  received 
that  of  the  belief  of  a  witness  as  to  the  identity  of  character  between  the  writing  in  qu( 
tion  and  the  exemphir  of  the  party's  handwriting  in  the  mind  of  the  witness,  whi 
exemplar  has  been  formed  upon  previous  sufficient  means  of  observation.  The  enqui 
is.  What  does  the  law  hold  to  be  those  adequate  and  sufficient  means  of  observation  ?  " 

"What,  ihen,  are  the  various  recognized  modes  of  obtaining  knowledge 
It  must  be  understood  that  this  does  not  involve  the  testimony  of  one  wl 
saw  the  very  disputed  document  being  written.  Such  a  witness  mak 
no  comparison  ;  he  saw  the  act  of  writing,  as  he  might  have  seen  the  a 
of  ploughing  a  field ;  and  he  needs  no  knowledge  of  the  general  charact 


'  For  the  authorities  on  the  question  whether 
a  witness  to  handwriting;  may  testify  to  a  lost 
ditpiited  documerU  or  whether  a  deponent  must 
have  the  document  shown  to  him  at  the  time  of 
taking'  the  de|iosition,  see  post,  §  1185. 

*  'The  followinf;  opinions  also  expoum)  the 
prineiplp:  1852,  Bnivton,  J.,  in  Kinney  i>. 
Flynn,  ?  R.  I.  319,  82«  ;  1872,  Bovden,  J.,  in 
State  I).  Woodruff,  67  N.  C.  90. 

The  question  has  occasionally  been  raised 
whether  one  can  testify  from  this  basis  to  the 
genuineness  of  n  marksman's  mark  —  i.  «. 
whether  there  is  any  constancy  of  peculiarity  in 
the  mark  of  an  Illiterate  which  can  serve  as  a  type 
or  standanl.  There  should  he  no  hard-and-fast 
rule  i  the  discretion  of  the  trial  Court  should  con- 
trol. Such  testimony  seems  generally  to  have 
been  treated  as  allowable ;  1830,  George  r.  Surrey, 


M.  h  M.  516  (here  the  mnrk  was  an  habiti 
one,  and  had  a  certain  pnuliaritv) ;  1848,  Saj 
t>.  Glossop,  12  Jur.  464  ;  1849,  Pearcy  v.  Dickl 
13  id.  997  ;  1850,  Stronft  v.  Brewer,  17  A 
706,  710  (good  opinion  by  Dar<];an,  C.  J.);  18( 
Jackson  r.  Van  Dusen,  5  Johns.  155  (here  tin 
were  two  initials  as  a  mark) ;  1897,  State 
Tice,  30  Or.  457,  48  Pac.  367  :  1868,  Carsoi 
Apical,  59  Pa.  493,  498,  503  (will) ;  1842,  Fo 
V.  Dennis,  3  Humph.  47  snnble.  Cmtra:  18.' 
Carrier  v.  Hampton.  11  Irevl.  307,  311  ("Oe 
erally,  a  mark,  a  mere  cross,  cannot  be  id( 
tifieil ") ;  1807,  EnRles  ».  RniinRton,  4  Yeal 
345,  346,  obiter;  1851,  Shinkle  v.  Crock,  17  f 
159,  161  (inadmissible,  where  the  mark  has 


pculiarity  ;  yet  here  a  witness  who  said  that 
had  was  exc' 


I  excluded). 
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of  the  writer's  hand.  Excluding  this  kind  of  testimony,  then,  tlie  various 
iwssible  modes  are  three:  (a)  Knowledge  obtained  by  teeing  the  ptnon 
write  some  other  doevments  or  signatures.  —  indicated  by  the  phrase  ex  visu 
seripfionis ;  (6)  Knowledge  obtained  by  seeing  documents  otheruige  known  to 
have  been  written  by  the  person  in  question,  —  indicated  by  the  phrase  ex 
seriptis  olim  visit ;  (c)  Knowledge  obtained  by  an  examination,  in  or  out  of 
court,  for  the  express  purpose  of  obtaining  such  knowledge,  of  (loe:.mfnfs  iiid 
to  have  been  written  by  the  person  in  question,  —  indicated  bv  the  j.hrase  ex 
compnratione  tcriptorum  or  ex  t;ripto  nunc  visa.  Within  one  or  the  other 
of  these  modes  must  fall  any  source  of  knowledge.  In  each  of  these  modes 
two  elements  are  involved,  giving  rise  to  different  difficulties  and  different 
rules.  The  witness  who  says  that  he  has,  in  one  way  or  another,  learned  the 
character  of  the  person's  writing  by  the  observation  of  specimens  of  it  neces- 
sarily predicates  two  things,—  (1)  first,  that  specimens  of  liandwriting  were 
considered  by  him,  and  (2)  secondly,  that  they  were  genuinely  written  by 
the  person  in  question.  The  second  of  these  circumstances  is  as  essential  as 
the  first ;  and,  under  each  mode  of  knowledge,  it  is  to  be  considered  whether 
both  are  present 

Before  taking  up  in  order  the  three  modes  of  acquiring  knowledge,  it  may 
be  noted  that  (on  the  principle  of  §  654,  ante),  the  witness  must,  before  pro- 
ceeding with  his  testimony,  expressly  appear  to  have  had  the  means  of  knowl- 
edge :  »  for  the  possession  of  it  is  not  presumed  beforehand. 

a.    Ex  Visu  Scriptionis  (Seeing  the  Person  Write). 

§  694.  Number  of  Tline*.  Whether  one  could  obtain  a  sufficient  notion 
of  the  general  character  of  a  person's  hand  by  seeing  him  write  once  only 
might  well  have  been  doubted.  Tradition,  however,  has  handed  down  a 
fixed  rule  that  seeing  the  person  write  once  only  is  as  a  matter  of  law 
sufficient : 

1803,  £Won,  L.  C,  in  Eajkton  v.  Kmg,ton,S  Xea.  473:  "  You  called  a  witness,  and 
asked  whether  he  bad  ever  seen  the  party  write.  H  he  said  he  had,  whether  more  or  less 
frequently,  If  ever,  that  was  enough.  .  .  .  You  might  call  one  who  had  not  seen  him  write 
for  twenty  years,  and  if  he  said  he  believed  it  was  the  writing  of  the  person,  that  evi- 
dence might  go  to  the  jury." ' 

416*  l1l''i^'«'"^M;r  S.'"."8f'"'"'.  J.OO.Al"-  handwriting.  The  «,nrce  of  hi.  knowledge  is  a 
416,  419,  U  So.  283  (omission  of  preliniinary     question  for  investiBation,  an.l  eoes  eiitirelv  to 

•' in  i;  ;    '        •    ?  ^\.     *i^  ',"'  "*^  "■"  ""y  '*<*^'''  ^«3-  ••  1801,  Garrell,  r.  Alexander 

m  »»  "'»"/ •o'-JV: '•'«»  »•«  know,  it,  if  he     4  E»p.  37,  Kenyon,  L.  C.  J.;  1817   Powell  » 

Mo  aor«  "f*,','  l^^h  ^^^  '!:u^T"-'  "«  *■""'•  2  stark.  164  1838,  Willmin^.  WomlTi 
Mo    605,   614,   22  S.    W.  808  (that  he  i.  ac     8  C.  *  P.  381 ;   1836,  William^  J     and  Pat- 

In  r.^J.T'''  "'  '^.-  ''*•,/''  ^-  ^i  "'"■  "»•  "»:  1839,  Warren  v.  Andoion,  8  Scot 
statute  X™^?^?"'."^"!)'*  """  *^\*  ^'■'  2,8*  <*'">  »"'"  "rcumstances);  1808,  Evan,' 
statute,  htenlly  constnied,  dwpenses  with  any     Pothier,  ii,  160  ("  I  have  known  the  adn-iaaion 

eZ  (3a""'^«if  1S96  "s"?,T«  r«"'  of  ''"°".>-  of  »>"»  ^"J^"'^''  '''^J  «>  far  a,  for  an  .1^^^ 
clm^t?^;  L  »  J?*'  *  f  2«.(*  any  »>tneM  i.  after  the  failure  of  other  attempt^  to  stand  up 
.wT^W  K  'f  f^  "  *°  *"",>''«f  "•?»  »i'l  ""J  swear  to  a  knowledge  of  the  writing  of  thS 
.wear  that  he  knows  or  would  recognize  the     opposite  party  from  having  once  looked  over  hi. 
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It  IS  true  that  one  may  even  now  be  deemed  incompetent  if.  though  I 
saw  the  act  of  writing  done,  he  in  fact  formed  no  idea  of  its  character;*  th« 
a  tendency  is  perhaps  growing  to  leave  the  matter  to  the  diucretion  of  t\ 
trial  court;'  and  that  juJges  have  sometimes  expressed  dissatisfaction  wit 
a  rule  of  such  blind  and  unquestioning  dogmatism.  Nevertheless,  the  rul 
is  a  settled  one. 

§  G95.   Lencth  of  Time  tieforehand.     The  accepted  tradition  is  also  that 
makes  no  difference  how  long  it  was  beforehand  Jiat  the  act  of  writing  wt 
observed : 

me,  William,  J.,  In  Do,  v.  Swtermart,  8  A.  ft  E.  720:  "  Subjwt  to  th«  qualifieatio 
of  Lord  Eldon  [that  there  muRt  have  been  formed  Rome  belief  about  the  writing]  whic 
seemH  to  be  the  criterion  and  to  decide  the  question  in  each  case,  I  am  aware  of  no  ru 
attempting  to  prescribe  the  quantity  of  knowledge  which  is  requisite  to  enable  a  witue. 
to  speak  to  his  belief;  what  degree  of  freshneit  and  recency  in  the  correspondence  1 
admit,  or  whnt  antiquity  to  exclude,  may  (as  the  reason  of  the  thing  would  induce  on 
to  expect)  n  vain  be  looked  for.  To  the  jury  it  must  go,  iu  the  language  of  Lord  Eldoi 
from  the  highest  to  the  lowest." » 

Here  again,  modern  policy  w  ignored  in  the  rigidity  of  a  rule  which  make 

no  allowance  for  dimness  of  recollection ;  but  it  cannot  be  said  that  the  judi 

cial  discretion  is  allowed,  as  it  ought  to  be,  any  limits, 

§  696.  Qauitity  of  Writing  Men.    The  quantity  of  writing  that  was  soei 

IS  wholly  immaterial.'    It  has  even  been  conceded  that  one  who  testifies  t. 

the  genuineness  of  a  signature  need  only  have  seen  the  surname  written.'    Bm 

shoulder  when  writing  a  l«tt«r  at  an  slehonse  "); 
Can.:  189»,  Marcy  p.  Pierce,  4  N.  W.  Terr. 
246  ;  U.  S. :  1847,  Woojford  ».  MeClenahan 
9  111.  89,  «mA/«;  1873,  Burdick  t>.  Hunt,  43 
Ind.  386,  umble;  1885,  State  v.  Goodwin,  37 
La.  An.  713,  713  ;  1849,  Smith  if.  Walton,  8 
Gill  82;  Edclen  v.  Uoiigh,  ib.  91  ;  1850,  Hoitt 


gree  of  certointy  whether  ths  writing  olfetvd  i 
his  senniua  handwriting"). 

'1889,  Wilaon  v.  Van  Leer,  187  Pa.  377,  i: 
Atl.  1097. 

*  .,4a»nl;  1803,  Kagleton  r.  Kingston,  i 
Ve».  476,  Eldon  L.  C.  (iinoted  niife,  f  694) 
1889,   WiUn   ».   Van  Lkr,  127  Pa.  877,  1! 


::  ££•  S  I-  ,"•  2«i,.-,i:-=  •  Fi'^!^?^  r  i.Vi.K' w 


«.  Sanborn  25  id.  110,  lemble;  1858,  Burn, 
ham  r.  Ayer,  36  id.  184,  temhle;  1873,  Hum- 
mond  ».  Varian.  64  N.  Y.  400 ;  1898,  Diggins' 
Estate,  88  Vt.  198,  34  Atl.  696  ;  1872,  Pepper 
V.  Bamett,  22  Oratt.  406.  Tile  ntatement  that 
seeing  write  once  is  sufficient  has  been  repeated 
obiter  again  and  again,  and  it  would  be  unprof- 
itable to  record  each  time. 

»  1781,  De  In  Motte's  Trial.  21  How.  St  Tr. 
810,  BuUer,  J.,xmblr,;  1849,  Hoiiper  v.  Anhlxv 
15  Ala.  462 ;  1856,  McNair  v.  Coml;  26  Pa.  390 
(seeing  once  only  8uffic;e»,  if  an  impreasion  of 
the  character  of  the  writing  was  gained).  The 
following  ruling  goes  rather  on  the  principle 
of  }  570,  a,Ue,  that  an  illiterate  is  not  exiiert 
enough  to  testify  to  handwriting  at  all  :  1895, 
People  V.  Corey,  148  N.  Y.  476,  42  N.  E.  1066, 
by  a  divided  court  (an  illiterate  person  who  had 
seen  the  defendant  write  once  and  could  prac- 


Renshaw  v.  Firet  National  Bank,  —  Tcnn.  — | 
63  S.  W.  194  (one  who  Haw  the  handwriting  ir 
1857-60,  admitted) ;  1896,  Diggina'  Estate,  6C 
Vt.  198,  34  Atl.  696  (once,  20  years  before,  ad- 
mitted). 

'  1891,  Gibson  v.  Trowbridge,  96  Ala.  357, 
361,  II  So.  365  (one  who  "saw  cuniiiderahle 
writing  of  E.,"  excluded) ;  1899,  Marchail's 
E»t.,  126  Cal.  95,  68  Pac.  449  (knowlwlge  ol 
signature  alone,  sufficient);  1893,  .Sala/ar  v 
Taylor,  18  Colo.  538,  546,  33  I'ac.  369  (liank 
clerk  and  attorney,  who  had  often  seen  the 
party  write  hit  name,  admitted) ;  1895,  Ken- 
dall's Ex'r  r.  Collier,  97  Ky.  446,  30  S.  W. 
1002  (auffieient  on  the  facta) ;  1895,  Com.  t>. 
Hall,  164  Mass.  152,  41  N.  E.  133  (sufficient 
on  the  facts);  1885,  State  e.  Stoir.  85  Mo.  273 
(sufficient  on  the  facts,;  1902,  State  r.  Hall, 
—  S.  D.  — ,  91  N.  W.  326  (sufficient  on  the 
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tically  neither  read  .ol  .n^rgru^.^^  ^^cuUim',  ?LZ  .&TwL^''20l 

rejec  ed   on  the  principle  that  "  Move  a  witnesi  46  pic.  241    sufficient  on  the  facte).  ' 

of  annth^r""'"*^  *°|.'*'  iV°  *'"'  '"''.nrtwriting  •  1827,  l!ewis  v.  SapiJ;  Moo.l  M.  39,  Ah- 

of  another,  ...  he  should  have  an  intel  gent  bott,  C.  J.  •  1849  Smith  r  W.Unn    s  Pi  1  m 

acqnaintence  with  the  handwriting  of  the  pa1?y,  Co„)„    isir     PowT^.^C  '  2  Steik    mi 

so  that  he  can  detennine  with  a  reasonable  de-  EUenborongh    L.  C   J.  '  ' 
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it  ought  to  be  remembered,  by  those  CourU  which  h«v.  not  ruled  on  the  fo«. 
Komg  topic,   that  the  unwi«,  liberality  of  the«  ruu    i.  e^pl^nable  by  the 
h« tory  of  the  law  (i.,t.  J  1991).     It  wa.  tl  ,  prod,      of  a  urwlL7th 
mode  of  knowledge  wa,  the  only  orthodox  onef when  even  the  ^-co  d  mo. le 

1:7."  s  r'^  "n ''"'  "*"*'"'"«  "'"'^j'^"""'' '"'« -»- "'« S 

mode  (exunpto  nun,  vuo)  waa  not  recognized  at  nil ;  bo  tha.  the  pnucitv  of 

iir^./^,.!   f  '""y.th^  Court,  of  to-day  would  do  well  to  abandon,  now  that 
the  stress  of  necessity  does  not  exist. 

§  697.   WriUn,  poat  Utem  motaai  Aftw-aoqalred  KnowUdM     It  is  ob- 
vious that  one  who  denies  th   genuineness  of  a  writing  which  an  opponent 

iritL  S  ■  {  '"'f'^^"^  '»'»"«  P"T^"«'  of  showing  the  tvpe  of  his 
writing,  t  IS  true  that  one  cannot  vary  his  handwriting  entin^  at  Is 
pleasure;  but  it  is  safe,  as  a  rule,  to  accept  no  testimony  founded  on  suh 
s,*ame„s ;  •  though  the  matter  should  be  left  to  the  trial  Courts  di  Jet  o^' 
Bu  no  such  objecuon  attaches  to  specimens  thus  written  at  the  op,K,nenf8 
reques  .  for  here  the  opponent  in  effect  takes  the  risk  of  the  hand  being 
feigned,  and  waives  the  objection.^  There  is,  moreover,  no  objection  to  tZ 
mony  based  on  an  act  of  writing  subsequent  to  the  date  of  the  disputed  writing 
.f  no  controversy  had  arisen);,  the  type  of  writing  is  nlwayrassuS  o 
^Z^"  '"'"'^"'"^^^  '"^^  Bame. -an  assumption  forced,  b'ut  prac'ally 

§  698.   Qnauty  of  Witaaw'  Optaion.    The  witness'  belief  as  to  the  f  enuine- 
ness  or  non-genumeness  of  the  disputed  writing  need  not  be  a  positive  or 
nqua hfied  one  :  jt  is  enough  if  he  "  believes  "  or  "  think.  "  it  to  be  one  or 
the  other.'    But  his  belief  must  be  founded  solely  on  the  type  of  hand 

cr:r:ce';r  "^  '^""'-""^  --^  '••«  ^-^^^'^  -™^  ^•^--^  -  -•- 


»  1890.  Dakota  r.  O'Hin.,  1  N.  D.  44,  44 
N.  W.  1003  (since  trial  began);  1879,  Reese  ». 
Kecw,  90  Pa.  93  (iliiring  tml).  '        «  "■ 

,„.'  !SJ^  Thompron  v.  Bennett,  22  U.  C.  C.  P. 
393,  401  (testimony  baaed  on  aignatureo  written 
hy  the  alleged  make™  in  the  witneea'  prewnce 
eipressly  to  illustrate  their  handwritme,  re- 
pnved,  perOwynne,.!.);  1895,  Tiickere  Hvatt 
"8  Ind.  471,  42  N.  E.  1047  (the  me™  faK 
enoiigh  to  exclude,  if  no  abuae  of  Court's  dis- 
cretion appears). 

»  Compare  the  analogies  of  §  2000  and  {  2018 
post.  * 

*  1852,    Keith  r.    Lothrop,   10  Ciish.  457  • 

902,  Ratliff  V.  Katliir,  131  ^.'c.  425,  42S    E 

887  (one  who  knew  the  hand  after  1873,  al- 

V\oA?  '"'''y  '°  "'*  Kenninenesa  of  a  document 
Of  io69). 

So,  too,  the  knowledge  may  be  acquired  a/ler 
the  mtntn  nw  the  ditpuUd iaraino,—»  ques- 
tion which  becomes  im|iortant  when  the  orimnal 
u  lost:  1888,  Vye  v.  Alexander,  28  N.  Br.  89, 
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95,  117  (witness  to  the  writing  of  a  iosi  do,  ■• 
ment  may  speak  from  knowle<lge  of  the  type  oi 
handwriting  acquireil  afterwards;  "if  lie  can 
carry  down  the  mental  im|>ressioii  .  .  .  aiv!  iip. 
ply  It  to  the  pa|ier  that  is  in  question  and  tht  i 
produced  in  court,  why  may  he  not  reverse  the 
process  and  apply  his  knowledge  of  a  imiwr 
produced  m  court  to  the  mental  impression 
formed  in  his  mind  with  regard  to  the  fii-st 
paper  J");  1889,  Alexander  v.  Vve,  16  Can. 
Sup.  601  (foregoing  case  affirmed)';  1850  Por. 
ler  e.  Wilson,  13  Pa.  648.  That  the  genuine- 
ness of  a  lotl  dommmt,  not  pnKliiced.  niav  lie 
proved  by  testimony  to  the  handwriting,"  see 
7w<|1185.  * 

*  Po»t,  K  •%  ,  727. 

»  1797,  pacosta  v.  Pym,  Pcake  N.  P.  144  (the 
witness  said  the  writing  "  wa<  like  to  but  he  did 
not  think  *  was  the  plaintirs  handwriting,  lie- 
cause  he  knew  the  plaintiff  to  Iw  a  man  too  well 
acquainted  with  the  world  to  sign  such  an  ac- 
count " ;  Lord  Kenyou  ruled  tiiat  the  witneu 
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h.  Ex  Scnptii  olim  Vuit  {Setiny  knottn  Oenuine  Doninunt$). 

{690.  Orawral  Prlaeipl*.  The  diflicultiefi  that  urine  for  this  mode  of  tet 
mony  are  precisely  the  opjionile  of  those  ariitin{{  under  tlic  pruceding  ino< 
There  the  second  element  uf  knowled^  (<inU,\  (lO:))  —  namely,  that  t 
■pecimen  wen  wan  genuinely  written  by  the  penon  in  qnention — gives  i 
difflLulty,  k'cause  the  very  act  of  writing  it  wa»  seen,  and  therefore  t 
witnew  must  neceasarily  know  who  wrote  the  specimen  from  which  I 
knowledge  of  the  type  was  gained.  Here,  on  the  other  hand,  the  doc 
ineut  has  come  to  the  olMcrvntion  of  the  witnefis  without  his  seeing  the  e 
of  writing  it.  Hence  the  main  source  of  controversy  is  the  sufficiency  of  1 
grounds  for  believing  that  the  person  in  question  wa»  gtHuineUj  the  writi 
Taking  up  firsi,,  then,  this  clement,  of  his  grounds  of  knowledge  of  the  ty] 
the  simple  question  is :  Has  the  witness  adequate  groumls  for  l)elieving  th 
the  writing  he  observed  was  that  of  the  person  in  question  J  That  this  is  t 
real  inquiry,  and  that  in  this  mode  of  testimony,  as  distinguished  from  t 
preceding  one,  it  is  the  peculiarly  necessary  one,  has  been  clearly  expound 
in  an  early  Virginian  decision  : 

J 829,  Coaller,  J.,  in  Koirt'i  Adm'z  v.  Kilt'i  A'tm'r,  1  Leigh  225:  "  The  reason  wh; 
witneM  munt  ice  another  write  in  order  to  form  an  opinion  of  the  character  of  liii  hni 
writing  U  not,  I  apprehend,  because  seeing  the  party  write  gives  yon  n  knowledge  of  t 
oharscter  of  hishnnd;  he  must  see  the  handwriting  itself,  after  the  act  of  writing  ii  p 
formed,  in  order  to  acquire  that  knowledge.  But  when  he  sees  the  manual  operati 
himself,  he  knows  that  the  handwritinj;  which  he  at  the  same  time  or  afterwards  inspe 
is  the  handwriting  of  the  party.  He  thus  acquires  a  knowledge  ...  of  a  handwriti 
which  he  knows  to  be  that  of  a  certain  individual.  .  .  .  Being  acouttomed  to  see  t 
oiieration  is  only  full  evidence  that  the  writing,  which  you  have  thus  seen  and  the  cliar 
ter  of  which  is  more  or  less  distinctly  impressed  on  your  mind  according  to  circu 
stances,  is  the  character  of  the  manual  writing  of  that  individual.  [On  the  other  hai 
in  the  course  of  business  and  correspondence  you  acquire  an  equally  perfect  knowledge 
the  hanilieriting  of  the  individual.  .  .  .  But  this  writing  may  have  been  performed  by  I 
clerk  of  the  person  in  whose  name  it  is ;  and  if  so,  you  have  no  knowledge  of  the  hai 
writing  of  that  pemon,  though  yuu  have  of  that  of  his  clerk,  .  .  .  [and  the  relevancy 
such  knowledge]  would  be  intirely  defeated  by  proof  that  the  letters  were  written  by  < 
elerk,  and  is  weakened  in  proportion  to  any  doubts  that  may  exist  whether  the  pai 
whose  handwriting  is  to  be  proved  wrote  the  letters  or  not." 

This  being  the  reason  for  the  inquiry,  there  is  no  special  virtue  in  any  pi 
ticular  rule  as  to  the  nature  of  the  correspondence  —  whether  business 
otherwise  — ,  or  aj  to  the  consequences  of  the  correspondence  —  whether 
was  "  acted  upon  "  or  not.  Nor  is  it  a  priori  essential  that  there  shou 
be  mutual  correspondence  at  all.  The  inquiry  concerns  the  sufficiency  of  t 
witness'  grounds  of  belief  that  A  was  the  writer  of  what  the  witness  receiv 
under  A's  name ;  and  this,  that,  or  the  other  rule  must  ultimately  be  test 
by  this  general  nature  of  the  inquiry : 

must  consider  "  the  character  of  the  handwriting     Holmes  v.  OoMsmith,  147  V.  8.  ISO,  US, 
only").  Blip.    288  (qnestion    to  qualified  witne^sea 

But  this  13  a  diflerent  thing  from  testing  handwritiu,;,  whether  they  would  act  on  a  n 
them  ai  to  the  Mtnngtk  of  their  Mirf:  1893,      as  genuine,  allowed). 
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183U.  Bron^  J.,  in  CuHHinglum  r.  Bank,  21  W.nd.  MO:  ••  Th«  »atb«ntU>it«  of  .».- 
«lvi..g. I  antra  .....,].  other  cm-  p.ig,.t  U  p....ti„„^  ^\Jr,  iiTci!cZ,Zc^  Jilllu 

prov«l    .  .  .  Stft  ,Jl„g  ttloi...  the  fuct  th»t  the  witn«.  h,„  m-i*,l  on  the  Un.r,  I,  Jl  u? 

upon  «„p,  ^„  I  r.|u.,„.  -.uoh  .  r..,<,n  lu  will  ..ti.fy  th.  tUrt  a„a  ury  «  w,  Z  S 
witn..,^  Al.h.m»h  the  ftct  th.t  th,  wit»«..  h«  .cUJ  o„  th.  uZl^Znt^J^^ 
lone  „r  no  .u.porUuoe.  i»  .a«y  b,  of  g,«it  valu-  la  .  chala  ol  clroun»t.ntiU""iiul  "* 

The  uae  of  this  das,  of  testimony  is  comparatively  new;  iu  orthodoxy  was 
not  e,tHl.l,«l,ecl  m.,,1  the  Inst  century  {poM,  §  1993).     But  in  th.,  cnrly  load- 

"TT'i'rjl  T"  '■•  ^'''''^y-  ^^'"^  '^■'•"«  ^''«  'J"^-'"""  ''«'l  l>eco.ne 
entirely  orthodox,  the  principle  now  to  be  examined  -the  necessity  for  ade- 
quate ground  to  believe  the  genuineness  of  the  letfirs  -  were  clearly  brought 

orl'T'/ZilrW  I  ''*'"'*•  ^"'K'»'»«»«'  »85^  "  Amonpt  other  witn«w..  w..  died 
WM  to  the  deed  [..f  «„ft.rt  Earl  Ferrer.]  ^  .  wif.e,..  b«:a„«i  h,  had  «,«„  Jirru^Lu 
ter.  wrote  by  7.  C<,//.V»„.    Thereupon  h.  w«  a«k.d.  whether  he  had  ever  L7t  e  ,ild 

wrote  the  dd  letter.;  but  thst  hU  m-ter.  to  whom  th.  wiU  letter,  w.r.  wr^to  for   H. 

mformed  him  they  were  tl«,  letter,  of  J.  CMtinglon,  th.  uU  F,rrer.'»  .Uw.rd  who  wS 
h.  penK,n  pretended  to  have  attited  the  deed  in  question.    Hereupon  it  wToi.Lted  to 

of   he  letter,  wm  the  .am«  perwn  that  atteated  th.  dwd ;   for  that  th.  J  cZZlon 
hat  WM  .uppo.«l  to  write  the  letter.,  might  get  *,m.  other  per«,n  to  writ,  thtirfer; 

to  the  hand-wnting.  he  must  b.  able  to  .ay.  that  he  mw  .uch  p.rwn  write  The  CW 
r^ected  th.  .aid  J.J  becau..  h.  could  notLcertain  the  id.ntityTth.  .^L  Bu^  1 
^ii.n  wXT  ■•'.•  ""i  ''  ^r'  "•"""''  '"  •"  "•«'  ♦»"'  '*>•  witaeT.  have  .1  thj 
aenoe  by  letters,  and  that  It  can  be  made  out  that  the  party  writinir  such  letter,  i.  th. 

hand,  tho  h.  never  , aw  him  write.  Paor,  .Iu.tice,  wid,  If  a  .ub«:ribing  witne«To^ 
Jet  i?  *'■;  h*^"'-/"t;'""^  hand-writing  i,  to  b;  proved  in  ^W  a  wit  .e^ 
here  may  .wear  to  h..  hand,  by  having  «*n  the  letter,  of  .uch  pernou  wrote  bv  him  to 

U  nTXr.''"^ri''"'!' "T'T '""'"*'«' •'^''''  oircumstarce.  of  thaul  tiS 
ueUultribTn?.!       %\""  T'ft'  "'"  "^  «'•»'•  '^  P"""  'he  hand-wril  ng  ol 
.uch  .ubMnbing  witne...     But  my  Lord  Raymoxd  differed,  and  .aid,  that  thoN  .p«ia 
circumstonce.  could  not  vary  the  r«aK>a  of  the  thing."  ^ 

The  various  circumstances  that  may  be  regarded  as  affording  adequate 
ground  for  such  a  belief  may  be  grouped  under  three  heads:  (1)  admissions 
txpresdym&A^  to  the  witness  by  the  person  in  question;  (2)  implud  admit, 
siona ;  (.i)  other  circumstances. 

§  700.  (1)  BxpreM  Admlariona  >■  the  .ouroa  of  belief.     There  can  be  no 
question  that  an  express  acknowledgment  by  the  purporting  writer  affords 
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an  adequate  ground  of  belief  in  the  authenticity  of  the  writing  received,  and 
this  i8  generally  accepted.' 

§  701.  (2)  ZmpUad  AdialuioiM  u  tba  aonroe  of  b«ll«f.  An  implied  ad- 
mission is  universally  considered  as  equally  satisfactory,  —  i.  e.  any  conduct 
which  amounts  to  a  recognition  by  the  person  in  question  of  the  genuineness 
of  the  writing  received.  There  is  no  fixed  test ;  perhaps  the  most  accurate 
and  most  ilc:.ible  is  given  in  the  following  passage: 

1830,  Bronton,  J.,  in  Cunningham  v.  Banl;  21  Weiid.  560:  "The  acts  done  in  pursu- 
ance of  the  letters  may  be  followed  by  such  acts  of  approval  or  acknowledgment  on  the 
part  of  the  supposed  author  as  can  only  be  accounted  fur  on  the  supposition  that  he  was 
in  truth  the  writer  of  the  letters;  and  i'lere  can  be  no  doubt  that  in  this  way,  as  well  as 
by  a  direct  admission,  the  fact  of  authenticity  may  be  satisfactorily  established."  ' 

§  702.  (3)  Mere  Bzohange  of  Carreapondanoe :  la  thla  aniBolant  or  muat  it 
ba  "acted  npon"?    As  soon  as  those  sources  of  belief  are  reached  which 

Hisenlieimer,  78  id.  22,  24  (witurss  to  a  surety's 
Bii;ni>ture,  who  had  merely  "exaniine<l  liis  signa- 
ture to  his  reports  as  guarilian "  Hied  in  the 
(ounty  clerk's  office,  and  had  dune  so  for  the 
express  purfiose  of  inronning  liiinsrir,  exoludeil) ; 
1888,  Arthur  v.  Arthur,  38  Kan.  691,  17  Par. 
187  (witness  to  a  wire's  signature,  who  hud  seen 
it  only  on  one  document  bearing  a  notarr's  certifi- 
cate of  acknowletlgnient,  excluded  on  the  facts). 
The  following  statutes  aim  to  cover  this 
general  principle :  Cal.  C.  C.  P.  1872,  }  1943 
(any  one  who  has  "seen  writings  purporting  to 
be  his  [the  authi>r'a],  u|ion  which  ha  has  acted 
or  been  charged,  and  who  has  thus  acquired  a 
knowletlge  of  his  handwriting"  is  i|na1ifi«l); 
amended  in  1901  (by  substituting  the  lolluwing  : 
"seen  writing  puriwrting  to  be  his  and  upon 
which  the  8up|>osed  writer  has  acted  or  Wn 
charged,  or  which  consists  of  letters  received  by 
the  witness  in  due  course  of  mail  in  rrs|ionse  to 
letters  duly  addressed  and  mailed  by  him  to  the 
sup|>osed  writer  and  w!-o  has  thus  accpiired  a 
knowledge  of  the  handwriting  of  such  person  " ; 
for  the  validity  of  this  amendment,  w^  atitf, 
i  488)  ;  Mont.  C.  C.  P.  1895,  {  3234  (like  Cal. 
(".  C.  P.  (  1943,  unamended);  Or.  C.  C.  P.  1892, 
1 762  (like Cal.  C.  C.  P.  S  '913,  unameiide.1).  In 
Ixiuisiana,  the  Code  provision  for  proof  of  hand- 
writing has  been  held  to  exclude  testimony 
fnundeil  on  knowleilge  of  the  present  sort:  La. 
C.  C.  P.  S  325,  ed.  1901  ("If  the  defendant 
denv  his  signature  [to  a  document  in  the  plead- 
ing] in  his  answer,  or  contend  that  the  same 
has  been  counterfeited,  the  plaintiff  must  prove 
the  gi-nuincncss  of  such  signature  either  by 
witnesses  who  h.-ive  seen  the  defendant  sign  tlic 
act,  or  who  declare  that  tlicy  know  it  to  be  his 
signature  because  they  liavn  fn-cjuently  seen  him 
write  or  sign  his  name");  1812,  Snuve  v. 
Dawson,  2  Mart.  202  (under  the  old  Civil  Code, 
testimony  receivable  only  from  one  who  saw  the 
writing  executed,  or  from  experts  ap]xiinted  by 
the  Court);  1869,  Huddleston  v.  Coyle,  21  Iji. 
An.  148  (under  C.  C.  P.  §  325,  witness  Rfwaking 
from  knowledge  acquirwl  by  paying  drafts  not 
disputed  by  the  party,  excludeil);  1869,  Leon- 
ard's Succession,  lb.  S23,  semMe  (same). 


»  Ejramplcs:  1898,  Re<ld  v.  State,  65  Ark. 
47.5,  47  8.  W.  119;  1838,  State  v.  SiB-nce, 
2  Hariingt.  348;  1822,  Hammond's  Case,  2  Me. 
3:);  1860,  Woodman  v.  Dana,  52  iil.  9;  1873, 
Ham  iioud  v.  Variau,  54  N.  Y.  400.  Unneiws- 
sary  diwriniinatious  have  sometimes  lieen  made: 
1880,  Hynea  e.  McUerraott,  82  N.  Y.  52  (|ios- 
sil>le  exclusion  because  the  witness  gets  the 
admission  expressly  for  the  trial);  1840.  Poiie  ». 
Askew,  1  Ired.  IS  (exclusion  because  ttie  adnds- 
sion   was  made  to  another  than   the  witness). 

*  Examples  of  testimony  admilUd:  1832, 
Smith  e.  Sainsbury,  S  C.  &  P.  196  (where  the 
witness  hiul  merely  as  counsel  seen  an  affidavit 
uscid  hy  thd  opponent) ;  1821,  Johnson  v.  Da- 
verne,  19  Johns.  136  (where  the  witness  had 
received  jwynientof  notes  purporting  to  be  those 
of  the  signer  of  the  disputed  document);  1839, 
Cunningham  v.  Bank,  21  Wend.  6.19,  temb/e 
(same) ;  1873,  State  v.  Hastings,  63  N.  H.  453 
(a  jailer  who  had  read  letters  handed  to  him 
iiy  the  prisoner  as  hers  and  fnrwanled  bv  him 
as  such):  1849,  Oonlon  t>.  Price,  10  Irol.  387 
("  [notes]  established  in  the  mind  of  the  wit. 
ness  to  he  genuine  by  the  fact  that  they  were 
BO  treated  by  the  party  from  time  to  time,  by 
paying  them");  18^9,  Com.  v.  Smith,  6  S.  &  R. 
571  (where  a  cashier  had  habitually  made  pay- 
ments anil  received  receipts  from  another  casnier 
purporting  to  lie  the  person  in  question) ;  1876, 
Cody  r.  Conly,  27  Oratt.  323  (where  the  party 
hail  drawn  onlera  on  the  witness  which  the 
latter  piid  and  the  former  honored). 

Exampkiintleiitimonyejeciudtd:  182'»  '^reaves 
V.  Hunter,  2  C.  A  P.  477  (witness  to  t'lin  Uefend- 
ant's  hand  excluded,  who  had  seen  "other  pajiers 
in  the  master's  office,  which  were  admitted  to  be 
of  his  handwriting  by  the  defendant's  attorney," 
and  had  acted  on  them);  1850,  R.  r.  Crouch,  4 
('ox  Cr.  163  ((loliceman,  who  had  paid  money  to 
the  defendant  and  obtained  a  receipt,  for  the  ex- 
press pur|H>»e  of  informing  himself,  excluded ; 
unsound);  1866,  Putnam  v.  Wadley,  40  HI.  346, 
348  ( witness  excluded  who  had  seen  other  docu- 
ments purporting  to  be  signed  by  defendant, 
but  not  shown  to  have  been  "  recogiiized  as 
signed"    by  the  defendant);   1875.    Board    v. 
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do  not  consist  in  implied  admissions,  debatable  ground  arrears  TI.0  «  . 
matter  to  be  noticed  is  that  souree  of  belief  whS TstsTfL  !  ' 
of  tlie  course  of  the  mails.     If  A  n^ceives  alitor  J^\°  '"^'"^^ 

Here  the  controversy  begins  ^  ''' ''  ""'  '^'^  ^""^'^''^"'^ 

judges  is  not  uniform  nor  definite ;  but  SrS  at  ka  t ^''T  "^  "'' 
than  a  mere  e^lu^nge  of  i.Ulli,e„t  corres^Ze^T  """'''"''  """'' 

1799.  Kenyan,  L.  C.  J.,  in  Hatchelor  v.  Ilonempoo,!  o  E«n  Tl^?.  «Tf 
1  .Lit  of  corresponding.  „,.d  letter,  are  TBc^i^Xm  oZ l^tL    1  ^'"'''''  "'  '"  "«' 
transactiou  take.  ,lace.  that  may  enaWe  S  p^^to  .we«  to'hu"'""  "''"II  ""^ 
handwriting."  '^     '         **^*'  ">  ""  corresi>oiident'. 

1830,  £>ue  V.  Siickermore,  5  A.  &  E.  705-  Coleruln,     T  .    i.rTi, 
tran«iotio,«  have  taken  place  Mween    hem  u™.nh''f-;i;   l^J,  "  "^l""'-'"*'"  »  that] 
...n  writu.„  or  «ig„ed  b?  hi.„  hlre^I^  S  t'^tdr-ltrrc'T^^^^^^^^^^ 

A  had  in  «oL'wa;^::gS^.Tthe   e^^^^^^^  'T  '^  7''-'«  *"  ""o-  that 

ably  the  individual  who  wrote  Ihem    buT  ^Zt      •.  ''?"'"'"''  """^  *""  ""'"f°'-«  P"""^ 
handwriting.  [.-.  .  .he  malter  of  Winrf  w     t  effv  n'^^.'  dT  *  "T'^''"  "'  '""^ 

receipt  of  lettern  purporting  to  be  from  a  person  never  seen  and  with  wl!.     "         .      """^ 

«.ch  as.nre.  the  r^ipient  of  the  letrin^^liS;-^^^^^^^^^ 
Two  thmgs  must  be  noted  about  this  form  of  the  rule.    (1)  I„  the  first 
place  It  IS  not  clear  whether  the  judges  mean  that  the  requ  red  tran  Liln 
or  act  must  mvolve  an  implied  admission  knou^n  to  be'jW  meil,  „" 

WHsat  lea,t  «.,.t  by  B>  „„<W.V«,  post.  8  2I5"     Ln7l.    "'i^'^V ''^'"'"'"t;'*'  I^-'^IJ""™" 


" «"•»»"■»  .-nupiice    mat  Uie    Irttei 

was  at  leant  sent  by  B>  authnrily;  post,  §  2153, 
*  Acaml,  witli  minor  varintioiis:  182.'),  Tliunw 
f.  nisburiic,  2  C  k  P.  22  (vvitnm  to  the  .lefeiill- 
ants  haml  wlio  had  "re(eived  lettere  from  him 
u|H,n  which  be  bad  acted,"  re.eivctl) ;  18»7 
HiKhtower  v.  Ogletree,  114  Ala.  94,  21  .So.  934 
(mie  who  merely  received  lettera  imriiortiiKf  to 
ooiiie  from  one  who  couM  not  write,  not  ei.in- 
IHtent  to  authenticate  them)  ;  184«,  I'ate  i-. 
IVople,  8  111.  664  ;  1847,  Woodford  v.  MeClen- 
l.|iin,  9  ul  89  i  ]8r.6.  McClain  •,.  E.,hani,  17  B. 
Mnnr.  146,  U,5  (one  who  had  received  a  lett<.r 
«Ti(l  ausweiwl  but  O'ceiveil  no  further  letter,  not 

■  umiietent) ;  I860,  Chaffee  ».  Taylor  S  AH  601       „   Pl„t„l,..  ^n  ik>  ".r  -: "■'•    ■"»'■  r  lowers 

■■^'M;  1873,  Niine.  „.  Perry  13  M„„  Sji  -Ji}^  '  ",^-  ^\^°^'  2"  S.  K.  871  (a  eor- 
{merely  receivina  a  letter  Vcaii  ex.  ImlJi  T'-*!."'"''''"':''  of  mere  friendship,  not  involving 
im.  Violet  ..  W.  T»  Neb?:"66"'672ri8'     '"ZrJ™X'i™!  •::J'"!  "IT-.i-ufficieut)   « 


and 
-. ....  ..,-..  ..:^>r..^,„uimiie(i;  ;  i»;,z,  ISowman  p. 

SanlHirn.  25  N.  H.  110.  hitstman.  J.  ("  having 
«-en  gi.imwie  signatim,  or  writings  of  the  ,H,r- 
JoM.ei  her  in  traii«.cting  bnaines,  with  him'  «, 
tl.at  the  paiiera  have  h-en  a.ted  n,«,n  and 
recognued  by  bm,  as  genuine,  or  by  an  intimate 
«c.,uainb,ii..e  w,tb  aignatur-a  wind,   have  !,*„ 

ofl  fe".'  I'i'i'"  U^'"T  '""'"''™  tr«n,«„.tio„s 
of  life  );  is.M,  Burnham  ».  Aver,  36  i,l.  185 
(lollowiiig  the  preceding  case);  "1854,  Power  v. 
Frick.  2  Grant  307  (not  audicient  under  th^ 
cm-umsta.,cea)  j  1900,  State  i,.  Hall,  14  S.  I). 
161,  84  N.  W.  ,66  (one  receiving  a  letter  "in 
due  course  of  mail,"  ei.Iuded);  1894,  Flowers 
V.  Fletcher.  40  W.  Va.  103.  20  S.  K.  871    aeo™ 
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implied  admission  inferred  to  be  his.  Thus,  if  a  letter  purporting  to  be  B 
orders  a  ton  of  coal  and  it  is  delivered  and  then  B  comes  in  person  and  pa] 
for  it,  the  implied  admission  is  known  to  be  B's.  But  suppose,  instead,  thi 
a  check  purporting  to  be  B's  comes  by  mail ;  or  suppose  that  A  receives  a 
offer  and  orders  a  box  of  soap  from  B,  and  a  box  of  soap  then  comes  in 
wagon  purporting  to  be  B's ;  these  are  admissions  or  recognitions  which  on! 
purport  to  be  B's,  and  personal  observation  by  A  is  still  lacking.  Or  suppoi 
that  A  writes  to  a  theatre-clerk  inclosing  the  money  for  a  ticket ;  the  tick< 
is  sent,  with  a  letter  of  receipt,  and  A  goes  to  the  theatre  and  is  given  a  sei 
on  the  ticket ;  here  is  an  act  done  by  somebody  which  indicates  the  genuin 
ness  of  the  letter,  but  the  admission  was  not  necessarily  made  by  the  ticke 
clerk.  Looking  at  the  judges'  language,  we  find  some  prescribing  mere 
"  any  transaction  that  takes  place,"  or  "  something  which  assures  the  recij 
ent " ;  while  others  go  further  and  require  that  B's  letter  should  be  "  acti 
upon  and  recognized  hij  him,"  or  the  transactions  should  have  "  taken  pla 
between  them"  meaning  apparently  acts  by  the  person  known  to  A  to  be 
and  not  merely  acts  by  a  person  probably  B.  It  is  impossible  to  say  wh 
are  the  judicial  requirements  of  this 'doctrine  in  that  respect 

(2)  It  has  sometimes  been  supposed  (and  the  language  of  some  judici 
opinions  has  naturally  induced  the  error)  that  the  "  acting  upon  "  which 
necessary  may  be  or  must  be  on  the  part  of  the  witness  A.  This,  however, 
will  be  seen,  is  impossible  as  a  test ;  the  "  acting  upon  "  which  induces  tl 
faith  must  always  ultimately  be  that  of  B,  the  person  in  question.  Thus, 
a  letter  purporting  to  be  B's  invites  an  investment,  A  may  "  act  upon  "  tb 
by  investing  a  thousand  dollars  in  the  offered  enterprise ;  but  the  extent 
A's  action,  however  great  a  faith  it  shows  on  A's  part,  affords  no  further  re 
son  to  us  for  sanctioning  the  sources  of  his  belief.  If,  however,  interest  i 
the  investment  is  regularly  received  from  B's  office  —  in  other  words,  if 
himself  appears  to  have  "  acted  on  "  A's  answer  —  then,  but  only  then,  i 
have  that  sort  of  action  which  tends  to  show  the  genuineness  of  the  origin 
letter  purporting  to  be  B's.  It  must  be  remembered,  then,  that  the  force 
subsequent  transactions  as  a  ground  for  belief  lies  not  in  A's  part  in  the 
but  in  B's  part  in  them.  In  short,  it  is  B's  "acting  upon"  the  corresponden 
which  furnishes  the  real  and  ultimate  source  of  belief. 

(6)  But  the  majority  of  Courts  (and  this  is  the  orthodox  doctrine)  prel 
to  be  satisfied  with  something  short  of  this  test,  and  accept  an  exchange 
correspondence  alone  as  sufficient  to  justify  belief  in  genuineness.  That 
when  A  writes  to  B  and  receives  in  due  course  an  answer  purporting  to 
B':i,  intelligently  dealing  with  the  original  letter,  the  composite  data  of  t 
course  of  the  mails,  the  accuracy  of  the  directory,  the  likely  conduct  of  t 
receiver  of  a  letter,  and  the  improbability  of  a  forger  being  able  to  send 
intelligent  answer  or  series  of  answers,  avail  for  practical  purposes  as 
adequate  source  of  belief.  It  is  of  course  B's  anstper  to  A's  letter,  and  i 
merely  a  first  letter  of  B  (however  intelligent),  nor  an  answer  by  A  to  it,  tl 
can  have  this  effect,  —  though  this  discrimination  is  not  always  made : 
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o..  particular  bu..ne»/a„  a^./er  ia^/oeived^rr  ""' ''"^^^^  to  a  particular  per,".. 

~rre«p.nda„ee  by  leUer,'";:? clnter?:!.  eh  ^^'s^k'"  =/*  ^^■''-  "'-  "«  "een 
hey  were  received  [by  the  genuine  per,o„l  plrhanTin^^^  "  /o  render  it  probable  that 
that  courw  of  correapondeil  will  d.^  and  tl^t  h^  "^^"'^l"  *^  »"PP<»e  the  contrary, 
.  1838,  Doe  v.  Suckermore,  8  A.  &  E  7^  ir//  '^T  "^  '"  ""^«'"  «">«" 
.n  frequent  use.  and  which  indeed  haa"  almost  eSri'ni'*^  '^""*'''  *°  *"  expre*,ion 
this  subject  that  the  letter  or  letteTs 'S  C  L  '  ''r"''^"''^  °' *  P"'^«'-b  "Pon 
expreMion,  it  be  meant  to  ininlv  that  An.  k    •  '"""'  "P""'     "-  however,  by  this 

of  the  word,  act  Hone,  the  oSt  *„*  ini^hr^TouL"-''  T  "'"'^■''  "''  "'  ""^  -" 
necessary,.  .  Anything,  I  presume,  from  whih  !he  '"'  ^°'; r"""'*  "^  '*•«  «""  " 
may  suffice."    Palteion,  J.  -.  "  The  kno«  ll^^         .        ,  "^  °^  ^^e  writer  is  establishod 

seen  letter,  or  other  d<:cumenU  ^ro  e^t  rtl  X^^^^^  ^'"f  'j '''  -"ne,.  h'atg 
afterwards  communicated  personally  w  th  tt  par  v  ton  A  "^  "^  '^'  ^''''^'  ""'^  •'»^"'K 
documents,  or  having  otherwise  acted  upon  them  bvC»  """*""*'  °^  """^  '«""«  "' 
correspondence  or  aca.,ia.«:ence  by  the  iZv ?„  ^  ^  "  ""'''^"  Producing  further 

the  witness  transacting  with  the  ^rZ  I    ■  ""'""'  *°  "''''=''  »''«/  «I«te  or  bv 

mode  of  -municatiorb^tVi^Tl^^rrytT;^^^^^^  !^'^^'  ^  ^/-^othe^ 

of  the  transactions  of  life  induces  a  re^nabl™  ,  */""''  *"  ">*  °«l"'»^y  course 
were  the  handwriting  of  the  party/'  "  Presumption  that  the  letters  or  document! 

recei;e°d  Stfrom-^iilupSed  wS  Jf S  '  1  " ''''"''''  ''  *  -""-  '-o  has 
were  written  by  the  person  Tom  wlmm  tuT  T'  "^  """^'^  "  P^^able  that  they 
admissible  where  the.^i.  good TasliT  wfevftrtth?  iT "  ,  ^"""^  ^^"'^"^  "  ""'^ 
has  denved  his  knowledge  were  really  wrhtenbvth.  '!  '"""  "'"''''  ''"«  ^''-es' 

question."  •  "  ""''  *""»"  by  the  supposed  writer  of  the  paper  in 


The  truth  is  that  this  course  of 
value  according  to  circumstances,  and 
Courts  first  mentioned  to  be  sntisfie. 
to  leave  the  matter  to  the  trial  judge- 
flexibility  has  been  recognized  by  the 
which  are  now  to  be  considered. 

•  .^2°r''  "'"•  variations ;  164X  l^rH  xr.» 
guire's  Tiial.  4  How.  St.  Tr  653  tfS^  7?' h  i  I" 
wiitten  to  me  many  lettm  ">'  •  1 7«7  n'  n  °  'iJ  *? 

18M,   MurieU  f.  Wolfhaz™    ih    77,   '      .,  ' 

S''?M.'-,"*" '""  &  Sit 
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correspondence  may  vary  in  probative 

hence  probably  the  disinclination  of  the 

with  that  alone.    The  true  solution  is 

9  determination.    The  necessity  for  this 

Courts  m  the  additional  classes  of  cases 

18Q?'  Inv^  %^^''^''  103  i.l.  429,  2  .V.  K  808  •' 
1895.  Bulhs  ».  Katon,  96  la.  513,  65  X.  W  395  ' 

iJ.    "•o-:?  (where  the  answer  "1  have  »p»n 
letter  that  came  f™,„  their  office ;  1  hav/ha 
cor^sponrlenoe  with  them  so  that  I  could  know 

«  J  i,s^^2- 1  ?  IS^Q    r™  ^"P;  ^"-  '••  T''»™'o», 

^^^;^jn-.^«-ta":=::-i"n 

^».^4,  oliitler ».  Bremer  23  Pn    jtj    .     n    , 
schoolteacher  .oeivins'a'.^,^"e-„„f;„r::;,i„* 

25   ,r  m"  "iSS^'nl '  ''''•  S'"^^"-  P-^^  n" 

«  Atl.  J30    1829.  foalter,  J.,  in  Ruwt's  AJm'x 
V.  kile  a  Adm  r,  1  Leigh  228. 
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§  703.  Clarkt  famUlar  with  Aoeonnta,  Latten,  ato.  In  part  involving  the 
foregoing  doctrine,  and  yet  not  made  to  depend  upcr.  it,  is  a  line  of  precedents 
admitting  as  qualified  a  elerk  through  whose  hands  his  employer't  butineii 
eorretpondence  or  other  documents  have  passed  and  who  has  thus  become 
familiar  with  what  purports  to  be  the  hand  of  a  customer  or  of  his  employer.* 
There  seems  to  be  no  requirement  that  an  "  acting  upon  "  shall  be  expressly 
shown,  but  the  doctrine  really  rests  on  the  quite  proper  assumption  that  there 
must  have  been  numerous  and  convincing  acts  of  the  customer  or  employer 
which  have  verified  the  genuineness  of  the  documents.  On  this  probability 
a  rule  of  thumb  is  based,  without  requiring  special  inquiry  in  each  instance. 
The  rule  is  satisfactory  enough ;  it  goes  to  show  that  the  discretion  of  the 
trial  judge  should  be  given  great  latitude. 

§  704.  OiBoial  Custodian*  of  PredecMsor'a  Reoorda,  Family  Records. 
Another  class  of  persons  seem  properly  to  possess  safe  sources  for  estimating 
authenticity,  though  they  have  not  received  implied  admissions  from  the 
supposed  makers,  namely,  persons  who,  having  the  etistody  of  official  records, 
havr^  ;i  .  «  become  familiar  with  the  official  signature  of  a  predecessor  in  the 
office,  "  '  Jther  a  superior  or  one  of  the 'same  grade,  or,  having  the  custody  of 
family  record$,  thus  obtain  familiarity  with  the  handwriting.  The  propriety 
of  the  place  of  custody  and  the  general  reliance  upon  the  documents  for  legal, 
mercantile,  and  family  purposes,  are  a  sufficient  ground  for  belief  in 
authenticity : 

1838,  Denman,  L.  C.  J.,  in  Doe  v.  Suckermnrt,  6  A.  &  E.  740:  "In  ancient docnments, 
knowledge  of  an  officer's  handwriting  in  frequently  obtained,  by  an  observation  of  his 
signature  to  papers  which  he  would  be  called  upon  officially  to  sign ;  and  a  witness 
speaking  from  that  knowledge  may  give  an  opinion  whether  any  particular  writing  was 
made  by  the  same  person." 

1820,  Tn^lor,  C.  .1.,  in  Stale  v.  Allen,  1  Hawks  9  :  "  The  only  methods  of  prov  .g  the 
hand-writing  of  a  person,  sanctioned  by  law,  are :  .  .  .  Fourthly,  When  a  witness  has  be- 
come acquainted  with  his  manner  of  signing  his  name  by  inspecting  other  ancient  writings 
bearing;  the  same  signatare  and  which  have  been  regarded  and  preserved  as  authentic 
documents.  This  mode  of  proof  is  confined  to  ancient  writings,  and  is  admitted  as  being 
the  best  the  nature  of  the  case  will  allow." 

1874,  McKimtryyS.  in  Sill  v.  Reese,  47  Cal.  344  (the  witness  was  custodian  of  the 
Mexican  archives  in  California  and  had  consulted  several  hundred  documents  bearing  the 
signature  of  the  person  in  question) :  "  If  it  can  be  assumed  that  the  Mexican  archives  in 


»  1832,  B.  V.  Slaney,  5  C.  &  P.  218,  Tcnter- 
(len,  L.  C.  J.  (putting  the  cnse  of  a  merchant's 
clerk  wbo  has  Iweoine  acquainted  with  the  band- 
writing  of  the  merchant's  correspondents) ;  1884, 
Re  Stamhro,  1  Manit.  263,  2d7  (one  who  had 
examine*),  as  part  of  bis  duty,  accounts  sent  in 
by  an  agent,  held  qnalitied) ;  1900,  Tvler  v. 
Mntual  1).  M.  Co.,  17  D.  C.  Ap|i.  8.1,  93  (the 
manager  of  a  messenger  office,  wbo  hail  seen 
telegrams  and  receipt  tickets  pur(iorting  to  be 
signod  by  Mr.  fc  Mrs.  T.  and  bad  had  correspon- 
dence with  them,  allowed  to  testify  to  their 
signatures)  ;  1850,  Com.  v.  Webster,  5  Cnsh.  300, 
Bemis'  Kep.  197,  208  (a  writinK-mnstcr  who  as 
such  hail  written  iliplonias  w.ts  admitted  to  si^eak 


of  the  handwriting  of  the  defendant,  whose  sig- 
nature be  had  seen  appended  to  the  diplomas  c,r 
the  college  in  which  the  defendant  was  an  in- 
structor ;  Shaw,  C.  J.,  "  papers  have  passed 
under  his  notice,  in  a  business  or  official  capacity 
which  have  given  him  a  long  and  familiar  ac- 
qnaintance  with  the  defendant's  handwriting  ") ; 
1847,  Reyburn  v.  Belotti,  10  Mo.  598  (a  cl.ik 
through  whose  hands  letters  came);  ISOl,  Tit- 
ford  V.  Knott,  2  Johns.  Cas.  214  (a  clerk  who  had 
become  familiar  with  the  person's  business  conv- 
gpondence  with  his  employer);  1831,  Hess  r. 
State,  5  Oh.  7  (a  teller  in  a  bank,  wbo  had  seen 
correspondence  of  the  president  and  the  cashier). 
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J^nraTrhi^'S-tht:^;^'^^^^^^^^  ,;•>«'''«  r^  the«  ,rc..ive.  and 

handwriting  a.  one  ,ho  h«  receiv^  LT^™  or  b  M    '  "  """''  ''"°"''"^8'' "'  ^^at  pe„on'^ 
of  a  party  whom  he  has  nevt-r  .ee^  Th^  .  '"''»"?"«  *°  '^  "' *•>«  handwriting 

continuoiigjy  in  official  custodv  and  a1.L'„  k  •!  *  ''°«"'"«'"'»  ""d  records  have  remained 
forged  papen,  have  heen  .«^p«t  o  Jv  or  e'^^^^^^^^^  "'"'  ""  '"^  -^^^^» 

ae,n.redhis.nowiedgerof.eo,=;::;UStZ:rrc^rde;^^^ 
1-62  GO..I.1 1.  Llf^vt'sH"'  mi'  'f ' 

dolph  V.  Gordon,  6  Price  -il?  ;„k  '  ,'*'*'.«""■ 
wa/  ejected  beia„Jl"h  ,'  iUrt^nt Z' T 
B^nniueness  of  the  i.rohated  wi  I   wI.inTh    i"'? 

"|«rien«  wi'th  all  t L  m  ('"".'"'Jor.  familiar  by 


documents  pai;:^rfi^'J':^J,f-;»',';;J''l'»n 

1111(1  tlicre  swii  survcvi  i-t.-    nf„  i     '"""'^.  "no 
mirvB.nr .  „i„  •  ?•  *'°->  "■  a (li'ccns«'(   official 

antiqu  ty  of  the  wiiHnir  „,, ,    '^yr-gi  iicral  j  the 
witnesses,  vrlioL  I        *'t|       ™">""1"'"»  lack  of 

was  on  many  of  tife  tZl.  ?iio"fe.f ■8""'""'     2P  Sup!  466  (de  emnl^v.?/  L^'  ''IF'  S-  "22. 


t"  the  handwriting  „ronrH    ir*"*  *?  "'^'"'y 
431  15  id   II  -  W,l  H    ^""r  "•  '*'■""''"'  8  Wend. 

cUfe-j^.rrern-jtd*'^!^^ -' 

<lian);  1820   State  BAlltnio'"?  *''"  <""««"- 

('•anV,ent:uth^:^c''di  ens^ri88?'?rt?i'' 
'•■  Kamey.  98  N.  C.  514   4  s  p  j -'«/{'    "', 

f,„  .,""^'1  ny  nim,  hail  been  imbl  civ  kenf  ii.  ti,^ 
lanulv;  ndmittpih'  laoi:  ,'  "  "^v,*^!'' '"  the 
"8X.  C  147   2l4'p^ni/'"'^'"'-  ^anJ-'lord. 


"ritinff  of  /  7'""^  -"irveyor.  who  had  seen  the 

^-.ave  .en  so  long  dead  thai  -"ef ^^f^^n^' So:Sgt;\ Ih 


20  Sun   Atte,  °',  •  '"'"'  I'O  U.  S.  422 

clerk  Lf?  I""*  employed  for  many  je^r,  „i 
Meri,'.!  ''l*?''  "",■•  ™«todian  of  Spanish  and 
with  he  ""^T"'  •"■•''  '"ffi'^ientlv  LnZZd 
S  retarvTlS  6?  "^ **'«*?''"  Goverr "nj 
1892  Tm.vL  !  L"',r''^"'"'"'"K '"  »'""<«  archives)  ; 
870  /57--^  '"■""?«■  «  Utah  11.  12,28  Par 
8/0    (administrator    he] J    nnalifi,.,     u'    .    • 

/•mJi'l»'"""'"*l  r'""e»  on  «>„«/„r«  „,,cd  to 

I'itV  ?eak,  Ii'iT'" ,':[ "'.i'"'-' ■■  ''"■•  ^-"- " 

■  111.,  1  taKo  AiM.  Las.  130   Kenvon    1,  C    1.i.^ 
eluding  a  ,K,st.offi.e  i.,s,;c.or«h;  I'ad  ,t    nI 

JiiiU  never  seen  l.onl  T  t»»,f«  ..  '"•■us  out 

anva..t„J.i!l''rA^;.T".'«  ""  ^'"-r  received 


1704 


TESTIMONIAL  KNOWLEDGE. 


[Cbap.  XXA 


document ;  (2)  whether  the  documents  must  be  ancient.  The  rulings  of  thi 
last  century  answered  the  former  question  usually  in  the  negative,  the  latte 
in  tlie  affirmative.  But  there  is  good  reason  to-day  to  lay  down  precisely  th 
opposite  rula  (1)  The  witness  has  usually  no  good  ground  for  believing  ii 
the  authenticity  of  the  documents  unless  he  has  in  some  way  had  charge  o 
them  and  found  them  genuine  by  testing  them  — as,  a  surveyor  in  charg 
of  his  predecessors'  surveys,  or  a  family-solicitor  in  charge  of  the  family' 
title-deeds.  In  general,  some  kind  of  familiar  use  would  at  least  be  neces 
sary  for  the  witness.  (2)  The  traditional  phrase  is  usually  "  ancient  docu 
ments ; "  but  it  docs  not  seem  essential  on  principle  that  the  document 
should  have  been  of  a  past  generation  or  their  author  be  deceased.  A  8U( 
cesser  in  public  office  or  a  member  of  a  family  may  have  the  requisite  know 
edge  of  genuineness  without  either  of  these  facts  appearing.  They  shoul 
be  no  more  essential  here  than  they  are  in  the  case  of  knowledge  resting  o 
correspondence  {ante,  §  702),  for  which  it  is  no  longer  (though  it  was  at  firsi 
considered  necessary  that  the  correspondent  should  be  abroad  or  decease( 
The  truth  is  that  the  limitation  to  ancient  documents  is  a  perpetuation  of  a 
historical  anomaly.'  It  was  an  extension,  based  on  necessity,  of  the  origini 
class  ex  visu.  tcriptionis  ;  and  it  is  to  this  that  we  owe  the  phrases  in  tb 
judicial  opinions  allowing  the  testimony  only  from  ancient  documents.  T 
day,  when  testimony  ex  scriptis  olim  visia  stands  on  an  equal  footing  wit 
testimony  ex  visu  scriptionia,  there  is  no  propriety  in  keeping  up  the  old  Ik 
itation  to  ancient  writings  or  to  writings  of  a  deceased  official  or  famil; 
member. 

§  705.  Bank  NotM  and  other  Paper  Money.  The  present  principle  ii 
volves  peculiar  considerations  when  the  issue  concerns  the  genuineness  of 
bank-note  or  other  paper  money.  To  qualify  under  the  general  princip 
(ante,  §  693),  the  witness  must  be  familiar  with  the  genuine  notes  of  tl 
same  type,  so  as  to  be  able  to  judg-'  of  the  one  in  issue.  This  familiarity  1 
claims  because  he  has  seen  many  of  .he  genuine  notes  of  that  class.  B 
how  can  he  know  that  the  notes  he  has  seen  were  in  fact  genuine  ouei 
There  are  several  possible  grounds  on  which  he  may  base  his  conSdonc 
(1)  Some  Courts  have  thought  it  sufficient  if  he  has  merely  received  ai 
paa:ed  away  the  notes  from  time  to  time.^  These  Courts,  however,  seem 
be  thinking  only  of  his  having  seen  enough  specimens  to  gain  a  clear  irapn 
sion  of  the  general  style,  and  to  be  forgetting  the  necessity  of  his  having  hi 
some  indication  of  their  genuineness.    (2)  Other  Courts  have  been  satisfi 


»  1767,  BuUer,  Nisi  Prios,  2.16:  "In  gen- 
eral Cases,  the  Witness  should  have  gain  3d  his 
knowieilge  from  having  seen  the  Party  write ; 
but  under  some  Circumstances  that  is  not  neces- 
sary, ...  so  where  the  Antiquity  of  the  Writ- 
ing makes  it  impossihle  for  any  living  Witness 
to  swear  he  ever  saw  the  Party  write  "  ;  so  also 
in  1785,  Willis  v.  Singei,  Suppl.  Viner's  Abr. 
"EviJ.,"  T,  b,  48.  The  history  is  examined 
post,  i  1993. 

»  1823,  Com.  V.  Carey,  2  Pick.  48  (officers  of 


a  bank  who  had  received  and  paid  out  ba 
not4'8,  to  testify  to  signatures  of  president  n 
cashier  on  the  notes  of  another  bank) ;  18 
State  V.  CheeV,  13  Ired.  120  (persons  "» 
habitually  receive  and  pass  the  notes  of  a  bii 
for  a  long  course  of  time,  so  as  to  bcco 
thoroughly  acquainted  with  them  ") ;  18 
Martin  f.  Com.,  2  Leigh  745  (bank-notes  pr 
able  by  "persons  well  acquainted  with 
notes  of  the  bank,"  not  necessarily  by  an  offi 
of  the  bank). 
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but  it  L.  on  'o  dXue  ul ".   %  n.^LZ?'""^  ""'  """"'^' 

iufficBM  time  hmelaiTOdtor  a  fair  number  o(Th«„„.!.T  J  '       "; 

1824,  roy/or,  C.  J.,  in  Stale  v.  Candler  3  irawta  SDq   in«    «  t* 
the  witness-  knowledge  of  the  handwriting  ^0^^1*1.'  T  ^*  "PP"*"  **>  «e  that 

to  be  relied  upon  J  if  deHvedfrom  a  t~  ^  '"'  ?^  ''•'  ''*"'""^^'  '»  "  ""«'»' 
obtained  fn,m  having  seenlemrS  write  Ul.r„r'  ""Ifff.""'"'"'*  "^^^y  to  that 
that  if  any  of  the  „?te.  receivK  the^it" /sTiZ'jhT  '^ '"  ""  "*'"'^  "*  *'"''«^ 
counterfeit,  they  .hodd  not  have  iZ  -4!'!.^^  t^-  ^'°''*  '  P»"*^  *"«*  »*^'» 
genuineneM."!  °  returned.    Their  not  returning  .how.  their 

The  witness'  source  of  knowledge  may  also  be  (but  need  not  h^\  on  nj    ■ 
«jm  express  or  implied  (ante.  §§  700. 70^).  by  theXe'L^r^AS  noS" 

Z     Th!  !f^  the  narrow  sense,  f.  ..  persons  testifying  ex  scripto  nunc 

(  comparison  of  hands,  in  the  narrow  sense),  all  the  established  common- 

*  "22,   Furber  t,.  HillUrd,   2  N.  H    483 
r>M'  (but  here  the  witnesses  were  also  experts 


111  yaper  money) ;  1831,  St.ter.  Crr,  6  id-'s?™ 

.ll'i  ?i  ^1  ^'"'*  "•  '■"'««''•  "  id.  120  (which 
««o  laid  down,  without  distinction,  tie  less 
strict  rule  just  preceding;  see  note  1,  ,upr«l 

Jverru^^eS  f  s'""'i'''{?"^'  '"f^"}  P"cti™lly 
?1S^  _•"■  8-  »•  Holtsclaw,  2  Havwood  379 
(180r.  where  the  fact  of  frequent  dealings  «i  h 
bank-bill,  was  held  sufficient  for  testifvinfto  the 
genuineness  of  the  siRnatHivs,  and  slsoVmcti! 
cally  overruled  the  Allen  case  (,Vm)  so'f"  m 
tlie  latter  intimated  that  nothinK  short  of  co" 
S„1fT*'"'  th*  »'«>"•"  woSld  suffice.     1 

nno/    v'u-  S""'*""'   87  Ky.    446,    30  S.  W. 

anTdt^St^""''  "^"  '«"' "•"'"'iV  e:«Hniined 
ana  discounted  as  genuine  a  note  whose  genuine- 


ness  was  disputed,  was  not  allowed  to  state  these 
facts  as  heanng  on  the  strength  of  his  belief  that 
the  note  was  genuine  ;  there  is  no  good  reason 
for  this  ruling ;  comi>are  {  698,  ante). 

WII  „i*r?'  ^^TV-  ?""*•  35  ^'«-  378  (bank. 
bUI  credited  by  bank ;  here  the  witness  was  also 
somewhat  ex,«rt  as  to  detecting  counterfeits) ; 
1820,  State  v.  Allen,  1  Hewks  6  (here  it  did  m.t 
expressly  appear,  as  in  State  v.  Candler,  that 

1  B!o"''ft?  ^"^  ^°  ^'^^  """^  •""  returned) ; 
1842,  Allen  i-.  State,  3  Humph.  367  (receiving 
from  and  paying  to  a  bank  its  notes). 

•  1851,  Johnson  v.  State,  2  Iiid.  654  :  1859 
Jones  r.  Finch,  137  Miss.  468 ;  1805,  U.  S  r' 
Holtaclaw,  2  Haywood  379,  lemble  (on  thii 
point,  this  case  is  not  to  be  regarded  as  havinB 
been  overruled  by  State  v.  Candler,  supra); 
1842,  Allen  v.  State,  3  Humph.  388. 
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law  kinds  of  knowledge  are  of  course  still  proper,  when  thej  are  availabl 
It  has  been  suggested  that  where  a  lost  instrument  is  to  be  authenticat) 
knowledge  of  one  of  the  weaker  sorts  is  not  admissible  ;*  but  this  eeemi 
consideration  which  should  affect  only  the  weight  of  evidence  required  I 
final  decision.* 

^  §  707.  Knmbar  of  Bpaoimena ;  Writtngs  Poat  Utem  M otam.  Little  or 
question  ever  arises  as  to  the  sufficiency  of  the  specimens  in  themseh 
to  furnish  an  adequate  knowledge  of  the  type  of  writing,  t.  «.  the  number 
tpecimeni  received,  the  distance  of  time  when  they  were  received,  or  t 
quantity  of  the  person's  writing  contained  in  them.  The  liberal  rules  i 
plied  on  these  points  under  the  foregoing  mode  of  knowledge  (ante,  §§  69 
697)  seem  to  have  been  accepted  here  without  question.* 

§  708.  Othw  PilBOiplM  aOMting  Handwrittng,  dUtiiignlslMd.  In  thee 
any  person  able  to  read  and  write  is  sufficiently  qualified,  as  to  exp 
capacity,  to  form  an  opinion  of  handwriting  (ante,  §  570),  though  perhf 
special  considerations  apply  to  the  proof  of  bank-notes  and  other  pap 
money  (ante,  §  570).  The  testimony  of  "  experts  "  in  the  narrow  sense 
affected  by  the  Opinvm  rule  ;  and  the  question  is  a  different  one  accord! 
as  their  testimony  goes  to  the  comparison  of  handwriting  (foU,  §§  200 
2015)  or  merely  to  the  appearance  of  ink,  paper,  or  other  materials,  w 
regard  to  dates,  erasures,  alteration,  and  the  like  (poet,  §§  2023-2027).  1 
use  of  specimens  exhibited  to  the  jury  involves  also  the  Opinion  rule  (p« 
§§  2016-2021). 

The  expert,  however,  like  other  witnesses,  must  base  his  knowledge  of  1 
particular  hand  upon  specimens  observed  by  him ;  and  the  application  of  1 
present  principle  to  that  situation  remains  now  to  be  noticed. 

c.  Ex  scripto  nunc  visa,  or  Ex  comparatione  scriptorum  (Expert a  Comparit 

of  Specinuna). 

§  709.  OMwral  Pilnoipla.  (1)  Where  the  witness  does  not  testify  fr 
sight  of  the  person  writing  (ante,  §  694)  or  horn  writings  received  or  p 
sessed  before  the  litigation  and  independently  of  it  (ante,  §  699),  he  may  si 


*■  1890,  McKay  v.  Luher,  131  X.  Y.  482,  24 
N.  E.  711. 

*  In  Porter  v.  Wilson,  13  Pa.  «4«  (1850),  the 
Court  decliniMl  to  hold  that  a  kuowled^  ac- 
quired afler  seeing  the  lost  inatrnment  would  be 
insufficient  {atUe,  {  697) ;  but  did  rule  that  the 
knowledge  must  be  positive,  "  nothing  short  of 
actually  seeing  the  party  write  or  an  acknowl- 
edgment distinctly  and  clearly  made  by  the 
party  himself"  ;  but  it  is  uot  clear  how  far  the 
Court  FCfpuded  this  as  limiting  the  ordinary 
qnaliiication  gained  by  correspondence. 

*  It  was  also  at  one  time  thought  that  the 

rami  isAoM  Kand  vxu  Megtd  to  he  forged  must 
available  be  first  called,  or  may  alone  be 
called,  and  in  particular,  that  the  offietr  of  a 
tank,  if  available,  is  alone  competent  to  testify 
to  the  genuineness  of  hia  signature  on  its  notes. 
But  thu  ootiou  soon  disappeared,  sometimes  by 


express  statute ;  persons  having  the  knowle 
required  in  other  cases  are  of  course  equ 
competent ;  1830,  State  r.  Hooper,  Bailey 
and  cases  and  statutes  collected  jxm(,  {  1 
(preferred  wituesse»)- 

'  A  few  casual  rulings  are  to  be  found  :  11 
McKonkey  v.  Oaylord,  1  Jones  L.  94  (knt 
edge  of  signature  only,  acquired  by  corrpsjK: 
ence,  is  sufficieut  for  identifying  a  signatt 
this  would  seem  to  be  a  proper  nile  to  fol 
to-day  for  correspondence  done  in  typewril 
with  the  sutognpa  signature  only) ;  I8S0,  Po 
r.  Wilson,  13  Pa.  646  (a  correspondence  » 
the  date  of  the  disputed  document  is  sufficie 
As  to  correspondence  fotl  litem  motam,  it  i 
well  be  not  an  unfair  specimen  ;  this  should 
entirely  in  the  trial  Court's  diicretion ;  com] 
{S  2009,  2018,  ixw(. 
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,«»«.«.«,«  of  the  si.ci.uen8.    Tl.e  witues,  who  .aw  the  act  of  wdfinu  It 
«    uihceut  ground  of  belief  in  hi«  eight  of  the  person    n  the  "0^  The 
wuness  who  received  letters,  or  was  custodian  of  records,  had  a  sufficien 
gn^und  u.  other  c.rcumstances.  often  consisting  in  adnnssions  Ijrto   I 
bj  the  person  ,u  question.     But  in  this  third  mode,  both  of  t^ese  .rronmU 
o    bjUe    are  lacking.    Yet  they  «ust  be  supplied  in'so.e  wa/   I S. 
of  the  type  of  writing  cannot  be  worth  listening  to  unless  tl.«.L- 
examined  appear  to  have  been,  with  fair  probab^V^t  eXli^ Z: 
of  the  person  .n  question.    How  this  ,„ay  be  done,  and  wha   difficulties  thu! 

this,  he  theory  of  all  three  modes  is  identical;  i.  e.  the  witness  nE  hav^ 
knowledge  of  the  type  of  handwriting,  this  knowledge  murcome  ftn  an 
adequate  consideration  of  s,.ecimens.  and  these  specimens  must  appear  0  Z 
genumeiy  those  of  the  person  to  whom  they  are  attributed.  That  tirprJces^ 
IS  always  the  same  and  that  the  theory  of  the  witness'  knowleLeo/ZZ 

^«^,  Sir  J.  mchidl,  in  Saph  V.  AUinmn,  1  Add.  12«    216  •  "An  «M«r^        .    ... 
h«.dw..  ting  of  an,  party  i,  the  mere  .tatement  of  .„  opSon  to^LbfC^Z^     " 
conipanug  a  wnting  .aid  to  be  hi.  [the  author'.],  with  Le  .UndS'  ' 

having  con..ponded  ,ith  hi™,  or  Jn ^^  .ok  ot,  gtd  /.^rt^^K^h.f ' 
areon^,,„„,tration.of  the  principle,  and  are  not  to  be  under^Lx^  as  the  onirra^I 
thereby  ,uch  knowledge  can  be  acquired.    If  other  mean,  of  kZleSge    „  th7v  Uwo 

.ra  .p«™e«,  u  It  oM,  u,  tl>i  «,„a,  „  „„p.,^  ,1,1,  ui,  ™i„„rt^  .p«iin»„  in 
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tb«  hand  of  th«  witneM ;  whil«  in  th*  other  [ot  npni  twtlmony]  Um  tUnibrd  U  Ufon 
tbo  ey»  ot  tha  witn«u  And  pl«e«d  tidt  by  tido  wllb  thM  which  ii  oonleiM;  that  iu  tbt 
former  the  charMtariitici  of  the  ttandknl  are  necMMwilj  Indiillnet,  ebwIowy.Mid  unoep- 
Uio,  while  ill  tha  latter  thrjr  ehow  out  in  all  the  diatinetnaa*  o(  viaible  obaraoten.  .  .  . 
Id  a  surtain  mum  the  poiition  o  j  cuuuial  for  tha  plaintiff  ia  undoubtedly  correct! 
'  All  cTldenee  of  handwriting,'  iay«  Mr.  Ureenleaf,  in  hU  work  on  Erideoce, '  except 
where  the  witneu  saw  the  [disputed]  dooument  wriUen.  ia  In  the  nature  of  eompariion. 
It  ia  the  belief  which  the  witneae  anterUini  upon  comparing  the  writing  in  queation 
with  ita  exemplar  in  the  mind  derived  from  lome  previoua  knowledge.' " 

1872,  Valtmint,  J.,  in  Macombtr  v.  SMI,  10  Kan.  841 :  "All  erideneaof  handwriting, 
•xeept  where  the  witneu  hlmtelf  haa  aeen  tha  writing  done,  ia  in  iU  nature  a  comporiaon 
of  handa.  It  ia  the  iwlief  which  the  witneae  enterUiui  upon  comparing  the  writing  in 
queation  with  the  exemplar  iu  hia  mind  derived  from  aoma  previoua  knowladse  of  tha 
party'a  handwriting." 

1S74,  Mofu,  C.  J.,  in  Btnnttt  r.  Matktwf,  S  8.  C.  484 :  "  They  both  depend  on  tha  aama 
faculty,  —  that  of  bringing  into  actual  application  impreaaiona  made  on  tha  mind,  in 
the  one  oaae  weakened  by  time,  and  in  the  other  mora  vivid  and  lively  beoauaa  of  more 
recent  existence.  One  (the  lay  witneu]  reoollecU  becauie  he  haa  seen  tha  admitted 
writing  before  and  can  therefor*  now  apeak  of  ita  aimilarity  with  the  one  in  queetioo; 
the  other  [the  expert  witneu]  becauae  by  examining  the  admitted  writing  he  hu  a 
praaant  impraMkn  which  be  at  onca  makea  tha  standard  of  hia  compariaon."  > 

(2)  So  far,  then,  as  concerns  the  theory  of  the  testimonial  knowledge,  the 
only  difference,  for  exi)ert  testimony,  consista  in  the  mode  of  supplying  that 
certainty  of  genuineness  of  specimens  which  in  the  other  two  cases  rests  on 
the  personal  knowledge  of  the  witness  himself.  How  may  this  be  done  and 
what  difficulties  and  rules  arise  in  doing  it  ? 

(a)  It  is  obvious,  first,  tiiat  as  the  expert  witness  does  not  and  cannot  offer 
hia  own  knowledge  of  tln>  genuineness  of  the  specimens,  this  element  must 
be  made  to  appear  by  other  persona'  evidence.  There  are  three  conceivable 
ways :  (1)  By  an  admission  in  the  pleadings  or  before  the  court ;  (2)  By 
tedimony  directed  to  the  judge,  in  the  nature  of  ordinary  proof  preliminary  to 
the  admission  of  any  piece  of  evidence  and  calling  for  the  judge's  decision 
only  ;  (3)  By  testimony  directed  to  the  jury,  like  all  ordinary  evidence,  —  the 
jury,  on  retiring,  to  use  the  witness'  opinion  if  the  hypothesis  of  genuineness 
is  proved,  and  to  discard  it,  like  other  hypothetical  testimony  {ante,  §§  672, 
680),  if  the  hypothesis  is  not  proved.  Now  under  the  second  and  the  third 
modes,  but  particularly  the  third,  the  objection  of  multiplicity  and  con- 
fusion of  issues  immediately  arises ;  and  it  is  from  that  point  of  view 
mainly  that  the  ai:gument  has  been  made  against  this  kind  of  testimony 
to  handwriting. 

(6)  There  is,  however,  another  consideration,  also  based-  on  the  present 
principle,  t.  e.  that  of  the  adequacy  of  the  witness'  sources  of  knowledge.  The 
witness  to  the  type  of  handwriting  must  have  formed  in  his  mind  a  stand- 
ard based  on  the  observation  of  specimens ;  and  the  inquiry  must  naturally 
be  made  {ante,  §§  694-698)  whether  the  specimens  he  haa  seen  have  been 
sufficient  in  number  and  in  quality.     It  has  been  seen  that  the  first  sort  ot 

Hick8^.'fci»^Vl"oh.°44l!''"'°"'  ''  ^^^'  ^^^  "■  ^~^''  ^^'^  "  '•  "**'•  "'»<='"»«''.  C-  J-  in 
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meni  leen.  wh  le  •pecinen.  writteu  after  litijption  begun  are  in   L,,.- 

•till  no  obj«:tioD  ra,«,d  on  the  «!ore  ,.f  the  nun.l^r  of  .pecimen.  Iw  e 
.pec.men.  wr.tt.n  after  litigation  begun  may  equally  b.  ^^n    o  oT^' 

ttethiST  ]'%""""  •»'""['""'  •""•'  '="»"  for  «.ttlement  in  deal  „g  with 
U.e  third  k.«d  o  wunes,.  the  expert.  Hi.  «,un..e.  of  l«,lief  may  be  ob^eTted 
t.  (1)  becau-  tl|e  .pecimens  laid  lH,fore  him  are  not  .ufficieni  in  number 

.VniiTiew^'  '""  """  "'"'"'  ""'*'''^' '"'  ^•'«'  P-'P-  «'  -'li^g 

en,^«H"  hv'T^^'  '"'  "P""*  testimony  based  on  specimen,  are  largely  gov- 
emed   by  the  present   principle  of  Knowledge.     But  the  Opinion   rule 
excludrng  lay  testimony  under  certain  circumstances,  also  has^^^  Lr  n« ;' 
and  the  d.rect  submission  of  specimens  to  the  jury  in;olve.  stil  other  prin 
tS  ;  »     ."  T'^'^u  '""^  '"'"  ""  '*»"••"  intertwined  that  it  is  impT- 

examLa       ,\''f  '^'\'"  ""'  P'"*'" '  ""^  ^''^^  ""  '"""t  conveniently 
examined  m  dotaU  under  the  Opinion  rule  {po»t.  §§  1991-2021). 

6.   yaln*. 

S  711.  Oeneral  Priiioipl..  The  judicial  ruUngs  upon  a  witness'  aualific 
tmns  to  testify  to  Value  are  difficult  to  classify. i beSuse  tt  c"r?  s  o  ten 
ca  led  upon  to  decide  at  the  same  time  three  distinct  questions  „„meW 
(  )  the  e^penemal  capacil!,  of  the  witness.  (2)  his  hu>wJge  of  the  J,S 
of  value  and   3)  h.s  knowledge  of  the  object  to  be  valued.    The  theo/y  of    he 

th?.°l„r  T."^^'^u^  ^""  "'""•"^'^  <«"''•  8§  558.  567).  The  theory  of 
the  second  and  the  thml  (explained  ante.  §  653)  resU  «pon  the  peculiar 
natur^  of  the  .dea  of  Value,  which  calls  for  two  acquiremenuTn  ev  ry  wi  "  Is 

trot[Vt"T\^'?'  "^  t'  ''''"  °'  "^"'^"^  ''^  '«'"««•  -d  acquain  in"  wi  h 
the  object  which  is  to  be  put  into  the  class  or  tested  by  the  Standard  In  a 
great  many  rulings  no  means  is  given  us  of  knowing  whether  the  Court  in 

rrSrr^"'"'  ^'r'^""'-  "  ''°'"«  "^  °"  »ho%rinciple  of  ExS 
tial  Qualification,  or  on  the  principle  of  Knowledge.    To  some  extent  then 
mere  rules  of  thumb  must  suffice ;  but  some  effort  must  be  made  to  examine' 
he  decisions  according  to  the  principles  involved.    They  may  be  arranged  in 

or  whether  merely  ordinary  experience  suffices;  2.  What  tests  are  propei^ 
for  decdmg  whether  an  adequate  knoivledge  of  the  value-standard  exists; 
lan"ul     '."'*""*"'""'*  «'*'*  '*«  "*>'  *o  ^  *«'««rf  is  necessary;  4.  Miscel- 

tJULi]^  f^V*^  Qnimoatlon..  The  question  here  is  whether  (on 
the  principle  of  §  5o6.  ante)  the  cultivation  of  the  judgment  by  special  expe- 

oSn''„l"^"'7  ^^7'  r  *=""  "^  P^'"'"^''  *"  ^"^  aid  express  an 
opmion  upon  values.    It  is  here  assumed  provisionally  that  the  witness 
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pouMMt  adequate  knowledge  or  opportunity  for  knowledge  of  the  fi 
the  doubt  i«  whether  in  addition  a  tpeciul  cultivation  of  the  Judgmei 
ueceMary  before  attempting  to  interpret  thoae  facta.  For  example,  a 
chant  haa  had  consUnt  oooaaion  during  many  yean  to  employ  lawyen ; 
he,  on  that  baiia  alone,  attempt  to  draw  conclutioni  aa  to  the  vulue  of 
aervicea  ?  A  lawyer  haa  for  two  yeara  lived  in  a  metropoliUn  luburb; 
he,  merely  from  knowing  what  he  paid  and  what  othera  have  paii 
land  in  the  neighborhood,  attempt  to  form  eatimatea  of  Und  valuea  ii 
auburb  7 

Two  things  are  obvious :  flrat,  that  the  answer  may  be  different  for  i 
ent  things  to  be  valued ;  and,  next,  that  the  answer  may  depend  large 
the  conditions  by  which  the  value  is  determined  in  commercial  i 
Where  the  exchange  of  articles  has  reached  such  a  degree  of  orgouii 
and  control  that  at  a  particular  place  the  rate  ia  clearly  settled  by  tlu 
cesses  of  trade  and  clearly  communicated  by  an  accepted  mode  — as 
Btock  or  produce  exchange—,  it  is  easy  to  see  that  any  person,  by  goi 
the  proper  source  and  poasessing  himself  of  the  fact*,  may  acquire  a 
satisfactory  estimate  of  value,  without  having  had  previous  special  tra 
Where,  on  the  other  hand,  circumstances  of  casual  occurrence,  of  una 
influence,  and  of  wide  range,  may  importantly  alTect  that  economic  atl 
of  the  community  which  we  call  value  — as  in  medical  and  legal  aervic 
it  may  be  out  of  the  question  for  any  one  to  form  an  opinion  who  i 
qualified  hy  special  experience  to  interpret  the  facts  he  has  observed. 

The  general  tendency  of  the  Courts,  however,  is  towards  a  broad  pri 
that  m  $peeial  training  or  occupation  is  ntctuary  to  enabU  ont  to  M 
valtut.  Perhaps  no  Court  has  attempted  to  enforce  such  a  rule  as  ui 
ing ;  certainly  no  Court  could  wiaely  do  so.  Nevertheless,  ther«  are  fre 
utterances  pointing  to  the  broad  principle  that,  in  general,  knowledge 
is  necessary.^  The  practical  effect  may  be  said  to  be  that  Courts  will 
to  require  no  special  training,  except  where  it  seems  to  be  clearly  asset 

Even  where  concrete  rules  are  laid  down  for  various  kinds  of  values, 
is  little  or  no  distinction  Uken  between  the  doctrine  of  Experiential  ^ 
cations  and  the  doctrine  of  Knowledge;  ie.,  when  a  Court  rules  i 
witness  to  land  values  must  be  a  dealer  in  real  estate,  the  Court  dc 
necessarily  mean  that  a  dealer's  experience  is  necessary  to  give  exper 
qualifications ;  it  may  be  required  merely  to  give  adequate  knowledge 
facts  of  value.  All  that  is  given  us  is  i  rule  of  thumb  only.  Henc 
practically  useless  to  attempt  to  distinguish  the  principles ;  and  the  i 
may  best  be  placed  together  (in  the  following  sections). 


*  Ga.  Cotie  1895,  f  5286  (ne«d  not  be  "an 
expert  or  dealiT  in  the  article  ") ;  1885,  Central 
H.  C'«.  0.  Wolff,  74  0«.  666  (it  suffice  "  if  they 
havu  any  knowletlae  o(  auch  valuee")  ;  ISSH), 
C-ntral  B.  Co.  ».  Skellie,  88  i.l.  693,  12  8.  E. 
1017  ("any  one  posaeming  aufficient  knowletjit* 
or  information  may  expreaa  his  opinion ") ; 
1881,  Bowen  ».  Bowen,  74  Ind.  474  (one  who 


"•hows  bimieir  acquainted  with  vi 
1877,  Thomp«)n  v.  Boyle,  86  Pa.  4! 
tafeat  couraa  i<  to  permit  the  examinati( 
having  exiierience  in  the  thing  valned 
tlirtr  authority  to  he  tested  on  the 
examination  ") ;  1890,  Montana  B.  Co. 
nn,  137  U.  S.  363,  11  Sup.  »«. 
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i  713.  (2)  SaowU4«i  of  Ttimt-taa*^ ;  wtel  tMt>  m  m„>^*      x 

knowl«lg.  of  the  general  v.lue.,u„darU  of  the  da..  ofTin!?i„  .Ztln  t 
of  eour«  emnu.1  (a»,,,  j  65;J).    The  difficult  .jucHiou  i.  to'Zmu   t*U 

m«nt  of  tht  ruling!  i.  to  coiuidcr  them  fim  «.  .p,.lk..l  to  \L  v.riouH  kimU 
of  thmg.toba  v.lued..nd  then  to  notice  ccrt^un  general  qu-tio...  arS 
for  .11  kjnd.  of  value.  .like.  It  mu«t  be  rt-pc-ated  ti-t  inVci^  ""!« 
here  deaUug  nminly  with  mere  rule,  of  thumb.  ' 

§  714.  mum,,  *««-^*«««.    (1)  Mu.t  the  witne..  be  br  occupetion  . 
fei^luv".  ^'"  ^"""'  '"•""-•»•/ -a  -n.ibly  anawer  thKth; 


Lr„r'riK\''i"i  j;''L".  «^"''.'""^  ""--J  -  ^'^  -«-tiv 


Yet 


a  personal    participaUon    in    ule.   would   be  a  .ufficieut 


cert.inly  such 
qualification.* 

(3)  Must  the  witne..  .t  least  have  had  knowledge,  not  merely  of  ireneral 
value-rumor  or  the  like,  but  of  sj^dfic  ,aUs  umde  J*^  This,  to^  f.  geSTy 
regarded  a.  notesse»ti„l.«  But  certainly  ,„ch  knowledge  of  .p;cific  S  J 
the  neighborhood  ia  a  sufficient  qualification  • 

(4)  Occasionally  all  specific  limitatious  or  test,  are  abandoned,  and  the 
broad  test  «lopted  that  "any  person  having  k„owle.lge  of  or  "acquainted 
J^th  'the  value,  may  testify;  the  determination  of  the  qualificat?o„  Tus 

of  the  tnal  ,udge.T    But  it  u  doubtful  if  any  Court,  iu  .pite  of  iu  proclama- 


'  Col.  t  1888,  San  Diego  Land  Co.  v.  Nr«I« 
"  C.l.  7^  20  P„  87.T5//. ;  1884.  Joh..„„  :: 

82  id  «00,  38  N.  E.  7M ;  18»5.T'ike  v.  Chicii^ 
145  W.  «M.  40  N.  E.  687  ;  Ka.i. :  1888,  TSm. 
renw  k  W.  R.  Co.  ».  H.wk,  88  Kun.  «40.  18 
Pac.  >43  i  1889.  Kann.  City  «  S.  W.  K.  Co.  ,. 
Ehrrt,  41  id.  26.  20  Pm.  6SS  ;  K>dm«  City  *  8. 
W.  K.  Co.  ».  Biird,  iU  W,  21  P»c.  227  ;  iick  • 
188S,  Huir».  H»ll,  M  llich.  458,  23  N.  W.  88  '• 
.Vi«. ;  1908,  BMr<i  v.  Neimi,  -  Miw.  -  ,  S4 
So  149  i  /ftbr.  •  1875.  Liucoln  t  B.  H.  U.  Co. 
r.  Sutherland,  44  Nebr.  626.  62  N.  W.  858- 
1902.  Greeley  Co.  r.  Oebhaidt.  —  id.  -  88 
Jl-  ^J^l:  ^:.  *'•  ■■  »*«*•  Robertaon  ».  Kninn. 
35  N.  Y.  92.  Pa. ;  1876,  Pbilailelphia  4  N.  t! 
R.  <  o.  i».  BuDnell.  81  Pa.  426  ;  1877,  H»noYfr 
Water  Co.  v.  Iron  Co..  84  id.  281,  285.  But 
compare  the  folloirinR:  1881,  Grefn  v.  Cliinago 
9?  III.  372  ("whoa*  hoaineaa  in  life  hoa  airoJed 
them  op[iortnnitie«  of  acquiring  infomiation  and 
orjuilgiDR  aocuracely  npon  the  qaeation  "). 

In  addition  to  the  ezprew  deci«ion«  above 
pivet),  the  aame  result  ia  of  courae  reached  by 
imfihcaUon  in  thoee  rulings  in  the  next  notM 
whioh  accept  anything  leaa  in  the  way  of  • 
rwiiiirement.  /     •  " 

isr'Jo"'   ^'Ik"  »•   Boaton.  8  Cuah.  278; 
19j5,  EuaaeU  v.  B.  Co.,  4  Gi»y  «07;   1868. 
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Swan  »•  Mlddleaex,  101  Mav.  177  ;  1888.  North- 
T^S^^Si-  ^''■,'-  *■'"'"•  28  Nrbr.  64.  40 
Imply  the  aame  reault. 

1858.  Bminant  t.  B.  Co..  12  id.  t08  •  18«8 
Swan  e.  Mid.lleaex.  101  Maaa.  177  '  ' 

III  M2*^'  i^'i"""  *  E.  H.  Co.  ,.  Blake,  116 
III.  166  4  N.  E.  488  :  1888.  Uwrence  *  W.  « 
Co.  V.  Hawk,  38  Kan.  640,  18  Pae.  843:  1888 
A«n«,  City  4  8,  W.  R.  Co.  r.  Ehiet,  41  id.  26; 
20  Pac  638  :  Kaiiws  City  It  8.  W.  R.  to.  v. 
Bair,!,  ib.  69.  21  r,.r.  227.  The  ruling,  in  the 
enaiiinK  notea  imply  alao  the  aame  reaiilt 
«    „?*'"•   ttrrokee  r.    R.  Co..  62  la    281,  3 

?ra*;,.t*.'i*"'  ^^■•"««  '•  "■«=»'.  84  Milh. 
2.'.5  ;  1880.  PittaburR  *  L.  E.  B.  Co.  i..  Robin. 
»on.  85  Pa.  428,  432  ;  and  the  Hvaaachuaetta 
cait-a  in  note  3,  npm. 

*  S  3  ;  San  Diego  Land  Co.  r.  Neale,  r:ipra, 
note  Ij  Pike  ».  Chuago.  npra,  note  1;  1870. 
Feriniaon  v.  SUffonl.  33  Ind.  165  ("the  nrcea. 
aary  knowlnlge  and  infomiation  to  enable  them 
to  fcirii)  a  proiwr  eatininte  of  his  value  "). 

'  The  following  Conrta  have  profeaKed  to  do 
thia:  1899,  HowTand  v.  Wwtport,  172  Hasa. 
873,  52  N.  E.  622 ;  19C0,  Foaauffl  r.  R.  Co.,  80 

^.T-  ••  „*?,^-  *•  »"  i  ""•  WiUett  ..  St. 
Alhani,  68  Vt  830,  88  AtL  72. 
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tion  of  this  broad  principle,  would  consistently  enforce  it  by  refusing  I 
multiply  rulings  based  on  particular  circumstances. 

(5)  A  sutficient  qualification  is  usually  declared  to  exi.st  where  the  witnei 
is  a  resident,  laud-owner,  or  farmer,  in  the  neighborhood.  The  phrase  diffe 
in  different  jurisdictions  and  in  different  rulings  of  the  same  Court;  tl 
notion  is  that  of  a  person  who  has  both  an  interest  and  an  opportunity  i 
make  himself  acquainted  with  land  values  around  him.' 

(6)  The  knowledge  and  experience  of  a  puUic  office  —  a  county  corarai 
sioner,  or  an  assessor  — ,  in  wliich  it  is  a  part  of  the  duties  to  become  familii 
with  laiid  values,  may  also  qualify  the  witness.* 

(7)  In  numerous  rulings  the  particular  witness'  qualifications  are  pass( 
upon,  without  enunciating  any  general  rule.  These  can  hardly  serve  i 
precedents.*" 

§  715.   Same :  8ervioe«-value.    The  general  test,  to  be  gathered  from  tl 
rulings,  is  that  any  one  suffivu-ntli)  Jamiliar  with  the  commercial  value 
such  services  may  testify.     Yet,  when  the  services  are  of  the  sort  general 
tenaed  professional,  it  is  probable  t4iat  a  memter  of  the  same  professi( 
would  invariably  be  insisted  upon  ;*  the  practice  in  this  respect  is  so  sp*tl 


•  1882,  Hiinnictitt  v.  Kiik|iatrick,  39  Ark. 
172  (faiiiieni  of  tlie  vicinity);  1893,  OraiiKe  IWlt 
R.  Co.  ».  Cmver,  32  Fla.  28,  42.  13  So.  444 
(resilient);  1881,  Bnulshaw  ».  Atkins,  110  111. 
832  (fHrmen  of  the  same  sort  ill  the  viciiiityl ; 

395,  Lincoln  ».  Coin.,  164  Mass.  368,  41  N.  K. 
489  (lamlowner);  1874,  Stone  e.  Covell,  29  id. 
362  (farniB™  and  lanil-owncre);  1873,  Irfhiniike 
V.  R  Co.,  19  Minn.  4S1  (resident);  1868, 
Thomas  r.  Mallinckrodt,  43  Mo.  65  ("proiierty. 
holders  ami  niaidcnU  of  the  iieighliorhood "); 
1896,  Union  El«v.  Co.  i>.  R.  Co.,  135  id.  353, 
36  S.  W.  1071  (residenU  of  the  city  and  ac- 
qnainted  with  thi>  proiierty);  1888,  Northeastern 
Nebr.  R.  Co.  v.  Frniier,  2'>  Nebr.  54,  40  N.  W. 
609  (residents) ;  1898,  Chicago  R  I.  &  P.  B. 
Co.  I).  Uuel,  56  id.  20.5,  76  N.  W.  671  (farmer 
familiar  with  realty-vahies  in  vicinity) ;  1876, 
I'liiladelpliia  &  N.  Y.  B.  Co.  v.  Bnnnell,  81  Pa. 
42ii  ("iH-rsoiis  living  in  the  ncighhorhoiHl ") ; 
1877,  Hinover  Water  Co.  e.  Iron  Co.,  84  id. 
2S1,  23.1  ("owned  land  in  the  nci);hborlioo<l and 
WIS  ac-ciUiiiuted  with  \U  market  value");  1893, 
M.;Ellinny  V.  Bridge  Co.,  153  Pa.  108,  116,  25 
Atl.  1021  (any  one  who  knows);  1878,  Brown  u. 
B.  I'o.,  12  R  I.  210  (a  fanner  may  testify  to 
faniiiiiL'  value  of  land,  bnt  not  to  general  value) ; 
1898.  StolzB  V.  Term.  Co.,  100  Wis.  208,  75 
N.  W.  937  (old  resident,  etc.). 

•  18«3,  Fowler  1).  Middlesex,  6  All.  97  ;  186P, 
Swan  V.  Midillcscx,  101  Mas.s.  177;  1878, 
Chiindlcr  c.  .1.  P.  A.iue<luit,  125  id.  551. 

"  1878,  Ilud.soii  V.  State,  61  Ala.  339  (mill) ; 
1901,  Norris  v.  Ciamlall,  133  Cal.  19,  65  Pac. 
671  (laud)  ;  1891,  ,Iack8onville  T.  K.  &  W.  II. 
Co.  B.  P.  L.  T.  k  M.  Co.,  27  Fla.  157,  9  So.  661 
(cost  of »  buildiii;;) ;  1898,  Sewell  i>.  R.  Co.,  177 
III.  9.3,  52  N.  E.  302  (land);  1899,  Ocrman-Amer. 
Ins.  Co.  V.  Paul,  2  Ind.  T.  625,  53  8.  W.  442 
(building)  ;  1895,  Atchison  T.  &  S.  F.  B.  Co.  e. 
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Huitt,  1  Kan.  App.  788,  41  Pac.  105'  (ban 
1897,  Baillie  v.  Assiir.  Co.,  49  La.  Ai .  658. 
So.  736  (land) ;  1861,  Boston  *  N.  R  Co. 
O.  C.  *F.  K.  R.  Co.,  3  All.  14  (land);  181 
Whitney  ».  Boston,  98  Mass.  316  (land) ;  181 
Bristol  Co.  Bank  v.  Keavy,  128  id.  303  (lam 
1894,  Amory  v.  Melrose,  162  id.  656,  39  N. 
276  (laiiil) ;  1896,  Lyman  v.  Boston,  164  id.  ! 
41  N.  E.  128  (land) ;  1895,  Teele  v.  Boston,  1 
id.  88,  42  N.  E.  506  (land) ;  1899,  Manning 
Lowell,  173  id.  100,  63  N.  E.  160 ;  1900,  Co. 
rane  v.  Com.,  175  id.  299,  56  N.  E.  610  (one  > 
]M-rieuced  in  bnsiness  of  a  bleaching-mill,  el 
allowed  to  testily  to  value  of  land  as  a  site 
audi  a  mill) ;  1896,  Union  Elev.  Co.  v.  R.  C 
135  Mo.  353,  38  3.  W.  1071  (land) ;  1900,  Ste 
8.  C.  Co.  r.  Scott,  167  id.  620,  67  S.  W.  1( 
(atone-nnarr>) ;  1896,  Chicago  B.  fc  Q.  R.  Co, 
Shafer,  49  Nebr.  26,  68  N.  W.  342  (land) ;  18 
Elvius  V.  Delaware  &  A.  T.  &  T.  Co.,  63  N.  i. 
243,  43  Atl.  903  (shade-trees) ;  1880,  WooilruJ 
Ins.  Co.,  83  N.  Y.  138  (construction  of  house 
Spring  City  O.  Co.  v.  R  Co.,  167  Pa.  6,  31  / 
368  (land) ;  1895,  Mewes  i>.  Pipe-Line  Co., 
id.  364,  32  Atl.  1082  (land) ;  1896,  StrHthir 
R.  Co.,  174  id.  291,  34  Atl.  443  (land);  18 
Howard  ii.  Providence,  6  R.  I.  614  (land);  19 
Williams  v.  Hathaway,  21  id.  566,  45  Atl.  i 
(trees) ;  1902,  Seattle  ft  M.  R.  Co.  v.  Boeder, 
Wash.  244,  70  Pac.  498  (stone  (pinrry). 

1  1842,  Moi-k  V.  Kelly,  3  Ala.  387  (nied 
services);    1888,    TnrnbuU  v.    Richanlson, 
Mich.  406,  411,  37  N.  W.  499  (legal  service 
Kelley  v.  Richanlson,  ib.  432,  437,  37  N. 
614  (how  far  .in  attorney  is  qnaliaed  to  vn 
the  services  of  a  legal  adviser  in  managing 
estate) ;  1896,  Howell  V.  Smith,  108  Mich.  S 
66  N.  W.  218  (a  witness  to  the  value  of  1( 
services  must  lie  an  attorney  ;  here  a  person  i 
had  employed  many  lawyers  was  excluded). 
o 
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that  the  question  has  seldom  been  raised.    For  other  kinds  of  services  there 

ZZl^  Z  "r^l^'tt  '  ''"""'"■'y  ^^''•^  ^'-''  '""d  ""d  value  itlm 
standard  to  be  appl,e.l.»    Where  the  tc-stiniony  is  directed  not  so  much  to  a 

qualities,   1  e  testimony  of  a  person  who  had  employed  that  individual  mi"ht 

a  class.'  It  would  be  a  hard  rule  which  would  prevent  a  plaintiff  from  in- 
form  ng  the  jury  of  us  own  estimate  of  the  value  of  his  services  ;  and  the 
Courts  seem, .ichnedtoimpo.se  no  terms  as  to  his  general  familiarity  with 
the  class  of  services;  that  he  has  ren.lered  them  justifies  listening  to  his 
opmion.*  There  are.  in  nd.Htion.  numerous  rulings  passing  upon  the  qualiJi- 
cations  of  particular  witnesses  and  declaring  no  general  rules." 
.J  J^^-.,^"°»=  ''•"°°1-P'°P«"y  '->u..  Here  the  general  test,  that  amj 
o»./am/,ar  with  the  values  in  question  may  testify,  is  liberally  applied 
and  with  few  attempts  to  lay  down  detailed  minor  tests.i    The  ozLrofan 


•  1896,  Chnmness  v.  OliamnesN,  53  Iml.  30t 
(value  .f  board;  reciviiij;  one  not  a  NwnliMa- 
li.'  J  keepr)  ;  1895,  Jmney  Klectric  Co.  v. 
umuhmn,  145  i,l.  314,  41  N.  E.  448  (viilii..  of 
wrvioesin  neRotintinR  a  sale;  faniiliaiity  with 
the  extent  and  idmraeter  of  the  partiruliir  ser- 
yi.te^  reiinired);  1885,  Alt  v.  Fiif  Syrup  Co.. 
19Nev.ll8,  7  I'ao.  174  (non-exfm  n-ceive,! 
where  the  iervicc-s  were  rendered  in  a  secret 
maniiractnnn^  priwess). 

•  1858,  Doster  p.  Brown,  25  fla.  25  (a  mill- 
owner  who  had  8.ieh  work  don.')  ;  1877,  fiiijle 
A  1.  Jlfg.  Co.  V.  Browne,  68  Oa.  110  (wii- 
plover  or  co-cmployee,  ui».n  the  f,i,-ts  of  the 
cases);  1S89,  Kcnnett  v.  Ki.kel,  41   Kan.  213 

Vor-i-  ®?  k"""  "*"'  '""'  ''■""'  •""■•'  "•"'■k)  i 
18t.,.  Kendull  r.  May,  10  All.  61,  67  (one  who 
had  fiirnished  Iward  to  the  same  i«-rson) :  1804 
Cornell  v.  Dean.  105  Mas,.  435  (pastnrins 
cattle  ;  one  who  has  (mid  for  or  rendere.1  such 
«r»^i-es) ;  1882,  Hitter  i>.  Daniels,  47  Mich.  618, 

t      VJol"*.!'"^"'"'*  hiring  of  the  same  per- 
son) !    1881,  Mcl'eters  v.   Ray,  85   N.  C.    464 
(previous  employer  of  the  same  person). 
.,.,    **?"•  .K'chardson  v.  MeOoMrick,  43  Mich. 

ill'  L\^.i'^P'  '*'"•  •''"'">"'•  P'"".  10»i'l- 
6J.J,  63  N.  W.  520  !  1898,  Missouri  V.  K.  Co.  v 
Palmer.  55  Nel.r.  659,  76  N.  W.  169  (s..rvleca 
in  nursing) ;  1901,  McConnick  H.  M  Co  v 
Davis  61id  406,  85  N.  W.  390  (l«Mr,!inR 
horses) ;  1876,  Men-er  V.  Vose,  67  N.  V.  58 
Cwilra,  semble,  that  he  must  he  otherwise  ex'- 

iV  V  \l?*'«J',"",^,'"  ••  "■  ^"-  31  Minn.  634, 
18  NW.  651  (farm  services).  Of  course,  an 
oi>|cction  assuming  his  exi«'rtne»»  and  directed 
af!.iinst  a  plaintilPs  testifying  in  his  own  cause, 
IS  n.erely  an  attempt  to  argue  that  interest  as  a 
party  disqualifies  ;  such  an  objection  has  to-dav 
no  standing  {antf,  §  577).  ' 

•  1896,  American  Oak  Extr.   Co.  r.   Ryan, 

laoo  ^-  ^V'  ^°  ^-  "^^  ('•"»'  of  cording  wood) ; 
1899  Cowdery  v.  McChesuey,  125  Cal.  19,  .^8 
«ac.  62  (services  in  personal  attendance) ;  189'^, 
Chicago  *  E.  I.  B.  Co.  v.  Birana,  142  111.  401 
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(services) ;  1895,  Heffron  v.  Brown,  155  id.  322. 
40  N.  K.  583  (services) ;  1881,  Board  v.  Cham- 
17"'  .'•'U''"'-    •»1"    (services);    1895,     .lenney 
fclcctricCo.  i;.  Branham,  145  Ind.  314,  41  N  K. 
VA  <''7i"'''''  in  negotiating  a  sale  of  niachinerv) : 
1S98,  Clark  v.  Ellsworth,  104  la.  442,  73  N.  'W 
10-'3  (customary  charges  of  an  attorney)  ;  1899' 
Allison  I).  Parkir-oi ,  108  id.  154,  78  N.  W.  845 
(servicesofanurse, ;  1875,  Ottawa  Univ.  e,  Park- 
inson, 14  K.m.  163  (attorney's  services) ;  1880 
Central  B.  I'.  P.  R.  Co.  t>.  Nichols,  24  Kan.  243 
(services) ;  1870,  Allisi-.  Dav,  14  Minn.  618(leKal 
services)  ;  1897,  Towie  v.  Slierer,  70  id.  312,  73 
N.  W.  180  (cost  of  a  house);  1900,  Chapman  i> 
Tilfany,  70  N.  H.  219,  47  Atl.  603  (stonise)  • 
1898,   McLamb  p.  R.  Co.,  122  N.  0.  862,  29 
S.  K.  894  (services  of  a  farmer) ;  1886,  Stone  v 
T"l'|«r,  58  Vt.  411,  6  Atl.  387  (services  in  a 
stable).     The  following  ca.se  seems  contrary  to 
the  principle  of  g  654,  anif:    1901,  Birkel  v. 
Chandler.  26  Wash.  241.  66  Pac.  406  (soiiicesof 
knowledge  of  the  value  of  services  need  not  ha 
stated  Is'forehand). 

'  1858,  Ward  i>.  Reynolds,  82  Ala.  .389  (value 
of  a  slave;  any  jx'rson  may  testify);  1886,  State 
t'.  Huch.  70  fa.  317,  30  N.  W.  678  (one  who 
had  never  bought  or  sold  a  seal-skin  overcoat, 
nor  seen  one  bought  or  sold,  was  allowed  to  tes- 
tify to  the  value  of  such  a  coat);  1902,  Hough- 
tali  ngr.   R.  Co.,  117  la.  640.  91  N.  W.  811 
(clothing  and  furniture  ;  "any  one  familiar  with 
Its  nature  and  nse"  is  qmililicd) ;  1864,  Brady 
».  Brady,  8  All.  101  ((me  who  had  bought  aiill 
sold   horses  and  wagons  was   received);    1900 
Munro  v.  Stowe,  175  Mass.  169,  55  N.  E.  992 
(witness  allowed  to  testify  to  the  value  of  a  lot 
of  honseholil  gooils,  though  unable  to  state  the 
value  of  each  article);    1873,  Continental   Ins. 
Co.  F.  Horton.  28  Mich.  175  (one  wlio  buys  or 
IH  present  at  buying,  received);  1879,  Priniz  r. 
People,  42  id.  14.5,  3  N.  W.  306  (one  who  had 
worn  furs  and  had  priced  others,  receiveil);  1899, 
Langdon  v.  Winterstceii,  58  Nebr.  278,  78  .\.  W. 
501  (milliuery  goods ;  dealer  uot  retiuired);  1866, 
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article,  whether  he  is  generally  familiar  with  such  values  or  not,  ought  a 
tainly  to  be  allowed  to  estimate  its  worth;  the  weight  of  his  testimoi 
(which  often  would  be  trifling)  may  be  left  to  the  jury ;  and  Courts  ha 
usually  made  no  objections  to  this  policy.*  In  sundry  rulings,  the  qualific 
tions  of  particular  witnesses  are  passed  upon,  without  affording  precedeu 
for  general  rules.' 

§  717.    Same :    'WitneM  mnat  know  the  Market  Value,  If  there  i«  oi 
Value  is,  of  course,  the  rate  at  which  an  exchange  would  in  fact  be  made 
this  moment  by  the  purchasing  and  selling  community ;  hence,  a  knowled; 
of  what  an  article  auiiht  to  exchange  for  is  not  n  knowledge  lue,  — 

least,  in  the  sense  in  which  Courts  regard  it.  Nor  is  a  know  ge  of  tl 
various  qualities  and  uses  of  an  article  sufficient,  if  it  stops  short  of  includii 
the  exchangeable  rate  which  these  qualities  actually  give  it.  In  short,  whe 
there  is  a  market  value,  the  knowledge  of  the  witness  must  be  of  this  marki 
value : 

1877,  Berry,  J.,  in  Berg  y.  Spink,  24  Minn.  138 :  "  Where  the  thinjT  whose  value  is 
question  is  of  a  nature  to  possess  a  current  price  or  market  value,  sucu  current  price  ( 
market  value  is  in  law  the  true  value.  To  entitle  a  witness  to  testify  to  the  value  of  am 
a  thing,  he  must  therefore  be  acquainted  with  the  current  or  market  value  of  things  > 
the  class  to  which  it  belongs.  This  is  a  general  rule,  in  the  application  of  which  muc 
must  be  left  to  the  sound  discretion  of  the  trial  judge." » 


Hood  V.  Maxwell,  1  W.  Va.  221,  238  (relation 
of  flour-price  to  wheat-price ;  one  not  in  the 
busines!)  was  received). 

•  1885,  Tubbs  e.  Onrriaon,  88  la.  48,  25 
N.  W.  921  (plaintiff  and  his  wife,  owners  of 
hoaseholii  goods);  1895.  Thomasonv.  Insurance 
Co.,  92  id.  72,  61  N.  W.  813  (owner  of  house- 
hold furniture);  1897,  State  v.  Hathaway,  100 
id.  225,  69  N.  W.  449  ;  1895,  Shea  v.  Hudson, 
165  Mass.  43,  42  N.  E.  114  (owner  of  a  horse 
and  buggy);  Mich.  Comp.  L.  1897,  §  10189  (in 
an  action  for  baggage  lost  or  detained,  the  owner 
may  testify  to  its  value  ;  but  no  juilgment  on 
such  testimony  alone  shall  exceed  $150);  1840, 
Clark  V.  Spence,  10  Watts  336  (owner  of  a  trunk 
and  contents);  1813,  Bingham  e.  Kogi-rs,  6  W. 
&  S.  501 ;  1845,  Whitesell  v.  Crane,  8  id.  371 
(owner  of  clothes);  1846,  McOill  v.  Rowland, 
8  Pa.  St.  452  (same) ;  1859,  Mish  v.  Wood,  34 
id.  452  ;  1874,  Adams  Express  Co.  ».  Schlessin- 
ger,  75  id.  248,  258  ;  1900,  Gorman  v.  Park,  40 
U.  S.  App.  537,  100  Fed.  553  (restaurant-keeper 
allowed  to  testify  to  value  of  tables,  etc.,  used 
in  liis  occupation). 

'  Ala. :  1857,  Winter  i>.  Burt,  31  Ala.  37 
(machinery);  1885,  Winter  v.  Montgomery,  79 
id.  490  (personaltv) ;  1896,  Ix)uisville  .1.  C.  Co. 
V.  Liachkolf,  109  id.  136,  19  So.  436  (stoik  of 
dry  goods,  etc.) ;  Cat. :  1838,  Polk  b.  Coffin,  9 
Oal.  58  (cattle);  Ga.:  1839,  Walker  v.  Fields, 
28  0.1.  237,  »emW«  (mill-machinery);  III.:  1901, 
Chicago  4  N.  W.  R.Co.  v.  Calumet  Stock  Farm, 
194  III.  9,  61  N.  F..  1095  (horses);  Ind. :  1881, 
Fo.ster  v.  Ward,  75  Iml.  694  (liogsfeed)  ;  /a.  : 
1879.  Haight  v.  Kinibirk,  51  la.  14,  50  N.  W. 
677  (mules);  1885,  Gere  v.  lus.  Co.,  67  la.  275, 
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23  N.  W.  137  (stallion);  1896,  Leek  r.  Chesle' 
98  id.  693,  67  N.  W.  680  (horses);  1901,  Catl 
cart  V.  Hogere,  115  id.  30, 87  N.  W.  7!>8  (cattle 
Kan. :  1886,  Reed  v.  New,  35  Kan.  730, 12  Pai 
189  (horses);  Mnns.  :  1855,  Haskinsv.  Ins.  Co 
6  Gray  432  (machinery);  1871,  Lawton  v.  Chasi 
108  Mass.  241  (timber);  1899,  Knight  i>.  Rothi 
chUd,  172  id.  646, 52  N.  E.  1068  (fur  garments 
1899,  Vandercook  v.  O'Connor,  ib.  301, 62  N.  B 
444  (bottlers'  supplies);  Mich. :  1876,  Brown 
V.  Moore,  32  Mich.  267  (horses);  Minn. :  1876 
Burger  e.  R.  Co.,  22  Minn.  343  (liay) ;  190C 
Linde  v.  Gaffke,  81  id.  304,  84  N.  W.  41  (wheat) 
Ho.:  1878,  Simmons  v.  Carrier,  68  Mo.  42 
(lumber);  1896,  Moffit  r.  Hereford,  132  id.  613 
34  S.  W.  252  (shares  of  stock);  ilont.:  1898 
Emerson  i-.  BIgler,  21  Mont.  200,  63  Pnc.  62 
(cattle);  1903,  Porter  ti.  Hawkins,  27  id.  486,7 
Pac.  664  (hay  and  bam);  Nehr. :  •..-95,  Smith  c 
Bank,  45  Nebr.  444,  63  N.  W.  796  (dry  goods) 
N.  H. :  1839,  Whipple  v.  Waliwie,  10  N.  H.  13 
(homes);  A^.  T).:  1901,  Minneapolis  Threshinj 
M.  Co.  ».  McDonald,  10  N.  D.  408,  87  \.  W 
993  (thre.shingmachinery) ;  Okl. :  1896,  Dicboli 
S.  &  L.  Co.  V.  Holt,  4  Okl.  479,  46  Pao.  511 
(safes);  1903,  Choctaw  0.  &  G.  R.  Co.  v.  Depe 

rade,  —  id. ,  71  Pac.  629  (cattle);  Or. :  1897 

Oregon  Pottery  Co.  v.  Kern,  30  Or.  328,  47  Pac 
917  (scow) ;  K.  I. :  1856,  Forbes  v.  Howard.  \ 
*R.  I.  367  (cost  of  fitting  up  a  theatre);  Wmh. 
1902,  Lines  v.  Alaska  C.  Co.,  29  Wash.  133,  6! 
Pac. 642  (piano);  Wiis.:  1867,  Noonan  ».  Ilsley 
22  Wi.s.  35  (shares  of  Btock). 

*  1871,  Cooper  ».  Randall,  59  III.  320  ;  188.5, 
Daly  ».  KimWl  Co.,  67  la.  13.%  24  N.  W.  756  ; 
1834,    £irelt  V.   Smith,    1   Minn.    126;    1869, 
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valufirX^blbVL^^^^^^^^  -  a-ic,e.    In  such  a  case  the 

various  attendant  circumsEs  an,!   .v  "' °"u  °"" ''"""*« '^  f'°™  the 

posal  of  the  article;  and  it  L  wlh  i,?M   Z""'  "^''^  "'°"''*  "«'«'='  ^'^  ^is- 
be  familiar.'  '"'  ^^^"^  ^''"^  «  ^'^ness  must  in  such  a  case 

B  71  Q      a 

the  exchangTbie  mte'TCteX  U.J"  """"  *"  *^'  '*"'^*'-    S'"°«  ^"'"e  « 
may  differ,  in  passing  f^Zone  ^«ion  toTnT,' "'^'  'I  "  "'^'""^  *»>"*  ^^^^  ^^e 
prevail  and  a  different  luS^Zt  Cld  w      ''A     .  '^''^''^"*  ''"'*^'"°"' 
Hence  the  question  .    is  how  faTai  „     *°™'*^  ^^  ">°  ^^^^l  community, 
one  place  will  suffice  when  the  vlll  "'='i"°'"'^»'=«  ^^^th  value-standards  in 
place.    The  witness'  comXcy'-t  ZeTZ  "  °'  ^  ^"'"S  '"  -""- 
tions  of  value  in  the  two  Saces  ar^.i      ^f^"?^  T""  ^''"*'^«'  ^^e  condi- 
edge  of  values  in  one  Tace  adeorte7nf.T  ^'"""."  *°  "^"^^^  ''^^  J^^^^l- 
application  of  this  priSe  SstTeld     T"^  "^'"  '"  '^'  °*''^'-    The 
and  no  further  detailed  Z^ct  Safd  Iwn' "  T?"^""  "'  "^'^  '='»'«' 
must  be  distinguished  from  that  of  2.T      7        T  "'  ^"^stion.  however, 
having  his  bu^iness-q.^  tl    „  one';,r':f  f^  "'  '  ^'T'  '''''•  *''-'«'^ 
familiar  with  values  of  goods  in  anothe       'fir  ^  'T"  '^.  ^^  "^'^"P^"*"^ 
also  necessarily  acquaint  with  ^^H'  l^g^d?  J'  I'T'^"'  "'^^  " 
export;  ,n  such  a  case,  his  knowledge  is  sufficS.»      *''  '°"'^"  ^'^  °^ 

necessarily  rest  on  hearsay  ir^  u^t^'  ^""^^'^'^ge  ^^  value  does  not 
merely  to'knowwhaotSpeolZtl'e'tr"'"''  ^'f  *°  ^^now  value  is 
heard  them  offering  and  accepEng  prf  B.ft  "thTf ' ""  ""t '° '"^« 

various  instances  of  offers  or  accentanl,  „f  "'''^'  "  ^^""^  'hese 

or  probable  figure,  are  what  consS  Z  ,  ^Zl"'  ^^''""^"^  ^°t°  <"  '»««» 
declaring  their  esdn^J  f  rpr  ces  tlev  I  U  '^''^"^"^  "^  P^^"- 
taken,  on  the  credit  of  those  peln,  «!  I  ^.  !^  ^''''  °'  '"^^^^  "«  "o* 
value,  but  merely  as  itent  of 'coX^  wS  r''V"'''"°'  ''  '""^  ^-'  °f 
fact  of  conduct  which  we  cal  vl     '  Th"f  if  r>  "  '"'''''  "^  *'"'  '"'''^ 

vaiue.     liius.  If  A  sits  in  a  merchant's  office 


Biyckett  1,.  Ed«rton.  14  id.  174  ;  1889,  BnsseU 

'  Ism    r"""^"'  "•  '^i'"-  22  Minn.  343. 

val,mJ.?.  u"!*  u-*-  *•""  *••«  "it"^*'  knew  tlie 
value  of  stalks  in  his  neighborhood,  from  six  to 

iie^nDorliood  i  a  narrow  nil  nif);  1895  8tevei.« 
^.  Ellsworth,  95  id.  231,  63  N.  W  683  freiecti„K  a 
witness  not  acquainted  with  attomeyVs^  v"fe* 
n  that  region  ;  1863,  Najacw.  B.  Co  rTll  S2S 
Mmitting  one  familiar  iith  the  use*  and  S 
Jf  an  ea«.ment  though  not  of  adjacent  la„ 
189..   Amory  „.  M.-lrose,  162 Mass.  656.  39  NE 

",  «i  n.  £,.  128  (not  necessary  that 
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Ransom,   46    id.    417     B   N     \V    l^i  iV" 

(k«p.lcdge.ofvaIue'ifLvicereisew.trerhe^ 

•  1843,  Alfonso  r.  IT.  S.  2  Storv  4'>6  rBoiton 
me,.hants  testifying  to  prices  at  foTergn  '^"r  )" 
1891.  Centi^i  R.  Co.  u.  Skellie,  86  Ga.  6S6     2 

«^,  ,?.n  ""«  ''»''y  qnotations  from  New  Y.^k 
«as  held  competent) ;  1894,  Texas  &  f  R  Co  v 
Donovan,  86  Tex.  378,  25  S.  W.  10  (a  Texa; 
dcder  receiving  quotations  from  Chicago).  Cor^! 
jwre  the  cases  in  the  next  section. 


f  719 


TESTIMONIAL  KNOWLEDGE. 


[Chap.  XX 


and  listens  to  the  terms  accepted  and  rejected  for  a  dozen  articles,  he  acquire 
ft  first-hand  knowledge  of  value ;  but  if  he  goes  in  and  asks  the  uierchar 
to  tell  him  the  value  of  a  given  article,  his  knowledge  is  based  on  a  belie 
in  the  truth  of  the  merchant's  assertion.  In  the  former  case,  his  knowledg 
is  not  based  on  hearsay.'  But  in  the  latter  case  his  knowledge  is  based  oi 
the  hearsay  assertion  of  another  person,  and  therefore  is  inadmissible  (unde 
the  principle  of  §  657,  anU).  The  distinction  depends  upon  whether  th 
utterances  heard  represent  in  themselves  a  series  of  individual  offers  o 
transactions,  or  are  merely  assertions  of  the  net  result  of  offers  or  transac 
tions  already  made.  The  distinction  is  no  doubt  often  difficult  to  draw  ii 
practice;  in  a  newspaper,  for  example,  some  of  the  price-quotations  ma' 
purport  to  represent  actual  individual  transactions,  or  groups  of  transac 
tions,  while  others  may  represent  merely  the  editor's  report  or  estimate  o 
the  net  result  of  value.  A  witness  may  be  said  to  be  qualified,  or  not 
according  as  the  one  or  the  other  of  these  elements  forms  the  chief  source  o 
his  knowledge ;  and  no  more  definite  rule  can  be  or  ought  to  be  laid  down : 

1814,  He  Berenger's  Trial,  Ourney's  Rep'.  188 ;  in  this  celebrated  trial  for  swindling 
De  Berenger,  Ixird  Cochrane,  and  others  were  charged  with  having  falsely  circulated  i 
report  of  the  death  ot  Napoleon  in  order  temporarily  to  raise  the  price  of  stocks  and  sel 
on  the  risen  market ;  it  was  proved  that  on  the  day  of  the  rise  the  defendanU  had  soU 
more  than  £1,600,000  of  stocks,  recently  bought;  to  prove  the  prices  on  those  days,  i 
witness  was  called  who  had  been  "  employed  by  the  House  to  take,  the  prices  of  the  da' 
at  the  Stock  Exchange."  Q.  "  Where  do  you  get  those  accounts  from  ?  "  A.  "t  coUec 
them  from  the  Stock  Exchange."  Q.  "  Do  you  go  about  all  day  long  taking  the  prices  ? ' 
A.  "I  collect  them  at  different  times  in  the  course  of  the  day."  Q.  "  You  go  about  takin) 
an  account  from  all  the  persons  who  are  there? "  A.  "  I  take  them  from  different  per 
sons  who  are  in  the  market."  On  objection  by  Mr.  Serj.  Beat,  Ellenborough,  L.  C.  J. 
replied:  "  It  is  all  hearsay ;  but  it  is  the  only  evidence  we  can  have;  it  is  the  only  evi 
donee  we  have  of  the  price  of  sales  of  any  description.  I  do  not  receive  it  as  the  precist 
thing,  but  as  what  is  in  the  ordinary  transactions  of  mankind  received  as  proper  infor 
mation ;  and  I  suppose  there  is  hardly  a  gentleman  living  who  would  not  act  on  thii 
paper." 

1873,  Rodman,  J.,  in  Smith  y.  K.  Co.,  68  N.  C.  115  :  "The  plaintiff  in  testifying  saic 
that  he  only  knew  the  value  in  New  York  by  accounts  of  sales  received  frora  his  factors 
informing  him  of  sums  placed  to  his  credit,  being  the  proceeds  of  sales,  by  telegrams 
circulars,  and  correspondence.  .  .  .  The  result  of  all  the  sales  of  a  day,  or  of  a  period 
shortly  before  or  after,  embodied  in  a  reputation  among  dealers  in  the  article,  is  the  best 
evidence  which  the  nature  of  the  case  admits.  The  reputation  thus  formed  and  circulated 
by  telegrams,  commercial  circulars,  and  the  prices  current  in  newspapers,  is  such  evidence 
as  is  acted  on  without  hesitation  by  all  dealers  in  their  most  important  transactions." 
^  1875,  Weill,  J.,  in  Whitney  v.  Thacher,  llj  Mass.  53  (admitting  value-testimony  of  New 
York  prices  from  brokers  in  Boston  whoso  knowledge  was  chiefly  obtained  from  daily 
price-current  lisU  and  returns  of  sales  daily  furnished  them  in  Boston  from  their  New 
York  houses)  :  "  It  is  not  necessary,  in  order  to  qu.ilify  one  to  give  an  cninion  as  to 
values,  that  his  information  should  be  of  such  a  direct  character  as  would  make  it  com- 
petent in  iUelf  as  primary  evidence.  It  is  the  experience  which  he  acquires  in  the  ordi- 
nary conduct  of  affairs,  and  from  means  of  information  such  v  j  usually  relied  on  by 
men  engaged  in  business  for  the  conduct  of  that  business,  tha  .fies  him  to  testify."  » 

»  1843,  Story,  J.,  in  Alfonso  r.  V.  S.,  V  Story  •  The  rulings  show  how  much  the  result  de- 

42'' ;  and  the  grueral  priuciple  of  §  1772,  iioat.        ponds  uiwu  which  source  was  the  chief  one  for  the 
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§  720.  (B)  A.  ^  '"" 

already  been  not*ced'^«rrsT^^  h' Z"^*'  '"'^•"*  **»  »"  '•""-•    It  has 
identity,  handwriting  o'vf,„'f,.    '"^o  P^"°"  "-"^'"g  "»  estimate  Lo' 
knowledge  of  the  cla  ses  in  o  ^ne  o    JL T'. "  "^""^^^  ^^'o^ledge.-d)  a 
standard  by  which  it  is  to  Srte;  ^.^fS  a  k   "'r.  '^  ^  ^«  P"'  -  ^^^ 
to  be  classed  or  measured  or  tested     Th  J^     knowledge  of  the  thing  itself 
of  knowledge  lies  i„  the  very  natu..  fftheT'JV  '"^^  ^°"^>«  ^'~ 
former  element  of  knowledge- of  the  v„        ?'"]"'  P'"""^^  '"^''Ived.    The 
-dered.     The  latter  eleme^'nt  -  knowledtTS"' ~ '"  ^"^^  '^-»  -»- 
vnued-,s    ^mally  required  by  the^lefnf      5'  P"*'*="^"  thing  to  be 
pomted  out :  ^       "  "^^  ^''^  '"'^^  of  evidence,  as  Courts  have  often 

!•  .  ^    «:or/,  C.,  in  Bedell  v.  «.  C«    41  V  v  <i-„        -„ 


Particular  witnpss  •  189i5   ritHoU    i   .„ 

Co.  I,.  Alister,  62  Ark  1  34  sw  ^0°,''  *  ^-  ^-  «• 

1875,  Thatcher."  L^!  <>»  hea  say,  excluded); 
raittinK  knowledge  ol,tn''^^^^  \^°  "' '""' ' "'-^  <«'  ' 

•vho  in  the  fruit  iLi:l!^Zj7l!u  '"  *^'""l^^' 
fiom  dealers  i„  Ne™  York  v^^,* ''"°""''»" 
circulars,  was  allowe,!  ti  vl  .7  '''''>f™"is  and 
market  value)     S  ll.'*'"''*'  \"  "ew  York 

(admitting  knowled;^  ba8;d  o,.'~  i--^-  ^-  ?"* 
f'Torts);  1898,  wXrTsHI  "^''"X  .""'rket 
«8S,  43S.  W  959  rtLiI' ^"''°'''  ^  1"<1.  Terr. 

[V-W  on  he!S^th  Kr  r^srr"'  ^'''- 
taulk,    16   Md     i!79   /.,      j' '    ,'*'"'  '''''''"  »• 

rj-  ">.t.i.?^d  i.rn'.e^t;;  tf)  .''-o»'-is«  of 

'••  Ills.  Co.,  10  Grov  SI  I  z^.!.  1  1- '  •  ^™*'  '''■WIS 
of  Mices  obtained  hv„,e™f'"''"«»  '"«'*l"lKa 

i^Vricr,o^T  ■'  "-^^^^^^^^^^^     B  cf 

7«Srr^:-;:^;:«'^;;;l^w^ 

l.ric.;,„f  eittle.  "de  "e7f,^„  th*  '"'^  '""''''» 
"Xlmitte,!);    1870    rnmlt     1      "'^"e«s|>a|H.rs," 
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from  I-riee-lists)  1^89  H  "■*  ""^  .merchandise 
41  Miin.fi48,  43'N  w*  ?.""'"."••''''"''*'•  Co- 
edge  based  on  comineMal  j±'"'"«.'"«>»l- 
the  course  of  busine"  )  ,s,^P°t''\''™''"'''1  m 
4  Wend.  Sir  mSL  L.  '  i^?'"''  "•  J^™-*. 
ini."iri„gatarXy4*'„fc-^'^f8«;o«»'^ 
f.  Glover,  72  N  V  ini  1  1  '■'  •  ''•  "arrison 
'«i>'ed  on  price  fisJs"  ami  •''h"""V«  '"'""'e.lge 
1882,  Fairfay  „.  Smith,  'sr'N^C  36?";  t"''"' = 
knowledge  tesed  on  ne«"na^„.^^,^'»^""»"'S 
»  ''•ngle  newspaper  at  «  ™?f?  '     "■'  '""  «''«« 

8"  Te...  378,  25  8  W  fo  S'  ^"-  "•  ^"'"'«''. 
feeei  ing  daily  report,  fro„?  ^u.'*"^""  ,V>  Texas, 
f-o'-ty  to  price  nf. I.         ■'^'"/"SO,  allowed  t<i 

CH.,u^of,  cKpa^e "rVar  ""'wiTV  ^^^^ 
knowledge  based   on    ..     •    '•   "^    -"Imittine 

1885,  RalFro^^o.  "  B  rbv'%":  vrV  "'^'^'^ 
*'«  (admitting  knowledge  V^  ^•'^'  *'"'- 
Jf  prices);  1*899  nS  ^'^.  ""  '-l-'ry 
Heeves,  97  Va   284   ^I'l  a    p   a^/    "•    Co.   p. 

§  1704).     ''*''*P"°"  '»  the  HeaiMy  rule  (poX, 
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proximate  aeeuraey  of  hit  eoneliuioiis.  .  .  .  J.  B.  lUted  in  the  moit  nnequiTooal 
ner  that  he  wm  not  much  acquainted  with  the  land  iu  queetion ;  that  he  had  been  ( 
k>wer  part  of  it,  but  that  he  knew  nothing  at  all  about  the  upper  part.  .  .  .  It  oer 
does  not  require  much  argument  to  show  that  B.  wae  an  iuoouipeteot  witneia  to  t 
on  this  question ;  be  had  not  sufficient  knowledge  of  the  requisite  faota  upon  whi 
I  an  opinion." 


This  general  requirement  is  constantly  enforced.'    The  sufficiency  ol 
witnens'  acquaintance  with   the  thing  to  be  valued  should  depend 
the  discretion  of  the  trial  judge. 

As  with  other  kinds  of  knowledge  {ante,  §  672),  so  with  knowledj 
values,  the  place  of  this  element  may  be  supplied  by  a  hypothetical  que* 
Thus,  where  a  witness  is  competent  to  speak  of  house-values  but  hu 
seen  the  house  in  question,  the  specifications  and  other  particulars  me 
placed  before  him  hypothetically  for  an  opinion,  and  then  his  knowledj 
the  value-standard  may  become  available;  or,  in  some  cases,  his  attei 
may  be  called  to  a  thing  assumed  to  be  substantially  similar  to  thi 
question,  and  his  judgment  may  be  given  on  the  hypothesis  of  this  simiL 
This  hypothetical  basis  is  legitimately  and  frequently  employed  as  a 
atitute  for  actual  observation.' 

§  721.  Other  Prtnoiplas,  diatiBgnlabed.  The  subject  of  value  involve 
rules  of  evidence  in  still  other  ways  not  here  concerned.  (1)  Whethe 
values  or  sale  prices  of  other  things  of  the  same  sort  are  admissible  to  i 
the  value  of  the  article  in  question,  involves  a  question  of  circumsta 
relevancy  (ante,  §  463).  (2)  What  are  the  general  factors  of  valm 
already  been  briefly  noticed  (ante,  §  463).    (3)  Whether  an  estimate  of  ^ 


»  Ala. :  1858,  Wiirdr.  Reynold.,  32  Ala.  390; 
1861,  Spiva  V.  Suploton,  38  i<l.  174  (lunJ) ; 
Cat. :  1868,  Central  PattlRc  B.  Co.  v.  Pearaon, 
86  Cil.  261  (land) ;  HI. :  1881,  Qrwn  v.  Obicaj^o, 
97  III.  372  ("familiar  with  the  subject  of  in- 
quiry ") ;  1900,  Chicaj{0  Terminal  T.  K.  Co.  v. 
Bugbee,  184  id.  353,  56  N.  E.  386  (land) ;  ftui.i 
1862,Crou8et>.  Hulman,  19Ind.  38  (land);  1870, 
Ferguson  v.  Stafford,  33  id.  166 ;  la. :  1879, 
Cherokee  v.  R.  Co.,  62  la.  281,  3  N.  W.  42 
(land)  ;  1888,  Pingeiy  v.  R.  Co.,  78  id.  440,  48 
K.  W.  286  (land) ;  Kan. :  1888,  Uwrence  * 
W.  R.  Co.  V.  Hawlc,  39  Kan.  640,  18  Pac.  943 
(land) ;  1889,  Lawrence  k  W.  R.  Co.  r.  Roaa, 
40  id.  606,  20  Pac.  197  (land) ;  Kansas  City  * 
8.  W.  R.  Co.  >.  Ekret,  41  id.  26,  20  Pac. 
538  (land) ;  Kanaaa  City  &  S.  W.  R.  Co.  v. 
Baird,  ib.  69,  21  Pac.  227;  Kennett  c.  Fickel, 
ih.  213,  21  Pac.  93;  Md.:  189S,  Wallace  e. 
Schaub,  81  Md.  594,  32  Atl.  324  (a  niinw's 
nrricea) ;  Mas$. :  1851,  Walker  r.  Boston, 
8  Cush.  279  (land)  ;  1854,  Shaw  v.  Charlea- 
town,  2  Gray  109  (land) ;  1855,  Rti8n>ll  v.  R.  Co., 
4  id.  60?  (land) ;  Mick. :  1881,  Dyer  v.  Rosenthal, 
45  Mich.  590,  8  N.  W.  560  (one  who  had  been 
within  H  store  but  had  not  inspected  the  goods 
whose  value  was  in  question,  excluded) ;  1895, 
Metzger  v.  Assur.  Co.,  105  id.  549,  63  N.  W.  647 
(insufficient  examination  of  a  stock  of  gooals) ; 
1899,  Michaud  >.  Grace  H.  L.  Co.,  122  id.  806, 


81  N.  W.  93,  $embU  (ship);  Jfinn.; 
Lehniicke  v.  B.  Co.,  19  Minn.  482  (Uiiil 
ing  it,  withont  actually  going  upon  it,  nii 
fiee) :  1876,  Burger  r.  R.  Co.,  22  id.  34: 
sonalty);  1883,  Sherman  v.  R.  Cc  30  iil 
15  N.  W.  239  (laud) ;  1884,  Senrer  v. 
31  id.  480,  18  N.  W.  283  (services) ;  1889 
sell  V.  Hayden,  40  id.  90,  41  N.  W.  45( 
sonalty) ;  Mo. :  1860,  Kewmark  v.  Ins.  C 
Mo.  165  (personalty) ;  1886,  Springfield  i 
Co.  V.  Calkins,  90  Mo.  643,  S  8.  W.  82 
quaiuted  with  the  premises,  location,  an 
rounding")  ;  N.  r.:  1888,  Slocovich  r 
Co.,  108  N.  Y.  61,  14  N.  E.  802  (exclndii 
who  had  not  seen  the  ship  for  several  > 
Oh.:  1876,  Williams  v.  Brown,  28  Oh.  £ 
(services) ;  Pa. :  1895,  Mewesv.  Pipe-Lin 
170  Pa.  364,  82  Atl.  1082  (land);  1903.  £ 
r.  R.Co.,  _  id.  —  ,  56  Atl.  769  (land): 
1903,  Wilson  v.  Southern  R.  Co..  65  8.  C 
43  8.  E.  964  (laud);  U.  S. :  1869,  C 
r.  Greer,  9  Wall.  784  ;  Ft. :  1868,  Laur 
Vanghn,  80  Vt.  94  (personalty). 

*  1891,  State  v.  Teiinebom,  92  la.  5 
K.  W.  193  (the  value  of  a  stock  of  g 
1873,  Miller  r.  Smith,  112  Mass.  475  ; 
Johnston  Harvester  Co.  r.  Clark,  31  Hinn 
17  N.  W.  Ill  i  1877,  Thompson  •.  Boy 
Pa.  481. 
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ipecuktive  and  uncertain  to  S  LZ^V^  ,  ""'""**  °'  ^**"«  "  ^ 
the  present  principle  ^^11^  eeSWsf  1^  ^k"  "^"^7  ^°  """'^  ^^^er 
/imma/,  are  admissible  totS^e^^^^^^^  '^'•*"  «^'^  ">*  trade 

™le  (post,  §  1704)  ^  *  "''°^''"  '°  exception  to  the  Hearsay 
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ScB<TiTU  I  (continued):    TESTIMONIAL  QIJ;» LIFICATI0N8. 
Topic  V:  TESTIMONIAL  RECOLLECTION. 
CHAPTER    XXVZ 


I  725.   General  Principle. 

I.   Recollection  in  oenxsal. 

i  786.  Qaalitv  of  Recollection  ;  "  Impree- 
•ion,"  "  Belief,'' and  the  like. 

I  727.  Same  i  Quality  of  Obaerration,  dis- 
tinguiabed  j  "  Impreuiou,"  "  Belief,"  and  the 
like. 

f  728.  Same :  Sute  of  the  L  .v  in  the  Va- 
rioiia  Jurisdictionit. 

I  729.  Same  :  Uther  Senses  of  "  Impreiwion," 
etc.,  to  which  Other  Principles  are  apphciible.^ 

I  730.  Witnew  Sjiecifying  on  Direct  Exnmi. 
nation  liia  Grounds  for  Recollection  ;  Croiw-Kx- 
aminatiou  to  Impeach  Recollection. 

II.   Past  Recollection  Recoboed. 
{  734.   General  Principle. 

a.  HMory  of  the  Use  of  Peal  Seeollectim 
Stamud. 

{  735.  History  in  England  and  t?ie  United 
States. 

J  738.  Historv  and  Local  Anomalies  in  Par- 
ticular Jurisdictions. 

J  737.  Other  Principles  applicable  to  certain 
Kinds  of  Memoranda,  distinguished:  (1)  Notes 
of  Testimony  ;  (2)  Regular  Entries  ;  (3)  Notary's 
CertiBcate  ;  (4)  Will-Witnesa'  Attestation. 

b.  Prefenruefor  a  Praent  Secolleetion  over  a 
Past  one,  and  Vice  Versa. 

{  738.  New  York  Doctrine :  Present  Recol- 
lection  must  first  appear  to  be  Lacking. 

i  739.  Written  Copies,  as  preferred  to  Oral 
Recollection. 

0.    Rules  to  secure  Adequacy  nf  Past  Recollection 
and  Accuracy  and  Identity  of  Record. 

S  744.   Past    Recollection    must   have    been  I 


Written   down;    Exception   for    formei 
Identification. 

1745.  (1)  Recollection  must  hare  beei 
Fresh  when  Hecordeil. 

f  744.  (2)  Accuracy  of  Kecord  ;  Genera 
ciple. 

(  747.  Same ;  (o)  Witness  must  Gui 
Accuracy  ;  Habit  of  Correctly  Recordiii)i 
Butficient  Guarantee;  Notaries,  Clerks 
Attesting  Witnesses ;  Massachusetts  ru 
Regular  Entries. 

{  748.  Same :  (ft)  Witnua  need  not  b 
be  the  Writer. 

i  749.    (3)  Original  Required,  if  Availa 

i  750.  Same :  Copy  made  and  Verifi 
Another  Person. 

)  751.  Same  I  Bookkeeper's  Entry  of 
man's  Oral  Report ;  Stenographer's  Rep 
Interpreted  Testimony. 

{  752.  Same :  Salesman  Deceased  or  othi 
Unavailable. 

f  763.  (4)  Record  must  be  Shown  to 
nent,  on  Demand,  for  Inspection  and  i 
examination. 

{  754.  (6)  Record  goes  as  Testimony  t 
Jury. 

III.  PrESENT  Recollection  Retite 

{  7i)8.  General  Principle :  Any  Writint 
be  used  to  Stimulate  and  Revive  a  Rec 
tion. 

S  759.   Writing  not  made  hv  Witness  hii 

I  760.    Writing  not  the  Original,  but  a  ( 

S  761.  Writing  not  made  at  the  Time  o 
E<-ent ;  Depositions  and  Former  Testimon.\ 

S  762.  Writing  must  be  Shown  to  the  C 
nent,  on  Demand,  for  Inspection  and  C 
examination  ;  Memoranda  used  before  Tii 

S  763.  Writing  is  not  part  of  Testimony 
the  Jniy  may  see  it. 

§  764.  Cross-examiner's  Use  of  Writin 
Revive  Recollection. 


§  725.  General  Principle.  The  second  of  the  necessary  elements  (a 
§  478)  in  every  properly  qualified  testimonial  statement  is  Recollection 
the  adequate  mental  reproduction  of  the  impressions  obtained  by  Obi 
vation.  The  element  of  Recollection  thus  stands  between  the  element 
Observation  (or  Knowledge)  which  it  reproduces,  and  the  element  of  C( 
munication  (or  Narration),  by  which  it  is  in  turn  reproduced  and  m 
apprehensible  by  others. 
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'^^^^^  the  n.co„eetio.. 

gamed  by  Observation  or  Knowledge  vT  "?'  ""P^'^ions  origi.mll, 
>n  which  thia  essential  quaia  J  of  R.  .^l,  T  """'  """"^ions  are  conceivable 
deuiled  requirements  Th  ifll't"  .'""  ""^ '^  '""'"8'  """--- 
deficiencies  are  also  conccivabk  There  are  h""  "^  "•"''''"«  '^'"^  r-snMe 
ctuat  ons  commonly  calling  for  j„dS  r2,    "''"' '"  P""^'''^^'  "''•>•  "  ^^^ 

h.b.t  (called  here  Present  RecoirctSn  ?h'"""'^' ''" ''"I^'='«'^ '"  ex- 
existed,  but  nowj.aving  iLvo^aWv  2;)  J^  that  recollection  which  onco 
(called  he«  Past  Recoll^ct^TlVrof  ilLTr  """''"^  P"^'"'^"^^'- 
little  recognized,  and  is  even  nnw    f.  ,        '"""  ^'"^  was  for  a  time 

recollectiol     It  is  conven    ;t  to  d    nrith'u"'  T''"  ''^  "'^^  °'  ^  P^^ 
I.  Keeollectiou  in  general-   II    P«ip,''°.'"^J"''*  "'"J"'  three  heads- 
Recollection  Revived.  '  "''  Recollection  Recorded;   III.  Present 

I-    RECOLLECTIO.V  I.\  GENERAL. 

Je^ivS:^Te  r:  ZT^ZLiuzrr;'^''"  --  *^«  "'^•-  ^he 

correspond  to  Observatioi  U  "s  in  a  ouIT'""  ^''""'^  "^'^l^^'elv 
usually  occurs.  The  witness  it  111  i?  ''""''^"^ive  way  that  the  deficiency 
is  not  sure, -.< think!"  it  wnf  ""^  ^«PP«"' cannot  recollect  positively  1 
the  like.    How  far  "s  sic  'aZ";  I^  1^  :.''"P--"'"  -  '•believes/'  or 

It  is  a  commonplace  of  iudioST!     "''°"'*^''°»  satisfactor,.  ? 

livered  and  most  pSve  v  Sm  lii'rrr  "'«\'«««mony  most  glibly  de- 

honest  witness  wh'o  will  ZtZrlttZT  m"'  ^^"•^^"°'*' ^^  ^^'^ 

worth  listening  to  because  of  tlSvl^S^M    ""''''''"''="''" '•"' "'^" 

"impressions  »  and  '•  beliefs  "  is  after  111  no  I  ""'''  '°  ''"^^'  «"<^'» 

he^nselves  a  warning  of  their  evi^tt      w    kneTThe'r.  "T-^^^^  '" 

ion  does  not  insist  on  a  high  decn-ee  of  JZ  ^'*  J"'"""'  ^Pin- 

accepts  whatever  the  witness  feerabl/t^'''  '"  '^'  recollection,  but 

to  he  trial  Court  to  deterTne  ^''''"'-    ^"*='^  """«*  here  be  left 

^P^'^^n^i^X^o^:!:::^^  Jl:t  ^L ""  7  "^ '°  ""•^-'-''  ^■•o- 

h«  memory,  but  that  it  does  not  rise  to  ,v,lfr  "nfessed  with  some  strength  uno,. 

If  no  other  recollection  than  tha    o    tl^e  ZZ'J^T'V  '''  """"^  '"«  ''•^"■'-> ''- 
court  of  jurtice,  the  difficulty  o    veri  virlr    7  "^""^'^'  '^  *°  ^"^  ^"^'-v^'l  i"  a 
'■■ore;  sed."  ^        ventyn.g  facts  restmg  ,„  memory  would  be  greatly 

^l^  ^Eo'lman,  J.,  in  I/„i„  ^r.  Moulin,,  o,  v   Tr    -«    ,   „.. 
ff.ve  the>r  te,t;n,ony  with  absolute  positii-enefs"    If  the  f  \    """'""''  "'  "<"  ^''1'"'-«d  '<> 
I^Uhe  r^„ect.o„  does  not  .e  tj^itive  —i^  if  1:11^,;  aSS^-t::^ 

"suallv  only  a  ,„ore  cautious  mode  of  e.S;:^^;he*ir"S''^  °'  ^-i.  knowledge.     It  i, 

goj     "  "•  •  •  ■   -riie  impressions  of 
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Mr  R.,  w«  think,  wm  raffloiantly  etrUin  aiid  pMiUr*  to  U  admlHlbb.    I  bav* 
A.  •^l..?*'*  "'•«';•  M»  »oo  bide-bonnd  and  iMtrietad  in  oar  praetiM  with  rward  U 
adminibility  of  aTldenM.    It  it  high  tima  that  tha  praatiaa  abooM  ba  diieoarand  " 
1867.  Ugnnd,  C.  J.,  in  WiUon  t.  Canon,  10  Md.  78 !  "  Opinioo  U  baliaf.  aod  not 
more;  it  ia  not  abaoluta  carUinty,  nor  doaa  tha  law  raquira  it  to  ba  ao." 

1850,  Sawttr,  J.,  in  Sial,  r.  Flandtn,  38  N.  H.  m-.  "  An  impMaion  aa  to  a  paat 
may  maan  parwnal  knowladga  of  tha  faet  aa  it  raaU  in  tha  mamory,  though  tha  Van 
Dranea  ia  ao  faint  that  it  cannot  ba  eharaetarisad  aa  an  undoubting  lacollaction.  . 
thii  lanaa  tha  impraaaion  of  a  witnaai  it  avidenca,  bowevar  indittinc»  and  unralUbIa 
rooollaetion  may  ba.  Mo  lina  can  ba  drawn  for  tha  excluaion  of  any  racord  laft  i 
thajBamory  aa  tha  imprata  of  panonal  knowladga,  bacauta  of  tha  dimaeaa  of 

§  727.  aama :  QuaUty  of  Obaarratloii,  dlattngnlaliad ;  "  lapraaaloa,"  -  Bal 
and  tha  Uka.  But  it  has  already  been  noted  (ante,  §  658)  that  there  i«  alai 
and  the  Courta  recognize  it  —  a  sense  in  which  the  terma  "  impreaaion,"  " 
lief,"  and  the  like,  may  mean,  not  a  faintnesa  of  recollection,  but  a  we'aki 
in  the  original  impreaaiona  of  observation;  for  example, " I  was  some 
tance  away,  but  the  person  teemed  to  me  to  be  A.";  "I  am  not  certain,  bi 
thought,  supposed,  judged,  at  the  Ume',  that  the  hour  was  about  four  o'clo< 
Such  expressions  indicate  a  deficiency  in  the  quality  of  the  Observation 
of  the  Recollection ;  and  this  sense  of  the  phrases  is  equally  common  with 
preceding  one.  It  will  not  do  to  accept  merp  guesses  as  testimony.  Ne> 
theless,  it  is  clear  that  the  law  cannot  arid  does  not  require  absolute  certai 
of  observation.  A  mere  deficiency  in  tie  quality  of  observation  is  of  itself 
good  reason  for  excluding  whatever  rehulto  the  observer  did  actually  obb 
Some  men's  doubte  are  better  than  other  men's  certainties;  and  there  is  h 
nothing  to  do  but  leave  to  the  trial  judge  to  determine  when  the  "  impreasit 
is  so  trivial  and  faint  as  to  be  not  worth  receiving : 

1824,  Mr  nomas  S(arkie,  Evidence,  153:  "It  hat  been  laid  that  a  witneta  mutt 
be  examined  in  chief  aa  to  hi.  '  belief '  or  '  penaation,'  but  only  aa  to  hit  knowledfe  of 
lact,  iinee  judgment  matt  be  given  itcundum  allegata  et  probataA  ...  At  far  at  reiw 
mere  belief  or  pertnaaion  which  doet  not  rest  upon  a  tufficient  and  legal  foundation  I 
petition  urorrect,- at  where  a  man  believet  a  fact  to  be  true  merely  because  he 
heard  It  Mid  to  be  so.  But  with  respect  to  pertuation  or  belief  at  fo^nded  on  facte  wit 
the  actual  knowledge  of  the  witness,  the  poaition  is  not  true.  On  questions  of  ideni 
of  persons  and  of  handwriting,  it  U  every  day's  practice  for  witnettet  to  twear  that  tl 

ui.     I  iu"  ^'?1?°  '"  ^  ""  •'"°*  °'  *'«'  handwriting  that  of  a  particular  individi 
although  they  will  not  swear  potitively." 

§  728.  Same  :  Bute  of  the  Law  in  tha  Variona  Jnrladlctiona.  In  examini 
the  authorities,  then,  it  must  be  remembered  that  the  result  depends  on  t 
sense  of  the  words  used.  (I)  So  far  as  the  terms  "  impression."  "  belief,"  a 
the  Uke,  signify  a  total  lack  of  original  observation,  a  mere  conjecture  bas 

Secondly,  that  it  is  not  satisfactory  for  the  w 
new  to  say  that  he  thinks  or  tiersuadeth  hi 
self ;  and  that  for  two  reasons  :  1st,  Because 
is  to  give  an  absolute  sentence,  and  tlieref 
ought  to  have  more  sun  ground  than  thit 

'Dg')- 


*  The  position  which  Mr.  Starkie  here  i«. 
pudiates  was  based  ujion  an  early  and  loosely 
phrased  passage  of  Coke's  authorship,  which 
was  for  a  time  much  relied  on :  1881,  Adams 
».  Canon,  1  Dyer  63 i  ("In  this  case  much  was 
said  about  the  depositions  of  witnesses, 
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"IMPRESSION,"  "BEUEF." 


1798 

these  «„„e,  ( (a)  or  (.^) )  the  Court  had  in  m  J     m' i  '™  T*'"'*'  "' 

jecting  tenimony  couched  in  the  above  term.^M.r''  ""  '"""«"  "»• 
know  whether  the  Court  u  jmly^lSZ  V~  »" 

(1)  above,  or.  contrary  to  the  C  onS^  ifu  ""P"""'"""  '"  the  sense 
i.  rej^tinK  "  impresir.  "t  Ser'o7  thet nt.  ^1^"^^  T"'^' 
can  be  done,  therefore,  is  to  note  the  diff««^rJ^  ^  l**"  ^'^  ^^"^ 
leave  the  authorities  to'be  inte^ldln  [S^r"''"  ""'"''  ""''  *" 


WiL>'*l'70i  H-  '  *ii''  ""("••■•■"l-lwfe; 
Kt  Tr  71  ??.*/<  ?''""J';°''">  '^'^^-  25  How. 
n       n     '*  ! .  "•'  •»  »»  handwritina)  •    1801 

A      •     „"?.'!  •^'''•'   !«<».   Hill   V.  Hill? 

/"CIT^lS^-  "  ■ST""'''  "  '"l-  <»«.  2  &..  318 
MM  &'!.'' i**''  Shrimpton  r.  Brie. 

•'^mblil  «•••■'.*  ^.•n,"l<"»«  ''•'"•writing 
MMinblea  B.,   )•  1897.  Thornton  v.  SUfeT 

113  Id.  43,  2    8o.  S68  (i,|.ntiflc»tion   "in  hii 
i^„r?rr    '.S'-  ••  '»«»•  MoOarrity  i   By 

?^  ""»■  ,  ''y  •"  •tt«ting  witnen) :  1882 
People  e.  Rolfe.  61  id.  S40  (i.lfntitynSM  PW 

pi.  ».,,so«p,  127  Id.  408, 69  lirVn  r  p^^ 

tah^?;  nnt  ~  ''™.v-  ''y"'".  "Conn.  80  (cer- 
tjinty  not  reqnire.1) ,  Oa. ,  186S,  Dswwn  ». 
C«ll.w.y.  18  6,.  679  ("  I  do  not  know  wJ 
lively  bnt  I  think  "  wai  held  prop  '  *  ^' 
but  "  I  »aw  .  .  .  ».  I  ,„,,.  *^   J 


d  proMrlv  rejected  j 
ipowU,"  im  -onerly 
"•inR    practically    • 


..  ?       .  •••■»!  »Mpni 
njectwi;    the    difference    hting    nracticallv    > 

lal    K    i^V.K  .'^^eppard,   85  id.  751.   777. 

1-         J  ="  ("■»'  *'"'  w>tne«  "  thought    lie 

gl.mp«,d  8.  a.  he  fell."  ad.nit.«l  a.  ai/ni  yin' 

a  direct  reference  to  an  iramcliate  peree pt  "n 

recoll«^(,„n  should  be  accepted  from  h4ile  wit' 
newea  ia  hiid  down  by  Walker.  J.,  in  HuBuleV 
V.  HoUtein  36id.  272(186«);  but  cl  S.T the' 
same  judge-.  excIu«ion  of  "  I'.hink  "  i,  Mon-U 

"sin  r-  1,  ^'""'''«".  24  id.  524  (1858);  ///.  • 
.840,  Oorham  v.  Peyton.  S  III.  364  (that  the  a. 

(oeiier  as  to  handwntins);  lad  i  1847  R'  -  » 
"•  '-""-r.  8  Blackf.  413  f "  teat  of  ;ec,  c! 
ton  );  Ai  .  1871,  state  v.  Vorter.  84  la  133 
<    "PP°".     "took  it.-   "condJd4-    "" 
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i.;i.«Li  1  '  "'"  l««'ti"lv  identify.  h„t  ,ro 
Hti^ed  in  my  own   mind');    1884    Stat.  V 

«..J^-    ^        ''•"   '"'»     i    ""'Jecided);    18B5. 

L;  ii^i  .know  positive,  but  am  «iti.fie.l  in  my 
own  mind  ;  "W  udgm.nt");  La.  ,m/ 
Bradforf  ,.  Cooper,  1  U  An.  Sa.  ( -^ lief"  .i 

Ml.f.  /"'•  "•*  <•«»»  of  knowledge  and 
mo'l/.?r   •   "'""^to  handwriting);  i?, 

Ihf!  !»  ^nflJ'nt,"  but  "would  noj  .wear" 
ML".'^*^r>'   '**2,  Hopkins  ».    Memuire 

SnlJ..!  1-  ",P'npl>ries  g.   Parker.  62  Id. 

B^itil^i^ro'rr"'  iir'''''^  **••  »8«« 

naltimore  ft  O.  R.  Co.  ».  Thompaon,  10  Md  84 
.<  '•JPl'«f  ;).:  1862,  Fulton  r.'jtcCrackeD  18 
a  642  ("  think  -) :  ifau.  ,  1866,  Hamilton  I 
Nickerwin.  13  All.  352  <"  belief --..»,  . 
ktence  of  .  tn^,  u«gV) ;  18»7  J'om  vVJl,' 
nedy  170  Mm,.  18.  48 n'  E.  770  ("X'st  of  hi.' 
knowledge,  belief,  .nd  recollect  on-  «  to  a  ,»J 

Ferri7  »  Thri^'^'J"''"  *'"':  ^"^  ■  "880, 
l««i  n»  ,7'  ^^  *'°-  "0  ("thought  -)• 
1881.  Oreenwell  v.  Crow,  73  id.  640  fwoulcHot 
.wear  to  it);  1882,  State  r.  Bahla.  7*1^    504 

Mniblance.  something  short  of  an  «M.arentIv 
exact  Identity  wouM  suffice  a.evidenc  )',  issi'^ 

?895  sJ/"''""'^'  *'  '•*•  288  ("looked  like"  ; 
1895.  State  r.   Harvey.  131  i,|.  339,  32  S.  W 

bJ.'T  ?'"','"«'  "opinion,"  enough);  1897' 
Bute  ,.  Dale,  141  id.  284,  42  8.  W  722  (??Ii 
gno.!.  aaid    to  be    stolen    "  resembled "  thoM 

o.    w.  909  (that  atolen  goods  "  lookeil  like" 

25r66T''vl=  ',T,\.^^r-  Weher  ise  id. 
249,  66  8.  W.  729  ("belief"  aa  to  identity  of 

66  s"  r^U  ?""*  "•  Cu'henberry.  157  id.T6S. 
A.  Zf.:  1868.  Burnhum  ».  Ayer,  36  N.  H.  IW 
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TESTIMONIAL  RECOLLECTION. 


[Chap.  X: 


1 


S  729.  •«■•;  Othar  SaiMM  of  "  ImpraMloa,"  t«,  to  whloh  Otkw  Pri 
plM  ar*  appUeabto.  ThrtH«  clixtimt  senson  liavo  now  been  noted  in  which 
terms  "  impreMion,"  "  iH-liif,"  or  the  like,  niny  cnll  for  tlie  application  of 
fcrent  principles  of  Tontinionial  Qimlifiroti.ms :  (I)  Tlint  tlie  witnesi 
merely  conjecturing  or  guenUij,  never  haviuj{  had  any  real  observatior 
the  facts;  this  evi.lenco  Uini^  inmlniissiblo ;  (2)  That  the  witness,  tho 
once  jiossessed  of  some  ncquaintaiico  with  the  facts,  is  more  or  less  uncert 
by  reason  of  («)  weakness  of  the  orhjinul  imprtuion  of  olwervation, 
(6)  faintness  of  tlie  prc»ent  rtcolttetion ;  this  evidence  being  generally  acc( 
able.  But  there  must  also  be  noted  nt  least  throe  other  senses,  prhajw  fi 
involving  still  other  principles,  two  of  them  genuinely  principles  of  evideti 

(3)  In  testifying  to  a  eontermtioii  or  to  prior  teatimonif  of  another  witn^ 
the  witness  way  attempt  to  give,  not  the  <letniled  words  or  phrases,  but 
"untleritandingi"  or  "  best  of  recollection  "  as  to  the  general  purport  or  efl 
of  what  was  said.     Hero  the  Court  may  insist  on  applying  the  i)rinciplo 


(licUef  •nffirirnt ;  mm  impm  inn  rxcliKlnl)  i 
IStiO,  Xuu  B.  .N'lit.',  41  ill.  u!t  (■•!  think'); 
A',  y.:  18*7,  ('iirriii({fi)ii  ».  Wnnl.  71  N.  Y.' 
3««  ("iiiiiiraMiioii");  1878,  Uluku  e.  IVopl..,  73 
ill.  r,M  C'thiiik";  "Iwntnf  my  knowl.-J^,',.  "I  j 
A'.  ('  :  1839,  B«v»rlv  v.  Willimu,  4  l)<iv.  A  II. 
237  (wdnlil  not  iWHur  [(usitivi-ly) ;  is.'il,  McKiX- 
i».  .Morriwin,  13  Irrnl.  48  ("  imjirHiiHioii")  ;  ith. , 
18.'.l,  Crortell  V.  Ilsiik,  3  Oh.  8f.  411  ("iui- 
j.pi-Mi.m  ")  ;  Or. :  iHS'.t.  .Stat«  v.  Choe  (Jong,  17 
Or.  B38,  21  Pw.  8S2.  viiM-  (lielicQ  i  Pi. :  1820 
«iKfriiil  ».  Loviin,  tt  S.  ft.  U.  313  ("Hill  not 
•w.iir,  but  it  ia  like  hiit  writiiia");  1.S23, 
Knrmor"»  Biiik  r.  Whitehill,  10  id.  113  (iH-licMi 
1851,  ShitliT  V.  Brfimr,  23  Ptt.  413  (the  haii(i- 
writing  "look*  like  it ;  c/iii't  mv  1  l«lii!vi'  it  to 
U.  hin  writinu") ;  I860,  Diivuirn  Exr  ».  Darby, 
3^  ill.  n»  ("inipieMloii");  ISiW,  Dodge  r. 
Biwhe,  6"  ill.  424  ("Iwlief")  ;  ISffl),  PittsliurKh 
V.  *  ('.  R.  Co.  V.  Viiiiiii',  11.')  ill.  332,  8  Atl.  704 
(li'M  thnn  a  Cfrtainty  iii  an  o|iiiiloii  an  to  value); 
Tfim. :  1874.  Wootlwniil  v.  .Stiti-,  4  ftixt.  32* 
("think");  r«. ;  IStia,  .Siviiimy  ».  Booth,  23 
Tex.  11«  ("ini|ire»«ion");  r.  S.  i  1S22,  Houl- 
din  V.  SlasHio'H  tleiiM,  7  Wheat.  153  ("  a|i|>eare>l 
to  he  ••) ;  1824,  Kij;K»  "•  Taylo.-,  9  id.  488,  486 
( "  imprHMion  "  as  to  ilentniving  a  document); 
y>.  :  1883,  Sutee.  Waul,  61  Vt  187,  17  Atl. 

483  ("iinpres«i "  "I  think  »o"):  1CH5,  State 

i>.  Bradley,  67  Id.  465,  32  Atl.  240  {"  tliouKht "); 
f^i.:  18:i3,  t'orulw  v.  Com.,  90  Va.  88,  91, 
17  .S.  K.  881  (identiliration  of  stolen  corn  hy 
opinion  and  lielief);  lyin. ;  1878,  Erd  v.  H.  Co., 
41  \Vh.  63  (opinion  on  value). 

In  the  foll.iMrlnj<  eases  the  testimony  was  held 
inmJticifiU:  Ind.:  1894,  Ohio  &  M.  R.  Co.  v. 
Stein,  140  Ind.  61,  39  .V.  E.  246  ("think"); 
la. :  1878,  Slinonxon  i-.  K.  Cu,.  49  la.  88, 
KinhU  ("thouifht");  1395,  Orr  v.  I{.  Co.,  91  id. 
423,  62  N.  W.  851  (suppose);  A'l/. :  1833, 
C.irrico  v.  Neal,  1  Dana  162  ("  impression"  of 
the  solo  will-witness,  held  insulBeient  as  sola 
proof)  ;  la.!  I860,  Puty  n.  .Martin,  1.1  Li.  An. 
620("conjeeturn"or  niedienl  men);  .i.'c  ;  ISrtO, 
Hovey  r.  Chase,  52  Me.  313  ('-could  i.')t  tell, 


but  pnsnmed  ") ;  M'l. :  1S70,  Elldn  r.  Wil 
33  Mil.  Ill  ("impivsalon")!  X.  )'. ;  li 
Hanrhej  v.  People,  22  N.  V.  151  (an  rxis 
"doubt");  /»,!. ;  18.19,  Carnialt  v.  Po.1 
Watts  411  (impression  exoluded.  with  inia 
rations))  1897,  Fullam  ».  Rose,  181  Pa.  138 
Atl.  197  (that  a  signature  "looks  like"  c 
exclniled);  IK  S. :  184.1,  Wilcocks  ».  Phlll 
Kx'rs,  1  Wall.  Jr.  49.  63  ("so  far  ss  I  kn-  , 
yi. :  1873,  Guyette  v.  Bolton,  46  Vt.  2.32 
suHk'ient  recollection).  Add  also  the  cases  ci 
anif,  f  658. 

L.  C.  Kldon,  that  inreterate  distinKuishei 
theuudistinguishable,  tried  once  (in  1803.  Kai 
ton  V.  KiiiKston,  8  Ves.  47."))  to  distinsuisb 
tween  "Willi-"  and  "WiV-re":  "I  ih.ubt 
authority  of  the  ease  of  Oarrela  v.  Alexandei 
Esp.  37],  where  if  a  man  will  not  take  u|>on  I 
to  aav  he  belirves  it  to  be  the  writing  of  a  t 
son,  but  aays  he  thinks  it  like  [the  wrilin 
lord  Kcnyon  is  maile  to  sav  that  is  eviden 
I  doubt  that.  Formerly  that  would  not  hi 
been  deemetl  evideni-e."  But  modern  piaeti 
as  seen  in  the  aliove  citations,  hat  acceiiteil  Li 
Kenyon's  o|iinion. 

It  was  once  argneil  (on  the  anthority 
Adams  ».  Canon,  cited  nipra,  |  727)  tha- 
"Iwlief"  could  not  be  received  because  no 
(lictment  for  perjury  was  noasible  on  such  a  fu 
of  statement.  The  conclusion  does  not  foil 
from  the  premises  ;  but  at  any  rate  it  was  ea 
settleil  that  a  false  statement  of  the  sort  woi 
constitute  a  iwrjury ;  1773,  Miller's  Case, 
Wils.  4-28,  »fmhle;  178-2,  Lonl  MansHcld 
Folkes  r.  Chadd,  3  Dong.  159,  trmble:  17( 
K.  V.  Peilley,  1  Uach  Cr.  C.  325 ;  1847,  It. 
Sihlesinger,  10  Q.  B.  670.  But  even  in  mod. 
times  the  heresy  is  still  not  unknown:  18) 
Maiilsbv,  .1.,  in  Hayes  v.  Wells,  34  Md.  51 
"  Liability  of  a  witness  to  the  [lennlties  of  p 
jury,  if  he  corruptly  misstate  facts,  ia  one  of  i 
securities  for  truth  which  ought  not  to  he 
moved,  unless  on  necessity  ;  and  in  proportion 
opinion  is  admitted,  that  liability  is  removed. 
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renlly  a  qiientinn  of  il,.(i,.i.m»  im  "    *"'«'».  «re  concerned      If  ;.  .    » 

r  though    earing  „II  ..,  a-ooll^.t  „g        *,''     i'''.'!'? '  "''"'«"  '-  evi,h.„.e 
•wnil;  in  other  w.mN  it  i.  f»,„  ^  ■     •  ;   '        ""  ""'  ""t  normte  nit ....  .1 

lection  „  „  „.ero  cn^ml  incid...    jSh^       '■■"'"'^'  "'  "'"•ervation  or  iJecot 

(4)  There  »  a  gen..rnl  nrilh  !„  I"  ',  .T^  "'  .'"^  ""^  »>«  Pn-.ent. 

act,  are  U..r..re  the  tribuL         ^r';]  "^J.'''!-  ^"ti.uon,  whenever  the 

H""u,     Thi,  e.u.h„io„  hn,  not  n.K^^J ,   "   . f''^*''''''-""' "' "l'""''"  i"  "»,!"! 

•trength  of  the  wit.K.s'  in.prcS  I  J"  T   ''  "  "'''"'""  "  "'  involving  u.e 

!t  concern,  the  convenioi.ci  of      «    S  ""'J^' "'»'"' foregoing  .-ction"  ! 

cJ.i.Itd  on  thi,  grouuu.  they  are  ebewhori    1         .  "'     "I''"'""""  are  ex- 
nllow  this  '•under,tan^lin..C le    S/  °  ""^''""tive  law  may  or  nly  ,2 

(-i>  On  croM.eara;«,„a^,o„   tL  nnr,    ®""'r°  *°  the  benefit  of  this  ' 
such  circumstances  as  exhib'it    h   °T"'"'  "  '<l"""y  ^"titled  to  brin-  o„t 

•  A'srst'wrMrs""""  ~"'='"'  -»''.  H  m.  418. 
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TESTIMONIAL  RECOLLECTION. 


[Chap.  XX^ 


XL  Past  Recollection  Recorded 

§  734.   0«n«r«l  Principle.     In  dealing  with  the  two  sorts  of  recoUectij 

past  and  present,  it  is  desirable  to  consider  first  the  former.    The  situati 

is  one  in  which  the  witness  is  devoid  of  a  present  recollection,  and  theref( 

desires  to  use  a  past  recollection.     This  he  proposes  to  do  by  employing  soi 

record  of  this  past  recollection  and  adopting  it  as  his  present  steteme 

Thus,  he  says :  "  I  made  a  correct  memorandum  of  this  conversation  wh 

my  recollection  was  fresh ;  1  now  remember  nothing,  but  can  offer  my  pr 

recollection  as  embodied  in  the  memorandum  " ;  or,  "  I  remember  nothmg 

sending  the  notice,  but  I  know  from  this  entry  that  I  must  have  sent 

The  chief  difficulties  here  to  be  met  have  no  direct  dejiendence  on  the  pi 

ciples  of  Recollection.     It  must  appear  that  the  witness  had  a  good  recoil 

tion  when  it  was  recorded,  but  that  is  all  that  is  required  by  the  canons 

Recollection.    It  is  as  to  the  nature  of  the  record  and  the  means  of  makiuj 

now  available  that  certain  restrictians  must  be  applied,  and  this  is  a  ma( 

of  the  accuracy  and  identity  of  the  record,  t.  e.  on  principle,  of  the  Narrat 

or  Communication  of  his  evidence.    The  cardinal  principle  of  Narration  (f 

§  765)  will  be  seen  to  be  this,  that  it  must  correspond  to  the  RecoUecti 

the  story  told  by  the  witness,  whether  orally  or  in  writing,  must  repres 

his  knowledge  and  recollection.    Whether  or  not  the  record  must  be  by 

witness  himself,  whether  it  may  be  a  copy  of  the  original,  whether  w 

used  it  is  itself  evidence,  and  the  like,  — these  seem  in  strictness  to  mv( 

the  element  of  Narration  or  Communication.     Nevertheless,  for  convenie 

of  exposition,  the  use  of  such  records  must  be  treated  under  n  single  outl 

the  detailed  rules  being  examined  in  sequence ;  and  it  will  be  enougli 

remember  that  there  are  after  all  two  underlying  general  principles  inyol 

Broadly,  then,  we  have  to  provide,  in  using  a  record  of  past  recollection, 

certain  practical  tests  of  the  accuracy  and  identity  of  the  record ;  furtherm 

we  must  require  some  guarantee  that  the  past  recollection  thus  recorded 

a  satisfactory  one,  e.g.  that  it  was  recorded  at  or  about  the  time  of  the  eve 

we  may  be  asked  to  declare  that  in  any  case  a  present  recollection  is  alv 

preferable  to  a  past  one,  and  that  hence  the  lack  of  a  present  recollec 

must  first  be  expressly  ascertained ;  and  it  will  also  bo  found  that  historic 

there  has  been  much  confusion,  great  delay,  and  possibly  an  occasi 

refusal  to  allow  the  use  of  a  past  recollection  at  all.    These  topics  may 

be  taken  up  in  the  reverse  order,  as  follows :   (a)  History  of  the  use  of 

recollection ;  (6)  Preference  for  a  present  recollection ;  (c)  Tests  to  se 

the  adequacy  of  the  past  recollection  and  the  accuracy  and  identity    " 

record  of  it. 

a.   History  of  the  Use  of  Past  Recollection  Recorded. 

§  735.   Htatory  to  England  and  the  United  BUtee.     The  use  of  a  p 
or  other  memorandum  as  an  aid  to  recollection  was  recognized  at  an  e 
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MEMOr  V.N  DA. 


I  735 

I  found  the  name  of  Mr.  A   sLTwhol^  i,"  hVT'  ^^''^  '  """  '"^  '"  "'7  hand. 

looked  in  that  paper  when  he  ^r^Iv'lLril^^^^^^^  """  »'''*,?"  ^'''- '''^" 
evidence  from  a  printed  list  '•f  ro««  J       Th«    '.nn     '^  T  '""  ""'  "°'  *»ke  any 

that  he  had  thi«  printed  paper  i,  hU  hand  IhVT  °^  ''!f  •'^"''""='' '"'  '"'  «»"''•  "''«  = 
marlcing  the  perJ^ns  in  thTp  .^r  ^Herr  p",  ^t  'Tu^l  *•■"'  '""^  '"^  -""''• «"«» 
did  appear"  ;  Scroop:  .  .  .  By  vo„r  favour   11  ^'  ^""  '*"'"  """  °'  *•"""  who 

use  any  paper  or  loTk  u,x,n  a^P  L  Then  Lrer"/'"™  "."•""'"""  ""S'"'" 
theqneHtion  without  the  p.iper •yet^othinJ^i.n/  "•'J^'"'*'";  -W.  Gen.:  '.Askhirn 
of  a  paper  to  help  his  meSTy.'"  *  """*  """^  ^°'  "  *"'««'  *"  ""^^  ««<' 

S  749)  that  the  original  must  be  produced  in  Court:  ^ 

oniy  to  ref^sh  his  me^o^X  i'  'Set^  5r'  LrSf  ""Ih  ""I  )""  ''"'^''  '^^ 
tion  swear  to  the  delivery  any  further  than  «,  L^'       ...  "'•*  "°*  ^'■'""  ""'•""«':- 

recollection],  then  the  oH^^n^.htSllt'^U'::  p^rS^cL'^"  "'*^'^  ""  "''^  "°°''  fP"* 

J'i^triefiirjkf  th'e  ^b^L  irrtutT  r  '''^'  --'-"-- 

■>.ade  by  hin.self,  having  "no  mToi^^^f  his  ol  nf  .V  '*':''/'"''"  ^"'"' "'■•«•■»» 

objected  to  on  the  ground  „f  ••  t.Z'^Zt^LZ  ^ZZZ7u  ^^:^  ""•.  '^'^ 

b;r„!rnd^:::a^f5^:ritdtstrirr  *^^^^^^ 

.ere,  fro.  such  .iJ;:i;-s::^:;--Tc:::;^£^-^^ 

„/,  )??"•  Downej' Trial.  S  How.  St.  Tr.  1209. 
21.3  (Downea:  "I  have  an  nnham.y  memory 

Kemember  youwlf  by  panem.  if  vou  have  any 
no  man  will  hinder  you'');  1662.  Sir  Henh^ 
Vane ,  Trial.  6  id.  119.  149  (an  nnder-clerk  „ Jd 
the  Commons  Journal  to  prove  Vnne'a  attend- 
?,?rj.Tf?"''u*''°'i'?''  ''»»ill  not  take  upon 

Ind  when"  ^^  '"^"'J"   "'"7  ^""^  *"'  ♦h*" 

Zl  .%.?*"  "'^™t.  yet  iie  sai.l  ponitively 
Jon™^f  fllJ?   time  aoever  he  i,  ,et  .lown  in  thi 

|«™  there  );  1678  Stayley's  Trial,  ih.  16(11. 
?„-„^  "* .?  ^P"  '"  "hieh  he  "  writ  them 
7«3.  789  (a  juatice  wiahed  to  it-ad  hiaexamina- 
W"  51^:if"""'.?'w=  "uhecau..  my  memory  i. 
BM  J.j!?"^"J  No.  that  can't  he;  you  mu.t 
not  re«l  them,  but  only  refr«h  your  memory  by 
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I     "i  *;   '.*i."'  C'"'"'  ''"rial,  ib.    1043,  1047 
(similar);  1684.   Lady  Ivy'a  Trial.   10  i,l    5S5, 
B82  (notes  allowed  to  1»  uae,l  to  n-fresh  meinorv 
?"lr/w-.''"''r''  '*"•'•  ^"""^'»  Trial    13  W 
iv  t„\u  "!*"•    '  P™'*",'"'"' :  "AH  that  I  can 
»ay  to  thia  businew  is  written  in  my  paper,  and 
I  refer  to  my  paper  ";  AttV-Gen'l :  ^A'ou  m,"a 
not  refer  to  your  papr.  Sir.  you  muat  tell  all 
what  you  know";    t.  C.  J.  kit:   "  He  mlly 
look  upon  any  paper  to  refresh  his  memory  "); 
1764.  Cannings  trial.  19  Id.  488  (witnew  al. 
lowed  to  use  a  memorandum  which  lie  would  not 
have  recorded  unleas  correct);  1754,  L.  C.  Hard- 
wicke,  in  Anon.,   1  Ambl.  2S2  ("There  is  no 
cerUin  rule  how  far  evidence  may  be  admitted 
from  notes;  some  judges  had  thought,  and  he 
was  inclined  the  same  way.  that  the   witness 
might  apeak  from  notes  which  were  Uken  at  the 
time  of  the  transaction  in  question,  but  not  if 
they  were  wrote  afterwanb  "), 
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original  minates  should  be  prodaced,  because  of  the  great  door  which  might  otherwise  be 
opened  to  fraud  aud  concealment " ;  and  the  Court  approved  the  objection. 

1824,  Mr.  'Jhomns  Slarlie,  Evidence,  176:  "The  law  goes  furtlier,  and  in  some  in- 
stances, permits  a  witness  to  give  evidence  as  to  a  fact  altliough  he  tins  no  present  recol- 
lection of  tlie  fact  itself.  This  happens,  in  the  first  place,  where  the  witness,  having  no 
longer  any  recollection  of  the  fact  itself,  is  yet  enabled  to  state  that  at  some  former  time, 
and  whilst  be  had  a  perfect  recollection  of  a  fact,  he  committed  it  to  writing.  If  the  wit- 
ness be  correct  in  that  which  he  positively  states  from  a  present  recollection,  viz.  that  at 
a  prior  time  he  had  a  perfect  recollection  and,  having  that  recollection,  truly  stated  it  in 
the  document  produced,  the  writing,  though  its  contents  are  thus  but  mediately  proved, 
must  be  true." 

The  reports  show  a  constant  use  of  this  past  recollection  in  the  English 
courts  from  that  time  until  the  present.*  There  was  more  or  less  delay  and 
doubt  in  settling  some  of  the  conditions  of  its  use ;  yet  it  does  not  appear 
that  any  of  the  judges  ever  had  any  doubts  as  to  the  radical  que.stion  of 
using  it  all.  It  is  true  that  the  bar  for  a  long  time  did  not  seem  to  grasp 
the  distinction;*  and  as  late  as  1834  the  Court  was  called  upon  to  reaffirm 
the  legitimacy  of  the  use,  against  a  strong  argument  which  cannot  be  sup- 
posed to  have  been  made  (in  England,  and  in  those  days)  by  a  counsel  who 
really  knew  better : 

R.  V.  Si.  Martin's,2  A.  &  E.  210;  the  witness  looked  at  a  memorandum  of  a  lease;  "he 
had  no  memory  of  these  things  but;  from  the  book,  without  which  he  should  not  of  his 
own  knowledge  be  able  to  speak  to  the  fact;  but  on  reading  the  entry  he  had  no  doubt 
the  fact  reiilly  happened";  Coiiiijie;,  opposing  this:  "Even  supposing  this  to  be  a  mere 
memorandum  such  as  the  witness  might  refresh  his  memory  from,  still  his  evidence  does 
not  go  far  enough,  lie  says,  after  looking  at  the  memorandum,  that  he  has  no  doubt, 
but  that  he  has  no  memory  of  these  things;  so  that  bis  memory,  after  being  refreshed, 
does  not  supply  the  proof";  Taunton,  3.:  "Wheii  a  bond  is  put  into  the  hands  of  an 
attesting  witness,  and  he  says  that  he  does  not  recollect  attesting,  but  tliat,  from  seeing 
his  name  there,  he  has  no  doubt  that  he  did,  is  not  that  proof  of  his  attestation?" 
Counsel,  replying:  "  A  naked  fact  may  be  so  proved ;  but  here  the  question  was  as  to  the 
proof  of  the  contents  of  an  instrument,  or  of  particulars  appearing  from  those  contents 
only."    But  the  Court  unanimously  rejected  his  claim. 

That  there  should  have  been  misunderstanding  is  not  strange,  in  view  of 
the  loose  use  of  the  term  "  refreshing  the  memory  "  to  cover  both  the  revivi- 


*  Tlifi  order  of  cases  to  1850  is  as  follows : 
1773,  Mi'iler's  Case,  3  Wils.  420,  427;  1795, 
Digby  V.  Stedman,  1  Esp.  328  ;  1801,  .IhcoIis  i-. 
Lindsay,  1  East  460;  1806,  Lord  Melville's 
Trial,  29  How.  St.  Tr.  916,  996  ;  1809,  Bur- 
rough  ».  Martin,  2  Campb.  112;  1810,  Major 
of  Doiicaster  v.  Daj-,  3  Taunt.  262  ;  1826,  Lojd 
V.  Freshtield,  2  C.  &  P.  332  ;  1828,  MaUKliam  v. 
Hubbard,  2  M.  &  Ryl.  U  ;  1834,  K.  v.  St.  Mar- 
tin's, 2  .\.  &  E.  210  ;  1831,  Burton  v.  I'lumnier, 
ib.  341  ;  1836,  Howards.  Canfield,  5  Dowl.  417; 
1844,  Tophara  v.  McGregor,  1  V.  k  K.  320; 
1848,  Beech  v.  Jones,  5  C.  B.  696.  In  Scot- 
land, in  1795,  the  judges  were  still  divided  as  to 
the  nroiiriety  of  using  a  past  recollection  :  Kin- 
loch  s  tW,  25  How.  St.  Tr.  934-938  (I^rd  Eek- 
grove  :  "  If  a  man  comes  to  this  bar  as  a  witness, 
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he  is  to  swear  to  what  he  now  remembers,  not  to 
what  he  formerly  remembered";  Lord  Justice 
Clerk,  contra:  "  If  a  witness  does  not  recollect 
any  circumstance,  he  has  a  right  to  look  at  liis 
notes,  and  then  if  he  says,  npon  the  great  oath 
which  he  has  taken,  that  those  are  facts,  they 
ou^ht  to  be  received  in  evidence";  a  majority 
rejected  the  evidence). 

•  There  are  some  instances  in  which,  when 
actual  recollection  failed,  no  attempt  was  niKJe 
to  use  [Kist  recollection  :  1820,  Catt  v.  Howard, 
3  Stark.  3.  There  are  others  in  which,  though 
there  was  apparently  no  recollection,  the  memo- 
randum was  used  but  the  point  not  noted  :  1796, 
Vaughan  v.  Martin,  1  Esp.  440  j  1803,  Kambert 
V.  Cohen,  3  id.  213. 
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fication  of  a  present  actual  memory  and  th<.  .A..r.r  . 
':ry.  This  unfortunate  farsimc^^  ^f  Vh  '  .  ^  •"  '  ^'^  '"'°''^'^  "»«»- 
conflict  of  views  stUl  often  Znl  i  pre  c  LtT  '  T'"'''''  ^"'  ^I- 
present  recollection.  It  was  left  foi  an  T  .  1  conditions  of  using  a 
date,  to  point  out  this  impropriety  of  languaie  •     '"'  °'  "  *=°«'l'"a'ively  lato 

credit  to  the  truth  and  accuracy  of  h  s  haU^^n  1  .V     I  !'"  °^°  handwriting,  he  gives 
he  nevertheless  undertakes  to  sLar t  Iwi^^^aV^S  1^ """"^  "  "  ^'^'"  "'» '' " 

In  the  United  States  the  lecjtimapv  nf  »™  i     • 
early  apprehended  by  the  Su^    me  c'o urt  o?&7  'T  "'=°"""°"  ^- 
were  carried  into  effect  in  a  series  of  ded  ioL     i  \?'°^'"''  ''"^  '''  ^^^^^s 
as  the  leading  precedents  :  ''"'''  '''"'^^  '"'^^^  ^^er  since  served 

JSi^:^;itl:i,J:'::;^.'^:^-- «^  Jo-t.  ^'-  ^^  O-e  witne.,  haa  no 
necessa.^  that  a  subscribing  witness  shruir.S,I^^^^^^^  ..Jhold  it  not  to  be 

sonbed  the  instrun^ent  as  a  witness.     Jt  is  enourif  h!^!  "'"^  u '"''^'°"  "''«"  ^^  «"•> 

perfect  ya.,sured  in  hU  own  mind  that  LrerfublS''"'"''"""^ 
without  having  seen  it  executed  or  acknowledged  L  th!      f  ""  ""*"•"'»«•>'  ««  a  witness 
Such  testimony  was  better  evidence  than  2  anl  T  ^**'""''  °^  "'^  "^^  '■«q"i'-es    .  . 

.  mrCoUocl;  J.,  in  „,,,  ,.  ^jL  ib    Sf  't tT  l"" r'^<'^  recolleclon." 
mnrnte-book,  having  no  actual  recollect,)  •  ^if  Tj        °^  ^  "°"""y  '<^^"fi«'l  ^^'n  « 
memorandum  book  of  such  transactions  a  these  in  alZ'!, '""  f  ""'^^  '"  ^«-"-  »»  " 
be  many  instance,  of  a  defect  in  te.stin.ony  even  whe  e  fotf    ^^f?'''  '''^'  *''«'«  """W 
Can  ,t  be  supposed  that  one  engaged  in  such  an  nfinU  f '  ^"'^  ''''^"  -^"'y  «»«"•  •  •  • 

nature,  could  retain  i„  his  meio.^  an  ex^f  aceoun  '^  il.'"!,'"'  "^ ''"'''  »"  °'  "'e  same 
giving  the  notice  ?  '■  '         ^'  *''''°""'  »f  ""e  day  and  place  and  manner  of 

1820,  Nott,  J.,  in  Slate  v.  Ramls,  2  N.  &  McC  I'll  z-fK        * 
ollection,  referred  to  an  affidavit  of  the  factsY-  ..t1-     ''"''' ''"'""«  "o  Positive  rec- 
be  inferred  from  its  necessity.     And  th™.'  P™I>"«ty  of  the  rule  .  .  .  ,„ay 

proof  that  the  ordiiiaiy  transactions  oiifrcould?ot"l""^-'f^  furnish  abunda^^ 
principle."  1  °*  '"«  """W  not  be  carried  on  upon  any  other 

1836,  Shmc,  C.  J.,  in  5/loie  v.  Jr,7««    is  Pint   i^-a  ,.u       ■  ' 

notices  to  indorser,  and  makers  of  noS     ..  i   it  vtv  n        ""?'''  ^^^  ""^  »  ^^  »' 
dence  w  not  sufficient,  it  would  be  ext.^melv  difficu  f  *     ■'°"'  °  T'''^  "''"  '^  """h  "^1- 

witnessmaytestifytootherfactswhichw.^hfK?  11°  *''*''* '"^^  The 

-tisfactoiy  infei^Le  that  tt  acW^a^  d  nt  I^h  .^^•'"'"'T''""' "'"  "^-'^  »  -^ 
caution  never  to  make  such  a  n.emor^dum  mde  '  the  If""  "^""^  P'-'^"<=«  ""d  habit,  his 
ness  of  the  importance  and  necessity  of  accur^v  '  M  ^7  ''°'"''  ""'  ^'^  '"'°»"°'"- 
ike  the  testimony  of  an  attestiuK  Witney  t^^^-    /    '  P»rt«="lar.    In  this  respect  it  i. 


2  Muis  cUrct.'«jf3,.^t2rNich"oi;:or;;: 


c^S^:^^ '''''  ^'-^'>y  «•  Mc. 


820 


I  739 


TESTIMONIAL  RECOLLECTION. 


[Chap.  XXVI 


it  there  if  he  had  not  seen  the  instrument  executed  ;  but  he  has  no  present  recollection  of 
the  fact  other  than  that  derived  from  the  Kcognition  of  hi»  handwriting." 

1837,  Selden,  J.,  in  Haheg  v.  Situebaugh,  16  S.  Y.  483:  "  The  efforts  of  memory  are  sel- 
dom equal  to  the  task  of  recalling  after  any  condiderable  lapse  of  time  oven  the  eiaot  sub- 
•tance  of  words  and  phrases.  ...  To  exclude  such  a  record,  when  honestly  made,  would 
be  to  reject  the  best  and  frequently  the  only  means  of  arriving  at  the  truth." 

1839,  Tuct,3.,\a  Martin  v.  Gootl,  14  Md.  398  (the  witness  did  not  remember,  but  would 
not  have  signed  a  paper  which  did  not  contain  the  true  account) :  "  If  more  were  required 
in  such  cases,  memoranda  to  refresh  the  memory  would  be  of  little  use,  because  few 
men  could  undertake  to  relate  the  particulars  of  such  transactions  independent  of  the 
paper,  and  the  purposes  pf  judicial  tribunals,  in  promoting  the  ends  of  justice,  would  be 
defeated." 

1871,  Strong,  J.,  in  Iniurance  Co.  v.  Weiiles,  14  Wall.  379 :  "  And  why  should  they  not 
be  [received]  ?  Quantities  and  values  are  retained  in  the  memory  with  great  diiiiculty. 
If  at  the  time  when  an  entry  of  aggregate  quantities  or  values  was  made  the  witness 
knew  it  was  correct,  it  is  hard  to  see  why  it  is  not  at  least  as  reliable  as  is  the  memory  of 
the  witness." 

1879,  Stone,  J.,  in  AckUn'i  ExeeutortY.  Hicli-man,63  Ala.  498:  "The  law  recognizes  the 
right  of  a  witness  to  consult  memoranda  in  aid  of  his  recollection  under  two  conditions  : 
F!'»t,  when  after  examining  a  memorandum  made  by  himself,  or  known  and  recognized 
by  him  as  stating  the  facts  truly,  his  memory  is  thereby  so  refreshed  that  he  can  testify, 
as  matter  of  independent  recollection,  to  facts  pertinent  to  the  issue.  In  cases  of  thi« 
class  the  witness  testifies  to  what  he  asserts  are  facts  within  his  own  knowledge,  and  the 
only  distinguishing  difference  between  testimony  thus  given,  and  ordinary  evidence  ol 
facts,  is  that  the  witness,  by  invoking  the  assistance  of  the  memorandum,  admits  thai 
without  such  assistance  his  recollection  of  the  transaction  he  testifies  to  had  become  more 
or  less  obscured.  ...  In  the  second  class  are  embraced  cases  in  which  the  witness  af  tei 
examining  the  memorandum  cannot  testify  to  an  existing  knowledge  of  the  fact,  inde 
pendent  of  the  memorandum,  —  in  other  words,  cases  in  which  the  memorandum  fails  U 
refresh  and  revive  the  recollection  and  thus  constitute  it  present  knowledge.  ...  [If  th( 
witness]  testify  that  at  or  about  the  time  the  memorandum  was  made  he  knew  its  con 
tents  and  knew  them  to  be  true,  this  legalizes  and  lets  in  both  the  testimony  of  the  wit 
ness  and  the  memorandum.  The  two  are  the  equivalent  of  a  present,  positive  statement 
of  the  witness,  affirming  the  truth  of  the  contents  of  the  memorandum." 

1880,  Simpson,  C.  J.,  in  Bank  v.  Zorn,  14  S.  C.  444 :  "  The  rule  upon  this  subject,  ii 
its  broadest  outline,  embraces  two  classes  of  cases  ;  first,  where  the  witness,  after  refer 
ring  to  the  paper,  speaks  from  his  own  memory  and  depends  upon  his  own  recoUectioi 
as  to  the  facts  testified  to ;  second,  where  he  relies  upon  the  paper  and  testifies  onl; 
because  he  finds  the  facts  contained  therein." 

1884,  Rowell,  J.,  in  Davis  v.  Field,  56  Vt.  426:  "  Nor  wa«  it  necessary  that  the  wit 
ness  should  have  had  an  independent  recollection.  .  .  .  The  old  notion  that  the  witnes 
must  be  able  to  swear  from  memory  is  pretty  much  exploded.  All  that  is  require 
is  that  he  be  able  to  swear  that  the  memorandum  is  correct.  There  seem  to  be  twi 
clusses  of  cases  on  this  subject:  1.  Where  the  witness  by  referring  to  the  memoranduD 
has  his  memory  quickened  and  refreshed  thereby,  so  that  he  is  enabled  to  swear  t 
an  actual  recollection  ;  2.  Where  the  witness  after  referring  to  the  memorandum  undei 
takes  to  swear  to  the  fact,  yet  not  because  he  remembers  it,  but  because  of  his  confi 
dence  in  the  correctness  of  his  memorandum.  In  both  cases  the  oath  of  the  witness  i 
the  primary,  substantive  evidence  relied  upon ;  in  the  former  the  oath  being  groundei 
on  actual  recollection,  and  in  the  latter  on  the  faith  reposed  in  the  verity  of  th 
memorandum." 

§  736.  History  and  Ziooal  Anomallea  In  Partfoular  Joriadiotiona.  It  canno 
be  doubted  that  the  use  of  a  past  recollection  (under  the  conditions  to  b 

830 


fi  725-764] 


MEMORANDA. 


i  736 


examined  kter)  now  occupies  a  firm  and  unassailable  place  in  our  pracUce 
and  doctrine.  This  is  none  the  less  a  fact  because  the  Courts  of  a  few  juris- 
dictiuns  may  not  have  ruled  upon  the  subject,  or  because  in  a  few  others  its 
place.  If  It  has  one.  is  uncertain,  or  because  in  these,  as  well  as  in  some  juris- 
dictions where  Its  use  is  now  orthodox,  the  history  of  the  earlier  precedents 
IS  confused  and  perplexing.  It  is  worth  while,  however,  to  notice  briefly  the 
course  of  precedents,  and  some  of  the  local  anomalies  here  and  there  appear- 
ing, in  certam  of  the  jurisdictions  of  the  United  States.  (1)  In  Penmylvania 
It  18  difficult  to  say  whether  there  is  in  this  jurisdiction  a  definite  and  settled 
acceptance  of  past  recollection,  as  distinguished  from  present  recollection.' 
^i  iv  f  T  ,  ^  "'^  °*  memoranda  of  past  recollection  is  now  firmly 
established,  after  some  early  vicissitudes;*  but  a  local  limitation  persists 


»  1808,    PiRott  V.  HoUoway,    1    Binn.  436 
(atti-Bting  witness  to  a  letter  of  attorney,  who 
found  hia  seal  and  signature  there,  and  thence 
was  convinced  of  the  fact  of  execution  ;  admit- 
ted) ;  1811,  Miles  v.  O'Hara,  4  id.  108  (judge's 
notes  of  testimony ;  if  the  judge  had  apiMjared 
and  sworn  that  they  were  correct,  they  would 
have  been  admissible);  1818,  I,ightnerv.  Wike, 
4  8.  i  K.  203  (counsel's  notes  ;  he  "believed  he 
had  taken  down  what  E.  had  said,  as  it  fell  from 
him.      but  had    no    present  recollection;    ex- 
cluded); 1819,  Juniata  Bank  v.  Brown,  6  id. 
228  (entries  in  a  day-book  offered  by  one  of  the 
hrni ;  excluded,  but  it  does  not  appear  that  the 
present  question  was  raised);   1823,  Cornell  d 
Green,  10  id.  14  (counsel,  after  refreshing  mem- 
ory from  notes,  could  not  remember  sufiicientlv ; 
excluded,    but  "it  seems,    however,    singular 
that  instead  of  trusting  to  Mr.  F.'s  recollection, 
the  plaintiff  did  not  offer  hia  [F.'sl  notes  in 
evidence,  against  which,  when  properly  authen- 
ticated, there  could  be  no  sort  of  objection"); 
1824,  Smith  v.  Lane,  12  id.  80  (issue  as  to  flour 
delivered  to  the  plaintiff;  the  books  of  the  mill 
where  it  was  ground  were  offered,  the  book- 
keener  swearing  to  their  correctness  ;  Tilghman, 
C.  J.,  rejected  them  (1)  because  they  recorded 
flour  ground,   not  flour  delivered,  (2)  because 
they  were  not  always  made  up  at  the  time ; 
Duncan,  J.,  rejected  them  on  mixed  grounds, 
partly  because  the  bookkeeper's  recollection  was 
not  really  revived ;  Gibson,  J.,  was  for  admit- 
tmgthem,  because  (1)  the  amount  ground  was 
a  real  laaue.  and  iii\  thn  hnnlrt.,.....^.  . : 
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to  the  entries'  correctness  would  suffice;  the 
rule  about  parties' and  third  persons'  account- 
books  was  confused  with  the  question  of  using 
past  recollections  ;  the  opinions  show  singular 
onfamiliarity  with  the  precedents  ;  and  the  con- 
fused thinking  in  this  case  has  done  much 
harm);  1828,  Chess  v.  Chess,  17  id.  409  (coun- 
sel s  notes  admitted,  following  Cornell  v 
Green) ;  1829,  Farmers'  &  M.  Bank  v.  Boraef, 
1  Rawle  162  (bank-clerk's  verification  of  an  en- 
try, admitted  ;  he  had  no  present  recollection); 
1865,  King».  Faber,  61  Pa.  392  (memorandum, 
•pwrently  of  past  recollection,  allowed  to  be 
used);  1866,  Sefover  v.  Kexford's  Fjt'r,  52  id.  308 
(meuoraodum ;  how  treated  does  not  clearly  ap- 


pear); 1888,  LongB.  Regen,  119  id.  403,  13  Atl. 
442  (memorandum,  apparently  of  past  recollec- 
tion, admitted  as  "  a  statement  prepared  by  the 
witness  hxing  the  several  quantities  d.livered  at 
the  dates  designated  resiwctively");  1886,  First 
N"/.' Bf"k  of  D.  V.  Fi'rst  Nat'l  Bank  of  W  . 
114  id.  7  6  Atl.  368  (bank-book  entries  allowed 
to  be  used  for  the  purpose  of  "  fixing  dates  with 
accuracy     ;  no  precedents  referred  to). 

"  1810,  Miller  v.  Hackley,  6  Johns.  875 
(notary  s  testimony  to  his  habit  of  giving  notice 
and  his  certamty  of  belief;  no  actual  recollec- 
tion; adnutted) ;  1822,  Halliday  v.  Martinet, 
u  V.7.,'l"''  recollection  rejected);  1829, 
Hart  ».  \S  ilsnn,  2  Wend.  616  (like  Miller  v. 
Hackley) ;  1830,  Lawrence  v.  Barker,  6  id.  301 
(memorandum  excluded,  except  so  far  as  it 
actually  revived  memory);  1833,  Feeter  v. 
Heath,  11  id.  486  (similar  ruling);  1836,  Clark 
"■ .  "^\  ^^  •'*■  1*^  (witness  allowed  to  use 
notes  of  the  testimony  of  a  deceased  witness  at  a 
former  trial,  uinm  swearing  to  their  accuracy  : 
no  actual  recollection) ;  1837,  Merrill  v.  R.  Co. 
16  Id.  695  (entries  of  work,  held  admissible  if 
attested  by  the  man  who  makes  them." 
though  he  remembered  nothing  of  the  facto 
which  they  record");  1837,  Clute  ».  Small,  17 
id.  237  (witness  to  contents  of  a  letter;  "he 
could  speak  either  from  positive  recollection,  or 
from  seeing  the  letter  and  knowing  it  to  be  hia 
«"«  v'"it.T,"'">'  ^*52,  Huff  I,.  Bennett. 
J*'  ';,'»37  (use  of  past  recollection  apiwrentlv 
affirmed) ;  1854,  Cole  v.  Jessup,  10  id.  96  (bank- 
teller  a  entrios  iKtml  •  nn  aAt-imf  .1^ ii..^-  ^      ^% 
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Merrill  case  followed) ;  1857,  Halsey  f.  Sinse- 
beugh,  16  id.  485  (counsel's  notes  of  testimony 
used  ;  past  recollection  distinctly  sanctioned)  • 
this  and  the  Merrill  case  put  the  question  beyond 
doubt  in  this  jurisdiction  ;  and  the  two  opinions 
give  a  careful  survey  to  the  whole  subject ;  the 
subseouent  cases  accept  the  general  principle  as 
settled);  1858,  Russell  v.  R.  Co.,  17  id  134- 
1860,  Guy  V.  Mead,  S2  id.  462;  1864,  Marclv  v' 
Shults.  29  id.  346;  1871.  Downs  r.  B.  Co.  47 
1  o,?'  ',,^'1*'  McCormick  v.  R.  Co.,  49  id.  303  ; 
1875,  Gilchnst  v.  Assoc..  59  id.  489  •  1876 
Squires  v.  Abbott.  61  id.  635  ;  1876,  Flood  r. 
Mitehell,  68  id.  509  ;  1876,  Mandcville  ii.  Beyn- 
olda,   68  id.  628.  637;   1879,  Howard  ».  J'c- 
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refusing  the  use  of  past  recollection  until  the  lack  of  present  recollection 
made  to  appear  (post,  §  738).  (3)  In  Massachusetts,  after  some  early  flu 
tuation,  the  use  of  past  recollection  has  been  placed  beyond  doubt ;'  yet  it 
apparently  limited  to  regular  entries  in  the  course  of  business  (_post,  §  74' 
(4)  In  Illinois  the  use  of  a  past  recollection  is  undoubtedly  intended  to 
sanctioned ;  but  much  confusion  has  existed  as  to  the  scope  and  grounds 
the  rule.*  (5)  In  the  remaining  jurisdictions,  the  precedents  are  fewer,  h 
a  general  recognitioD  is  accorded  and  no  special  aunnialies  have  developed.' 


Donoiigh,  77  ill.  692 ;  183rf,  Mnvor  v.  B.  Co., 
102  id.  57i,  7  N.  E.  905  ;  1889,  N'utionul  UUter 
Co.  Bank  v.  Madafi,  114  iJ.  230,  21  N   E.  403. 

*  1828,  Ulorer  v.  Huiiiiewell,  6  Pick.  222 
(witness  Imd  uo  preaeut  recollection,  ami  nusi 
not  allowed  to  use  a  stdiedule  wliirh  lie  believed 
correct)  ;  1329,  Kusaell  e.  Cotfin,  8  id.  14')  (a  sub- 
acribinj;  witness  identitied  his  hand  and  the  f;mn- 
tor's,  but  had  no  recollection ;  the  proof  of 
han'^rritinj;  was  deemed  suliicient) ;  1836,  Shove 
V.  'Viley,  13  id.  658  (book  of  notices  to  indorsem  ; 
past  rejollection  sanctioned);  1833,  Alvord  v. 
Collin,  20  Pick.  430  (certilicate  of  notice  of  sale  ; 

S.TSt  recollection  sanctioned) ;  1344,  Bunker  iv 
lied,  8  Mete.  153  (a  lawyers  do.'ket-enlry,  ad- 
mitted). 8'ibsei{Uent  cases  (showing  not  always 
a  true  appreciation  of  the  jjrounds  of  admission ) 
are  as  tollaws :  1855,  Smith  v.  Johns,  3  Gray 
617  (certilicate  of  taking  (wssession)  ;  1857, 
Crittenden  v.  Rogers,  8  id.  452  (same) ;  1353, 
Perkins  v.  Ins.  Co.,  10  id.  323  (certilicate  of 
marine  surveyor) ;  1860,  Hrig^s  v.  Katferty,  14 
id.  S25  :  1860,  Parwns  v.  los.  Co.,  16  id.  463; 
1866,  Dugan  ii.  Mahouev,  11  All.  672 ;  1867, 
Morrinon  v.  Chiipin,  97  Muss.  72 ;  1869,  Adams 
r  CouUiard,  102  id.  173  ;  1872,  Cobb  i'.  Boston, 
lOJ  id.  444  :  1832,  Costello  v.  Crowpll,  133  id. 
352 ;  1391,  Com.  v.  Clancy,  154  id.  128,  27  X.  E. 
lOOI. 

♦  1859,  Mineral  Point  R.  Co.  ».  Keep,  22  III. 
20  (ojiinscl's  notes,  verified  by  him  ns  correi't, 
accepted) ;  1367,  Elstou  v.  Kennicott,  46  id.  205 
(tax-collector's  entry  of  "  paio  " ;  uo  actual 
recollection ;  rejecteil) ;  1870,  Chicago  R.  Co.  v. 
Adler,  56  III.  345  (inconsistent  language  and 
notliing  left  certain  ;  "  the  witness  must  be  able 
to  state  that  he  rememliei's  the  facts  "  in  their 
substance,  e.  g.  that  a  bell  was  not  rung,  but  he 
may  refer  for  dates  to  his  memorandum,  provided 
he  knows  they  were  true  and  correctly  entered 
at  the  time) ;  1373,  Chicago  &  W.  Coal  Co.  v. 
Liddell,  69  id.  639  (same  fault;  the  witness, 
asiug  a  memorandum,  "  testified  from  his  own 
memory,"  yet  "  he  knows  the  items  to  be  correct 
because  they  were  true  when  made ") ;  1876, 
Wolcott  V.  Heath,  78  id.  434  (sales-book  entries ; 
use  of  past  recollection  sanctioned) ;  1875,  Brown 
V.  Luehrs,  79  id.  675  (stenographer's  notes, 
veriKed  as  correct,  admitted ;  whether  past  or 
present  recollection  does  not  apfiear) ;  1S34, 
Clitford  o.  Drake,  110  id.  135  (reporter  using 
newspaper  copy ;  admitted) ;  1887,  Bonnet  t'. 
Glatfeldt,  120  id.  166,  11  N.  E.  250  (copy  of 
book-entries,  admitted) ;  1899,  Overtnom  v.  R. 
Co.,  181  III.  323,  64  N.  £.  898  (stenographer 
using  notes  without  actual  refreshment ;  culpably 


left  undecided ;  why  throw  ailditional  doubt 
the  preceiling  rulings  t).  If  CourU  would  rift 
ously  consult  their  own  precedents,  the  statt 
doctrine  might  sometimes  he  better  ascertn 
able  ;  in  the  second,  fourth,  fifth,  sixth,  seven 
and  eighth  of  the  preculing  cases,  uoue  of  th 
preceding  were  referred  to. 

■  The  following  list  is  iiitende<l  to  include  n 
the  salient  cases  leading  to  the  estalilishment 
tlie  general  doctrine;  Alahaiiia:  In  Vastbin 
V.  Metcalf,  3  Ala.  101  (1841),  a  (last  recollect 
was  not  recognized ;  but  this  was  set  right,  on 
authoiity  of  Professor  Oreenleaf,  in  Bunduran 
Bank,  7  id.  830  (1845),  since  foUoweil  frequeni 
Alaska:  C.  C.  P.  1900,  §  665  (like  Or.  Ann 
C.  1392,  i  836)  ;  Arknimu:  1895,  Woo.!ruH 
State,  61  Ark.  157,  32  8.  W.  102  (adinitte. 
Valifuriiia:  1804,  Tread  well  ».  Wells,  4  ( 
263  (apparently  em|>loyed);  1859,  People 
Elyea,  14  id.  144  (apparently  sanctioned) ;  C. 
P.  1872,  {  2047  (admissible  if  made  "  at  the  ti 
when  the  fact  occurred,  or  immediately  tli< 
after,  or  at  any  other  time  when  the  fact  < 
Iresh  ill  his  nicniDry,  and  he  knew  that  the  sn 
was  eorrectlj  stated  in  the  writing");  18 
Burbank  i .  Dennis,  101  Cal.  90,  35  Pac.  ' 
(shorthand-reportei ;  verified  notes  read  as  i 
dence)  ;  1397,  People  v.  Amniemian,  118  id. 
60  Pai'.  15  (shorthand  transcript  admitte 
1897,  People  v.  Mayne,  ib.  616,  60  Pac.  654 
mother  identified  an  entry  in  a  family  Btbli 
hers,  but  the  entry  was  excluded,  with  siiigi 
failure  to  notice  the  application  of  the  prea 
principle) ;  Connecticut:  1842,  New  Haven  Bi 
V.  Mitchell,  15  Conn.  224  (admitted) ;  D> 
mure :  Declared  ailinissible  in  Redden  v.  Spri 
4  Harringt  266  (1845) ;  practically  overrul 
Fitzgibbon's  Adm'r  v.  Kinney,  3  id.  319  ( 1 84 
Oeorgia:  1849,  Williams  v.  Kelsey,  6  Ga. 
(sanctioneil);  Code  1895,  §5284  ("A  witi 
limy  refresh  and  assist  his  memory  by  the  u» 
any  written  instrument  or  memorandum,  ] 
Tided  he  finally  siieaks  from  his  recollection  t 
refreshed,  or  is  willing  to  swear  positively  fi 
the  paper") ;  1900,  Akins  ».  B.  &  B.  Co., 
id.  816,  35  8.  E.  671 ;  /  iio:  Rev.  St.  If 
§  6073  (like  Cal.  0.  C.  I .  §  2047) ;  JiuiCa 
1853,  Clark.  i>.  State,  4  Ind.  156  (rejectt 
1866,  Prather  v.  Pritchard,  26  id.  67  (at^cepi 
not  mentioning  Clark's  case) ;  1883,  John.soi 
Culver,  116  id.  290,  19  N.  E.  129  (sanctior 
with  the  qualification,  "  he  cannot  testify 
tirely  from  the  writing,  .  .  .  but  for  ...  | 
ing  accuracy  to  his  statements  he  inav  refei 
it");  1893,  Bas!<i;.  State,  136  id.  165,  168 
N.   K.   124  (stenographer  may  read   his  u 
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I'ii,  18/4,   Moore  p.    Moore,   39  i,I    4tfi     iJ-\ 
(^Y„ogr»,,hn  referring  to  note,  ;  ol,«.„r, )    'la'V 

101  id.  40.  69  N   W    1133  /'"rr  "•  ?""''•"<•''. 

V»t  recollection  of  «\rnt„%'?' *;;^"';."'"8  '^e 
Jirotest-notice) ;  Maine  'T»3^' \vh    .         i  °^» 

Kandi    27  i  I    4k\  T  i    •  .   .  '  Clminberlaiu  v. 

/  I'lll  z2S  (snni'tioiieil)  •  mio    i    ..  •      ' ;; '"'""i 

Mason  ,-.  Phelp,,  48  id.  126.  11  N  W  in  s  fj 
(■wnr'tioned) ;  1895,  Hooker  T  i„  P  'i*'^' 
CKsidine,  105  id.  149  63N  w'  ToeK:"^'- ,"■ 
of  former  testinmnvl  •  1S07  r  '  i  '""""f''» 
ni  Mieb.  883  70  \  W  40'^'  /'."''!j*^''■  //"l^'-. 
ml,,-  IRSQ    u  «■  A**^^  (similar);  .J//,,,,,. 

-   id"  -    '•7rv""«l'  =    ^^^''  D"^'"  "•  State 

comb.  i.,o„  iVn  ,  .'szalrN  V'rlf:  ^""■ 


(irover  I  V   It    Ar,,,      ^'  ''"''•  n,ver.«on  !■. 
..   W    '^:..-.^-*^''  '""'•'lulled):   18!<)    \1....  ' 

<l.'cii.nent)  ;  1855,  .tones  1;    W-lnl    i  r  ""'" 

Asl «  V.  De  Koasett,    6  i,l.   300  Lne  .'    m?" 
State  p.   Lyon,   89  N     f     bks  (l  r      ' '    "**^' 

«t  it;';d^"^886  b"-  '°'  '"•"-of  teitimo:  : 
H  .  55(^n,.,,o„ed,  «„A,„  ,  isn,  mZ'„  S.^te 

i»y.J,  f  rieiidl\'  V.  Lee.  20  Or  9no  oe  1?  ^' '  • 
(■".nctioned,  nnderThe  CodM  k  , ' "/;  ^?* 
1855,  State  ».  Cohve  3  HI  ',£*?'■  ^-'""f ' 
So„lh  CaroUna:  ca*s  ,it"i  ™/,   g  i"'l""tt,-d)  • 

J.M,..in«:is88,Strerj!:t'2l'fry'r 

H;.^.^Js:r;ttr^.r"'-^-\r 

Rogers  17.  Burton    Peet  ma  /;.  1     .  '*'-3' 

niitt,Kl);  1838    B^etV*  S  ?,    '{'■«•'''  ""''■"•  "''• 

••ntry,   admitted) ;    y™,  "  isfr  i"  ( "otary's 
Rice   t5Ter    i«V  -     I?   ,   ,    ^*'  Hamilton  r. 

Sf  i^Mj^6^nsfn:  SiJ 

>  h..  .1:.li?!'';  '''^  0' confusing 
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of  testimony,  a.Imitted  ;  the  witnX  m  .^ 
's»ear  to  their  accuracv  "» :  1844  MaT-ock '  f 
I.ym..,„    16  id    113  (admitte,i,  b„     ''a  "^^nerai 

1849.  Ma.»li  r.  .'ones,  21  id.  378  (like  tie  Mat-' 
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first  seen  and  is  still  most  commonly  exemplified.  But  the  scope  of  tl 
present  principle,  in  its  relation  to  them,  must  be  distinguished  from  oth 
principles. 

(1)  When  a  stenogrn  'ler's  note$  of  former  testimony  are  used,  the  presei 
principle  is  simple.  Tue  stenographer  cannot  commonly  revive  an  actu 
recollection,  and  will  therefore  read  his  notes  as  a  memorandum  of  pa 
recollection ; '  the  only  usual  questions  under  the  present  principle  will  1 
whether  the  8teno<,'raphic  original  must  be  used  (post,  §749),  and  wheth 
the  witness  himself,  not  the  stenographer,  may  use  it  {pod,  §§  748,  76( 
But  other  distinct  principles  may  come  into  play.  If  the  stenographer 
not  called  to  the  stand,  the  question  occurs  whether  the  notes  can  none  tl 
less  be  read  as  a  correct  report,  under  an  exception  t«  the  Hearsay  ru 
{post,  §  1669).  Moreover,  the  witness  whose  testimony  it  is  must  be  a 
counted  for  as  deceased  or  otherwise  unavailable  {post,  §§  1401-1413);  tl 
parties  and  issues  must  be  the  same  {post,  §§  1386-1388);  and  in  crimin 
cases  a  special  question  of  constitutionality  arises  {post,  §  1398).  Throu{ 
the  failure  to  note  which  of  these  principles  is  involved,  many  rulings  a 
obscure  and  useless. 

(2)  When  the  memorandum  is  one  of  a  series  of  regular  entries  in  the  com 
of  business,  it  would  be  admissible  without  calling  the  entrant,  if  he  we 
deceased  or  otherwise  unavailable,  under  a  settled  exception  to  the  Hearsf 
rule  {post,  §§  1517-ir)61).  But  when  the  entrant  himself  comes  with  tl 
entry  to  the  stand,  then  the  present  principle  alone  (or  that  of  present  recc 
lection)  is  involved.  In  this  aspect,  it  is  wholly  immaterial  that  the  enti 
was  one  of  a  regular  series  {post,  §  747);  neither  that  nor  any  other  of  t] 
limitations  to  the  Hearsay  exception  has  here  any  application.  Yet  the  te 
dency  to  confuse  the  two  is  inveterate. 

(3)  A  notary's  certificate  may  be  admissible,  without  calling  the  notary 
the  stand,  under  an  exception  to  the  Hearsay  rule  {post,  §  1675).  But  wh< 
the  notary  testifies  in  person,  he  uses  his  certificate  under  the  principles 
past  or  present  recollection.  Here  the  peculiar  service  of  this  class  of  mem 
randa  has  been  to  show  that  the  habit  of  being  consciously  accurate  is  of  itse 
a  sufficient  foundation  for  the  witness'  verification  of  his  memorandum  {po. 
§  747). 

(4)  An  attesting  witn^s^  commonly  verifies  his  signature  just  as  a  notai 
does,  i.  e.  from  his  confidence  that  he  would  not  have  signed  if  he  had  n 
verily  seen  what  he  attests  ( post,  §  747).    If  the  witness  is  not  available 
person,  tlien  his  signature  is  proved,  and  his  attestation  becomes  virtually 
hearsay  statement,  admissible  by  a  settled  exception  {post,  §  1505). 


toek.i  case) ;  1852,  Downer  v.  Rovrell,  24  id.  243 
(iiaine) ;  Virginia :  1854,  Harrison  v.  Middleton, 
11  Gratt.  548  (surveyor's  notes,  admitted) ;  IVeat 
Virginia:  18S3,  Viiial  v.  Gilman,  21  W.  Va. 
309  (sanctioned) ;  IVtKonsin:  1883,  Rounds  v. 
Sute,  67  Wis.  S2,  14  N.  W.   865  (sanctioned) ; 


WrishingUm:  1903,  State  ».  Donette,  31  Was 
6,  71  Pan.  556  (liotel  register ;  principle  nu 
nizeil). 

^  A  number  of  instances  of  this  ordinary  t 
are  collected  ante,  %  736. 


884 


II72S  764J 


MfcMORANDA. 


1738 


pear,  f.™  the  Uges  ."ore'r«' "  g^^V^i^./riT^'T'""  ''^^'^  '''  "'- 
reject  such  a  record  would  be  to  reject  CZt  1,7  ",  necessity.  -  To 
of  arriving  at  the  truth  ":  such  i^  h«  !n  f^^auentb-  the  only  „,«„„« 

in  those  opinions  and  in  ^  J  ot .  '  B  Uh"  ?™".  ^'''^'''S^'  ^i— « 
sis.  is  open  to  two  interpretations  th^  ln»     "  'V  '''■'"^^■'  ""  '"^^''^^  """'v- 

adopted  and  empha.sizedTr^t  n^'trSi"'  ^T  !'"'  "^'^'' 
past  recollection  necessary  (1)  because  in  tul  \     "^^-    ''  "'«  "'"«'  "^ 

able  a  present  actual  reclL  ionTn  t,  1 1  fi  '  '"  ''""'^  '^"''^  '•"  ""^  «™il- 
usual  case  a  faithful  n.co  d  oPa  mltllu  r  ""'T' '"  <">  ''"'''''^  '"  ^he 
worthy  and  desirable  than  a  present  roc  11  ?"'  '^  l'  ''''''•  "  ™"'^'  '"'«»- 
ness.  The  latter  view,  it  wouT,  „  T' ^^1.;  .f^-  ^ .^^  vivid- 
ixpenence,  as  well  as  with  the  attitudo  ,  f  T  ''"""">•  viuth  genornl 

the  use  of  past  rt^collection  A  fakhM  .  J»''S?  *''"  early  vindicated 
conditionally  on  the  total  or  pari    11^^^^^^^  '«  °-^Ttable.  not 

n^coliection  in  the  particular  wit,  esl  tut,,  .  ^'""T  '"""""'  °^  ««'«"! 
»o„.ent  of  time  wlfich  elapserSl' ^V e  acTo'fr"     f  '  ''T"'  '"'  ^^^'^ 

~!^:-^::i:i^:/^  -  -  pHncip. 
ti:^r;;lr:r;,:-;^- r  ^'-te^^^S'-- 

total  or  partial,  whether  t  Si  T£T'  ,  ^!'"'''°'  ""'  '"""'«  «''«»  '^e 
tion  or  even  details.  -  th  se  af  thf  a5  v7^^',  ''"  '"^''"""^^  "^  '•>«  ^^^n^ac- 
to  have  been  settled,  bu   tTey Tlu^^^  n^^^^  Tf ""''  "'"'^'^  '^^  -^  -- 

technicality  of  this  doctrine:  ^  ''"''"''  unwieldiness and  undue 

1858,  Humell  v.  R.  Co.,  17  N  Y   ni.  ..n  •         •   j. 
auction  of  .uch  memoranda  in'evi,Ie,,ce        "  Zlfh'"'^".'"'""'  P'-"'™'""}'  to  ,he  intro- 
the  a.e.nora„du.„  to  .peak  from  [present]  m'emor'  L  to  ^Z^'^'^'"  "'"  '""^  "^  °' 

a  f'^strs^utirrs:  t^tir  ^^•^". ''-  ^^^-^  ^--^  -  -^  ^^ 

unknown  to  the  orthodox  doS         "^  ""  '"'""'  ^"'^  '"'^^^  qualification. 

Food  V.  Mitcliell,  68  id.  601'-  1889    v.,;       ! 


Ml,  61  Id.  65  ;  1877.  Kennedy  v.  H.  Co'Tfi.i 
21li  ««,W^  "^*'  "°™"  "•  0»'™"''er,  13  Hun 
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?v^i/-  '  '"ir'-  ?'»  ^''-  -  .  35  So.  360  ;'  1887 

w        '<3  (spoken  of  „8  "tlie  general  rule  '  • 

18/2,  CliHto^f.  StHt..,  l!i  Mi,,,,.  277  •  1890 
Fnendly  f.  Lee,  20  Or.  205.  25  P„...  396'  U-O 
Su=<.-wmd  V.   Uv.r,  37  id.   365.  61   Pac.  6"44  • 
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[Chap.  XXVI 


§  739.  Wrttun  Oopi**,  m  praftnad  to  Oral  Ktooltootiea.  Parallel  with 
the  doctrine  o(  the  New  York  Court  («n<«,  §  733),  that  a  present  recoUoctioii 
is  preferred  to  a  reconled  post  i-ecoUection,  and  yet  looking  in  precisely  th« 
opiKMite  direction,  is  a  doctrine  that  for  some  purposes  a  recorded  past  recol- 
lection is  preferred  to  a  present  recollection.  This  question  is  presented 
when  a  witness  offers  to  testify  orally  to  the  contents  of  a  document  to  be 
proved.  Here  his  testimony  is  based  solely  on  his  present  recollection  of  thf 
document  as  he  perused  it  at  a  prior  time.  But  if,  instead,  he  offers  a  copy 
examined  by  him  with  the  original,  he  virtually  offers  a  written  record  of  his 
past  recollection  as  it  e.xisted  instantly  upon  the  perusal  of  each  word.  Tht 
contract  is  thus  between  his  past  recorded  and  his  present  recollection. 

There  can  be  no  doubt  that  the  former  is  a  more  trustworthy  source  ol 
testimony  for  the  contents  of  documents  whose  original  is  lost  or  otherwise 
unavailalde.  But  shall  there  be  a  rule  of  preference,  t.  e.  a  rule  requiring  t 
written  copy  to  be  used,  if  it  can  be  procured  ?  This  question  is,  by  some 
Courts  and  for  some  classes  of  documents,  answered  in  the  affirmative ;  bul 
the  details  can  best  be  examined  in  considering  the  other  rules  effecting  the 
use  of  copies  (post,  §§  1265-1275). 

c.  Rides  to  secure  Adequacy  of  /'-'d  Recollection  and  Accuracy  and 
Identity  of  Record. 

§  744.  Past  Saoolleotion  mnat  hava  baan  'Writtan  down ;  Baraaptlon  foi 
Formar  Oral  Idantiiloation.  It  is  commonly  assumed,  as  a  fundamental  con 
dition  of  using  a  past  recollection,  that  the  thing  recollected  must  have  been 
written  down  as  recollected.  The  en  uing  rules  are  all  corollaries  of  this 
assumed  axiom. 

Yet  in  theory  this  is  not  essential.  The  tenor  of  the  fact  recollected  mnj 
conceivably  be  preserved  without  writing.  In  practice  there  is  one  situation 
which  not  only  illustrates  this  theoretical  possibility  but  also  demonstrate! 
the  wisdom  of  recognizing  it,  as  an  exception  to  the  general  rule.  That  sit- 
uation is  tlie  former  oral  identification  of  a  person,  name,  place,  or  signature 
whose  identity  is  now  forgotten.  The  fact  recollected  being  a  simple  one,  it 
suffices  if  the  witness  now  knows  that  he  did  once  orally  verify  it,  even  if  lit 
did  not  then  preserve  in  writing  the  circumstance.  The  typical  illustration 
is  that  of  the  identification  of  an  accused  person  at  the  time  of  arrest : 

1817,  Ltfroy,  B.,  in  R.  v.  Burte,  2  Cox  Cr.  29.5  (the  witness  could  not  certainly  iden 
tif.v  tlie  accused  as  K.,  one  of  the  robtwrs,  but  said  that  he  had  identified  a  man  positiveI> 
at  the  police-station,  and  "  at  the  time  he  was  sure  it  was  the  right  man  " ;  witnesses  wen 
then  allowed  to  prove  that  the  accused  was  the  same  person  formerly  identified  by  th( 
witness) :  "  I  remember  a  case  in  England  in  which  that  kind  of  assistance  was  given;  i 
man  had  shorn  off  his  whiskers,  and  evidence  was  allowed  to  be  given  of  bis  being  th( 
man  whom  the  witness  had  identified.  I  actod  in  the  same  way  in  several  ca-ses  thre< 
years  ago  at  Nenagh,  having  first  consulted  with  my  brother  judge  upon  the  subject.  II 
is  simply  an  imperfect  identification  of  the  prisoner."  ' 


1901,  Coxe  V.  Milbrath,  110  Wis.  499,  86  N.  W. 
174  (New  York  doctrine  adopted ;  no  precedeuts 
cited). 


»  Accord:  1778,  CspUin  Baillie's  Caie,  21 
How.  St.  Tr.  819  ("I  desire  to  know  whethei 
you  beard  any  such  words  as  those  come  oiic  u 
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ordVL  U.e  TrS:"™^'"'"  '"^'f  ^'^  ---  «•— •-•  In 
.ufflcicntly  fre!h  »„d  ^::^Zl^  :Z^:^tt''  "'"^  ""^"'  '^" 
lection  i,  „.sed.  it  u.ay  be  .uHicient  (a,  .  aicTl  IT/  «  ^.fi  J  TT  "-""'• 
I.ru88ioii."ora"belief;  the  witne«,  frl„. »  ..    '  V^^  to  admit  an  "inl- 

and the  tribunal  n,ay  veil  Mil  u  Lr  »  '^''"  ""  '^'"  °'  *>"  recolloction." 
of  .nore  that  i.  Stlinibt'^  B  ^w  cT  tC'wtno  1'"'  •'"'"k'^,!'  '"'  ""^^^ 
recoUectiuu.  which  can  less  easi  v  L     "1 1  i  «"^'  '""'''  '°  T"** 

pr,.,.rl,  be  asked  for  solty  g'^^^^.^T  L  'd  IToTr""'';"'  ''°  "'">' 

and  not  chilling  it  into  rules  more'^.r  less  arUtmr;  "'''  ""'  "'"""' 

took  H.e>„  down  with  .  ,ood  2^.11^1  ?"        ''      ^    "'  "  '"'  "  "«ly  *»  •««"  that  La 

1880,  ^«»n,  J.,  in  Chiimhtrlin  v.  Omim,    flo  V    H    oio  /  j    •... 
-miKle  at  a  time  when  the  facU  written  do«;.  1,   /    V/.u^'^""""*  »  '»e'n''"»nduni 
kaown  by  hia.  to  be  a.  recorJ^")     ..  iT  nT  ^       V",''"'' ""'"''  °'  '»"  *"■>""  •"d 
me„.orandun..  depending  uJ^riUnirnei  or  rert°"  "'■  "l*  "^''""  •«'^^"™<=y  "^  "'« 
written  there,  w..  one  of  f«t  for  the  Xe,."'*' '"  """  ***  '*"'  *"«  "^  '*'«  ^-"f 

1981,  £:/4e^^  J  ,  in  £air»ofi  V.  G/(M*  (1  Tnln  111     «  »•     l  .     . 

tho  judgment  of  the  n«.>nu.  Court  who  ^  fh«  .  ,  T*  ^  I'"  '"  •"'=''  *  ''■'^  ^ 

witn.8,  having  te.tiBed  that  he  S  J,:„rh;  item  "  n  7    ''?"  J""  '"'"'y=  ""^  ">« 
the  lapee  of  time  was  [In  this  easel  not  .^^h,       a     °  ^'  "'"'"  •**  •""«  "-em  down. 


my  month T  ..."  "I  certainly  did  nnf  it  U 
no«r  .  g,^«t  while  ,iace,  [»]  that  I  ,ho,  ,1  not 
MmA  upon  my  memcy  j  but  your  l„nl,l.ip  did 
call  >j(K|a  n.e  .t  the  next  general  court  and  then 
I  Mild  there  were  no  such  words") ;  1853,  B.  ,. 
BUckburn  «  Cox  Cr.  338,  Talfuurd,  J  (liki 
K.  u.  Burke,  ,«pm) ;  1826,  J«ck8..n  i,  Thonip- 
S  ?o  Z/"'  V"  '•1.'**"*  will-witne,rnot 
h>C„.rt7,.  "hTr'  "°"'*  "'"  '•''■"tify  the  will 
in  Court,  but  had  fomierly  wen  it  el»eih,re  an.l 
..(,,„""»  "%  ?''  "••-•OKUuetl  his  signature  as  gen- 
O  '  *■  T^S'^ioP?'-  «""«  "  Houghton! - 
Co,,,™;/,  ^''a-  ?*•'  <'"*/  '*•  "■  B"'-'"".  excluded). 
Compare  the  doctrine  of  corrobor.uloa  l,j,imihr 
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itaitnunt,{po,t,  {  U30).  which   might  some- 

X.^  J  75i:;:[ '""-•'•'''-«- ^- 

K  <<'ii'^,T7?-"T'n '■  •'"'""'  "•  Pl»mmer,  2  A.  « 
ft.  341  (L.  (  .J.  Denman  phrased  the  tc«t,  "when 
the  transaction  could  not  but  be  fri'sh  in  his 
memory,  so  that  he  must  have  l^^n  able  to  verify 

«on??''i;tr""'!''r'''»«""^'")i  Cal.  C.  C.  l( 
S  Jfl47  (at  the  time  when  the  fact  occurred, 
or  iramediately  thereafter,  or  at  any  other  thiii 
when  the  fact  was  fresh  in  his  memory  •)  •  1884 
I'aige  V.  Carter,  64  Cal.  489,  2  I>i.e:  260  ("at 
any  time  when  the  fact  was  fresh  i»  his  mem- 
ory   ) ;  so  also  the  Codes  cite<l  aMr,  %  736. 
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iiiou  of  the  coae.*  Two  things  must  bo  iiotud,  howuvur,  about  this  rulu :  (a)  1 
recolluctiun  must  in  fact  have  buuu  fresh  (t.e.  aduquate),  even  thuugh  uol 
"nuar  thu  time";*  (b)  the  phrasuo  "iieur  the  time"  or  "sliurlljr  afterward 
nally  furnish  no  accurate  test,  and  in  their  application  the  probable  freshm 
iif  the  rucuUuctiuu  uiuxt  uftur  all  bu  thu  ulliuiate  test.  It  majr  be  added  ti 
In  some  rulings  the  langunge  mentions  hittli  the  first  and  the  second  tests 
the  nUornative.*  In  must  ruliiigs,  the  decision  turns  upon  the  circum8tan( 
uf  tliu  particular  case.* 

§  746.  (2)  Aoooraoy  of  Ksoord;  0«ii«ral  Prinolpls.  It  hat  already  b€ 
noted  (ante,  {  734)  tiiat,  so  far  as  adei|uacy  of  Kucollection  is  concerned, 
is  enongli  to  require  tiiat  at  tiio  timti  of  making  the  record  ttie  Kue 
lection  sliould  have  been  fresh,  i.e.  the  event  recent.  But,  having  yaiii 
this  assurance  thnt  the  Kecolloctiun  wun  adequate,  it  remains  still  for  t 
law  to  make  sure  of  certain  other  tilings  wltich  (in  strictness)  dejxind 
tlie  element  of  correct  Narration  or  Communication  (post,  §  766).  In  t 
first  place,  it  must  make  sure  that  this  RueoUection  was  accurately  represent 
in  the  record  or  memorandum  then  made ;  here  several  situations  presc 
themselves  for  solution.  Next,  it  must  maku  Hure  that  the  statement  m 
oHered  as  testimony  by  the  witness  is  in  fuct  identical  in  tenor  with  t 
record  or  memorandum  formerly  made ;  here,  again,  several  different  siti 
tions  arise.  Finally,  it  has  to  consider  the  testimonial  status  of  the  recu 
when  thus  used. 

For  the  first  of  these  steps  —  that  of  making  sure  that  the  record  or  men 


■  lg2,'>,  JoiD-a  V.  Stroud,  2 C.  &  P.  19tf  ("near 
the  time");  1879,  Aclilrii'H  Gx'r  v.  IIiukin:in, 
63  Ala.  498  ("at  or  ahout  tliu  time");  184.5, 
Williams  v.  kelaey,  6  Oa.  374  ("at  the  time  "); 
1870,  ChicaKO  K.  Co.  ».  A>ller,  M  III.  344 
("iioteJ  at  the  time");  1826,  Bullanl  v.  Wil- 
■011,  9  Mart.  N.  s.  La.  196  ;  1886,  (ireen  v. 
Caullc,  16  Mil.  S66  ("at  the  time  or  about  the 
time  uf  tlie  occurrence");  1867,  Morriaon  v. 
Chapin,  13  All.  72  ("contfiniioraneuualy ") ; 
1849,  Seary  v.  Dearlioni,  19  N.  H.  357  ("ut 
the  time  ") ;  185S,  Webster  ».  Clark,  30  M.  2.13 
("at  the  time  or  immediately  after  the  occur- 
rence ...  if  the  witneas  .  .  .  wouUl  hive  sworn 
to  tliem  from  recolleiftion  a  abort  time  after- 
war.ls");  1837,  Merrill  v.  R.  Co.,  16  Wend. 
SB.')  ("  immeiliatiOy  after  they  were  wl  town  ") ; 

1857,  Hil.Hcy  V.  SinsclMUKh,  15  N.  Y.  .j5  ("»t 
the  time  or  almoat  immediatelv  afterwanla "  ;) 

1858,  UuMeM  p.  R.  Co.,  17  id.  134  ("at  or  al>out 
the  time");  1879,  Howard  v.  Mct)onough,  77 
id.  592  ("at  the  time  or  booh  after");  1880, 
Bank  <j.  Zorn,  14  S.  C.  444  ("contemiioniry  ") ; 
18S4,  Dnvia  v.  Field,  66  Vt.  426  ("contem- 
l"onuy  "). 

*  So  the  following  {ihrases:  1809,  Burrougli 
r.  Martin,  2  Camp.  112  ("while  the  occurrences 
were  recent,  and  fresh  in  his  recrllection ") ; 
1884,  Maxwell  v.  Wilkinson,  113  U.  8.  6.'i», 
6  Sup.  691  ("  at  or  shortly  after  the  time  nf  the 
transaction  and  while  it  must  have  been  fresh  in 
his  memory  "), 


«  1861,  Urd  Talbot  v.  Cuaack,  17  Ir.  L. 
213  ("at  the  time  of  the  traaaaction,  or  shor 
afterwards,  when  the  facts  were  fresh  in  I 
recollection").  In  Chamberlain  e.  Sands, 
Me.  465  (1847)  the  hmad  test  was  nsed,  "fa 
as  known  to  him  at  the  time." 

•  1839,  Hume  V.  Mackenzie,  6  CI.  t  F.  t 
(reconled  two  days  before  trial,  admitted) ;  181 
K.  V.  I'hil)iott.'<,  5  Cox  Cr.  329  (reconled  "ulmi 
immediati'lv,"  admitted) ;  1852,  Andci-son 
Whalley,  3  C.  k  K.  54,  Talfoun),  J.  (a  los-enti 
a  week  after  the  events,  while  they  were  fresh 
his  mind,  admitted) ;  1864,  Fraser  v.  Frawr, 
V.  C.  C.  P.  70  (made  the  same  day,  adniilteJ 
Ig.'.?,  Aul.l  V.  Wulton,  12  I^.  An.  137  (made 
election  officers  »''.■  day  after  the  election,  ( 
mitte<l)  ;  1859,  \ng  Garden  Mut.  Ins.  Co. 
Rilcy,  15  Md.  54  (made  6  months  after,  i 
clnd«i;  ,  1882,  .Swartz  v.  Chickering,  68 
290  (made  16  months  after,  excluded)  ;  181 
Watson  V.  Walker,  23  N.  H.  496  (made  3  yei 
after,  excluded)  ;  1896,  Jones  ».  State,  64  Oh. 
42  N.  R.  699  (nuide  a  few  months  U'fore  t 
tiiiil  and  m.inv  years  after  the  event,  exclndinl 
ISO),  O'Xeale  «i.  Walton,  1  Rich.  234  (• 
eluded);  18.52,  Bullanl  v.  Ballard,  6  id.  4 
(mntle  2  weeks  later,  excluded)  ;  1893,  Bates 
Pn-ble,  151  U.  S.  154,  14  Sup.  277  (rejecti 
nii'moranda  made  at  a  time  unknown)  ;  18( 
I'inney  v.  Andrus,  41  Vt.  648  (made  just  bef< 
trial,  admitted). 
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randum.  when  made   ropro«cnted  the  RucoIIectio,,  of  the  time  with  fair 
.ccuraujr-.  the  re-mirement,  uf  principle  may  be  .ummed  up  thus  rT 

w.t„e„  „u.t  be  able  now  to  guarantee  that  tife  recorac!«X  y  r^t.r  ^  nl  d 
h,.  Itnowledge  and  recollection  «t  the  tin,.,  of  ,aakiu«     (1?  Ijft   th 
uionial  guarantee  of  accuracy  k-ina  all  that  i«  ,2.1    f     .      ,       ,  '"""' 
generally  inunateriul  thut  the  witnl  wast.t    ,e  111  "■  "''/''"•!''."«  '^ 

i.mpii.  H,nf  1.    ..I,         •        .  "*""'  plirase  re(iuire8  the  witnons  to 

amriu  that  he  "  knew  it  to  be  true  at  tU,>  »i...o  "  i     i.  •      i    •         ■     '  ,  ""  '" 

record  and  n.ay  thu«  now  rena.n.lH,r  that  he  then  parsed  hulKmentT.K  n  and 
knew  the  ..cord's  accuracy.  Or  (2)  he  may  ..owVctualir  e  oTk  t  KnL 
o  the  occasion  of  m«ki„«  the  record  and  of  hi,  then  «tate  om  nd  ev  r^ 
thel  ss  he  .uay  know,  from  his  general  practice  in  making  hucI.  reco X  or 

«>«J  i«o««  the  correctness  of  the  record ;  hero  he  none  the  less  knows  th„ 

o?tr  s^;rruniti^  ^""^^''  "'"--^^  "^ '-  -  ^-^  -•»-'"- 

cultv  ariir^  %  !r"'"V''  ""''  '*"  *"y''  ''^  ""'f>*"8  '^'  '"""^d.  no  diffi- 
culty anses.»      f  the  witness  can  say.  "I  distinctly  remember  that  when  I 

made  or  saw  this  memorandum,  about  the  time  of  the  events  I  wr*    he. 

conscious  of  Its  correctness."  his  veriHcation  is  satisfactory       oVBTti    he 

relies,  not  on  a  present  recollection  of  his  past  state  of  nindbut^  o  her 

gin.or  merely  the  genuineness  of  his  handwriting,  then  the  certainty  is  of 

uernJTs  '•  ''rf'',^^"'  r"^''"=^'"^  '"'  ™°''  practical Tur'osI  In' 
general.  ,t  is  conceded  that  when  the  witness' certainty  rests  on  his  usua^ 
halnt  or  course  of  lusiness  in  making  memoranda  or  records,  it  is  sufficS  I 


aJi^^I^'  *!;''''■"■»  Ex'r»i..  Hirknian,  63  AU. 

Mbery,  109  „|.  897,  ,9  ^  j,q„  Klin/" 
Tu„»t«l|.    109    i,l.    608,    I»    80.    M7;      8«0 

p»H.nK,  44  Mich  439,  7  N.  W.  77  ;  1903,  Tin,, 

Ru»ell  „  R  Co..  ,7  N.Y.mrlne;  iffi 
oe  correit  when  it  was  made")  j  1875.  Giloliii»t 
V.  A«oc..  69  i.l.  49U  ;  1879.  Ho  v«n^  r.  J  cK! 

cortitiJ  'L'v:  j""^!'"'  ""»"'>-•  *'•»""« 

correct  y  and  which  he  believes  to  !«  corivct ")  • 

,".,'  fk  '1™"™.  ^'°-  "•  ^'••''''''.  »  W»"-  3'» 
(  ai  the  time  knew  it  was  correct");  1881 
D»»«  ,.  Field.  M  Vt.  420  ("able  to  .*;»,  tlrnt 
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it  is  correct.  .  .  because  of  his  confidence  in 
the  correctness  of  his  uienioraiiiliiiii  ")  Thew 
are  UHrely  illustrations  of  the  dilferinK  i.hrase- 
oloKy;  nearly  every  decision  mentions  the 
requirement.  For  English  caws,  see  port 
note  5.  '^     * 

The  witness  must  of  course  have  had  iiersonal 
knowleilgc  ol  the  facts  :  fiuM,  note  8. 

Kx.ept.    perhaps,    in    Massachusetts    and 
Deliiwnre  ;  see  note  6,  poM. 

•  1810,  R.  V.  Benson,  2  Camp.  HOH  (a 
master  in  chancery  testifie-l  to  haviiiR  sworn 
the  defendant  to  an  answer,  not  by  n.rtual 
recolleetiou,  but  'jecause  "unhss  on  very  par- 
tidilar  acasions,  he  is  always  present  when 
answers  arc  sworn");    187»,  Acklen  ».  Hick- 
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Other  peculiar  circumHtances,  specially  intended  or  calculated  to  indical 
currectuesa,  may  be  satisfactory*  Is  it  enough  that  the  witness  (as  is  usui 
with  attesting  witnesses  to  a  document)  merely  recognizes  his  handwriting  an 
knows  that  he  would  not  liave  written  or  signed  without  believing  the  recoi 
to  he  correct  ?  Here  the  witness  is  really  calling  to  his  aid,  not  his  specif 
business  custom,  but  his  general  moral  attitude;  but, as  a  rule,  the  indicatio 
should  be  and  is  treated  as  sutlicient.'' 

It  is  possibly  the  rule  in  Massachusetts  that  only  regular  entries,  m 
mere  casual  memoranda,  can  bo  used,  —  apparently  on  the  notion  the 
this  regularity   is   the   only  satisfactory  guarantee  of  correctness.*     Bi 


man,  63  Ala.  494  ;  1886,  Hancock  v.  Kelly, 
81  id.  378,  2  So.  281  ;  18»7,  Howunl  ■>.  K.  Co., 
11  D.  C.  A|ip.  300,  309  (iMsiscnguraj^eiit,  allowed 
to  testify  to  thi>  uoiitenta  of  a  loat  round-trip 
ticket  from  a  ■ingle-trip  ticket  of  the  same 
fonn-uumber,  after  testiiyiiiff  tliat  the  form  w»8 
known  by  him  to  be  identical) ;  1849,  Williams 
V.  Kelwy,  6  On.  374  ("uniform  practice  to 
make  the  entries  truly  .  .  .  and  fiirtner  that  ha 
baa  no  doubt  from  such  practice  that  the  entry 
is  corret't ") ;  1895,  Ivcouard  v.  Mixon,  96  id. 
239,  23  S.  K.  80  (liabit  of  a  colle<'tar  in  noti- 
fying of  claims) ;  and  coses  cited  I'a/ni.  A 
Kotary'a  prartiee  in  sending  out  only  correct 
coitius  of  pmtenlai  doruinfiits,  or  in  reconling 
uuly  the  cori'ect  time,  etc.,  of  thx  protest,  is 
alwars  taken  as  suncient :  1878,  Arnett  v.  Orif- 
lin,  60  Ua.  348 ;  1864,  Morris  i<.  atrgent,  18  la. 
95;  1871,  Borland  v.  Walnith.  33  id.  132; 
1849,  S.'avy  ».  Dearborn,  19  N.  H.  :)57  ;  1855, 
Webster  r.  Clark,  30  id.  253;  1810,  Miller  o. 
H.»'kl<-y,  5  Johns.  375 ;  1829,  Hart  v.  Wilson, 
2  Wend.  515  ;  1854,  Cole  v.  .leasup,  10  N.  V. 
96 ;  1846,  Bank  v.  Cowan,  7  Humnh.  70 ;  and 
rases  pavim  inffa ;  comjnre  the  following  stat- 
ute :  N.  .1.  Oen.  8t.  1H96,  Prom.  Notes,  f  12 
(notary  or  justice  may  refi-r  to  his  rrconl  of  pro- 
test "  for  his  own  satisraction  ").  Similar  cus- 
toms in  biiiln  have  bei'n  held  suflfiiui'nt :  1812, 
New  Hiv<-n  lUuk  v.  Mitchell,  15  Conn.  224 ; 
1848,  Bull  ».  Hagcrstown  Bank,  7  nill  226; 
1887,  Mathias  t'.  O'Soill,  94  Mo.  525,  6  S.  W. 
253.  Rxamplea  of  this  use  of  sUmtgrnpher'a 
minutes  and  of  ordinary  aceount-booka  will  he 
found,  ante,  (  736,  ami  pout,  paaaim.  Compare 
also  the  ailmission  of  the  notary's  or  clerk's 
kahit  or  pmctiee  as  independent  circumstan- 
tial evidence  ^ante,  |  93),  and  also  of  habit  in 
gi'iieral  as  circuinstautial  evidence  (nnle.  J§  94- 
99). 

In  Marylanil  the  propriety  of  using  this  kind 
of  knowledge  h.is  been  denied  in  two  cises  : 
183-2,  FUik  V.  r.reen,  3  G.  &  J.  474;  1837, 
Pocoi'k  t>.  Hi-nilricks,  8  id.  426  ;  but  tlierc  are 
instances  of  its  being  sanctioned :  1848,  B<-ll  p. 
Bank,  7  Oill  226  (latnk  notices) ;  18.').),  Owings 
r.  Low,  5  G.  &  J.  134  (sales-book).  The  similar 
denial  in  U.  S.  v.  Watkins,  3  Cr.  C.  C.  441,  666 
(1829),  is  eiiually  unsound. 

*  1836,  Wheeler  v.  Hatch,  12  Me.  389  (sun- 
dry circumstances) ;  18S7,  Owens  v.  State,  67 
ltd.  307,  10  Atl.  310,  302  (a  check  placed  at 
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each  item);  1886,  Davie  v.  Terrill,  83  Tex.  IC 
(sundry  circumstances). 

*  1817,  Pearson  v.  Wightiuan,  1  Mills  Conal 
Ct.  344  ("I  hold  it  not  to  be  necessary  that 
subscribing  witness  should  recollect  the  tiin 
and  occasion  when  he  suliscribe<l  the  instrumeii 
as  a  witness.  It  is  enough  if  he  recognize  hi 
handwriting  and  is  |ierfectly  assured  in  his  ow 
niinil  that  he  never  suliscribed  an  instrument  a 
a  witness  without  having  seen  it  executed  o 
acknowledged  as  the  nature  of  the  act  requires"] 
Kecognition  of  the  handieriting  and  eonsoiueii 
certdiiitv  of  accuracy  was  so  treated  as  followg 
1828,  Maugham  v.  HubbonI,  2  M.  &  livl.  6 
1834,  K.  i».  St.  Martin's,  2  A.  &  E.  210 :  1864 
Loril  TallHit  v.  Cusack,  17  Ir.  C.  L.  213,  i* 
II  lyes,  .1.  ;  1845,  Graham  v.  I,ockhart,  8  Ala.  S 
22 ;  1815,  AUen  v.  Trimble,  4  Bibb  21  ;  1824 
Brown  11.  Anderson,  1  T.  B.  M.  198;  1858 
Martin  v.  Good,  14  Mil.  898  ;  1867,  Crittendei 
V.  Rogers,  8  Urav  4.V2 ;  1840,  Haven  v.  Wen 
d.ll,  11  M.  H.  112;  1837,  Clute  v.  Small,  1 
W.-nd.  S37,  teinblt;  1808,  Pigott  v.  Holloway 
1  Binn.  438,  442  (certainty  of  correctness  of  a't 
testation  held  sullicient  on  the  fuets) ;  1831 
Collins  V.  Leniasters,  2  Bull.  141,  144;  1855 
Verdier  r.  Venlier,  8  Ri.h.  135,  141  (that  h 
would  not  have  signed  the  will  without  a  re 
quest,  sufficient).  CinUra,  1860,  Parsons  ii.  Ins 
Co.,  16  Gray  463  ;  but'  this  is  iwrhaps  a  resul 
of  the  Massachusittts  doctrine  noticed  infra. 

For  the  doctrine  that  proof  of  an  absent  wit 
new'  aii/naturt  is  evidence  of  all  the  requisite 
of  e.reeiUion,  see  post,  {  1511. 

•  The  (luestion  Wiw  expressly  reserved  ii 
Shove  V.  Wiley,  18  Pick.  658  (1836).  It  i 
sufficient  to  notice  that  this  regularity  was  ap 
parentiv  treateil  as  requisite  in  son'ie  cases 
1858,  Perkins  v.  Ins.  Co.,  10  Gray  323  ;  1882 
Costello  V,  Crowell,  133  Mass.  3.52 ;  but  in  olhen 
asnotreipiisite:  1838,  Alvonl  c.  Collin, 20 Pick 
418,  430;  1885,  Smith  v.  Johns,  3  Gray  517 
1857,  Crittenden  v.  Kogi>rs,  8  id.  452";  1860 
Parsons  «i.  Ins.  Co.,  16  id.  463  ;  1866,  Dngiu 
r.  Mahoney,  11  All.  672  ;  1869,  Adams  ».  I'ou 
illi.inl,  102  Mass.  173;  1872,  Cobb  V.  Boston 
109  id.  444. 

In  Drtateare  a  somewhat  similar  principli 
WAS  liiiil  down  in  Re<lden  v.  Spruce,  4  Harringt 
215  (1845),  ailmittiiig  the  use  of  "inventnria 
niid  seliedttles,  pnviw  dates,  )«rticnlar  wopls 
and  other  nutters,"  but  not  beyond  this. 
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co™cu.e„,  1.  be<»„    J'*,™"",^     ^"^  p.*.   j.,d„„,„t  „,„„  a. 

book  from  tiiue  to  ti.«e.  while  UieoocVir.!!^™'.-      .^    *'""■''  '°°''«''  »'  the  '"g" 

1864,  0/<n«n,  J.,  ,„  i^^J  Talbot  v.  CiwrtcA-  17  Ir  P   i    .)i.,7,L        .?■ 
«.py -.aae  b,  K..  ex..l„ea  and  found  .ourki^  £  tt''w^:li:::^S::r  ^r  t'L" 


»  In  M«»8«chiis,,tt8  the  umge  ai.peare.1  his- 
tone,  ly  .«  a  deyelopn.ent  fmm  'to  hiZ'y 
•■.xieption  of  rpgiilar  cntrira  (Shove  r.  Wih-v 
.«,«.), -a  iK'Culiar  local    line  of  thought  ti 

Mi»t8,  i»  due.  The  hcnwy  was  ex|.re<«Iy  rei.ii- 
.hated  ...  0.iy  v.  Mead.  22  N.  Y.  462  (IStiO)  'hv 
l>ei.i,^  [  J  and  It  U  i„,f„rt.inate  that  in  V  .ks- 

lii  (188IJ),  It  shouhl  have  Iwen  elevated  to  the 
.Iwnityof  «  doubtfnl  queation  ;  it  haa  al»o  been 
apiiarentiy  followe.1   in    Master  v.   Man.h     19 
Nel.r.  468    488,  27  N.  W.  438  (1886  ;  basta  dy 
to, .rove  the  date  of  delivery  ofwheit.  a  booi' 

ent  Cf  n"  •l^''™'y  •"  t°  »»'i«l'  he  had  no  ,,res. 
onthTth  "'Jl'/'"'  '?«"'»'')•  w«»  excllid...! 
w«,l».l™r-k.*''*'  '"'•>'  •-••"'"t-b.x.k,  alone 
wereadmiMible  ;  noacjuaintinie  with  the  fres- 
ei.t  aubjeet  «|.,,ean)!  and  in  Third  NafI  li„nk 
••  Owen  101  Mo.  685,  14  .S.  W.  632  (l,"lW) 
.M^^^H^n*"""'  '■»■'"'«  t"*""!^  the  limitation 

N  Y  528  m7;i  »'""''"»'"  "•  R-ynol.ls.'S'g 
«.  r.  S.J8,  637  (otters  of  an  attorney  statlnn 
bv  iZr^K"!."  '-^^ti'^'Knient  mil,  and  knmv? 
S9«  n  '"'  ""iJ  •?  **•  """■'•»■  «'l>nia.il,l,.)  ; 
1899,  n.mlap  r.  Hopkins,  37  C.  C.  A.  81  95 
Fed.  231  (letter  to.  friend).  * 

1892,  BoIlinKr.  Kaunin,  97  Ala.  619,  821 
(.nshier,  entry  „a,b|,  by  hin.  only  to  prove 
rash  reeeive-l,    not  fiiet, 'of  a  «,le   ly    ».'"„, 
.I..'.n«  the  ,. ash):    ,896,   Norwalk  v.    LLu 
«8  tonn.   1,   .-ts   Atl.   807  (the   witness    n,  si 
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have  hod  ,.ersonal  knowledge) ;  Igflj,  Orr  v 
W .  &  (;.  Co.,  97  Oa.  241,  22  S.  E  ^37  (the  »^  ne^ 
cannot  Hdo,.t  a  b«,k  of  entries  of  who  e  <„  're^ 
..ess  he  knew  nothi.^)  ,  ,901,  Phenix  In,  ^. 
r.  Hart,  112  id.  765,  88  8.  E.  87  (list  of 
articles  eheek.Hl  by  H.  „nd  X.,  H.  alonJ    estl 

niarks  lioin  X.,  exeluded);  1903,  Lennev  » 
Hnley-  ,.1.  -,  45  8.  E.  317  (- b,.  shunid  «i 
«<.n,e  t.nie  have  had  personal  km.wledm.  th* 
eorreetn««  01  the  men.oranda  ");  1»97.  At,  hi."^ 
.!;«/"  "■  ^-  '■  *^^'»">-  68  Kan.  768,  B]  |'«c 
-!t<6  (a joint  incnioranduni  made  bv  a  ni  niNr  of 
IK.rsons  who  had  investiffited  the  destr.  t  „ ,  1  y 
.  hre  to  erops  :  use  of  it' held  i„,pr.,,H.r  ,o  fir  w 

«I?"  ?["'r"'  "•""I""'  ""•  ""•"<■"  known 
only  to  "'h-H:  1898  S„w,„,  ...  jIoHs.^sS 
«.  O.  A.  7.  88  hed.  46]  merely  findinK  the  aeta 
recorded  on  a  n.emoran.Inn,,  held  i«»„IIi.ient,  ly 

69  U.  225,  M  Atl.  20-;  (nHniornnduni  by  wit! 

cliuled).  ConiiMire  tno  rases  eited  n.s/,  «  T.r.i 
Of  course  wheii-  a  c/.rt  n/nwrt  ymL',.!,  X..„,,-; 
r»m*  which  «_itne«««  have  signetl  Nforr  (,im, 
and  he  piwee.ls  to  read  them,  this  is  not  a  .asi 
oriisiiiK  his  ,|ast  recollection  for  the  facts  of  the 
testmionv  ;  the  (wiht  is  the  wit„c»^•  statement, 
not  the  clerk  s,  and  the  clerk  has  merely  authenl 
ticated  It  :  he  reads  it  just  as  couns.1  would  r..ad 
It,  I.  e.  as  A  s  statement  in  writiiiK,  and  i,..t  as 
an  adopte,!  memorandum  of  his  own  ;  I  his  the 
l-ourt  had  to  |H.int  out  in  Slephena  v.  IVoi.lc,  18 
n.  y.  5ij,  •    ' 
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nnda  made  by  the  witneis  himself]  has  been  extended  to  the  case  of  entries  which,  thi 
not  in  the  witness'  handwriting,  were  either  mode  in  his  prexence  and  read  by  him  a 
time  of  the  transaction,  or  were  read  and  examined  by  him  shortly  afterwards  wher 
facts  were  fresh  iu  his  recollection  and  when  he  was  enabled  to  ascertain  that  the 
stated  in  the  entry  were  true." 

1860,  Lt  GramI,  C.  J.,  iu  Green  r.  Caulk,  18  Md.  573  :  "  ^^^lat  was  supposed  t 
the  ancient  rule  has  been  relaxed  by  more  recent  decisions;  and  now  it  is  held 
to  be  necessary  that  the  memorandum  should  have  been  made  by  the  witness,  but 
the  witness  having  then  seen  it  and  recognized  it  as  containing  the  truth,  of  which  1 
still  convinced  at  the  time  of  the  trial,  he  may  be  examined  in  regard  to  it." ' 


1  Accord:  Eng. :  1795,  Difjb;^  v.  Stedninn,  1 
Esp.  328  (if  "  the  witneas  saw  it  soon  after  it 
was  made,  and  the  entry  corresponded  with 
what  he  had  himself  then  observed,  such  was 
tantamount  to  an  entry  made  by  himself  ") ;  1801, 
Jacob  V.  Lindsay,  1  Last  460  (the  plaiutilTs  had 
a  book  containing  entries  of  sales  to  defendant ; 
a  clerk  who  had  not  made  eitlier  the  sales  nr 
the  entries  went  to  the  defendant  and  got  his 
admission  for  each  sale  entered  ;  the  clerk  was 
then  alloweil  to  use  the  book,  iu  spite  of  defend- 
ant's objection  that  "the  entries  were  not  m^de 
by  the  witness  himwlf");  1834,  Burton  v. 
Plummer,  2  A.  &  E.  341  (the  witness  was 
allowed  to  use  a  copy,  made  by  the  plaiutilT,  of 
entries  in  a  book  kept  by  the  witness,  the  copy- 
ing having  been  done  in  the  presence  of  the 
latter,  who  checke'l  off  the  items  at  the  time  as 
correctly  copied) ;  1844,  Topham  v.  McGregor, 
1  C.  ft  K.  320  (the  witness  used  a  new8|iaper 
article,  the  original  of  which  he  had  written) ; 
1851,  R.  V.  Phil|iotts,  5  Cox  Cr.  329  (a  solicitor, 
giving  a  deceiised  witness'  testimony,  used  notes 
made  by  his  counsel  as  the  witness  stood  by  and 
read  over  bv  him  soon  afterwards) ;  1852,  Ander- 
son V.  Wh'alley,  3  C.  &  K.  54  (like  Burrough  v. 
Maiiin,  supra) ;  1876,  K.  v.  Laugton,  L.  K.  2 
Q.  B.  D.  296  (the  witness  was  pay -clerk  and  paid 
out  wages  according  to  days  and  amounts  read  off 
by  L.  from  a  book  made  up  by  a  third  person  from 
L.'s  report  ;  the  witness,  having  teen  the  entries 
at  the  time  of  L.'s  reading  off,  was  allowed  to 
use  them  as  representing  the  amounts  pnid out) ; 
Ala.:  1892,  'rham|ison  v.  State,  99  Ala.  173, 
175, 13  So.  753  (testimony  before  a  grand  jury) ; 
1897,  Torn-y  e.  Burney,  113  id.  496,  21  So.  318 
(a  bill  of  exceptions,  dictated  partly  by  tli&  wit- 
ness, iHirtly  by  his  associate  counsel,  but  all 
afterwards  gone  over  by  the  witness,  admitted) ; 
1899,  Audersoii  v.  English,  121  id.  272,  25  So. 
748  (memorandum  of  entries  made  by  several  per- 
sons, and  known  by  each  to  be  correct,  used  by 
each) ;  Cal. :  C.  C.  P.  1872,  J  2047  ( "  written  by 
himself  or  under  his  direction"  ;  this  is  ton  nar- 
row, and  is  not  always  observed  in  the  rulings) ; 
1884,  Paige  e.  Carter,  64  Cal.  489,  2  Pac.  260  ; 
1896,  McOowan  t>.  Mi-Donal.l,  111  id.  67,  43 
Pac.  418  (a  hank  p«ss-1>ook,  with  entries  of  de- 
posits made  by  the  teller  and  entries  of  drafts 
made  by  the  bank  bonkkee|ier ;  the  customer 
allowed  to  use  it  because  he  had  inspected  the 
entries  at  the  time  and  known  that  they  were 
correct);  1898,  Grant  ».  Dreyfus,  —  id.  — , 
62  Pac.  1074,  temble  (entries  made  under  the 
witucss'  direction  by  his  son,    used) ;    Conn. : 
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1895,  Curtis  r.  Bradley,  65  Conn.  99,  31 
591  ;  Kan.  t  1885,  Solomon  It.  Co.  v.  Jone 
Kan.  444,  8  Pac.  730 ;  1888,  Pheuix  Ins 
V.  Sullivan,  39  id.  451,  18  Pac.  528  (an  i 
ney  who  heard  the  deceased  witness'  testii 
and  assisted  in  preparing  the  bill  of  e 
tions,  which  embodied  it);  Me. :  1847,  C 
berlain  v.  Sands,  27  Me.  458,  465  (a  j 
drawn  up  by  another  pei-son  more  than  20 
after  the  events,  but  then  recognized  bj 
witness,  having  a  fresh  recollection  of  the  ev 
to  be  correct) ;  Ud. :  1860,  Green  v.  Caull 
Md.  556  (in  effect  overruling  Lewis  r.  Kn 
3  id.  287)  ;  1887,  Owens  v.  State,  67  id. 
10  Atl.  210,  302  (C.  kept  the  i>oll-book  i 
election,  and  checked  off  all  voters ;  durinj 
absence,  F.  and  H.  kept  the  book,  H.  chec 
and  F.  watching  the  process ;  C.  and  F.,  < 
out  H.,  were  allowed  to  testify  by  the  be 
1893,  Billiugslea  v.  Smith,  77  id.  604,  6U 
Atl.  1077  ;  Mich.:  1899,  Union  Cent.  L.  I 
V.  Smith,  119  Mich.  171,  77  N.  W.  706  (ii 
auce  books) ;  A'cbr. :  1896,  Kearney  v.  The 
son,  48  Nebr.  74,  66  N.  W.  996  (ar 
destroyed  by  a  flood  ;  the  paper  known  al 
time  to  be  correct,  though  made  by  anot 
iV.  H. :  1855,  Webster  v.  Clark,  30  N.  H. 
1856,  Pillsbury  v.  Locke,  33  id.  96  (the  wi 
noted  amounts  on  a  slate,  and  his  wife  o 
daughter  copied  these  into  a  book,  whicl 
witness  examined  and  verified) ;  X.  V. :  1 
Merrill  v.  S.  Co.,  16  Wend.  595,  sembU;  ] 
Clark  V.  Bank,  164  N.  Y.  498,  68  N.  E.  65t 
tries  made  by  liookkeeper  of  items  fumishe 
the  witness,  and  seen  two  days  later  by  the  wi 
and  then  known  to  be  correct,  admitted) ;  N 
1883,  State  v.  Lyon,  89  N.  C.  568  (a  newsj 
copy  of  a  libel);  Or. :  1899,  Oyler  v.  Dai 
36  Or.  357,  59  Pac.  474  (typewritten  mem> 
dura,  known  correct  by  the  witness)  j  V 
1899,  Pacific  Coast  S.  Co.  v.  Bancroft-Wh 
Co.,  36  C.  C.  A.  135,  94  Fed.  180  ;  rt. :  1 
Davis  V.  Field,  56  Vt.  486  (assessors  here 
tax-lists  not  made  in  their  own  handwriti 
Va.:  1853,  Wormeley's  Case,  lOOratt.  665, 
nemhle  (a  deposition  read  over  to,  correcteil 
signed  by  the  witness)  ;  18.14,  Harrison  v. 
dieton,  11  id.  546  (a  diagram  of  courses 
distances,  made  by  the  plaintiff,  hut  use 
the  witness  and  verified  while  making  the 
vey) ;  IVia. :  1869,  RigRs  v.  Weise,  24  Wis 
(made  by  the  wife) ;  1896,  Hazer  v.  Streic 
id.  605,  66  N.  W.  720  (made  by  a  clerk  ii 
presence)  ;  1901,  Fiouiila  v.  Jones,  110  id 
85  If.  W.  671  (inventory  of  personalty) 
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^  I  749 

ness'guo^ateeand  reject^  i  S  Cv  "1^"  'T''^'°S  ''>«*''- 
secure  the  record's  accuracy,  and  f  ttnJ  r  '^  '^J'''  "'  "'"  "'^'^^  '«  to 
Court  in  the  particular  c  Ju'Itanl  11  ST'  'f  "'  '''''''''''  *'^« 
rule  should  bend  to  the  case :  ^''"^'^  untrustworthy,  the 

^n^f  nttt^£2^:,'2:iLXt^  f  ^^^-  -°  wee.,  after  . 
term,  and  had  it  .ig„ed  by  tl.ree  perso^  S  bird  u  ''  ?  u  ">«°«>''">du«  of  if 
the  fact,  propoi^d.  but  wa.  not  allied  to  read  f™,f  f h  """  °[  "•*'"•  ''*^'"8  forgotteu 
dum  wa.  drawn  up  by  one  of  the  parties  to  th"2^\'nT'?-^  =  •""""'  "■«  °""'"'«'- 
to  perpetuate  evidence  obtained  el  paZ  and  for    i.  . "    i"  "'"'  °'  '"  """"'  ''  "« 

prepaid  and  leading  examination,  the  tatci^cJ  !  °""  ^^'f''  "  """  "'"""'^  ^y  . 
must  be  noted  at  the  time  they  ar;ocL„i„Tbvr^^^^  •  •  •  ^he  fact, 

of  h«  own  mind  and  for  the  purpose  of  Zn^L/tL.vT  ■"""*  ""''^''  "">  ^-^'Wirection 

and  tho«.  who  are  interested,  prepiu-e  «>«  1       ^  7    •""* ^'«'»  third  persc.s 

should  repudiate  it."  >  '  ^^"^  *'"'  niemonal,  suspicion  will  assail  and  jlilti;^ 

§  749.    (3)  Origiaal  reqolred,  if  AvaiUhi-      Tf 
the  record  which  the  witness  now  ZTf         a     '^'"""''  *°  '""'^«  ^"'e  that 
edge  is  in  fact  the  genuLe  e  J<^E  %T^  "'  '  "^^"^"^  °^  ^^^  Prior  knowl- 
witness'  guarantee  of  its  accTra^  2v  h«  ^'!  recollection.     While  the 

on  the  production  of  hi^guaZtTed  ler  ^^^    V      ^''"  °^^^  "«"  '^^^ 
its  existence,  but  also  as  insS  the  corrr.  It'  "'"^^'"^  ^''^  ^^^'^^ 

additional  light  on  his  veSas  affoH  ''  "^  ^'^  ''°'^' ''^  throwing 

the  best  prcSf  of  what  w^s  re^Hv  SIh  I  '  TT  "^  ^'^^"S  ^''"'  «°d  "^ 

applies  the  general  principfe  S f mo  ZT     ^■    ^^''  '"'^  <*'"*='>  ""^'^^^y 
If  the  original  is  lost  or  otwL  unSbr        '""'™"^  "'^"g"'^^^ 


W.  &  C.  Co.,  97   id.  241    89   <J     1?     no.»    /    .       • 

the  book  was  mideunhvH    f        '''^  <"''cre 
o^L    thewiCi*'X\U'kf[:r„re'hTk^3 

ibo  i?r  V'.^""^  "«  ^  18^  ci  „'\  Fort 

•  Smiihr  instances  are :    ISio     iteck    „ 
R<.yal  Exchange  Assurance,  13  Q  B  m     iml' 

"*•  •"'"''"li   and    because  the  several 


643 


t2ro  nTf",  ""'''"tinguishable,  all  excluded)- 
1852,  Ballard  i>.  Ballard,  5  liich  ^495  rw' 
pare  also  the  ca*es  cited  «»<.,  J  hf  wh;re  «^' 
sonal  knowlHlge  was  lacking.  '  **'" 

»  According  to  the  ordinary  rules  of  «  1179 
post,i  copy  may   be  used   wIippb  ♦!,■.„•  '1 

"■■   original.      In    the    followins  c  tntionn  «!,. 

£«!7..1756,  Tanner  e.  Taylor  3  T  R  Vii: 
790.  Doe  ..  Perkins,  ib.  rslil^Jt  I  p^u^' 
because  of  tlH>  great  door  which  n.ifitt  othw 

18J6,  Jones  e.  Stroud,  2  C.  *  P.  19fl  .  laoi   i' 
V.  St.  Martin's,  2  A.  k  E  210-  1Mb'  h      '  *" 

p'Wj^'a-u-^j 

bec^,»eIost),  1864,  Lord  Talbot  r.  C.i^k.^1 

on  n  r  ?i„' '  ^""^  •■  '*»'•  Taylor  e.  Mas^v 
20  Ont.  429,  437;  CWm. .-  1899.  cSrk  »' 
Holmes.  71  Conn.  749,  43  Atl.  194  (sUnLi: 
^    i'aT^'  transcri,,t  of  notes  of  testiS 

^^  •  l1»«"'7[*'"'"  "^'  »»|n8acco„nt^  f^?  ; 
fia..  1898,  Adams  u.  Boord,  37  FU.  266,  SO 


•  ^*'  TESTIMONIAL  RECOLLECTION.  [Chap.  XX\ 

It  is  true  that  the  use  of  a  copy  lacks  certain  advantages;  but  this  defe( 

IS  no  greater  than  in  the  ordinary  instance  of  a  contract  or  a  deed  which  cai 

not  be  produced,  nor  is  the  importance  of  using  the  original  here  any  greatei 

§750.   Sun.:  Copy  m.d.  ud  Vrill.d  by  Anoth«  P,«oa.     It  is  obviou 

that  the  process  of  guaranteeing  the  accuracy  of  the  record  (ante  §  746)  an 

that  of  identifying  and  producing  the  record  are  separable.    Since  in  con 

mercial  practice  there  is  constantly  such  a  separation  of  these  function 

among  different  persons,  there  seems  to  be  no  reason  why  the  law  should  no 

accept  and  sanction  it.    Thus,  when  a  witness  makes  a  memorandum  and  the 

guarantees  on  the  stand  that  it  was  accurate,  the  process  of  proving  its  term 

by  makin-  and  producing  a  copy  of  it  may  often  be  feasible  only  with  th 

aid  of  another  person, -as  where  the  origbal  is  lost  and  the  only  copy  wa 

made,  not  by  the  original  writer,  but  by  another  person.     What  di^renc 

can  It  make,  if  a  copy  is  allowable  at  all,  whether  it  is  verified  on  the  stand  b^ 

the  original  maker  and  witness  or  by  another  person  ?    If  both  take  the  stand 

one  guaranteeing  the  accuracy  of  the  original,  and  the  other  verifying  th( 

conectness  of  the  copy,  this  procedure  seems  entirely  proper  both  on  principle 

and  of  practical  necessity.    This  result  the  Courts  have  generally  awepted- 

18G6,  Slate  y.  Shinbom,  46  N.  H.  603:  A  hired  man.  a.  well  as  M.  and  hu  K>n  lei 

hone,  and  entered  their  doing,  on  a  .late;  M.  and  the  «,n  then  copied  the^i„to  a  b^I^ 

the  book  ...produced  and  all  three  te.tiaed  to  the  accuracy  of  their  res^e  doS 

B^Uou,,  J.   admittuig  the  book=  "On  proving  it  to  be  correctly  tran.ferr^to  Uie 3 

the  entry  stand,  .ubatantially  a.  if  all  wa.  done  by  the  same  perron."  ,'*'""'  '^*' 

So.  266  :  1903,  Volusia  Co.  Bank  e.  Bimlow.  — 

V  nT,:  ',lf°;  '°*  '  '"•  •■  '*«*•  Cliffofd  V.  Dmke. 

110  III.  135  (reporter,  using  the  printed  copy  of 

his  notes) ;  1887,  Bonnet  v.  Olatfeldt,  120  id. 

166,  UN.  E.  250  (oopy  from  account-books) : 

1901,  Chicago  k  A.  R.  to.  r.  American  Straw- 

board  Co.,  190  id.  268,  60  N.  E.  618  (certain 
stack-sheets"    made    from    temjiorary  memo- 

ranila,  admitted  as  originals);  la. :  1876,  SUtee. 

Maloy,  44  la.  11.^,  xmble  (.stenographic  notes: 

onginal  required) ;    1880,  Case  v.  Burrows    54 

id.  682,  7  N.  W.  130  (same  ;  undecide.1);  Kan  ■ 

1903,  Smitli  V.  Scully,  66  Kan.  ISS,  71  Pac.  249 

(official    stenographer's    report    of   testimony 

nenograpliic  original  not  reiiuired);  K«:  1899 

Moore  r.  Beale,  _  Ky.  — ,  60  S.  W.  860  (tally 

kept  on  piece  of  pajier,  thrown  away  when  soiled, 
after  copy  taken  ;   use  of  copy  allowed)  j    Me.  : 

1860,  StenwooU  v.  McLellan,  48  Me.  475  (cony 
from  ancount-liooks);  1900,  Pierce  i>.  R.  Co.,  94 
Me.  171,  47  Atl.  144  (memorandum-book  made 
upon  the  same  afternoon  from  sliingle-marks. 
held  sufficient);  JIM..-  I860,  Green  v.  Caulk 
16  Md.  572  (also  excludes  absolutely  a  coi.y  of 
•  copy)  ;  1869,  Thomas  i-.  Price,  30  id.  484  • 
Mom.  :  1836,  Shove  v.  Wilev,  18  Pick  663  • 
1881,  Tom.  e.  Ford,  130  Mass.  66,  aemb!e'- 
Mtnn.:  1899,  Amor  v.  Stoeckele,  76  Minn.  180, 
78  N.  W.  1046  (stenographer's  use  of  transcript 
or  notes  of  testimony,  exchided,  the  original  not 
being  accounted  for);  .»/«..•  1897,  Banking 
House  V.  Darr,  139  Mo.  660,  41  8.  W.  227  (en- 
tries excluded  because  not  produced  in  courti  ■ 
a:  a. :  1851,  Watson  v.  Walker.  23  N.  tt  477,' 
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W',«  ?•  ^-  J*':  '*«*•  M«rcly  ».  Shults, 
29  Id.  346  (copy  of  a  cony) ;  1871,  Downs  v.  K. 

•  i°'.aI  ',1-  ^J  '•  '*^2,  McConnick  v.  R.  Co.,  49 
Id.  303  (doubtful  lan^'iiage) ;  Ok. :  1869,  Mead 
V.  McOmw  19  Oh.  St.  65;  JV.  C. :  1883,  State 
r-'u-Vy"??  ?^J^-  ^-  5*8  (newspaper  copy  of  a 
hbel  whieh  the  witness  had  seen) ;  Pa.-  1902. 
Edwards  ».  Glnibel,  202  Pa.  30,  61  Atl.  357 
(typewntten  copy  of  a  memorandum,  allowed  to 
be  used) ;  S.  C:  1880,  Bank  v.  Zorn.  14  8.  C. 

fn= '  ,ot1"-D  "2^-  J*"R«"  "■  Burton,  Peck 
108 ;  1838,  Beets  v.  State,  Meigs  106  (notes  of 
a  dying  declaration) ;  U.  S. :  1869.  Insurance 
Co.  ».  Weide,  9  Wall.  677  (an  abstract  of  de- 
J'a'^Tf'.'PJ*"!''"**) '  '''•  ••  18«4,  Davis  V.  Field, 
68  Vt  420  ;  Fa.:  1864,  Harrison  v.  Mid.lleton^ 
??  Sn"^-?t'v""'  P'-^Seon  V.  William.,,  21 
Kl.  251,  261  (a  bank-book  seen  by  the  witness  at 
a  previous  occasion  but  not  brought  into  court) : 
/„  •io'??^/''"""*  "■  Herold  Co.,  112  Wis. 
658,  88  N.  W.  614  (copy  by  witness,  made  on 
a  sheet,  from  separate  slips  now  destroyed,  re- 
ceived);  compare  also  the  cases  cited  in  the 
ensuing  notes. 

Notwithstanding  the  rulings  cited  above,  a 
copy  was  held  receivable  without  accounting  for 
the  original  in  the  following  cases:  1899,  An. 
,!!;^"„''-  EnglUh,  121  Ala.  272,  25  So.  748; 
J!,  '  £'"™80  K-  Co.  V.  Adier,  66  111.  344; 
1876,  Brown  v.  Lnehrs,  79  id.  675. 

*  ^«on/.-  1892,  Binninghnm  r.  McPoland. 
96  Ala.  363,  U  So.  427  (coi.y  by  thiid  person; 
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statement  originally  wrTris  ^^vaUe  w  /iZt '^0^"  ^T  °'  * 
»tefem«n<  originally  oral)    Thn  «it„af;      •    !if  "°P^  receivable  of  a 

Stance.  exceJT  thlT  thf  «a  Jman  w^  l     "      "  ,"""'  "  ^  '^'  ^"^^^^  ^^^^ 
the  bookkeeper  or  clerk  a  wrhten  Z;    ""^  " /°'«'"'"'.  i^-'tead  of  handing 

ness  of  his  en Lr-Th  ctTs  none  th    1     ^^'^P''  *'"  ^^"'^  "»«  '^^^^^ 

witneuea  all  those  pewons  who  .r«  fhT  ^    ^. '    ^'  "  P"'*''  t"  introduce  m 

testimony  J.  „ece«a.rtT«Uj.htho^ZcUwhH     ''u  i^"  *™'""""'"''  •"<>  ^^^ 
•  dngle  pe«on."  ""  ^'^  "''"''•  *°»'<>  '>«  "'quired  to  be  proved  by 

W.  .„d  M.  both  testified)  :.  -Tsbes.  c^uld^  /  merchandise  delivered  ; 

many  o^  without  g,.at  inco  ,v   Cce    "1"  1?h  /".  I"**  "*^'"""'  ''''?*•  ^" 

«count8  is  sanctioned.  ...  If  the  witre's<^   ar^         .T  r      r^.'''*^'''^  *"••  P'°""8 
moral  doubt  that  the  ,KX,k  is  a  true  ;^TofThe  actuawS'/'""*  ""  *"  ""'  ""'« 

contrary  doctrine  ia  enforced  in  Pec  Jen 

tine,  94  N.  Y.  569  (1884),  where  L  ade 
menioranda  of  sums  received  and  the  nlaiu tiff 
co|,>e.i  then,  i  the  originals  Wing  lo,?.  tfe  diT 
t..st,niony  of  L  and  the  plaintftf  wil  „!£, 

nwh'.f'jf'r' ?"•*"""  °f  'hisojunion  to  i^y 
(It  that  the  fundamental  error  pervades  it  that 
no  copy  at  all  could  be  receiveSl.  and  (2)  hat 
the  Court  which  could  go  as  far  as  it  did  in 
Mayor  r.  Second  Ave.  R.Co.  (^  8  751)  con  d 
V°aIenT„r""^  "«*"'  ""'  ™^«  -  P-k  If 

«  Jr*  r^"""!?*  ^""^  "  correct:  1883,  Chi- 
oago R  Co.  r.  Provme,  61  Mi«.  288,  292  (.ntriM 

;••—■"■■■-  "■   »'".  me  otn..r  ontere,!  •   both     ^rl«„7.^  i,"^" ^™"' "T''"'""'''' 'V other 


Zl  L  •I*"*"'^  •"'  ''''"•  "'  if  known  by  tl,e 
user  to  be  ,  correct  copy) ;   1901,  Chica^.  4 

111  Mil  in'w^J?*"™"  «'"'wl>o«nl  Co.,  190 
"1.  288  60  N.  E.  618  ("sheets"  made  fmm 
memorand.  of  weights  of  straw,  a.l„,itted,  X 

N.  E.  660  (book,  kept  by  M..'  from  enWe's  of 
S^TV"^"'"  by  S..\eld  not".:StIy 
W1-,       tei?^-   ■'"'   ^-   ""   the   f,ct.);    1857 

12  Pick.  140  (party's  books;  one  partner  tnade 


-    -^u    iimrtva    DOOKs;    workmen    Inadi 

Memoranda,  plalntitr  enteml) ;  1852,  Barker  » 

hf^f'  "  f-  "*  <''"'*y''  b.«k8;  slateentrie; 
by  one  partner,  copied   by  the  other)  ■    1902 

A.„i^^  (Pl«>n  tiff  read  off  an  account,  and  her 

stti^tr""*  "  ''"'"i,  ""'  ""Ri""'  being -i" 
veSin^rPrv"-"  ?'"''«'  to  be  used  Spon 
venfication   by  their  joint  testimony) :    1894 

IK",  64  Fed.  314  (tallies  of  logs  ly  T.    book- 

eMesX^J.'S  ,^' '  '***•  Th^No'rm.  66^,1. 
663, 68  Fed.  S09  (foremen  and  bookkeeper).    Tl..' 
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irtnction  (a„J,,  J  747)  that  the  original  reports 
must  be  in  theregularcourseof  busiT^es,  orXtv 
\^«^rd:  1881,  Stettauer  ».  White,  98  III 
77  (shipper  and  entry-clerk)  ;  1857  White  » 
Wilkinson,  12  La.  Anf  360.  LluUe  ( Ckkeepei 
«n.l  salesman)  ;  1845,  Littlefield  „.  Ric,.  ,oX 
289  (party's  books;  plaintiff  workeli  'and  h, 
wife  made  entries  as  told  by  him);  1854,  Kent 
r.  Oarvin    1  Gray  150  (drayian  read  off  ^emo- 

S,»l  wi  M"''*,"iS''*^  "■*■">'  1887,  Miller.. 
Shay,  145  Mass.  163,  13  N.  E.  468  (drivr  of  » 
cart  marked  on  it  the  number  of  loads  and  after- 
waid,  re,«rte.l  it  to  pl„i„tiff,  who  entere,!  it)  ; 
18,7,  Shear  r.  Van  Dyke,  10  Hun  529  (om 
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rt 
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§  752.  Baai* :  SalMman  OaoeaMd  or  otharwlM  UnaFallmbl*.  The  ] 
iarly  difficult  situation  is  that  in  which  the  original  observer  who  mat 
oral  or  written  statement  —  salesman,  shipper,  or  drayman  —  is,  by  reof 
death  or  absence,  unattainable  as  a  witness.  In  that  case,  may  the  p 
who  copied  the  stotemont  —  the  bookkeeper  or  shipping-clerk  —  by  his 
mony  alone  make  the  use  of  the  record  possible  ?  Here  it  is  clear  tha 
original  statement  of  the  absent  person  comes  as  hearsay  —  t.  e.  untest( 
the  production  of  the  witness  in  court  for  cross-examination,  ond  is  the: 
prima  facie  unreceivable.  It  must  come  in,  if  at  all,  under  the  bearst 
ception  for  Regular  Entries.  The  rules  for  this  situation  are  therefore 
examined  elsewhere  (post,  §§  1530,  1555). 

§  753.  (4)  Record  must  bo  Shown  to  Opponent  on  Demand,  for  Inept 
and  Croee-ezamination.  The  fundamental  purpose  of  the  rule  requiriuj 
use  of  the  original  is  to  protect  against  fraud  and  to  give  the  oppone 
opportunity  to  verify  the  exact  nature  of  the  document  and  to  ascertai 
value  (post,  §  1179).  Even  where  a  copy  is  permitted,  there  is  still  a  ne 
fairness  for  the  opponent  to  see  the  document,  in  order  to  prepare  to  tea 
witness  upon  its  contents  (on  the  principle  of  §  1861,  post).  Thus  it 
necessary  implication  that  the  document  used,  whether  an  original  or  a 
when  produced  in  court,  shall  be  shown  to  the  opponent  on  his  reque 
inspect  and  to  employ  in  cross-examination : 

1834,  Palleson,  J.,  in  R.  v.  St.  Manin'$,  !>  A.&  E.  210:  "If  he  could  not  recollei 
facts  independently  o(  the  writing,  the  original  writing  oaght  to  have  been  in  coi 
order  that  the  other  party  might  cross-examine  ;  not  that  such  writing  is  to  be  mac 
dence  itself,  but  that  the  other  party  is  to  have  the  benefit  of  the  witness  refreshii 
memory  in  every  part." 

1870,  MulUn,  3.,  in  7"i6fte«»  v.  Sterberg,  68  Barb.  201 :  "  If  the  witness  cannot  b« 
pelled  to  produce  it,  he  might  use  documents  made  for  him  by  the  party  calling  hi 
the  accuracy  of  which  he  knows  nothing.  .  .  .  The  right  of  a  party  to  protection  a| 
the  introduction  against  him  of  false,  forged,  or  manufactured  evidence,  which  he 
permitted  to  inspect,  must  not  be  invaded  a  hair's  breadth." 


witness  had  told  another  person  at  the  time 
how  many  loads  of  hay  were  taken  in  but  could 
not  now  rememlKr;  and  the  other  person  then 
testified  to  the  number  thus  reported) ;  1823, 
Ingraham  v.  Bockins,  9  S.  &  K.  285  (ilelivery- 
clerk  and  bookkeeper) ;  1834,  Junes  r.  Long,  3 
Watts  826,  temble  (same);  1831,  Clough  v. 
Little,  3  Rich.  353  (same);  1850,  Thomas  p. 
Porter,  4  Strob.  fci.  63  (.same) ;  1894,  Chicago 
Ltimhcring  Co.  i'.  Hewitt,  12  C.  C.  A.  129,  64 
Fed.  314,  temble  (tallies  of  logs  ornlly  reportwl, 
and  taken  down  by  a  bookkeeper) ;  1895,  The 
Norma,  55  C.  C.  A.  553,  68  Fed.  609.  Conlra: 
1901,  Snow  Hanlwar?  Co.  v.  Loveman,  131  Ala. 
221,  31  So.  19  (memorandum  by  B.,  at  L.'s  dic- 
tation, of  transaction  by  L.,  both  te.stifying  on  the 
stand,  exclnded);  1892,  Tupper  v.  I  nteniational 
B.  *T.  Co.,  24  N.  8c.  2.56  (Iwok  made  by  copying 
from  tally  boanls  of  lumber  delivered,  one  person 
making  the  former,  and  another  the  latter,  ex- 
cluded) ;    1832,  Lewis  v.  Kramer,  8  Md.  286 


8M 


(notary  and  clerk).  The  same  situation 
sented  where  an  itUerpreter'i  rendering 
deceased  icitnett'  leMimonya  presented  by  j 
ograph^'n  minuta.  If  both  take  the  stan 
minutes  should  be  received.  This  seems 
sanctioned  in  the  following  cases:  1871,  Sc 
V.  Harber,  36  Ind.  541  ;  1880,  Peo|do  r.  I* 
64  Cal.  529  ;  1880,  Peoj.le  r.  Ah  Yute,  66  iil 
So,  too,  for  any  report  of  words  uttered: 
Green  f.  Cawthom,  4  Dev.  L.  409  (the  issue 
whether  offensive  words  of  the  plaintiff  liai 
communicated  to  the  defendant,  E.  testifie 
he  bad  told  them  to  the  defendant  as  re| 
to  him  by  M.  but  now  forgot  the  words,  a 
testified  what  the  Words  were  as  he  heard 
from  the  plaintiff  and  reported  them  to 
1903,  People  v.  McFarlane,  138  Cal.  48 
Pac.  568  (witness  at  a  former  trial  permit 
testify  by  reference  to  ond  reliance  npo 
official  transcript  of  his  testimony  verified  ' 
reporter).    Compare  the  cues  cited  ante,  J 
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I  754 
ul'ZZZ^'^r''^''''  "  ^^"  '"-^"^^^  -  the  following  episode 

b.c.me  „ece«a,y  to  prove  the  conLtion  of  ce"Ki^^  *"?  '^'^'«'  ^""'«-  ' 

t«.t.n.ony  of  the  countable*,  bailiffs,  eU>XLoi^„^tZl     '    '  •    '  '^'«"''  *"•>  ""» 
•»d  eren  manufactured  ;  among  these  o„rH<,„       ^    ^  '''*  ""'P'^O"  of  being  partisan 
of  .u^me.  «id  to  have  been  uCdXThT:\V^^*"'t'^  "•»'' P'^-'d-^ 
of  hu  i.t  w.  exposed  in  the  followiurw.v    on  Hi  ' »  •  ""^  ""'  '"'*'"»t»or'hinesa 

Q.  "Have  you  watched  the  person.  ^InTin'  to  tuT  ""»'"•"*'"  »'"  ^ad  been  a«Iced: 
Q.  "  Are  these  the  name,  of  the  meS  of  th,    '"""?' *^  ""«•"»«»  ?  "    A.  "  Ye,." 
«P  a  paper).     A.  "ye.."  .  .  .  ^r^tne^s  w«  ?K        "'"**  ^^^ '■'"'^  «'«  ?''  (hoMi-jr 
Q,  "  When  did  you  take  thi,  list  o   na'ne.r'    A  «  f^rT^r;"'''  ""  ''''•  ^'^*"-' 
It  ia  written  on  a  piece  of  naner  whi,.!,  ~^^ .  •  ^"  *'*'"'"'''  '*8*'  »•■  April."    Q    ..  But 

«>r,  and  ha.  the  /ate  An^/s.^'^Xt'enrbn"  t^'^  *"  ^°"  "'  -^  "'^er  offl! 
A.  "I  took  it  from  the  .fa„.es  I  SiMsT"  Q^  "^  "'  "'!  t''  ""'"'  '"-ratelyy" 
them  down  on  that  piece  of  paper?"  Witness  took  th-  n»  ,  1"^/°"  *"  '"'  y""  ^^ 
«  all  right"  Mr.  IocIush,,!  'fxhat  is  sntisf^.L,t  "•^T'"' i"""""^  »*  ''• ""«»  ""W.  " " 
•  •  .  President //„„„„..    ''TherZl^'^^Tl'^^^^^^ 

peot  Hill.'  That  is  in  a  differentT^n" -  2  rV'  T'  ""'  ">"  '"»'•''«  "P'o- 
not  write  that  down  at  the  time  von   ay  vou  saw  ti^  '^'^    "  "'•*  >°"  "'  ^id  you 

Pres.dent  ^a„„,„  "  On  that^aper'^Tharvet  ^;:-^r'^:[<'-.f 'he  committee'^. 
...  Mr.  Lockwood.  "Did  vou  «m  h...  ».„  i  '^  P^P*"^'  A.  "les,  my  Ix)rd." 
1«85-?  Wbo«.  writing  i.  itV »  A  "Theh^;.  °"  \'m  P'^^''  'C»"'P"«''  '<'»>  A. 
head  constable  wrote  that  after  you  wrote  he  In,   ""'"^i'""    «  " ^^  y°»  «"gsest"he 

A.  "Thati..copyofthenamrit^^lwn  in  1^4^'^^^^^^^^ 
had n-t  you  ?    Now,  I  am  very  anxious  to  see  the  nr^     ^A^      ^°"  '"*''  ^°'«°««"  that, 
"I  have  not  got  it.    I  knew  the  n».!!.  J  !k  ^"'' '^°*'""'«"''    Where  is  it?"     A 

~ry?..  ^.  .a'es,^Tne!^tle:a^s^.%":rS'''^^^  "  Vou  wrote  f«m  yot 

A.  "Oh,  no,  Sir."  Q.  "The  week  befo"  ?  "  A  «  X„  «•  if  "Jf"  '*"'«  *''  '"■■"  "-^k?  " 
.n  1886?  Some  time  after  JulyT-'  A  "Yes"'  O  "V  ^^  "^^''"'"^  ^""^ ««« 
Mhen  they  were  going  i„."  q  "Wa.  th«  h^'  .  .'■°'"  «>emory?"  A.  'No. 
in  July,  1885?"  I.  .5,^  ^^  written^ tJetim^T^.h""*''"  '^  y°"  ^^•"»  '»«""»y 
swcre  to  me  distinctly  that  you  w«Ie  tLt  in  Zi-h  a*""-,^'"^'"''  *  •  •  Q-  "You 
mistake  of  mine."  Q.  »  Did  you^  L  that  L  ♦  "I  "^P"''  ^''^  '  "  A-  "  That  i.  a 
into  the  committee-^m  ?  "A  ■"£,  I  1™^""*  "'  "'•!  *'""  '""  «»» 'he  men  going 
Q.  "Did  not  you  .wear  to  me  iusl  now '.J/  P""""'  ""^  *hen  copied  in  ink" 

A.  "It  wa.  a  mistake  of  ^J  "' ^.f^  Xr';ntt'l'V'^^''^' '"  P«" -""^  -"k?" 
mistake,  in  your  evidence  ? "    A    "No  "    O    ..  v  ^^  '    "'""  y""  »"'<1«  ""y  mor« 

g  •     ^''°-      ^-     You  are  sure  of  that?"    A.  "Yes"! 

8  754.   (5)  Record  goea  as  TeatHnony  to  the  J„r,     to  i,  „  ■ 

»  In  the  following  eases  this  miiiir.m..„„».     ,..»,„  _  °^^  "^^^^ 


S^lTlfn--'    '.!.*•  H.«rJy'a  Trial,  24  How.  St.  Tr 
f  B.  696 :  C«l  C  C  P  S  VniV     ^  "-Jones.  5 

iR9i'   w'  i  ,     *  "•  Valentine,  94  N.  V  sea 
1823.  NichoLioa  v.  Withers,  a  McCoid'  429  ■' 
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1823  Rogm  D.  Burton,  Peck  108  ;  1838,  Beets 
Vtm.  f/'f  '"«•  188\D.vi;..  I'dd.  s'e 
v^t^426,  1854,  Harrison  t-.  Middleton,  11  Gratt: 

The  limits  to  the  inspection  by  the  oDoonent 
of  a  sene,  of  such  entries  and  their  uL?„'^^ 

"r'hfr^  "ri'^^'T","' »"  «>-  f«cu'of's 

case ,  iH  general  the  who  e  of  the  material  .«r 
c1p"33^  'l^nV"-"'  ^J'"  '••FSein 
an  *eLfci^.JS,*'j7l"l6:  •'°""''  ''  "'•  "«  = 
„„,S"'"1"'*  *he  general  rule  for  showinc  to  the 
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monially,  and  if  by  this  verification  alone  can  it  become  so  usable,  it  follows 
that  the  record  thus  adopted  becomes  to  that  extent  the  embodiment  of  the 
witness'  testimony.  Thus,  (a)  the  record,  verified  and  adopted,  become*  a  prea- 
ent  evidentiary  ttatement  of  the  witneu  ;  (b)  and  om  luch  it  may  bt  handed  or 
shoton  to  the  jury  by  the  party  offering  it. 

The  first  part  of  this  proposition  deals  with  the  theoretical  status  of  the 
memorandum ;  nevertheless,  as  the  proper  usage  noted  by  the  second  part 
depends  on  the  theory  adopted,  it  is  not  a  matter  of  mere  words  or  phrases. 
The  language  of  the  Courts  varies,  bu    is  clear  as  to  the  principle :  * 

1871,  Ptr  Curiam,  in  Moott  ▼.  Slate,  21  Oh.  St  808:  "The  entry  in  the  book  and  the 
oath  of  the  witneM  supplement  each  other.  The  book  was  realty  a  part  of  th«  oath,  and 
therefore  adinimible  with  It  in  evidence." 

1870,  Earl,  J.,  iu  Howard  v.  MeDonough,  77  N.  Y.  593  :  *'  After  the  witneM  hot  testi- 
fied, the  memorandum  which  he  has  used  may  be  put  in  evidence,  —  not  aa  proving  any- 
thing of  itielf,  but  an  a  detailed  statement  of  the  items  testified  to  by  the  witness.  The 
manner  in  which  the  memorandum  in  lUch  a  case  may  be  used  is  very  much  in  the 
discretion  of  the  trial  judge." 

1882.  Cooley,J.,  in  Mafon  v.  Phtlpt,  48  Mich.  128,  11  S.  W.  413,  837:  «  After  she  had 
testified  that  she  knew  it  to  be  correct,  she  might  have  read  the  entries  or  repeated  them 
as  her  evidence.    Showing  the  book  was  no  more  than  this." 

1888,  Smith,  C.  J.,  in  Bryan  y.  Moring,  04  N.  C.  887:  "  The  memorandum  thus  sup. 


^  In  the  following  cans,  some  speak  merely 
of  the  theorvtiral  uiiect ;  otiieni  expressly  per- 
mit the  handing  to  the  jury  ;  all  accept  in  etfect 
the  general  protXKiition  above:  Sng. ;  1801, 
Jacob  r.  I.imlsav,  1  Eat...  ^(.  1826,  Loyil  ». 
Frexhfii'M,  2C.  iP.  332  ;  1806,  Birchall  i>.  Bui- 
longh,  1  V.  B.  825  (a  note  used  as  a  reconl  of 
]iast  recollection  as  to  borrowing  money  ;  allow- 
able, althoneh  itself  inailroiMnble  because  un- 
Rtam|ie<l);  Mi.:  I860,  Minis  r.  Stnrtevant,  36 
Ala.  630  ("a  part  of  his  evidence");  1879, 
Acklen's  Ex'r  v.  Hickman, 63  id.  498 ;  77/. :  1859, 
Mineral  Point  B.  Co.  r.  Keep,  22  III.  20  :  la.: 
1897.  State  v.  Brady,  95  la.  410,  69  N.  W.  290 
("Such  documents  are  admissible  in  evidence, 
and  the  Court  will  not  go  through  the  useless 
ceremony  of  having  the  witness  read  a  document 
relating  to  a  fact  of  which  he  had  no  preHent 
recollection,  etc."  ;  noting  the  conflict  of  earlier 
rulings) ;  Km.:  1885,  Solomon  K.  Co.  v.  .lones, 
34  Kan.  443,  8  Pac.  730;  1897,  Wright  r. 
Wright,  58  id.  525,  50  Pac.  444  ("The  two 
[witness  and  memorandum]  are  the  equivalent 
of  a  present  positive  statement  at  tho  witness 
affirming  the  truth  of  the  contents  of  the  mem- 
orandum"); 1900,  Oanlen  City  v.  Heller,  61 
id.  767,  60  Pac.  1060;  Me.:  1885,  State  r. 
Lynde,  77  Me.  661,  1  Atl.  687  (an  examined  or 
sworn  copy  becomes  evidence) ;  Afass. :  1878, 
Cobb  r.  Boston,  109  Mass.  444  (to  be  read  in 
tho  discretion  of  the  Court;  not  "of  itself  evi- 
dence"); Mich.:  1883,  Hason  v.  Phelps,  48 
Mich.  126,  11  N.  W.  413,  837;  Mist.:  1902, 
Alaliania  &  V.  R.  Co.  v.  Sol  Fried  Co.,  81  Miss. 
314,  33  So.  74  ;  JV.  H. :  1840,  Haven  v.  Wen- 
dell, 11  N.  H.  112;  1869,  Kelsea  v.  Fletcher, 
48  id.  282  ("evidence  to  go  to  the  jury"); 


1874,  Watts  V.  Sawyer,  55  id.  40 ;  1883,  Pink- 
ham  V.  Benton,  62  id.  687  ;  V.  Y. :  1857,  Hil- 
sey  V.  Sinsebaugh,  15  N.  V.  485  ("  read  to  the 
jurv  in  connection  with  the  oral  testimony ''); 
1858,  Russell  v.  R.  Co.,  17  id.  134  ("in  connec- 
tion with  and  auxiliary  to  the  oral  testimony"); 
1864,  Marcly  r.  ShulH  39  id.  846  ("evidence 
of  thelact"):  1872,  McComiick  n.  R.  Ca,  49 
id.  303 ;  1876,  Fluo<l  r.  Mitchell,  68  id.  509 ; 
1879,  Howard  v.  McDonough,  77  id.  692 ("may 
lie  put  in  evidence,  not  as  proving  anything  of 
itself,  but  aa  a  detailed  statement  of  the  items 
testified  to  by  the  witness");  1884,  Peck  v. 
Valentine,  94  id.  669  ("read  iu  evidence  in 
connection  with  »nd  as  auxiliary  to  his  testi- 
mony"); 1889,  National  Ulster  Ca  Bank  •. 
Madden,  114  id.  280,  21  K.  G.  408  ("read  in 
evidence");  A'.  C. :  1886,  Bryan  ».  Moring,  94 
N.  C.  687  :  la. :  1829,  Farmers'  M.  Bank  v. 
Boraef,  1  Rawle  152 ;  S.  C. :  1817,  Haig  v. 
Newton,  1  Mills  Const.  423;  1818,  Columbia 
V.  Harrison,  1  id.  212;  S.  D.  1898,  Mt.  Terry 
M.  Co.  V.  Wlilte,  10  S.  D.  620,  74  N*.  W.  1060 
(opponent  allowed  to  put  it  in  on  cross-examina- 
tion); U.S.:  1869,  Insurani-e  Co.  r.  Weide, 
9  Wall.  677  ("not  evidence  prr k,"  but  satis- 
fat-tory  when  verified) ;  1871,  Insurance  Co.  v. 
Weides,  14  id.  379  ;  1878,  Rucli  v.  Rock  Island, 
97  U.  S.  695  ("put  in  evidince");  1899,  Dun- 
lap  ».  Hopkins,  37  C.  C.  A.  52,  95  Fed.  231  ; 
Vt:  1862,  Upham  «..  Kelly,  35  Vt.  198;  1884, 
Davis  r.  Field,  66  id.  426 ;  1892,  Bateau.  Sabin, 
64  id.  611,  620,  24  Atl.  1OT3;  1892,  Williamsn. 
Wager,  ib.  326,  328,  3.36,  24  Atl.  766  (same ; 
but  not  as  " indejieudent  evidence");  Vn.: 
1864,  Harrison  d.  Middleton,  11  Oratt.  647 
("being  a  part  of  the  evidence"). 
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what  no  one  could  deny- 1  at  wit  'Tv!"""™''*  '^  '"'^"'"^  »««'y- 
8  747)  it  «  without  Sing  llttLS"*  rr  T'  *''"'"*^  <«"''• 
be"«adi„evidence".or..giveninevidete  "P^^^^^^^  '\^""*  '^  '° 

as  mwound  in  principle.*  w«viaence.       But  these  must  be  regarded 

III.   Preskst  Recollkctiok  Rivived. 
8  768.   OkMral  Prtaolple :    Anv  Whm^.  - 
H.T1V.  •  H.0OU.0UOI1.     SinP»  tl^  ^         .      ^'  »>•   ««Ma  to  Bttanlat.  .nd 
resent  actual  S  Sion    "  j' 8  7^^^'  ^°"""--'-"  «ho"W  rejJ 
use  of  various  artificial  written  aids  wJL         Z""  "'"'^'""^  ^  ^"'^'^^  ^^^ 
the  witness'  mouth  a  story  whicht  T„  1^  TI  ^  '"""^'^  "^  "  '°  P^^  into 
actual  Recollection..     U. irp^tlt  of  -f'     w-""*"u  "°*'  ^°™''P<>"d8  to  no 
if  an  actual  present  recXt^n  -llf  ^.K  *"* 'v' '''°^^^' '^^''J'^^^^". 
mony  (ante.  §  7J6)  the  p  Ssa  ^7     '       '^'  "^""^^^  ^"®"«"t  ^"'  ^^ti- 
expeLnts  o   stimtlat  „™Lc  i        T''  "'^.^'^«''''««'«-     But  these 
puts  befo.  the  Courl  St^u  S  ^rbi:  ffnTf  .'v'  ^'^  ^•*'"^^-' 
and  knowledge.    Such  a  result  n^nn^rL  ,°^  '"  ^"°'  '^^  recollection 

fee.    oucn  a  result  cannot  be  accepted  as  testimony ;  and  it  is  to 


,«^  ".?*.•  '*•  *•  8'-  M«rtin\  2  A.  *  E  210- 
1900,  Baiid  Lumber  Co.  v.  DevUn  124  Al7 
215    27  So.  425;  1888,  Lip^-.Tb".'  Lyon    19 

1»  lacking  the  paper  of  counw  cannot  be  handed 

'»»■  «tll^-  '*•' :  '«»«.  Iml'otr  f.  Rieliarda  48 
Kebr.  690.  67  N.  W.  483  (exclud«l  l^a^not 

issVi?  '  ^P"""""-  Toyotaro,  11  ftow.  19S; 
1883.  Rounds  r.  State,  67  Wia.  62,  14  N.  W. 

*  1857,  People  p.  Elvea,  14  C«l   144  •  18S9 
Hom„«n^  K.  U,  40  Mini.  60.  41  N   W.  30?" 

•  In  Mauaehu»M$    both    theory  and  prac- 

?-.?    folS'*".!***'  ''"«»''  "•  Mahoney,  11  All 

1875,  Field  V.  Thompson,  119  i,l.  m  .  looo' 
Co^tello  r.  C™»ell,  'Jja'id.  352  So 't^  fn 
Iowa  and  a  few  other  jurisdictions :  /„.;  1^75 

Bnl'u^Ti  "  '"•  «8«=  1«9?.  Sta'e  .: 
r„„  >;  "■•  <="*'!  »«;»•'»;  1897,  Tvler  I'  H  i-^o 

if  enin--  ""'lLV^-  ^^  "«  '"»  ins^cVion.Wk 
entries ;  but  whether  it  could  be  "offered  in  -v  . 
fusion  with  the  Heaiiwy  exception  port,  $  ISl?- 

187  '87  q  w  "o^";  "•  Amn^-ment  Co.,  63  Ark. 
,•„  I'  \a  T-  2**  '""'"  '*  "«'".  "nd  not  put 
in  as  evidence) ;  Pa. ;  186«.  Selover  ».  Reiforf,'^?2 

'''"•'-"  849 


^9^i^«Zt^!^'^J?ri?«e5« 

♦W  '  .  .'"**  P"^"'  "collection,  concedes 
that  a  party  ,  own  account-book,  may  li  "  , " 
Trindi  '"*!"^^'"--^-  b-t  doubts  whether  "mem- 
orHnda  made  by  a  witness  cont.m.^raneouslv" 
•re  admi«,ble,  •' elementary  writei  and  court, 
being  about  equally  divideyu,«n  the  subjec?^ 
and  declines  to  decide  the  qu'estion  j  it  may  be' 

whelher  the'^  "'''""  *,°  """""'"Jia?  -l«^tion 
ri!!'  .    .■  *  "'"""""Ida  area  |wrt  of  the  wit- 
ness    testimony,  and  thus  evid'ence,  the  whole 
discussion  ,s  misleading  ;  while  if  it'is  meant  ,o 
«ay  that  Courts  are  eoually  divided  as  To  the 
propriety  of  the  use    o?  past   recollection    this 
w  an   error;    in  general,  the  opinion  fa  Is lo 
con  ider  any  of  the  usual   distinctions  of  the 
•nbicct,  and  IS  without  weight);  1898,  Stewart 
V.  Morns    32  C.  C.  A.  203.  89  Fed.  290  T„" 
scnre  .     In  Payne  v.  Ibboti)n   27  L    1    fJ.k 
341  (,858).  ani  Waters  .  Tul]k  {.tlli 
(18,2),  the  use  of  the  writings  in  evidence  was 
denied  apparently  for  other  reasons.     \n  Cm. 

ri;;^:t^:;ti^^j,^;::---t^vi! 
m;,'?i'L^X:^.'"'''*'^^''^^"""'««'" 

*  Comi«re  the  other  rules  directed  to  the 
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prevent  this  mituw  of  expedienU  legiUmate  enough  in  thenuelvei  that  f 
restriction  may  be  neceuary : 

1837.  Mr.  Jertmt  Btnikam,  Riktlonal*  of  Judicial  E»Jdeno«,  b.  Ill,  e.  XI  (Bow 
•a  »ol  VI,  p  44«) :  "  «  on  the  part  of  tha  wltiiMB  tha  taitlmonj  ba  tha  prodnet . 
imiriDation,  inilaad  of  tha  memory,  -  lBcor»«>tn«M  U,  In  so  far,  the  qu»Uty  given 
lUor  want  of  such  haliia  which  on  tha  particular  ocoarion  mmj  happen  to  b«^ 
M,T,  recollection  fail  to  bring  to  »iaw  any  inch  reiU  facU  as  with  theie  helpa  migl 
^ouldhave  been  brought  to  riaw,  -  Inoompletanew  In  tlie  mau  of  the  eridence 
leault  But,  by  the  lama  luggaatlona  by  which,  in  caw  of  teraclty,  memory  alone 
be  Maiitad  and  fertiliaed.  It  may  also  happen  that  inctntim  (which,  where  tertim 
hi  question,  is  synonymous  with  mendicity)  shall  slso  be  sat  to  work,  and  rendera 
ductive.  To  administer  awUUnca  to  recollection,  to  Taraeity  —  to  admluUter,  not 
ance,  but  oUtructlon,  to  inTention,  to  mendacity,  —  In  these  we  see  two  opposite,  s 
a  first  view,  Irreconcilable,  pursuits.  How  then  to  reconcile  them?  or,  at  any  rate, 
what  is  possible  to  ba  done  towards  It  ?  In  this  question  may  be  seen  a  problei 
solutlon^hlch  U  no  less  conspicuous  for  lU  difficulty  than  for  lU  Importance, 
first  point  to  ba  considered  Is  the  natural  oppoeltion  between  the  two  ends, 
instance  of  any  arrangement  by  which  recollwitlon  Is  saslsted,  how  natural.  If  not 
sary  and  unavoidable,  It  Is,  that  mendoplou.  invention  should  receive  a«istanoe  lik 
In  the  instance  of  any  arrangement  by  which  mendacious  invention  Isobstructo. 
natural.  If  not  necessary,  It  is,  that  recollection  should  ba  subjected  to  intorr 
likewise?"' 

The  purpose  being  to  allow  the  legitimate  use  of  written  aids,  whil 
venting  their  misuse,  it  would  seem  that  no  hard-and-fast  rules  can  b 
down  for  invariable  application.  That  which  is  suspicious  and  reprehe 
in  one  insUnce  may  be  entirely  trustworthy  in  the  next  No  un 
marks  of  impropriety  can  be  named  absolutely.  It  follows,  therefon 
any  writing  whatever  is  eligible  for  use.  while,  on  the  other  hand,  any 
ing  whatever  may,  in  the  cireumstanee$,  become  improper*  This  has 
well  put  in  the  following  passage : 

1836.  Sir  a.  A .  Uwin,  Note  to  Lau,**  r.  Rnd,  3  I^w.  Cr.  C.  162  :  "  Where  th. 
is  to  revive  in  the  mind  of  the  witness  the  recollection  of  the  facU  of  which  he  oi 
knowledge,  it  is  difficult  to  undersUud  why  sny  means  should  be  excepted  to  vi 
that  object  may  be  attained.  Whether  in  any  particular  case  the  witness'  mem. 
been  refreshed  by  tlie  document  referred  to,  or  he  speaks  from  what  the  docurae 
him  is  a  question  of  fact  open  to  observation,  more  or  less  according  to  the  i 
stances.  If  In  truth  the  memory  has  been  refreshed,  and  he  U  enabled  In  consequ 
speak  to  facts  with  which  he  was  once  familiar,  but  which  afterwards  escaped 
cannot  signify,  in  effect,  in  what  manner  or  by  what  means  these  facU  were  rec 
his  recollection.  Common  experience  tells  every  m^n  that  a  very  slight  circun 
and  one  not  in  point  to  the  existing  inquiry,  will  sometimes  revive  the  history  of 
action  made  up  of  many  circunwtances.  .  .  .  Why,  then,  if  a  man  may  refresh  hi 
ory  by  such  means  out  of  court,  should  he  be  precluded  from  doing  so  when  he  i 
examination  In  court  7  "  * 

s  Compare  «l«o  Bentham's  other  joMsge :  ib. 
b.  Ill,  e.  II  (Bowring's  ed.,  vol.  VI,  p.  386). 

s  It  is  worth  whue,  therefore,  to  note  tlmt 
none  of  the  roles  just  exsmined  for  pa»t  reconitxl 
wcoUsction  have  any  bearing  on  the  present 
subject.  The  confounding  of  the  two  has  led  to 
msny  erroneous  ruling^ 


«  Accori!  1810,  Henty  v.  Lee,  2  a 
("any  document");  1848,  Dnnlop  v. 
8<»in.  827  (•'  this  or  any  other  paper  ] 
Miner  r.  PhUlips,  42  HI.  181  ("the  wit 
the  right  to  refresh  his  memory  by  refi 
thin  or  any  other  paper");  1898,  Mc] 
Dttif,  SO  Kan.  488,  492,  81  Pac.  1061  (I 


8fi0 


f f  725-704] 


MEMORANDA. 


1759 


§  769.    WriUag  a«t  tuA*  by  WIIimm  himamU      TKn*   ♦»,- 

But.  though  tho  witneM-  authorship  is  not  essential  to  the  uho  „f  .f.« 

1758,  L.  C.  Hardmicke,  in  a/«*io«  o/AW,  quoted  in  3  T  R  7%o  /.i..  «..  ,        . 

frequently  to  «  x  (baeU  trantcribcd  l.v  h-,  fJ^^  JP  /'.  .  '  ^''*"  ***"•*•  referred 
ui.h.d  by  h.r;  thr*itn.«  had  mi  .lJ2"  '  f'*!"  '''  '^^  •°""'°'  "'  •«>»«• '"-^ 
forbidden):  "  Whether  thrrehi  ^„   »^7"">'»  .i"  I".  wanuKsript,  but  it.  um  w.. 

th...  h«  been  .  ,2  U.^e  Sho^fd  30?!"  °'".  '  ■"""  """  '  »""  '  ^now 

the..,  depoHition/would  rea^y  be  'no  Mte  th«!  Sr.ir""'''  '/  'rH  P«»'*<""«f  - 
..torney  dr..  «.  a«d.Wt  forL  and  ^Iltt^StfTdepoeiuin""!"  "  "*"  '*'  "" 
book  or  menioraiid.,"  whether  admiuible  or  not 


th.  fnl  o.i„g  c«.  the  writing;;;  e  held  to  to  v  tt  ^.'n   '""'"  "'V"''."'»"'"l'""  »"«  « 

properly  uwd  under  the  circum.Unce.187i  iL  iL*  '"'rf  ^  ■"?'''"      ;  1877,  FoI,oi 

in«  hi.  notes) ;  1878.  SUte  r  CWia   n  8  P  ""'"'"*«  ^f"!  i**.  I  781,  where  .  depo.Uk 

238  (a  .Imry  In'  .  .horth.nd  knownTo  L\?t.  ^'^^J!!^;."'.?''  »'»  '■?«1-     .. . 


238  (a  .Imry  in  ■  .horth»nd  known  to  the  wit- 

W8,  86  N.  W .  «J2  (ui  ina.lniiMil.le  do.  nment). 
C'Uii«re  the  ciUtloiK  pon  it  786-788  whi.;h 
rest  U|K.„j,r.ctic.«IIy  the Tn.e  j.rinS  '  ^ 
oA  «'''*°o"' •;„'"*•  Du'  hew  ol'Kingiton-.  Cme 

IH  ""•  «""«.•  J835.  L«we»l  R..ed,  2 Ylw." 
7f  I'-  152  (witneia  UMd  note,  of  counwl  made 
«tfonD<.r  tr..!);  1843,  Uunlop  „.  Berry,  saTm! 

mj.  2V.  te'^w  tU'i?Vr^;-  U"L? 

?.N  „»i  ■  ^TV"  ";  Blackman,  39  Mich. 
I'i8  (™tru-8  copied  by  others) ;  1893,  Culver  v 
L.m.her  Co.,  53  Minn.  860,  385.  55  N.  W  652 
1-^-',  Huff  V.  Bennett,  6  N.  Y.  337  (newsuane; 
7^Z\\'  \f^h  »'«C°™!''k  ".  R.  Co.,  49?d^8M 
883  Rii^l  """"'f  "j;  l-y  any  other'  ,«r«,n")  • 
1883,  Bicelon  v.  Hall,  91  i.l.  145  ("wheth..; 
■nade  by riimwlf  or  another") ;  1846.  ONe«lo  • 
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-  the 

deiHtaUiim  or 

Id  many  ca4a  it  i."i^.ible  to  ny  whether 

.'™T„?*1  T  °'  "'f"*'""*  Pre^nt  recollec- 
tion or  of  adopting  jwat  recollection. 

least  to  have  been  written  under  the  «itne«' 
dire.;tion  or  known  by  him  to  be  correct ;  bnt 

r748>.  l«o7    M^'J*"'  "f i'^'  recoll«ti..n  {a„U, 

i«I«'  w  ,1""  H^  '■•  Mi'l""«n.  83  Ala.  498 
1898,  Walker  ».  State,  I17  Ala.  42,  23  80.  149 
(mcinrran.luni   not   known   to  be  .-..rrecf,    ex- 

Vincent,  12  Ciish.  98  ;  1857,   Dnvi.  r.  Allm,  9 

2l^y  ??^'  ""*•   S""«  "•  Cardoa,,  use 

s  «l  «o^'  ""["f"  "•  '*'"**•  ^°  '•'"■  Cr.  167,  49 
0.  W.  359,  semble. 

iJtdT'"''''  '*",  Layer  ,..  WagstafT,  5  Bcav. 
40J  ^  1  cannot  consider  it  a  right  tliinc  for  niiy 
Bolicitor  to  prepare  deposition,  for  a  witnei 
More  exainiiialion.  ...  If  he  goes  Wfoie  him 

'  .if"""""''  *'"'  '*■*  *'<'P<»'ti'"'»  alrtnily  pre- 
pared, It  u  II  reason  fur  .uppressing  them"). 
Add  the  citation.  paU,  {§  786-788,  which  re.t 
upon  the  ntme  pa-  oiple. 
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I  760.  Writtii.  «at  OfldMl.  b«t  .  copy.  That  tlw  p«p.,  i.  »  copy.  « 
origin.1  1.  .Uo  no  e.w.ntial  fault  The  only  que-tio„  i.  whether  in  fiwi 
genuinely  calcuUted  to  revive  the  witnew'  recollection;  and  for  this  i>u 
•  copy  may  conceivably  be  entirely  satiifactory.  The  radical  differen 
principle  between  thi.  uw  an.l  that  of  a  copied  rocorJ  of  ,«t  recolk 
[flntt,  I  749)  u  plain ;  there  ia  here  no  neceaaity  of  accountioB  for  the  ori 
in  any  wny :  .  »  »  .• 

1813,  ShkUh,  J.,  in  Duntop  r.  B*rn,  B  III.  827  ah*  wltiMM  nfpMh*.!  ki.  -.^ 

Sua' r  hit  t '  '^rn  '^  '"^'^'  "••  «>''''" ' 'intnjsirs :  i  iH: 

•It  i.  w.ll  ...ttW    hat  h.  i,  pernatlea  to  uaint  hi.  memory  by  the  u.e  of  ^.,  w 
Strri'  "m  ^^  ""'.'rT^'  ""**  "'""•  "■'""»  •"•ouM  have  b«,„  mad.  r.7l' 

Lr/ry.ta'*r::iar-''''""''  '•~^"'""  '^''' "'-'-""» ^  "•  ''•°  ^^  < 

1877,  Co/*,  J.,  1,1  Fol,om  v.  Log^riHn^  Co.,  41  Wia.  003  (the  witn*M.  tMlifyiDir  t 

rary  memoranj,;  the  other  pap.™  having  Income  defaced):  "Thl.  kind  of  .vide,, 
op.n  to  mor.  or   >u  .u.picion.  beo.u«  ...  it  may  lead  h  .n  t.,  .uppZ  h,  .^alU 

§  761.  Writln,  not  ..da  at  th.  Tim.  o»  th.  Brant;  Oapoaltion. 
roraa,  TaaUmoay.  That  the  paper  waa  not  drawn  up  about  the  time  of 
evenu  u  not  an  essential  fault.  The  recollection  may  be  equally  refre« 
by  a  recent  note  as  by  some  contemporaneous  record.  It  miaht.  in  foci 
argued  that  there  was  less  danger  of  reliance  upon  the  record  itself 
more  probabUity  of  actual  refreshment  where  the  paper  was  one  confess* 
having  no  value  as  a  contemporaneous  record  of  past  recollection 


*  Amrd:  1756,  Tanner  v.  Taylor,  in  8  T.  K. 
754  (lopy  of  account-book  entry);  1778,  Duch- 
eu  of  Kingatona  Ca««,  20  How.  8t.  Tr.  «19- 
1790,  D.W  »  Perkini,  ib.  749;  1821,  H.  r. 
Rlniond.  1  SUte  Tr.  n.  «.  785,  827  (the  origi- 
nal  here  being  loat);  1825,  Oanlner  Peenw) 
( a-w,  U  Marchanfa  Rep.  «5  ;  1887,  Anon.7l 
i^w.  Or.  C.  101  (copy  of  aocount-liook  entry) : 
.',"'■  ".•.5;  WillUnu,  8  (ox  Cr.  343  (.lepili. 
5'r.^  =  J?^';.  '*"""»  "•  «'<»».  «  Colo.  134  : 
1885,  Erie  Preserving  Co.  ...  Miller,  62  Conn. 
444  (.•oj.iea  of  way-bill,) ;  18»1,  Finch  p.  Bar- 

countb.wk»);  1865,  Wehart  v.  }eTn\i»n,  16  111 
613  (extract  from  copy  of  testimony  in  bill  of 
exoe,.tmni.)j  1870,  Chicago  R.  Co.  r.  .Viler,  56 
id.  345 ;  18<  8,  Davie  v.  Jones,  68  Me.  393  (copy  of 
iccount-book  entry) ;  1900,  Pierce  v.  R.  Co"94 
^,"L"^1:\-  ",*  =  1875,  Bullock  V.  Hunter,  44 
J»a.  425  ;  1858,  Coffin  v.  Vincent,  12  Cush.  98 
(copv  of  pnnteU  form) ;  1903,  Com.  v.  Burton. 
SS  Mass.  461,  67  N.  E.  419  (telegram) ;  1878. 
«ameron  v.  Blackman,  39  Mich.  108;  1883 
Hudnutt  r.  Comstock,  60  id.  696,  U  N.  W   157 


(copy  of  account-lwok  entry) ;  1878,  Cloua 

Bute,  7  Nebr.  336  (oxtnicta  from  wltneaa'  ofl 

JwonlH) ;  1852,  Huff  ».   Bennett,  6  N  Y 

news|Miwr  copy);  1864,  Marcly  e.  Shulti 

1.1.   346;  1872,  McCormick   v.    B.  Co     4fl 

803 ;  1901,  Haines  v.  Cadwell,   40  Or.  229 

Pac.  910  ;  1902,  Welch  ».  Greene,    -  H.  I 

64  Atl.  54;  185/,  Berry  e.  Jourdan,  11  R 

67,  78  (witness  to  lost  deed,  allowed  to  ui 

copy);  1899,  Sloan  v.  Pelxer,  64  8.  C  314 

8.  E.  431  :  Houston  *  T.  <3.  R.  Co.  ».  Bw 

otJ'^Jit-  '**'•  "^'•'»°"  '■  Mi"-"-.   88 

V,Wl^Z:  '1!,*'=  '*»''■  8t«te».  Hopkins 

Vt  2.18:  1854,  Harrison  ».  Middleton.  11  (!r 

630,  517  (ropy  of  field  notes).     Contra:  IS 

Ho,.,«r  r.  Beck,  83  Md..647,  84  Atl.  474  (a  Id 

copie.1  from  a  dayliook  copied  from  another  Iw 

reje.  te.1).     In  a  few  cases  the  writing  was  api 

ently  treat«l  and  used  as  a  leconl  of  past  /el 

lection,  and   hence  the  question  of  original 

was  msterial:  1884.  Clifford  e.  Drake,  110 

13.1 :  1887.  B.mnet  e.  GUtfeldt,  ISO  id.   166, 

N.  W.  260 ;  1881,  Com.  ..  Ford,  130  Mas.,  i 
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V  yit"  "  '•'*-'*l»"»«  "Bthoritr  for  the  «....!»  .1  • 

Vet  the  gT«iu.r  number  of  .led.Jl  „!.,?''*  *';""  ""1"'""«  »•/  rri..dple.i 

«  •  r«q„i«,„e„t  that  the  memc^d^m       T     "' ."'"  '^''"-  ''"'"•  »""'-'"'•• 

"me  varying  phra^  „,..,,  jj"  ^^^  ;;«•";      '7  "»",/»»«  time."  with  the 
The«e  authoritie.  fall  i,.to  two  grVS    n     !  T  "T"?"'""  ("'"'.  8  745^ 
h.t  no  real  revival  of  rccllecCTan        ,f„i7  '"*  '''^'"«  °"  I"^"''il'le 
he  t.me.    Their  rea«,„  «H„n,  a„.r.,  U  ftedT  '  '"'*.'  ""*  '"«''•"" 
2)  Theg«.ater  number  «iun,ly  a,|oDtt»r«i.  .^  ^''^'■^■''•'>'  «I*rienre. 
'•""  («;^;  8  745).  without  oCv't    h  '  rl    fTi'"'"**  '"'  ^•"'"  «-"- 
1*"««  °'  the  two  sorts  .,f  p„„en.     Th.        /      ^'  ''"'""'"«'  '*'*««"  "'o  Pur- 
the  memory."  for  U.th  cC'of  ^.Z^^'Z  "" "'  ''5  »"''"-  "-'-l'  « 
yet  .t  »  singula,  that  the  discr  mtiti.,  t  '      "  T '"''"'"•'  "' ''''"  result ; 
clearly  pe«,eived  in  the  topic,  of    re    l^^T  ''"-'  '*"  "''""''^  '"•*'•-•  »>««"• 
pre'tent  instance.*  '  ""*  ^**"  I'rece.i.na  sections,  and  n..t  in  the 

the  document  was  certainly  not  ma  ieat  or T     "//'''  '""'""•^-     "«« 
of«erved;  but  orthodox  practice  ^7.1  *""  "'"  *'™«  «'  thu  events 

«f-  to  it  to  „>fresh  his'^emly"  iiTT  T"'*^'  "'"'  "'"  ^''"-       7 


ti«.dt«l  nnH.,;i.;      "''•.*'f   •I'' 


.1,        .1.     , r^""»'"'K  Co.,   41  Wi.    , 

•»  Kferml  to 


rniKt  have  inrolve.1  tC »-  f  '  """  **  "«■"> 
aft-r  the  event  end  LmTi  '  '*P'™  ™»''»  '»"« 
tri.1l.  ■""  •<""•"'"«»  jutt  U,fore  th" 

(•^"""K;e''„t„;«„'r;t?h'th"  '•  '^^  «'« 
utherwise  it  won  1,1  n^^  '.?"  "'"■''»  ""'ed. 

•ith  th"tal  oTmiThT"'^  •*  "'^»'« 

irn,,re«ion  on  the  m„n    """  "'"'*''  "^en  the 

that  a  niemoranduni  mide  friJ  ±  ?,'"■'""' 
'ner-ly.  and   «>  1„,"    .T„  ./"?    "^"I  ""tion 


u-  uTuwn  ,lZ,tt  ^t'  i*'.'»r"  "llow-J  to 

1851,    R.  ..  \V»tm„3l^t'K     HI  f'l'i  ***• ' 
any  one  who  hmrd  lAnflm™     .'   "',  (""owii'K 

«'■«    written    .t  K^it  :?  riTs/TT'' jf'T 
memory  ot' theZulJ^rH:^ ."^  '""-^"m 


-    —    ••■^utuiaiiflUI 

r^ejIMonon-hewltl:;,''.'.,'*  I'k^ly  to  aid  the 
145-  issi    if        '...    Sr'"*"-  Hall,  91  N   V 

^f  ifr^'s ""nJl".  ^'''"  "•  ^'"^'■-■'  MS 

St.  TfT^f^hL^''"'"'^"''''  Trial,  9  How 
nwl,  2  Lew.  Cr  f  iko  /  r' V-""  L««es  p. 
31  (the  witnim  wL.  .1,  '^*?'^».  «  C.  A  P.  26, 
w»«  allowTwithont^t,^  '"^.  ">«■"-•  ""» 

»r«tUth:'t7dK3;.-:„«^Xe-' 


the  memory  of  the  wit,  1,^"''''\'^'  refreshing 

aIlo«Vltoi?Mt„   ™.    r'";"   ;'•  "••  ™""«-l  »«- 
obaerving     hat   he  ha  ft.1?"°"=  .^^  """■""•  J- 

^(w...1,;lMtnie^n.i!l:tSX^J;!n.o^n^ 
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been  influenced  more  or  less  by  tbe  apprehension  that  thereby  the  couna 
when  a  cross-examiner,  might  evade  the  rule  (post,  §  1018)  which  forbi 
the  witness'  prior  contradictory  statements  to  be  introduced  as  independe 
testimony,  or  that  the  counsel  on  a  direct  examination  might  evade  the  ri 
(po$t,  §  902)  against  impeaching  one's  own  witness  by  his  contradictory  sta 
ments.*  But  neither  of  these  rules  in  themselves  interpose  any  obstacle, 
an  evasion  of  them  is  really  being  attempted,  with  the  refreshment  of  rec 
lection  as  a  mere  pretext,  then  the  judge  may  interpose.  But  it  is  a  singul 
proposal  to  forbid  a  legitimate  proceeding  by  a  uniform  rule,  merely  becai 
of  a  possible  evasion,  which  can  be  dealt  with  adequately  whenever  it 
attempted. 

§  762.  Writing  most  b*  Shown  to  the  Opponent  on  Demand,  for  Inapeotl 
and  Crou-Bzamlnatlon ;  ICemoranda  need  before  TrlaL  On  a  general  pri 
ciple  (pott,  §  1861),  having  in  view  the  risk  of  imposition  and  false  aii 
against  which  the  opponent  is  entitled  to  the  means  of  protection,  the  writi 
must  be  shown  to  him  on  request  ,  Furthermore,  as  by  having  an  opp 
tuuity  of  inspection  the  opponent  is  guarded  against  imposition  clearly  i 
parent,  so  by  cross-examination  based  on  the  paper  he  may  further  det( 
circumstances  not  appearing  on  the  surface,  and  may  expose  all  that  detrai 
from  the  weight  of  testimony : 

1794,  Eyre,  L.  C.  J.,  in  Harity't  Trial,  24  How.  St.  Tr.  834 :  "  It  is  always  uflual  i 
very  reasonable,  when  a  witness  speaks  from  memorandams,  that  the  counsel  should  hi 
an  opportunity  of  looking  at  those  memorandums,  when  he  is  cross-examining  t 
witness." 

1827,  R.  y.  Ranuden,  2  C.  &  P.  60.3;  the  witness  gave  a  date  as  six  months  befo 
when  the  counsel  put  a  paper  in  his  hand,  he  then  named  the  date  as  nine  months  befc 
tbe  opposing  counsel  demanded  to  see  it;  Witness'  counsel :  "  I  submit  my  friend 
no  right  to  see  it,  unless  he  will  read  it  in  evidence."     Tenterden,  L.  C.  J. :  "  You  put 


befora  the  gnind  Jnry) ;  1864,  Beanbien  v, 
Cicott«,  12  Mich.  459,  485  (the  counwrs  min- 
ntes  were  allowed   to  be  read  to  him ;    "  the 

{)reciae  motles  of  recallioK  a  witnem'  memory  to 
auts  which  he  has  forKotten  cannut  be  arbitra- 
rily restricted ;  and  if  suspicious  means  should 
ever  be  used,  the  remedy  is  to  be  round  in 
cross-examiDation  ami  comment ") ;  1894,  State 
V.  Statoii,  114  N.  C.  813,  815,  19  S.  E.  96  (by 
memoninilum  of  former  testimony) ;  1896,  State 
V.  Fiiiley,  118  id.  1161,  24  S.  b.  495  (using  a 
deposition);  1889,  William.i,  J.,  in  Hurley  v. 
State,  46  Oh.  St.  323,  21  N.  E.  645  ("The 
roiietition  of  the  statement  itself,  referring  to 
the  circumstances  of  its  utterance,  would  be  the 
moat  likely  meanii  of  awakening  the  recollection 
of  the  witne.«i"  ;  here  usin);  the  witness'  former 
testimony).     Com|iare  |  764,  poat. 

•  18.10,  R.  o.  Stokes,  4  Cox  Cr.  451,  Williams, 
J.  (witness  not  allowed  to  hare  memory  re- 
freshed on  cross-examination,  by  a  deposition, 
because  not  contemporaneous) ;  1859,  Bmwn  v. 
State,  28  Oa.  211,  temble  (reading  former  testi- 
mony on  cross-examination,  forbidilen) ;  1858, 
Com.    r.    Phelps,    11    Gray    73   (the    district- 
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attorney  had  asked  his  witnesses  "to  recui 
their  own  minds  to  their  teittimony  before 
grand  jury,  and  then  state  when  and  how  oft< 
they  bad  bought  liquor ;  this  wrs  held 
proper  ;  Shaw,  C.  J. :  "  To  ask  what  he  testi 
to  before  the  grand  jury  has  no  tendency 
refresh  his  memory") ;  1892,  U.  S.  v.  Cross, 
D.  C.  377  (a  witness'  memory  cannot  he 
freshed  by  re-stating  his  former  oral  testimni 
The  Federal  Supreme  Court  has  unfortunati 
in  Putnam  i).  U.  S.,  162  U.  S.  687,  16  Sup. 
(1896),  complicated  a  very  simple  qnestion 
added  the  weight  of  its  authority  to  the  i 
that  is  wrong  both  in  history  and  in  nrinci 
by  ruling  that  this  refreshment  by  such  a  re 
ence  to  former  testimony  cannot  be  made,  si 
the  referen<«  is  based  on  a  non-contemporant 
recant.  It  ought  to  have  been  obvious  t 
even  if  there  were  a  rule  against  rtfreshina 
non-contemporaneous  papers,  that  rule  could 
apply  where  the  refreshment  was  by  oral  q 
tions  of  the  counsel,  and  not  by  the  witness 
of  a  paper.  But  the  opinion  in  Pntnam  v.  U 
also  proceeds  on  a  radical  misnnderstaudini 
Helhuish  v.  Collier,  poll,  f  902. 
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paper  into  the  witneso'  hand*  to  refrmh  hi.  - 

I8o4,  KMer,Uf,  V.  C.  in  /^/  "  n,  ■     ,  "^  ''"  ••"  »  "(fht  to  see  it."  **^ 

J.«d.of  .  witnej'to  ref-;::  trjemo^Tf '.i^Ih.f'- h^"  "  P*^'  "  P"'  '"to  the 
more  be  done,  then  the  other  party  hw  ".o  H If^  1  I  .  •'! ""  u*  """•*  "^  ■'•  ''  ««>"""« 
done.  If  the  witnew  i.  a.ked  ,nd  .mZ.  ^-  "^  t'  "•  ""'  "  ""yhinif  further  i! 
«fe«Ml  to  in  it.  then  at  law  the     'tv       .k''""'"/.'''''''  "^"'  ""  '^°«""n«'"  or  the TcL 

to  k„o;  wh.t'^ht„tCrf;r«\^a.tthtVletr!2' '  y""  -"•-  '«^^  -"^  •  H^ht 
mate  tendency  to  brinit  the  t^ZJ.  '*'"*''  ■'"*  *•"«»»>"  't '  had  anv  lerit 

trine  which  wLid  ^i^^  iu  e»  .TSX™  """';     "  •°'"''  •■«  '  ''Crous  C" 

ceiving  the  general  distiuction  beUee,   a  io77' '"  ™°'"  '"''""^^^'  ^^^  I*" 
Paper  reviving  present  recollection  a^fd^  '""f  recollection  and  a 

about  pHxlucinl  originals  anneT'tnb    f  ''"'"='"d"'«  »''«t.  because  the  rule 
latter  (ante.  §  TtiO).  tSore^ru^n!        ™''  ^"'''''  §  ^^^^  »'"*  «°t  to  the 

^  the  opiK,Lt.\he':t;i;oTh:re7:^^^^ 

have  no  principle  to  support  them     JuTl'  u    /^*"  ""nority.  and 

be  examined  by  the  oprnenrZ"  exlm!l       ,  ""'''  '^  ^^'  '^'^"™«°'  ">«/ 
depends  much  L  therctstcrs^T^'chte'^ln"  ^^^  f  r""^^> 

there  is  no  objection  to  a  meTnotS!-  t.""""'''  '"^  °''"^;  for.  though 
imposition  and  the  need  of  af^^JT  ?  "'  ''"T^"*''''  ^«'  *'>«  "«k  ^of 
sible  enough  for  the  Court  to  re^^^l;  J  t^  ^"^'i  ''  "  ''"^^^^  ^''^  ^«''- 
before  the  end  of  the  trial.     ^  P^^"'  ^  '""'  ^°'-  "°*1  exhibited 

J  Mi.print«l  IS  "  he  "  in  the  original 
18M  P.\L        \9'7f^'y  "•  Tarenier,  6  id  281  • 

iZr T/r"..*',*;  s.?;^!,'''-  lit  ■'  '"»* 

McKivitt  r.  Coie.  so  'r'«S     iVa'^fJ  '""' 
»•  Canloj«,  11  S.  C  238  '    "**  ^'■"' 
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1881.   State    p.  Cheek.   19   Ired.    114.    !,«« 

laro  '«^^'  '^"'K"'3'  "•  Taveriier.  6  C.  4  P.  281  • 
1872,  huTftm  V.  Bennett,  20  W.  li  7*0 .  it««' 
Com.  V.  Haley,   13  All    587  ■     8si    P  '    1      ' 

the  rule,  „f  |J  2116;  2128  pa!/:      •^^      ^"'"f^" 
im,   Peoiile  V.  Vanii,  129  Cal     118    « 

fos"  /lo:  ??v  ^'*r  ^''"•''  ■•  AMen  8  it 
1U3,  110;  185a.  Haim  ton  v.  Rice   15  Tei  <i«9 

68  pJ%"»://  V«''V»""'-  Cra  si",!^',  al' 
68  Pao.  892  (Imt  otherwise  for  a  n^oni  of  t«.t 
«colleot,o„).  But  when,  the  featimZ  L  W 
n,le:«n,ienf  of  ,„ch  a  n.en.orandum,  it.  pro^hc' 
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§  763.  Writlnf  OMd  to  ttmriwe  RaoollMtloa  la  not  put  of  Taatimony ;  yat 
th«  Jury  may  aaa  It  to  dataimino  tha  Propriaty  of  Ita  Vaa.  It  follows  from 
the  nature  of  the  purpose  for  which  the  paper  is  used  (aiite,  §  758)  that  it  is 
in  no  sense  testimony.  In  this  respect  it  differs  from  a  record  of  past  recol- 
lection, which  is  adopted  by  the  witness  as  the  embodiment  of  his  testimony 
and,  as  thus  adopted,  becomes  his  present  evidence  and  is  presentable  to  the 
jury  (ante,  §  754).  Nevertlieless,  though  the  witness'  party  may  not  present 
it  as  evidence,  the  same  reason  of  precaution  which  allows  the  opponent  to 
examine  it  (ante,  §  762)  allows  him  to  call  the  jury's  attention  to  iu  fea- 
tures, and  also  allows  the  jurj-men,  if  they  please,  to  examine  it  for  the  same 
end.  In  short,  the  opponent,  but  not  the  offering  party,  has  a  right  to  have 
the  jury  see  it : 

mO,Ellenborough,L.C.J.,in  Wenry  v.Z«,2  Chitty  124:  « It  it  not  the  memorandnm 
that  IS  the  evidence,  but  the  recollection  of  the  witneM." 

1833,  Gumey,  B.,  in  (iregary  r.  Tavfmtr,  6  C.  &  P.  281 :  "  The  memorandum  itself 
is  not  evidence,  and  particular  entries  only  are  used  by  the  witness  to  refresh  liis 
memory.  .  .  .  The  defendant's  counsel  may  cro(<8.examine  on  tha  entries  already  referred 
to,  and  the  jury  may  also  see  thow  entries  if  they  wish  to  do  so." 

1882,  Endicou,  J.,  iu  Com.  v.  J,ff,,  132  Mass.  6:  "  The  opposite  party  is  entitled  to 
cros^examine  the  witness  in  regard  to  it ;  and  it  may  be  shown  to  the  jury,  not  for  the 
purpose  of  establishing  the  facts  therein  contained,  but  for  the  purpose  of  (bowing  that 
it  could  not  properly  refresh  the  memory  of  the  witness." 

That  the  offering  party  has  not  the  right  to  treat  it  as  evidence,  by  reading 
it  or  showing  it  or  handing  it.  to  the  jury,  is  well  established.'  That  the 
opponent  may  do  this,  or  that  the  jury  may  of  its  own  motion  demand  it,  is 
equally  conceded.' 

§  764.  Croaa-Bzamlner'a  0aa  of  Writtaf  to  Revive  ReooUaotlon.  Where 
the  effort  to  refresh  the  witness'  memory  comes  originally  from  the  cross- 
examining  party,  several  distinct  questions  may  arise.  (1)  Must  the  witness 
accede  to  the  request  and  see  if  his  memory  is  refreshed  by  the  paper  handed 
him  ?  It  seems  entirely  proper  to  require  him,  in  the  trial  judge's  discretion, 
to  do  this.i    (2)  When  this  is  done,  the  paper  so  used  must  in  fairness  be 

Iglehart  ».  Jamrgan,  16  III.  518  (wh»r»  the  rule 
for  a  record  of  put  recollection  was  aixilied). 
In  Bigelow  r.  Hall,  91  N.  Y.  148  (1883),  in  an 
obscure  opinion,  it  was  ruled  that  the  paper 
might  be  read  out,  yet  not  treated  as  Kvidence. 
In  Pease  Piano  Co.  v.  Cameron,  M  Nebr.  661, 
76  N.  W.  1053  (1898),  the  Court  took  the  queer 
course  of  compelling  books  of  accounts  to  be  put 
in  and  then  of  refusing  to  let  the  witneaa  re- 
fresh his  memory  from  them  because  be  would 
be  giving  ' '  secondary  evidence  of  the  contents  of 
the  books." 

•  Acklen's  Ex'rs  v.  Hickman,  Com.  v.  Fox, 
cited  tupra;  and  cases  quoted  ntnra  in  the 
text;  1897,  Smith  ii.  Jackson,  113  Mich.  611, 
71  N.  W.  843  ("The  right  to  cross-examina- 
tion included  a  right  to  see  and  have  the  jury 
see  it"). 

^  1838,  Chapin  v.  Lapham,  80  Pick.  472. 


»  1803,  Heilges'  Trial,  28  How.  St.  Tr.  1367  ; 
1858,  Payne  v.  Ibbotson,  27  I..  .1.  Ex.  841  ; 
1879,  Acklen's  Ex'rs  v.  Hieknmn,  63  Ala.  498 ; 
1895,  Curtis  v.  Bradley,  65  Conn.  99,  81  Atl. 
691  ;  1900,  Palmer  e.  Hartford  D.  Co.,  73  id. 
182,  47  Atl.  125  ;  1898,  McComiick  ».  Cleal.  12 
D.  C.  App.  335,  338  (need  not  be  offered  in 
evidence) ;  1885,  Elmore  v.  Overton,  104  Ind. 
648,  555,  4  N.  E.  197  ;  1899,  Western  Assur. 
Co.  V.  Kay,  106  Ky.  528,  49  S.  W.  326 ;  1900, 
Wilson  o.  Com.,  —  id.  — ,  64  S.  W.  947  ; 
1858,  Com.  ».  Fox,  7  Gray  586  ;  1881,  Com.  v. 
Ford,  180  Mass.  66  j  1901,  Kipp  v.  Silverman, 
25  Mont.  296,  64  Pac.  884  ;  1874,  Watts  v. 
Sawyer,  66  N.  H.  40;  1879,  Howard  ».  Mo- 
Donough,  77  N.  Y.  692  ;  1890,  Friendly  v.  Lee, 
20  Or.  202,  26  Pac.  896;  1901,  Hicks  v.  R.  Co., 
—  8.  C.  — ,  88  8.  E.  726,  itmble ;  1867,  Fant 
».  Miller,  17  Oratt.  187,  224.    Contra:  1856, 
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read  aloud  or  shown  to  the  iuiT«    fi\  \ 

usually  be  one  containing  a  prior  t£L, '^^^ ,  ^"^  ^^''"^^  *"  ^^  "««d  will 
this  case,  the  rules  will  a^lyTa'  the  ^  .""'"'  "'  "'^  ^'""^«« '  '" 
lent  to  independent  testimony  ?Ls  "o,  «r^;\«*^^'°«"t  is  not  equiva- 
it  must  (in  the  jurisdictio^rfolKl  i2!o  ""''.":"*  '^'  P«Per  cont^ning 
the  witness  before  asking  hiL„Zitfl?r.^''"''\'"''  ^  «''°*"  '« 
propriety  of  thus  refresWng  ThoSle  witZ^  r*-'  ^  1259).  (4)  The 
or  former  testimony,  not  bfing  a  con  J-Ll  ''•=°"«'=''°»  ^'J  ^^  depoMon 
noticed  (a«<e.  §  761>  ^     contemporaneous  paper,  has  already  been 

by  the   c™«.„,mining  coanSl  £  "h.  tSu 


ora  clifferei  t  statement  from  that  which  the  »il 
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Stm-TiTLB  I  {continued) :  TESTIMONIAL  QUALIFICATIONS. 
Tone  VI:  TESTIMONIAL  NARRATION  OR  COMMUNICATION. 
CBAPTBR   XXVtL 


I  766.   Genenl  Principle. 

A.  Testimonial  iNTERRooATioy. 


ciple. 


5768.   Direct  and  Croai  Examination. 
769.    LeadinKQueationa;  (1)  General  Prig- 
.  •• 

I  770.   Rame :  Discretion  of  the  Trial  Conrt 

I  771.  Same:  (2)  Kinda  of  Leading  Quea- 
tiona :  Aasnining  a  Controverted  Faut. 

{  77'J.  Same  :  Calling  for  anawer  Yes  or  No  ; 
Altemntire  Qurstions. 

{  773.  Sain'! :  Opponent's  Witness  under 
Croaa-ezaniinaiion. 

I  774.  Same :  Witness  Hostile ;  Biassed,  or 
Unwilling. 

f  775.  Same:  Preliminary  Undisputed  Hat- 
tera. 

(  776.  Same :  (3)  Exceptions  allowed  ;  Trial 
Court's  Discretion. 

I  777.  Some :  Witness'  Recollection  Ex- 
hausted. 

f  778.  Same:  Witness  not  Understanding; 
Children,  Inralids,  Illiterates,  Decedents. 

I  779.    Same  :  Proving  a  Contradiction. 

i  780.  Misleading  Questions  by  Cross-ez- 
■miner. 

I  781.  Intimidating  and  Annoying  Questions 
by  Cross-examiner. 

S  782.   Repetition  of  Questions. 

S  783.  Multiple  of  Kxaminera;  Length  of 
Examination. 

}  784.   Questions  by  the  Judge. 

t  785.  Continuous  Narration  without  Ques- 
tions ;  Deposition-Interrogatories  and  Respon- 
sive Answers. 

i  786.  Improper  Suggestion  otherwise  than 
by  Questions. 

t  787.  Same  :  Prepared  Deposition  ;  Answer 
by  Reference. 

f  788.  Some:  Prior  Conference  with  Attor- 
ney; Knowledge  of  Questions. 

B.  N.  ■>  ^'r,KBAL  TcsTtMoinr, 

f  789.  DiBwitio  Communication  (Gesture, 
Dumb-show,  etc.). 


I  790.  Pictorial  Communication  (Model 
Maps,  Diagrams,  Photogrkphs) ;  General  Prii 
cijile. 

I  783.  dame:  Instances  of  Modela,  Map 
and  Diagrams. 

I  792.   Same  :  Instances  of  Photographs. 

f  793.  Verification  of  Maps,  Photographi 
etc.  ;  General  Principle. 

f  794.  Same :  Anonymous  Pictures ;  Pel 
aonal  Knowledge;  Calling  the  Maker;  Officii 
Maps. 

{  795.  Same:  Personal  Knowledge  exci-[ 
tioually  dispensed  with;  Magnifying  Lens 
Vacuum-raya. 

i  796.  Producing  the  Original  of  >  Photc 
graph ;  in  General. 

{  797.   Same:  Handwriting. 


C.  Wbitteb  Testihont. 

{  799.  Oral  and  Written  Testimony,  ii 
general. 

{  800.   Records  of  Past  Recollection. 

f  801.   Copies  of  Writings. 

§  802.   Depositions;  in  general 

S  803.  Same:  Officer  not  to  be  Party's  Agen 
or  Kinsman. 

J  804.   Same:     Transcription     in    Witnesi 


Words. 

I  805. 

1806. 
nated. 


Same 
Same 


Beading  Over  and  Signing. 
Other     Princijiles    discrimi 


{  807.   Absent  Witness'  Testimony  admitted 
f  808.  Official  Statements  and  Pnvate  Writ 

incB,  under  Hearsay  Exceptions;    Opponent' 

Aamissions. 


D.  Inteepbeted  Testihont. 

I  an.  Deaf-Mutes,  Aliens,  Inaudible  Wit 
nesses  ;  Interpreten  and  Translations. 

i  812.  Same:  Other  Principles  discrimi 
nated. 


§  766.  Oenaral  PiinoipU.  The  third  element  forming  an  essential  part  o 
all  testimony  (ante,  §  478)  is  the  process  of  laying  before  the  tribunal  th( 
witness'  results  of  his  Observation  (ante,  §  650)  and  his  Becollection  (antt 
§  725),  i.  e.  the  process  of  Narration  or  Communication.    In  this  element,  at 
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iJu^sr  t'luh  trrs  fs-of oL'°'  '^'-^  '-^^  *»  *««*--'«• 

80  hero  1.0.  experience  1  shown  Z  '"^^^T"''""  ""'^  °'  Recollection, 
and  that  -rtaiV  restrL  ir  sheuiril  i™^l2""«"" f '^  *° '^  '^^^^  '»' 
What  these  dangers  andrLt,  lLtp„T  '\'"^"  *°  P'^^^"*  ^''«™- 
th^eWofNarrati^^^^^^^^^ 

J^:^oi  tt  resrtS4*:.r  '^^'"""^  ^^^^--'^^^  -^ 

negative,  useful  or  trivl       Itstri^e  td  ""^  "T"'  *°'  *®"""'^«  ''' 

We  may  assume  that  the  witn^Tf.i    !•/,'""' *"*''''•'  ^"olkctwn} 
8pond3  to  his  Observation  («„LT725T^,^f^t^^^^  ''"d  corre- 

cation  fairly  represents  and  rnr^l  ^^'.  I  !."' ''"  ^"""at'on  or  Communi- 
by  the  tribunaUhe  ind-sp^nS  El  ?  ^')  ^°"-««"-  «'"<'  »  intelligible 
and  the  statement  ZeS  to  thp  T^  1  *''''"°""' "'''"^  "« '=°™P>^^^^ 
not  otherwise.  When  thettat^m  nt  iff  i  i  testimonially  relevant ;  bu 
either  of  these  respecu  namri  "Vl  /  '"'^  °'  P^^^'^  '"'=^''"8  *» 
or  intelligibility.  thTn  it  ZSt ,:  e'T"  Mo!:  o?tr"";i  ^""''''S^ 
in  the  former  respect  i  «  «„  nh«l         !    ,  ^  *''°  "'""'  "defects  occur 

ence  between  X^^ess'  ut^red^^^  Z""  ^iT""^''  "'  ^'''^  *'°"««Pond- 
which  he  ought  to  be  statins  in  thlT"'  ""'^  ''"  '=°"^^'""''  '^<=o"ectio„ 
tribunal  of  the  witness'  utte«noP  !     °*'^«' -^JP*^''  *•  *•  intelligibility  to  the 

It  is.  howeveT  pTtiSruoTflST'''^^'^'!"^^ 
directly  with  ref;rerce  to  L  «L  ?  *"  "'"""*""  *^«  ^»"°"«  P«>blem8 
them  is^lways  tt  underS  n™  mT""'  *°  ^'  '"^«"«^-  ^o  satisfy 
are  more  easi^  gi^up^SlrdinTto  tL"'  T"  w  ™^^-  »"*  ^'^^^^  '«!«« 
are  associatedf and  S^yZnZl!^ Ta  T'^'f  ''"'"'^'  ^^*^  ^'"''l'  they 
purpose  of  grouping  these  vai^ottw!  '"k'""'"  »««ociations.  For  the 
pJ  form  of  LfnonS  stTZentr/rl^^^  «'•»- 

of  as  deviations)  is  aMl)  11ntJ"U'T  "^  "''''"  '""^  ^  ^°''^«*^«'i 
(3)  uttered  orally  (4)  and  ntelST^i^  TT^l  ^"^  "P'^^^^'^  '"  '^•"'ds 
of  these  features,  thl^  may  "e^a  varir^'^  the  tribunal.  In  any  one 
type;  the  inquir^  therefore  conLn,  .h  T  *"?•'  ''""P'^  ""'^  "«*"«» 
when  there  is  such  a  variance  in  2  u™^''  ''^""'^  ^''°'°«  »«««'«"y 

is  to  say.  testimony  maT^e  nVJur^Ln  '  °'  *''  '""  '^"P^^^'  ^ha^ 
and  not  as  a  sponLJus  ut  eLce  o^f2)TL?f  ""*"  ^^^^rrooations, 
pressed  drar^atically.  in  conduct  oge'stuJs^  ^  Tsfit  mrrf'^^'V-,^" 
«Tj<t»yr.  not  orally;  or    finallv  (A\\  r>  '  "^^  *«  furnished  in 

becomes  intelligible  to 'the  tribunal  vT/  "^T  '^rpretation.  before  it 
the  deviation  ifes  inle  or  anX,  of  r«!V"^'  "'"  "'««  "*=«"-^'»«  «« 
may  now  be  taken  up  un  er    wC\^  I"  ^^""-'  -^  '»»-  rules 


'  1824,  Starkie,  EWdence.  79  ("To  render 
wnn  tbe  truth.     It  u   neceoni;   that    they 


«houId  poawn  .  .  .  i„  the  »Mond  place    the 
ruo'fijfh^u'.?;^^"'*"'"  *"  '-""tlheo;  [tt 
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[Chap.  XXVI 


A.  Testimonial  Interrogation. 

„kL2  f^"*  "•*  **""  »»-»"tloa.  When  a  witness'  testimony  i 
obtained  by  requmng  answers  after  questions,  instead  of  by  permitting  , 
continuous  uninterrupted  narrative,  certain  special  opportunities  for  ab„s( 
may  arise  from  adopting  the  former  method  of  extraction.  Some  of  thes< 
opportunities  are  peculiar  to  the  direct  examination  (by  the  party  calling  th. 
wtness)  and  some  to  the  cross^xamination  (by  the  opponent).  What  is  t< 
be  noted  at  the  outset  is  that  we  are  concerned  here  only  with  the  dannen 
of  error  that  arwfrmn  the  putting  of  guexticru,.  as  contrasted  with  the  pra 

wh'L^rlT""  '';\''°"'  •1"«''^'°"«-  There  are  several  other  princijles 
which  affect  the  use  of  both  direct  and  cross  examination,  but  they  have  no 
concern  with  the  present  inquiry,  namely,  the  defects  and  dangen  peculiar 
^o  an  interrogational  method.  These  distinct  principles  are  elsewhere  con- 
sidered  m  their  proper  place,  and  are  as  follows :  (a)  The  order  of  direct  and 

3  ZT?882'it.TM7'  '''  "^''^  of.  Evidence  in  general  (dealt 
with  post,  §§1882  ff.);  (b)  A  cross-examination,  being  that  of  a  hostile 
party,  m  marked  contrast  to  the  direct  examination  of  the  party  callinc 

fL'"?,T««?'^  *  T"*^  °^^T  ""*'  ^'''"'''  '^^  «'•'  "^  cross-examination 
(post,  §  1368)  depends  upon  this  object;  the  indispensable  advantages  of 
a  cross-examination  make  it  a  matter  of  absolute  right,  and  the  lack  of 
^o,8.examxn^tum  mtij  be  ground  for  excluding  the  testimony,  under  the 
Hearsay  rule  (dealt  with  post,  §§  1367-1393);  (c)  The  kind  of  facts  that 
may  be  inquired  into  on  cross-examination,  though  forbidden  to  be  proved 
otherwise  by  the  opponent,  involves  the  admissibility  of  certain  kinds  of 

077 1"^'.^.  ^'^""^'■'  °.'  ''*«'•««<«'-«'"■''<"«'«  (dealt  with  post,  §§  878.  946. 
»77  fl.);  (d)  Ones  own  witness  may  not  be  impeached,  and  hence  the  inquiry 
may  arise  whether  by  cross^xamining  &  witness  he  is  made  one's  own  so  as  to 
pr^ent  impeachment  (dealt  with  post,  §§  911-918).  All  these  are  distinct 
principles,  and  have  no  concern  with  the  present  question,  namely  the 
restrictions  desirable  for  an  interrogational  system  per  se. 

In  this  inquiry,  moreover,  only  rules  of  law  are  here  to  be  examined.  The 
rales  and  suggestions  of  tact  and  skill,  which  serve  to  guide  the  judgment  of 
the  examiner  in  obtaining  the  desired  information,  are  a  subject  of  the  great- 
est  consequence,  and  their  study  and  practice  is  that  of  a  fascinating  pur- 
suit. -involving  as  it  does  one  of  the  highest  forms  of  dialectic  art.  which 
has  been  chronicled  in  the  experience  of  the  most  celebrated  forensic  leaders 
for  two  thousand  years.  But  the  rules  of  law.  and  not  the  art  of  applying 
them,  must  here  set  the  limits  of  investigation.*  re  j    o 


•  In  the  following  aathon  will  be  fonnd 
•ome  of  the  most  celebmted  and  moet  useful 
passa^  of  advice  upon  the  proper  method  of 
Mnmining  witnesses  on  the  stnnd :  Qiiintilian, 
Ve  Inatitutione  Oratorin,  lib.  V,  e.  VII ;  I835 
Joseph  Chitty,  General  Practice  (or,  Practice  of 
the  Uw),  III,  844;  David  Paul  Brown,  Golden 
Bulea    (reprinted  in   Chamberlaynea    Best  on 


-^"•^'mJ*  (1898),  Appendix);  1862,  Edward 
tOT,  The  Advocate,  cc.  82-86  ;  1886,  John  C. 
Reed,  Ck)ndnct  of  a  Lawsuit,  cc.  9-11  (this,  it 
may  be  aumeaved,  ia  the  most  aensible  and  ayste- 
matic  modem  book  of  its  Itind,  and  should  bo 
read  and  re-read  by  every  aspirinir  yonne 
lawyer) ;  1892,  Richard  Harris,  Hints  on  Advo- 
cacy, 9th  ed.,  cc.  2-7,  IS ;  1894,  Byron  K.  and 
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the  most  important  peculiarity  of  th«  S.  '"'''''  ^''^  ^'tneas  is  called 

be  moused  to  suppl/I  false  Lit  oTtT*'"? "^  ^^^'^^  "  »'«''  i  ^y 
des-red  answers  not  in  truth  ba^d  fpo^atar  'n'""'"'  "'  »°  «"«S 
IS  to  discriminate  between  fi.o  *  .       "-"'  ^collection.    The  i,„ti 

1813,  Ellmbormigh,  L  C   T    i     on  o 

port  of  the  rule  i.  that  .  .;»  °^  ""  ^*'  "'.  8»2  :  "  TJ..  «.;     ^ 

has  subpoenaed  h*.*H  ?  ^ ""  "'"""y  »'«  «  strong  feelinan  7  '^'l  '*'^°  »  '"P- 

to  give  and  iuvit«  \^Zt  *'^'  suggesU  to  the  witue*.  n.1  *"' Mrve  that  party, 

moUve.  Jre^ '"^'^rt"*""""-.  •'^'"'^  '^-  ^ut,  to  ^  »™  Y  "^  "  -""^ 
haps  the  bettering  "  ^''PPosition  that  he  wonM  hi      -u    ^""'*'  ■"  unworthy 

and  answer  «  K^  '°°  """=''  dUposed  to  assent  *^.{  ""nesMg,  either  from  com- 

their  r ^mt^T  '"«^''  --•<'  °^«-i7a"ndlt/-n'^-^^  "«'  --' 

1840.  Afc£«.n.  J.,  in  cr  s  ,   „•  ,.•  **'"'°°  "' 

propounded  to  a  witneM  «  J-  J-    "**'  ^  *'«^an  331 :  "  A  aue«ti„n  .i.  ., 

^aao.  ^^..  ,.;S- «  ;o;;;J-e^th^  answer  d.i.d..^  ''•"^''-  ^'-"  "<>'  ^  - 

W.  F    Elliott.  Oeneml   P„.„-  '*'"^"°''  "  '*»<^'''g  which  in. 
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•trueU  th«  witnmii  how  to  annwer  on  matertal  poiot«,  or  puts  into  hii  month  wordi  to  b« 
•ohoed  back,  m  wm  here  done,  or  plaiuly  snggetta  Um  aniwer  whieb  th«  pMiy  wUhe*  to 
get  from  him." 

18U7,  LiiUoH,  J.,  in  Coogltr  r.  Rkodu,  88  Fla.  240,  31  So.  100 :  "The  proper  lignifiea- 
tion  o(  the  espraaiion  is  a  iiiggaitiTe  queetion,  —  oua  whloh  luggeata  or  puta  the  desired 
aiiiwer  into  tba  mouth  of  tiie  witness." 

1860,  Chief  Jutttice  Applttnn,  Kvidence,  327 :  "  The  end  proposed  in  Mtraeting  testi- 
mony is  ttie  obtaining  the  actual  recollection  of  the  witness,  not  the  allegations  of  another 
person,  suggested  to  and  adopte<l  by  the  witness  and  falsely  delivered  as  his.  .  .  .  Tba 
real  danger  is  that  of  collusion  between  the  witness  interrogated  and  the  oounael  interro- 
gating, that  the  counsel  will  dvliberately  imply  or  suggest  false  facts  with  the  expectation 
on  his  part  and  with  an  undemtandiug  on  the  part  of  the  witness  that  be  will  assent  to 
the  trutli  of  the  false  facts  thus  suggested." 

This  being  the  broad  nature  of  the  evil  to  be  avoided,  and  the  end  to  be 
secured,  there  can  be  no  invariable  test  for  tho  impropriety,  merely  so  far  as 
the  form  is  concerned.  Any  question  may  be  or  may  not  be  suggestive. 
The  form  is  immaterial.* 

§  770.  Same:  Siaoratlon  of  tha  THal  Conrt.  It  follows,  from  the  broad 
and  flexible  character  of  the  controlling  principle,  that  its  application  must 
rest  largely,  if  not  entirely,  in  the  hands  of  the  trial  Court  So  much 
depends  on  the  circumstances  of  each  case,  the  demeanor  of  each  witness, 
and  the  tenor  of  the  preceding  questions,  that  it  would  be  unwise,  if  not 
impossible,  to  attempt  in  an  appellate  tribunal  to  consider  each  instance 
adequately.  Furthermore,  the  harm  in  a  single  instance  is  inconsiderable 
and  more  or  less  speculative,  and  the  counsel's  repet.Jon  of  an  impropriety 
can  be  so  easily  controlled  by  the  trial  Court,  that  no  favor  is  shown  in 
the  appellate  tribunals  to  objections  based  merely  on  the  form  of  the  ques- 
tion.' From  the  beginning,  and  continuously,  it  has  been  declared  that 
the  application  of  the  principle  is  to  be  left  to  the  diaeretion  of  the  trial 
Court?    In  different  jurisdictions  this  rule  is  enforced  with  differing  vigor ; 

»  1863,  Stwr  r.  Little,  44  N.  H.  616. 
("Tlii're  is  no  form  of  qurstion  which  may  not 
b«  leiiiling,  the  Court  being  caiistantly  coiniielled 
to  look  iM-yond  the  form  to  the  substance  and 
effect  of  the  inquiry") ;  1878,  Farmers'  Mut.  F. 
lus.  Co.  V.  Bair,  87  Pu.  127. 

»  1815,  Nioholls  V.  Dowding,  1  Ptark.  81. 
(Gllenboroiigh,  L.  C.  J.  :  "  In  general  no  objec- 
tions ai-e  more  frivolous  than  those  nhich  are 
made  to  questions  as  leailing  ones");  1841, 
Towiis  V.  Alfonl,  2  Ala.  381  (Collier,  C.  J. : 
"Olijections  to  questions  on  the  ground  thi^ 
they  are  leailing  are  generally  captious  and  uc. 
iuteiided  to  suliserre  the  ends  of  justice"). 

»  Eng. :  1801,  Peake,  Evidence,  189  j  1824, 
Clarke  «.  Safferv,  Ry.  i  Moo.  126,  Best,  C.  J. ; 
1837,  R.  r.  Murphy,  8  C.  *  P.  306,  Cole- 
ridge, J.  ;  1855,  lAwder  v.  Lawder,  5  Ir.  C.  L. 
38 ;  1874,  Olilsen  v.  Terrero,  L.  R.  10  Ch. 
Aiip.  128,  129  (conceding  to  an  examiner  in 
Chancery  the  judicial  discretion  to  treat  a  wit- 
ness as  hostile  :  repudiating  Wright  v.  Wilkin, 
4  Jur.  N.  B.  804,  1858) ;  Ala. :  1841,  Towns 
V-  Alford,  2  Ala.  380 ;  1845,  lilevius  v.  ?»\k, 
7  id.  374  (trial  judge  need  not  state  his  reasons)  ; 
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1847,  Watson  v.  Anderson,  11  id.  43,  45  ;  1818, 
Donuell  v.  Jones,  13  id.  S07  ;  1850,  Johnson  t>. 
State,  17  id.  618,  628  ;  1859,  Sevre  v.  Durwood, 
35  id.  247,  253;  1875,  Oass*  h  imer  v.  Stat<-, 
62  id.  313,  317  ;  1892,  Birmingham  v.  MoPolaud. 
96  id.  363,  1 1  So.  427  ;  1898,  McDonald  r.  State, 
118  id.  672,  23  So.  637  ;  Alatka:  C.  C.  P.  1900, 
f  68t  (like  Or.  Annot.  C.  1892,  {  885) ;  Ark.  : 
SUta.  1894,  I  2957  (allowable  '■  under  s|iecial 
ciicumstauces,  making  it  appesr  that  the  in- 
terests of  justice  require  it  ') ;  C(U. :  ('.  C.  P. 
1872,  {  2046;  1883,  People  «.  Ah  Fook,  64 
Cal.  381,  882 ;  1  Pac.  847 ;  1888,  People  v. 
Ooldenson,  76  id.  849,  19  Pkc.  161 ;  1890, 
White  V.  White,  824.1.  487,  23  Pac.  276  ;  1899, 
Kyle  V.  Craig,  125  id.  107,  57  Pac.  791  ;  Cawy 
r.  Leggett,  ih.  664,  58  Pac.  264  ;  1901,  People 
V.  Harlan,  133  id.  16,  65  Pac.  9 ;  Fla. :  1878, 
Coker  v.  Hayes,  16  Fla.  368;  1901,  Myers  r. 
State,  —  id.  — ,  31  So.  275  ;  1903,  Sylvester  ». 
State,  —  id.  —  ,  35  So.  142 ;  Oa. :  Code  1895, 
I  5283,  Cr.  C.  }  1019 ;  1856,  Heisler  p.  State, 
20  Oa.  153,  155  ;  1871,  Statham  v.  State,  41  id. 
507,  509  ;  1874,  Ewing  v.  .Moses,  51  id.  410, 
419  ;  1876,  Bumuv.  Kyle,  66  id.  34,  27  ;  1884, 
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in  some  the  discretiouary  ruling  is  somotimps  revi«n^  ;„  «-  -  »  * 
while  in  other,  the  objection  i,  "not  eveTente  JLdlo  °  o-^^^^  T' 

the  principle  i.  universally  conceded.       °"'''^'"^''  '"  consideration;  but 

H'i^f  rsiV*i?'  "-="■»  ••'""•  ^o  «i  N-; 

IRfli  s,"  { .*;veniiice  r.  V»n.  43  id.    «7  : 

fjfl'r,"""''  '■  «i"^'l>.  «3   i.l.  I'JSj  A-  J. 

Wen.l  SlV'^Sil'linl?'  '''"l"'"  »•  M»tl..  .  J 
or^  ,  ■  *^'  '**'•  ^*"liaiii«».  Kl.lri.lw  I  Hill 
2.'.5(l.ut  not  for  .l..,>o.itio,..)  j  IMr  wllk  "r 
Dmi»l«iiiffh,  20  N.  Y  171  •  L»a  „  *,  "• 
DniJ   lilt  1.1  alio  «    .,   .'   ''*''"•    "euple  P. 

190^,  Stiite  Bank  r.  C«rr.  —  i.i  _  ji  a  V 
yX""".  —    III.  —  ,  65  P«c.  448  ■  .V    /'  .  iao« 

mr  L'!"'"T'  "  «•  ^^  »i%^'8-K.  »88^; 

8- *•■  S»2  ;  1901  Latimer  r.  SoveWiK,,  (W 
-  I'l.  -,  39  8.  K.  155  ;  1»01,  BUte  r.  mS 
Unk«,   -Id.  ~,  89a  E.  187  ;  Tex  •  1899  in 

Noi^herS  P  •  H    r  *•  ^'•^■.  "  S"!'-  1002  ;  1891. 


Oaa«  p.  HatchiT.  72  id.  869,  383  j  1884.  Fnrka. 
f;  *»!:•",  rs  id  90;  1889,  Park.r  r.  6.  Pi" 
to.  83  M.  689  548  ;  181K).  TrawW  In..  Co 
».  8hq.|«rd,   85  i.l,  751,   794  i   1892,  H.-ward 

iSSS'  K  1  '*'  "•  u "'"•  '*  '•'•  *".  28  8.  E.  881 
Jin'  n  "'i"  '•  *S"«'  '"^  '•!•  *»«.  31  »•  E-  92 
iwi'  ^.iT*"  "-.rfi"*'  "?.'''•  '*>•  3«  8.  E.  337 
>j        S"**/-   "'"•    —  "'•     -.  <5  8.  E.  42- 

lt046)     «M  M  V'  »  ""r  'l"""  ^'•'-  ^-  t-'   P- 

11^  ^Jk*  »i/'V  ""•  "»""  "•  »«»"'".  78 
III.    145;  1881,  Coou  r.  People,   99  id.   309; 

\m7'  ^o^",,"-  '^"'""'  '68  i.l.  30,  41  N.   E. 

ff:>"Ur"&?i88o"tr:'kr»;^M^fi^^ 

110  id.  183,  81  N.  W.  235 ;  1800,  .State  r 
Peter»D,  tb  847,  82  N.  W.  329 ;  1903,  8U.U  » 
Biima.    _  i«.    _,  »4  N.  w.  838  ,  A«a. ;  1874 

'1^1!;  f^-.'.C-.C-  p.  1895,  f  595  (allowablB 
umler  »|*cwl  circamataiice.  tiiakiiiK  it  apiwar 
that  the  iiiter«.t.  of  ju.tice  requiiv  if)  j  Isss, 
Wu.  ».  route,  81  Ky.  13;  .vl;  ISSl!  Wood 
man  r  Caj,Il.rotI..  7  dreenl.  181 ;  1864  sraH. 

143  1859,  Bliss  t>.  Shuman,  47  H.  253  ;  1874, 
State  V.  llenner.  64  i.l.  280;  Mom.:  1835 
Moody  r.  Howell,  17  Pick.  498;  18H  Yo  k  '* 

W.  S0 ;  1862,  Green  e.  Gould,  3  A  .  406  •  I88S 
Com.  r  Ch.„.y,  148  Ma«,.'8,  18  O.  6'2'; 
1890,  Fmncia  p.  Rosa,  161  id.  634  21  V  V 
Ty.  T'»^f^-  8""'h.  1«7  id  87,-  4*^ 
Mich.  676,  70  N.  W.  336 ;  1898  Peonle  b 
Boat,  117  id  678  76  N.  w!  91 ;  I89Wbb 
p.  Feather.'  Ent.,  119  id.  473,  78  N.  W  650- 
^"*;?'  '«»«;«Co..ch  r.  Steei;  63  Minn.  504; 
85  N.  W.  946;  i/M,...  1847.  Tuniey  v.  State 

Seringfellow  I.  State,  26  Misa.  160;  Mo..-  1860 


Smith  ,.  Hutchintpi,' 80  Mr884VlM9'Mever     TltJU^J^'f-   «»    ^'-   ^^    10«1  TlW; 


;;;.Pe«ple-a  Railway  Co",  Wid   623  626  ■  ISrS 

f  97   St":!.*  '•  ?^-  ^-  ^°-  "■  S'l»"  66  i,l.  265 
I(i»7,  State  V.  Dueatmw,  ]:j7  id   44    as  a    W 

tt-il  ^Z  TL'.'"^'  «^te  .."vifalen^;  I'lg 
152  111.  161,  53  8.  W.  895;  MonI  •  C  r  P 
J  3374  (like  Cal.  C.  C.  P.  J  2046)  A'.ir  .  ?m» 
pi^raalte  v.  Edgar,  28  N^br  7oV44  N?  W  ''2 1 
1892  Inauranee  Co.  ..  Gotthelf  86  id.  857,  63 
•1    „V  JV  i,1896,  ftuini  Iron  Co.  v.  Bvni    47 

Ri-1  i?  ,?\y-  ''*8  :  1898,  Harv«r,l  „.  .St  lea. 
60  Id.  101,  82  N.  W.  368 ;  1901,  Dinauiore  p 


8up.  840;  IWS,  KW;  Vv:  8  3  'c' c'  A 
"6,  W  *>il27  :  1903,  R^iney 'CeV  ^  it 
R"co^ffK''5^^  "«*-;.lW2.  Rio.lnuuleW: 

«^''iL"lL^?^\"T"'  "n.^"*'-   '2  Vt.  684 
iss'-.    i   '  M^Pherson  «.  Rockwell.  37  id.  162; 

i«  M   w  i.^)"?*"  '•  l^ort  Howanl,  60  id.  121. 
91    20^'iif  V  '^««t  <^„gR,Mell  e.  l)avis.  isf. 

Q.  .      S^*'."?5   ^-  ^*-  1035;   1895,   Poratli  r 
State,   90    M.    5.^7    jj    ^. Z^.    1061-   IM?" 
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568  'iM^'^  "•,'*••  ^"i  »»  '•'•  33.  7Vn.  W 

W    I'-O^or;'."",*'"  "■  ^'***'  1"  '''•  318,  90  .V. 

N.W.  l'o7,  M5.  '  '■  ^"*'*  "^  '"'•  *'^'  " 

In  the  following  nilinga  certain  question. 

lum'  r?^^^  "••i"."'-  ?o>  111  t^«'-  603,  44  Pac.  189; 

26^.'l«n"?  «•  n"";r'"''  1"  *'«■  S''7,  40  .S.  E 
^BJ,  1902,  Sivell  p.  Hopan,  115  ■■■1.667  40  .S  V 
1.  ,1895.  8,.n;nKfield  R.  'co.  p.  wS,  155  HL 
«V  *°.*^-^'^-  l"'*  •  1898.  Stat,.  P.  Fontcnot. 
r\  t  ^r^  *^"'  19  So.  112  i  1854.  Lee  p.  T  S 

212,  65  N.  W.  965 ;  1858,  Sjiear  p.  Ricluudson, 
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TESTIMONIAL  NAKRATION. 


[CHAr.  XXV 


TTie  entire  regulatiou  of  the  procedure,  furthermore,  ii  attended  by  i 

fixed  rules      For  example,  wIk.i  an  improi^rly  suggeative  que»Uon  haa  bee 

put  but  ruled  out.  It  t.iay  be  allowed  to  be  phrased  in  proper  form  and  i.( 

again,' although  presumably  the  harm  haa  been  irretrievably  done ;  or  th 

witness  in  such  a  case  may  be  prevented  from  answering  at  all  on  the  sabje( 

of  the  question.*    The  proiier  cou8e<juence  to  be  applied  in  peculiarly  a  mattt 

for  the  trial  Court's  distwtiou.*    Nevertheless,  there  are  certain  canons  * 

gmdance  which  may  be  formulated  for  the  trial  Court  as  the  general  foundi 

tion  for  ita  discreUonary  rulings.    Tliey  are  none  the  less  rules  of  Uw  eve 

though  their  application  may  not  be  the  subject  of  an  appeal    They  are  t 

two  sorU,  answering  the  two  questions,  (a)  when  muat  questions  be  forbidde 

because  of  the  danger  of  improper  suggestion  ?  and  (b)  when,  though  siicl 

danger  exists,  may  the  questions  nevertheless  be  permitted  by  way  of  excep 

tion  ?    This  distinction  is  sometimes  ignored ;  but  it  is  a  real  one.    When  i 

18  said,  for  example,  that  a  hostile  witness  may  be  asked  a  leading  question 

this  form  of  stating  the  rule  is  erroneous,  because  the  determination  really  i 

that  there  is  no  danger  of  false  suggestion,  i.  e.  that  tlie  question  is  not  lead 

ing  at  all.    On  the  other  hand,  when  a  witness*  memory  is  exhausted  and  Ik 

18  therefore  allowed  to  be  led.  the  leading  question  is  allowed,  but  by  way  o 

exception.     There  is  a  disUnotion,  then,  between  holding  a  question  to  be  al 

lowable  because  it  is  not  suggestive  and  holding  it  to  be  allowable  tKauaK  it  v 

suggestive. 

§  771.  Saine:  (2)  «a«.  of  Leadtof  Qn^ttoa. ;  Aaaumiac  •  OoDtroverM 
Pact  A  question  which  in  part  assumes  the  truth  of  a  controverted  fact  ma* 
lead  a  witness  to  reply  without  taking  care  to  specify  that  hi.  nnswer  is  based 
on  that  assumption,  and  may  thus  commit  him  to  an  assertion  of  the  assumed 
fact,  though  m  fact  he  may  not  desire  or  be  able  to  do  so.  This  is  obviously 
a  danger  to  be  prevented : 

im,  Iktt,  C.  J..  inSleerr  LMe,  44  N.  H.  010:  "[A  question  i.  lading]  whe«  ti.e 
question  .uunMs  any  f»>t  which  i.  iu  controveray.  «>  that  the  an.wer  may  iUuy  or  an 
parent  y  admit  thathct  Such  .«  the  forked  question,  habitually  put  by'«Z%ou„^, 
Lr^tvti "  TlT^  tfc*  plaintiff  doing  when  the  defendant  stJ^ok  him  TtZ 
controversy  being  whether  the  defendant  did  strike.  A  dull  or  a  forward  witneM  m«, 
answer  the  first  jmrt  of  the  queatioii  and  neglect  the  Ust " 

whlT:  ^"^''^'^  ■'■•  '"  ^u"i'"''  '"*•  ^''^  '•  ^'"Pl^'  ^  «••  "'•  70*  (the  issue  being 
whetl^erthe  insured  was  really  deceased  or  had  fraudulently  pretended  to  be  drowned 
qu«itions  of  the  following  nort  were  held  improper:  '  SUte  what  was  the  nature 

87  N.  H.  31;  1896,  Peopla  r.  Nino,  H9  N  Y 
817.  43  X.  E.  853:  1814.  8.,v.lcr  r.  Snyder,  6 
?.'?"•  A^V  i*"'  *"»"»  "•  Small,  II  8.  t  R. 
\ili  »*?•  Truiiimell  t>.  MiDiicle,  29  Tex.  3«1; 

lo?  '  f^'!^"^"-  ""*"•  ^^-  C-  A.  857,  85 Fed. 
695  ;  1849,  Hopper  r.  Com.,  «  Oratt.  888. 

45  Aifwi'*""'  '^"*°''  '"'•  ^'  "Co""-  «»3, 

4.^  o  "JJ  "®''  ^"'k.  ».  State,  120  Ala.  888, 
S4  So.  981  ;  1858,  H.UIer  v.  State,  20  Oa.  153. 


165  (refusing  to  uuthorize  tlie  witn'eaa  to  lie  prel 
I*"J- .J™'". *"?**""«  ^ "  .fi"  remwly  wonlJ  be 


wone  tbaa  the  dueaae ;  it  ia  one  which  so  far  as 


we  know  has  never  been  applied  in  practice  ;  if  a 
reinwly  known  to  law,  yet  whether  it  shall  be 
applied  in  any  case  is  a  matter  which,  like  that 
as  to  the  asking  of  leading  c|uestions  is  for  the 
discretion  of  the  Court  preaiilinK;  .  .  .  a  little 
wholHoome  punishment  inflli't»l  u|nD  the  coun- 
sel that  indulge  in  such  questions  would  no 
doubt  soon  stop  the  practice"). 

»  For  the  general  doctrine  of  judieuil  diaerf- 
turn,  see  anie,  1 18. 

For  leading  questions  by  the  judge,  see  po^, 
i  '  o4< 
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th.  Irttor  If  ,»t  tb«  .piri,  of   r.wX,l^     :.  *:?.  ''"'*"  '•y  **•'•  '>«^c«  Into  coTori.« 

§  772    •«.•:  C.11UI,  fo,  Aii,w«  -Y..'  or    Ifo'    ai»-      « 

garded  a.  generally  a  leading  and  imprZT.  f  i  T^lJ".'  "'  ' "" " '»  «- 
that  «uch  a  question  carries  it.  .uclS.  •  ^!^«"''«'''»«.  't  i«  obvioun 
the  form  of  lords.  l^^ni^Z^l^^ '''^^'l''  '""•'  "'  ^"""'  "«"  '" 
refused  the  offerr-)doe.  indeJd  Iv^  iiLTf' t.  ^""  ""'  ""^  ^''"^  y°« 
.tive  answer  is  desired ;  butle  op^ii'^  tnM^Dir"'"  ''?  '"  '"«™- 
fused  the  offer?-)  by  no  mean.  ^r^.  Y"V  r*  '"^  "'"  J""  '«- 

depends  almost  wholly  upon  the "ntoiZn  7       "  '"!"''  "  ""SS*"^'""'  '"d 
it  mny  or  may  not  be  i'    Cf'ZT'^r '"""''  '"  "'»'«'  »"«»». 

r^^'^^S^';:^^^     i-  -  -^  th. 

form,  because  both  affrmative  and  n»™  ^  '*  ''""  ''"™  »''"  ''efcct  of 

noss'  choice.  NeveruXs  S..H  ^  ""'""'"  ""  P^"'*"**''  '"'  tl.o  wit- 
it  rehearse.,  lengthy  dlrwhTcl  theTtr  "'"'  k'"^"""  '"•^'"»- '"  »«  '«"- 
tioned.  and  thuT  auppS.  h^m ti  J  fu  T  ""?'  ""' °t''«'-'-  have  men- 
without  any  effort  by  the  iratwer  ■  T.""""  *  "'J'  ''*  ''"'O'F'rate, 
ingl7.  the  sound  viei  i,  that  such  aTlJn  '  "'  "'  ^'"^  """"'  ^''''"'d. 
.ccording  to  the  amount  of  ^^  l^^^^Z^^,  ^Tt  tST' 

r^  tor  one  leitgu.  •;;d  on.  laj  of  l„nd  to  «id  ii  S""  '"•'*"'"''*»  "'  •'"•'n  B.  Bu* 

•riy  «lmitof  ,„  answer  '  yw '  or^no'  U^  1   ""■"•  '"**'">  =  "  "  -J"**  "ot  pmp. 

b.  leading  or  not  depend.^n  ,.  "dete;™inaUo„  o^.L"- •'"°"  '"  '*""  "'  »  •>"'"»^  'orm 
particolw  answer;  and  we  tW>>lt  oue.tin,rr  K.  /  ""  '1"''"'^  "''*"'•"  "  «"«?«"»»  any 
not  .uch  a.  inquirl  into  a  .inXfLt  t         i.    *'  ^°T  '""'=*' '"'"  »«*n  »««  Sne  «r^ 

.och  a. .  he  di2 .  or .  h.  d^^!!^r.r  oV^^tu "  ''""T.r  r  •  *- '-  -^" 

...  B      P   •  «"<:w.  .  .  .  A»  to  the  question  now 


Hewitt  e.  Clark,  91   id    608     isi?  4  '       '*• 

«»v-  887  ;  1867.  Willey  ».  PorUniouth,  35  N.  H? 

•^'"np««thffannIo(foHiiimnronrietvofiiit«/Mrf       «„„'    "■•■>•  uiiin.     4  set  of  Latin  oum' 

'<V<pi«*ion,mcroJ:exami«at^Z^t7in  "i*  ""''   Pn'l'^e.l    after  t)„  lectun,  to  fh^ 

.„.    •  "•  '^°-  "•  D«lwi)rh,  92  Ter    «■•«  m  a   u" 


gi  ^^°t  "£r'h^'rn.T.7t'..r;- 

tion  commenced,  with  ■„o,,„,.-  weMid  <e,r.^ 


•quired  J  but  all  we  had 

tion  cominenced  with  ■  nonne/  we  , 

•nd  If  with  'an/  we  replied  'non." 
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w.d.r  «oiMMmtion,  w«  thtok  it  would  p««d.  Ih«  Mt.tMl  law^r  who  I.  aninforiMd  u 
il^'J^^".w  ^  ^  ^  d-frmln.  fro...  th.  quM(l.«  .Ic,  whrthw  (b«  ..uninM  d* 
«r»d  to  pron  UiM  llw  witiiM  bad  or  IumI  not  trMifferrad  Um  ctrtiAoM*." 

Three  attitudet  are  represented  among  the  Court. :  (a)  Moat  Coorta  treat 
•uch  a  queition  aa  depending  upon  the  circumaUncM,  in  the  manner  above 
auted  ;•(*)»  l«w  CourU  seem  to  treat  it  as  always  propar ;«  (e)  while  a  few 
seem  to  treat  it  as  necessarily  improper* 

J  11^  .•"?:  <>PP«>w«'«  Wltiieaa  w4er  Oreaa-amUMtlen.  The  typical 
situation  in  which  the  witness'  presumnble  bias  removes  all  danger  of  im- 
proper  suggestion  is  that  of  an  opponent's  witness  under  cross-examination 
The  purp<me  of  the  cross-examination  is  to  sift  his  testimony  and  weaken  its 
force  in  short  to  discredit  the  direct  testimony;  thus,  not  only  the  presura- 
able  bias  of  the  witness  for  the  opponent's  cause,  but  also  his  sense  of  reluc 
tnnce  to  become  the  instrument  of  his  own  discrediting,  deprive  him  of  any 
inclination  to  accept  the  cross-examiner's  suggestions  unless  the  truth  forces 
him  to.  Accordingly,  it  is  well  settled  that  on  cross-examination  of  an 
opponent  s  witness,  ordinarily  no  question  pan  be  improper  as  leading : 

1820.  Wil«^',  Trial,  2  Onen  (.Sc.)  110:  Mr.  A/,.m,,;  "I  .m  »„r.|y  ,„titW  to  iMd 
to  cro«..,.m.,..tionJ",  Lord  />„,«„,,  ..  No,  ,  „e„r  he.rd  thst  with  u.  -Tiu^ iZ^ 

"l:;  GT:tt?r.;'*  ;?"'^ '-  ="«'"-'• "'-"  ^"•^  "-^^  •'^  ^  -'"-  -^'-^f. 

Wi,Applelan,  C.  J  in  Slate  t.  Banner,  W  Me.  270:  •<  C«^„mlnatlon  of  »„  opp*. 
neat .  w  ..m.  ; in  Ie»d,„g  for,n]  ia  sllow.ble.  Why  ?  Becaa*,.  J..ing  died  b,  hlmTt^ 
opponent],  it  h»  been  in»gined  tlmt  there  was  some  tie  of  sympathy  or  in.*ie.  "h Lh 
would  induoe  paHi.lity  on  th.  part  of  the  witue-  in  farorof  the  JLtJwLocS  hl»!"^ 

682;  I8«,  V.  n.  V.  Dickinion.  S  McLwi,  331 
('  the  w.tneM  liarinK  h'en  c>lled  by  on«  party 
may  not  he  niually  willina  to  diM^low  ill  he 
knows  th(t  ihsll  be  hroraCle  to  the  other  ")  • 

ii'^Jir  Sl^P^"  '■  '*'•'••  1"  Wl*  12?,  M 
a.  W.  098.     Ciim|«t«  I  915,  poll. 

Unneceewry  doubt  han  •ometlme*  been  thrown 

on  th.a  luhjiH-t  by  iiiUuiiilentood  paiwigee.     A 

croin-examiiiation  waa  objecteil  to  a*  aainir  ie«l. 

iiig  queationa  in  the  8«ven   BUhopa'  Tr&l,  12 

How.  St.  Tr.  310  (1688),  and  the  judge  ny.  : 

You  munt  «iiw«r  any  queationa  that  ai«  not 

eninaring  queationa  " ;   hut  the  aame  objector 

■rterwarda  givea  aa  hia  reaaon  that  the  queationa 

were  aakwi    "only  to  enl^,1m^  and   to  poaacaa 

popple  with    fooIUh   notiona   and   •transe  con- 

«lt^    I.  e.  tiie  matter  itnnlioi  dishonorable  con- 

duct  to  the  Kintc  »nd  the  proam-ntion  wished 

to  aroid  the  aubject ;  but  no  further  principle 

•eem«  to  han>  been  brought  out.     The  reniHrka 

n  Hardy  ,  Tnal   24  HoV.  Bi.  Tr.  t5t  (1794), 

in  which  Mr.  Knkine  waa  told  by  L.  C.  J.  Eyre 

"  You  are  not  to  put  the  very  wonia  in  hia 

n^outh,  even  on  a  croaa-examination,"  were  aaid 

of  a  w.tne88  manifestly  farorable  to  the  <■!»«». 

examiner,  and  were  not  intende<l  to  be  applied 

to  the  onlinary  caae  of  a  hoatile  witneaa. 

That  leading  inifstion*  are  not  unalty  to  he 

Mked  on   croaa-examiuation   ia   mainUined   by 

Mr.  Joseph  Phitty,  in  Practice  of  the  Law,  III 

892.  because  the  reaaon  aboye  quoted  from  him 


»  1897,  Coigler  ».  Bhodrs,  38  Fla.  240,  21 
8;..  109 ;  1896,  State  v.  Wiekliff,  95  la.  S88,  04 
J>.  W.  283  J  1879.  M.  Keown  r.  Harrey,  40 
Mich.  22«  i  185(1,  Bartlett  t.  Hoyt,  88  N.  H 
165  i  1858,  Spear  v.  Kichardaon,  87  id.  2« ; 
18«0,  Page  V.  Parker,  40  id.  «3  ;  1863,  Steer 
V.  Little,  44  id.  618 ;  1862,  Tinaley  ,.  Carey.  20 

JW»,  16  ».  W.  231  (wn  ijuotation  tupra). 
,./»'J*^'    AJ"™*  »•    Hiirrolil,    29   Ind.   200: 
1859,  Pelamouixes  v.  Clark,  9  la.  18. 

,..«?."•  *'".'*  "•  •'ohnson,  29  Ln.  An.  718: 
1880,  Marc^y,  J.,  in  Pciple  r.  Mather,  4  Wend. 
S48 ;  1840,  V.  8.  ».  Dickinson,  2  McLean  831 
(  the  form  laid  down  in  some  of  the  books,  'do 
you  or  do  you  nut  know,  etc.,'  is  a  leading  ques- 
tion, and  may  be  ao  emphasixed  as  to  indicate  in 
the  strongest  terms  the  desireil  answir  ") 

•1836,   Parkin   v.   Moon,  7  C.  ft  P    400. 

I  2957  !  Cal.  C.  C.  P.  1872,  §2018;  Ga.  Civ 
Code  1895  I  6283  Cr.  0.  J  1019  (leading  qu^l 
S:  •1  If'"?!"''  •'.'•"'*'•  '»  cross-examina- 
?h.m..  ^«i  ?.  '^'""*,i"  •''«"'«<'"  may  forbid 
them) ;  1884,  Tade  v.  Hatcher,  72  Oa.  8.59  383  • 

i'^«?'""-,«i  '»87,  I  6079  ;  ky.  C.  C  P  •1895; 
\  i,'  1888,  Townsend's  Succession,  40  U 
if^l'lh^  *••  *?*i  '"*•  *"«'«  "•  B«"ner, 
!  ^itn^/f^T**""""'''"');  '835,  Moo,ly 
S'8«  '■,L"H"'i-  "«;0'Annot.  C.  189^ 
I  837  ,  1820,  Harrison  v.  Rowan,  3  Wash.  C.  C. 
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f^'  deporting  from  the  onhJrruhZZTV^  ^'"""^   "  "'"  «"»»- 

however,  .llow  it  on  the  condUio^  tut  le^?„^  '"  ""*  '^'   '  '-^  '■   ^ - 

two  r„k,i.  however,  have  „„thi„T  „l!^'"« ''"?'*"""  ^  '""  "'l^^'  I      r;,. 


a- 


f.  to    n  ., 

'  "tun  ( fK.st 
•  '•■  "■  -'  ",']«► 


two  rule,,  however  have  „rr  -       '''*^«"«'l"««tion.  .. 

I  780);  the  form  of  LVtbn  .^"t^  ''"'":'/""  ""  "'  — 

o'  tricking  a  hostile  Sii^'  "'""^"'«  *'^'*  "  '"^onibU  .. 
I  774.   Saa* .  Witaaaa  HoatUa^  bi 

•ri««  whe«  the  witne^a,  thou^"  S  bv'th?^^    ^  ^'""'"^  -''•"'-" 
Imased  against  hU  ca«ge  an.H..  .^     "  P""y  ««n»«nin  '   p    •,    r„.f 

f-tio„a  of  deaired^Lo';'  Hrr'Xi'  '"  ''^"'  ''  ''^  --' "  '         '- 
'•"•J'ng:  ^     ^"^  *  I""""""  «=»nnot  be  object/onable  m 

187i   J'    ,  ''•'7  ««^y  to  •eknowle.lgc  the  i,«Mi«;.U:  •     *• '"  *"  """on  affBiuM 


887  ■      •  «>o  ;  i884,  Fkraooi  ».  Huir 
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negses  unwilling  for  any  other  reason  to  tell  all  they  may  know;"  though 
the  two  classes  are  not  different  in  principle,  nor  always  distinguished  by 
the  Courts. 

§  775.  Sua* :  Praliinlaary  Undisputed  Xattcn.  When  a  witness  is  asked 
about  matters  preliminary  to  the  main  topics  of  controversy  —  matters  essen- 
tial to  1)6  brought  out,  and  yet  not  themselves  in  controversy  — ,  such  as  the 
witness"  nanio,  age,  residence,  relationship  to  the  parties,  and  the  like,  it  is 
obvious  tliat  there  is  usually  no  danger  of  improper  suggestion,  simply 
because  there  is  no  motive  for  it: 

ISOn,  Mr.  W.  D.  Erant,  Notes  to  Pothier.  II,  226 :  "  The  good  lenie  of  the  rule  is 
perfwtly  iimnifeHt  wilh  rnipect  to  all  caaea  where  the  question  propounded  involves  an 
•nitwer  iniiuediatfly  bearing  upon  the  mvriu  of  the  lause,  and  indicating  to  the  witness 
•  representation  which  will  I)e8t  accord  with  the  interests  of  the  party.  But  where  the 
questions  are  merely  introductory,  where  the  mere  answer  of  yes  or  no  will  leave  the 
point  of  the  cash  precisely  as  it  found  it  and  can  only  be  material  as  laying  the  founda- 
tion for  a  further  inquiry,  the  reason  of  the  oltjection  does  not  occur,  and  the  objection 
itself  apiiears  to  be  ill-founded ;  and  the  making  it  can  only  proceed  from  a  captious  and 
petulant  disiKMition  to  interrupt  the  course  of  examination." 

IMO,  Mnrcy,  Sen.,  in  People  v.  Mather,*  Wead.  247  :  "  If  the  question  relate  to  intro- 
ductory matter  and  be  designed  to  lead  the  witneas  with  more  expedition  to  what  is 
materiul  to  the  issue,  it  is  captious  to  object  to  it,  even  if  it  be  leading."  > 

§  776.  Sama :  (3)  Bzoeptiona  allowed ;  Trial  Conrt'a  Diaoratlon.  In  spite 
of  the  danger  of  suggestion  by  questions,  there  arise  situations  in  which 
tlie.se  dangerous  questions  become  a  necessity,  —  situations  in  which  the  risk 
of  losing  useful  testimony  outweighs  the  risk  of  false  stiggestion.  Whetlier 
such  an  exceptional  situation  exists  on  the  facts  is  a  question  for  the  deter- 
mination of  the  trial  Court.*    Nevertheless,  there  are  one  or  two  common 


38  Mr.  142  ;  1874,  SUte  «.  Bennrr,  64  id.  279 
{me  qiiotiition  mprn);  1835,  .Moody  v.  Kowrjl, 
17  ri<'k.  4»8  :  1886,  MrHrid«  v.  WnlUce,  62 
Mi<h.  453,  29  N.  W.  75  ;  1897,  People  v.  Oil- 
letpie.  111  id.  241,  69  N.  W.  490;  1830,  I'eonle 
».  Msthcr,  4  W«»d.  247  ;  1883,  St.  I'lair  v. 
V.  a..  154  U.  8.  i.'iO,  14  Sii|>.  1002;  1896, 
Putiiniii  V.  V.  8.,  162  id.  687,  16  Sup.  923. 
The  hiiw  of  the  witneu  may  be  presumed  from 
hia  aitiintiiiii  aa  to  intrrcat  or  relaiionahip,  before 
it  ia  UiHi'lnsi'd  in  liia  teatinioiiy  ;  1824,  Clarke  >'. 
Siiirery,  Ky.  fc  Moo.  HO,  Beat,  C.  J.  fone  .riHli. 
tor  ofa  Iniukrupt  aKaiiiat  another).  In  one  nil. 
iiiK  tliH  doctrine  aa  a  whole  haa  hecn  deninl: 
1825,  Anon.,  1  Lew.  Cr.  C.  322  ("Bayley,  J., 
refuatHi  to  allow  an  adverio.'  witueaa  to  )>e  led, 
althonch,  as  lie  said,  he  wa.s  aware  aonir  Jiidftea 
difTered  from  him  in  opinion.  His  reaaon  was 
that  it  aiTordeil  an  opimrliinity  for  collusion 
between  the  ]iarties  and  their  witneaaea,  ami 
that  n  witiieaa  might  be  instriiotrd  to  give  cer- 
tain anawen  in  outer  to  make  him  an  adverae 
wilneaa  and  tliereliy  enable  hln  connael  to  put 
leadiiig  qiiestionn  to  liini)."  Thia  fantaatic  nia- 
•oiiinK  proniaea  to  handicap  all  honest  counwd 
Uxaiiae  a  few  may  practise  dialioneatly  ;  more- 
over, if  a  witness  were  aa  enniiinf;  aa  the  one 
iiiiaj(ined  Sy  the  learned  judge,  he  would  cvr- 


taiiilv  be  cnnning  enough  to  fnlfll  his  plot  with- 
out the  aid  of  leading  iineations. 

»  1836,  Parkin  v.  Muon,  7  C.  *  P.  409, 
Alderson,  B. ;  1837,  R.  v.  Mnn>hy,  8  i.l.  3(i6, 
Coleridge,  J.  ;  1841,  Towns  v.  Alford,  2  Ala. 
380;  1846,  Blevina  v.  Vofit,  7  id.  374  ;  1832, 
StratfonI  K.  Sanfonl,  9  Conn.  S83  ;  1882,  llniil- 
ahaw  r.  Coiiilia,  108  III.  434  !  1896,  Peoiile  c. 
Caldwell,  107  Midi.  374,  66  N.  W.  213  ;  1849, 
WaUli  V.  Agnew,  18  Mo.  626;  1840,  V.  8.  t'. 
Dickinson,  2  McLean  331. 

1  Arnmi:  1874,  Oannon  i>.  .SteTen^  13  Kan. 
467:  1864.  Hall  r.  Taylor,  45  N.  H.  407  ;  Or. 
C.  0.  P.  (  836  ("nnleaa  merely  forninl  or  pri'- 
liininarr '  questions) ;  1889,  HansruHuck  p. 
Com.,  85  Va.  707,  8  8.  E.  683. 

Xevertheleds,  in  sccpninni'e  with  the  genemi 
principle  (ante,  |  769^  if  such  n  matter  — c  if. 
name  or  age  —  should  be  the  subject  of  real 
contnn-emy,  a  suggestive  question  would  be 
impro|ier. 

^  The  cases  on  this  point  sre  collected  ante, 
I  770.  It  is  common  to  say  imlicially  that 
"  leading  ipirstions  are  allowable  in  the  trial 
Court's  discretion,"  and  it  is  often  im|ioKailile  to 
say  whethi'r  this  appliea  to  the deflnition  of  siiih 
a  question  or  to  the  exeeptionsi  allowanw  of  it. 
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'iVZ  r^'  '  """  -"^^^-^  §  ^^0)  has  been' JI 

unable  wittTt  ex^arer;  awT  «v"  JT'"*^'  '^^'"'  '^'  '^'^-'-  « 
••*.  where  he  uuderetauds  what  h!  Ih  J""'"^  °"  '''•'  '^'^''^d  P"i"t- 
recollect  what  he  knows  _!£!  ,  J  ret'T  r '"  T'"'  "•""''  »>"*  -"""t 
aided  by  a  question  suggesting  tl^  an  wT  tr'-'T;?"  ''''"'"''^•'-  '""y  »- 
be  rehed  upon  to  p„,vent  im^sitior  ""'  ^'""'^  '^'«'="'i"»  -"""t 

are  fint  to  test  the  witnen.'  own  kn^llL       '    *"  »PP'":ation  i.  „„t  alway.  evi,l..„l      V 

rwt'r '>"  -"  '''''^-^''^^^%:^^^^    ^^t "'-'  '•^  ^- '^"  •  "«- 

Tiew  to  stimulate  or  Hx  hw  recollection." «  ^   ^•^'  «oto«uporaneou8  eveuK  with  a 

D-cdaau.  Where  the^isTs  Jll"*""*^"**"' '  **"*"»•  "»'•"«»-.  Mtaraf. 
-erely  does  not  appre^l  u  So:?:  S"""  ?  V*''^'  ^"^  ^'^  -^''- 
^  s«y  anything  about  it.  a  queTtLn  ^m""'""^  *''''"'''  """^  ^''"«  «  ""«ble 
detaUs  may  be  allowable/wherot -er  T"  V'^'f ""  '^^'^<^^^y  to  the 
necessary  to  name  all  of  the  deta  l'  ZZ.r"  'f'"^'  ''  '"•^^  »"'  be 
•nay  suffice  by  association  to  s  m  kt!  .^re  'T^^  "  •  ""  ^  '""^'^  °^  *»•«» 
The  common  situation  of  this  sort  runll  't  ''V""  "'  ''"'  "^"'"i-'der. 
enure  testimonyjs  that  of  acLw»oofr?//rr  '^~"8'"'"'  "'«  l*--'" 
«tuat.on  is  that  of  a  person  too  ll  orl^^^S^T  "  "'f"  "f ''''  ^  -""'^d 
ulate  sentences;  here  the  sentenc^S  u^^viV     ^^""^  '  °'''°  ^"  "''''=- 

leavmg  him  as  little  as  possib  e  to  1     ^  .       '?""'*  ^"'  '"'»  «"gg«stively 
a  misunderstood  signal  oCe!.:  or  dt:!?  "'  ^^^  ''^'''•""^  ^'"^  '-'«-  of' 

-  -tantially  the  same  ^^^^^^^2^:^:^^:^^.^ 


I.n!loS,^rlr3  r-  T..n«,    ,  C„„p  43.  El. 

••  St.  i>.r,  H  Tox.  462.  '       '•*•  '^"'« 

•  1»7».   foon   r.    People,   09   111.   349  (but 


899 


190a  John*,!,  V.   I'eoplr,  202  M   "■)  v    t' 

o»i    (lipaf-iiiiiie)  .     loo-i     I,  ,/  •'»«.». 

38N..hr     304.'3.0*'^^',;i^''\;^"'"g-«''»-^^ 

mo^rii'-ic''-""-'"'--'''-"^^^^^^^^^^^^ 

that  hwul,  ;»,^,  I  liis*       "  ''™''  *"•'  ""Jer 
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been  questioned  (pott,  §  1029).  Hence,  as  it  is  often  practically  impossible 
to  inform  the  witness  of  the  subject  of  his  testimony  without  suggesting  the 
details  of  the  statement,  such  a  suggestion  has  been  commonly  allowed ; '  and 
80  also  for  the  impeached  witness'  explanation  of  his  statements.* 

§  780.  MlslMding  Queationa  by  Crou-czaminar.  (a)  A  question  which 
assumes  a  fact  that  may  be  in  controversy  is  leading,  when  put  on  direct 
examination  (as  noted  ante,  §  771),  because  it  affords  the  willing  witness  a 
suggestion  of  a  fact  which  he  might  otherwise  not  have  stated  to  the  same 
effect.  Similarly,  such  a  question  may  become  improper  on  cross-examina- 
tion, because  it  may  by  implication  put  into  the  mouth  of  an  unwilling  wit- 
ness a  statement  which  he  never  intended  to  make,  and  thus  incorrectly 
attribute  to  him  testimony  which  is  not  his:* 

1835,  Mr.  Joieph  Chithj,  Practice  of  the  Law,  2d  ed.,  Ill,  001 :  "It  is  an  establuhed 
rule,  as  regards  cros»«xatuinatiou,  that  a  counsel  ha*  no  right,  even  in  order  to  detect 
or  catch  a  witness  in  a  falsity,  falsely  to  assume  or  pretend  that  the  witness  bad  pre- 
viously sworn  or  stated  differently  to  the  fact,  or  that  a  inntt.T  had  previously  been  proved 
when  it  bad  not.  Indeed,  if  such  attempts  were  tolerated,  the  Engliah  Uar  would  soon  be 
debased  below  the  most  inferior  of  society." 

1704,  Hanly't  Trial,  24  How.  St.  Tr.  754;  Mr.  Entine,  cross-examining  a  witness  to 
the  proceedings  of  an  alleged  seditious  meeting:  "  Then  you  were  never  at  any  of  those 
meetings  but  in  the  character  of  a  spy  ?  "  —  "As  you  call  it  so,  I  will  take  it  so."  —  "  If 
you  were  not  there  as  a  spy,  take  any  title  you  choose  for  yourself,  and  I  will  give  you 
that  " ;  L.  C.  J.  Egre.-  "  There  should  be  no  name  given  to  a  witness  on  bis  examina- 
tion. He  states  what  be  went  for,  and  in  making  observations  on  the  evidence,  you  may 
give  it  any  appellation  you  please."  After  a  r^ietition  of  the  practice,  Mr.  Gilibt:  "  I 
am  sorry  to  interrupt  you,  but  your  questions  ought  not  to  be  accompanied  with  those 
sort  of  comments ;  they  are  the  proper  subjects  of  observation  when  the  defence  is  made. 
The  business  of  a  cross-examination  is  to  ask  to  all  sorts  of  acts,  to  probe  a  witness  as 
closely  as  you  can;  but  it  is  not  the  object  of  a  cross-examination  to  introduce  that  kind 
of  periphrasis  as  you  have  just  done  ";  Mr.  Enkine:  "  But,  on  a  cross-examination,  coun- 
sel are  not  called  upon  to  be  so  exact  as  in  an  original  examination;  you  are  permitted 
to  lead  a  witness";  L.  C.  J.  Eyre:  "I  think  it  is  so  clear  tl>at  the  questions  that  are 
put  are  not  to  be  loaded  with  all  the  observations  that  arise  upon  all  the  previous  parts  of 
the  case ;  they  tend  so  to  distract  the  attention  of  everybody,  they  load  us  in  point  of  time 
so  much ;  and  that  that  is  not  the  time  for  observation  upon  the  character  and  situation 


1  1807,  Conrteen  r.  Tonw,  1  C«mp.  48; 
1820,  EdmnmU  v.  Walter,  3  Stark.  8  ;  1884, 
I'hcenix  Ins.  Co.  v.  Mmj;,  78  Aln.  310  ;  1882, 
People  V.  Ah  Ynte,  60  Cal.  95  ;  18S7,  Gunter  i;. 
Watson,  4  Jones  I..  457  ;  1878,  FHrmers'  M.  F. 
Ills.  Co.  V.  Bair,  87  Ph.  128  ;  1898,  Union  P.  R. 
Co.  v.  OBrien,  161  V.  S.  451,  18  Sup.  f"8; 
1893,  Norton  tr.  Paraoua,  67  Vt.  526,  32  Atl. 
431  ;  1857,  Ketchinginan  v.  State,  6  Wia.  426  ; 
1883,  Rouiula  ti.  State,  57  i<l.  5:S,  14  N.  W.  865  ; 
compare  the  citations  ante,  {  761.  Contra: 
1839,  Hallett  v.  Conaena,  2  Moo.  k  Rob.  238 
(Erskine,  J.,  would  not  let  the  counsel  "read 
from  his  l>rief  the  very  words  which  the  (other! 
witness  hail  so  ileuieil  having  used  "  ;  that  method 
being  allowable  only  when  it  was  necessary  to 
keep  out  "parts  of  the  conversation  which  are 
not  evidence  "). 

*  1391,  Farrell  v.  Bastun,  161  Haas.  106,  86 


N.  E.  751  (to  correct  a  mistake  on  cross-exami- 
nation, reference  was  alloweil  to  the  sup|Kwed 
contrary  occurrence) ;  1888,  St<me  v.  Ins.  Co., 
71  Mich.  81  ;  1873,  Bullard  v.  Pearsall,  53  N.  Y. 
230 ;  1889,  People  ■>.  Kelly,  113  id.  647,  21  N.  E. 
122. 

^  The  following  anecdote  neotly  illustrates 
this  trick  of  a  "  loaded  "  or  "forked  "  unestion  : 
"Sir  Frank  Ixickwootl  was  once  engaged  in  a 
caae  in  which  Sir  Charles  Russell  (the  late  Lord 
Chief  Justice  of  England)  was  the  opposing 
counsel.  Sir  Charles  was  trying  to  browi>eat  a 
witness  into  giving  a  direct  answer,  'Yes,'  or 
'No.'  'You  can  answer  any  question  yes  or 
no,' declared  Sir  Charles.  'Oh,  can  yon?'  re- 
torted Lockwood  '  May  I  nsk  if  you  have  left 
off  beating  your  ..ifet'"  (Green  Bag,  vol.  XII, 
p.  671). 
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W.^*"""  "  "  '"P^"*  ""*  -  •  "^  "'  '-lenc  it  ought  „,r.,  to  be  departed 

»  constable  teatifviiiir  to  outram..  — .  ,.    "^™  ""•>  complicity  in  cnme  and  outraee, 
•  Ilow  lung  have  ,orJ^rt;.ri^  „  1' L?  "^  'r""^""""  '°'  "' "'""'"»  "^  the  *itne» 

Wl.™  dU  ,<,„  murt.™*  B  jTwl  .r    •     '""J""'"-    Co»"»l  I-  no  Hgbi  i»  „, 

•«.»•  to.  11  ™,„„  «„,,„?.  ii^Lr»r '~°  ™"^  I"  p""!  »p »" 

S  .f '  ^  '  i  :  .  '  *  *^""^^^  '""^  '"'^  "«<«  M  a  fact  a  matter  uDon 
which  no  evidence  has  been  offered,  nor  discuss  offered  evidence  Tthli^^ 
presence  (post.  §§  1806.  1808);  this  is  merely  an  applica  ion  oV^hl  ^  ^? 
rule  against  hearsay;  (3)  the  rule  requiring  IZ!^^:!:^^:^'::^ 
execution,  to  be  sko^  to  the  opponent  before  the  witness  retLsS  ^859^ 
IS  a  rule  deigned  to  prevent  unfairness,  but  does  not  concernThe  pS 
principle ;  (4)  the  rule  that  a  cress^xaniination  cannot  go  beyond  th^cZ 
of  the  direct  examination;  this  is  sometimes  trickily  used  by  l^^Z 

hl\  tL;,«L  '1"'»"?"  •"••"DinR  that  the  witnew 
h«.    testified  „  he  had  not  in  fact,  excluded  ; 
«nch  questions  have  a  tHidency  to  irritate 
c«nfu«,  and  mi«le.d  the  witne«,:  the  pTrUe. 
.nd  the.r  oounsel,  the  jury  and  "the  pSg 


jnilge,  and  they  emharraia  the  adniiniatmtion  of 
i'i"^*2;  ""'•  ^^^  '■  Williams,  ill  La.  -  . 
86  80.  821  ("witnesaea  should  not  be  proM-^x- 
ammed  on  the  asanmption  that  they  have  tes- 
tified to  facts  toachin)^  which  they  ha 
no  testimony"). 


have  given 
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direct  examination  to  a  few  safe  topics ;  the  unsoundness  of  this  rule  (which 
iuvolvea  a  different  principle)  »  considered  elsewhere  {pott,  §  1887). 

§  781.  IntlaldatiBg  and  AoDoytiic  Qaaatiaaa  by  Pro—  sTsmliicii  An  in- 
timidating manner  in  putting  quastions  may  so  coerce  or  disconcert  the  wit- 
ness that  his  answers  do  not  represent  bis  actual  knowledge  on  the  subject. 
So  also  questions  which  in  form  or  subject  cause  shame  or  anger  in  the  wit- 
ness may  unfairly  lead  him  to  such  demeanor  and  utterance  that  the  impres- 
sion produced  by  bis  statements  does  not  do  justice  to  his  real  testimonial 
value.  These  are  two  of  the  notorious  abuses  of  cross-examination,  and 
always  have  been,  both  in  the  early  period  when  it  was  still  chiefly  used 
by  judges  only,  and  also  since  the  time  of  its  mature  elaboration,  more  than 
a  century  ago,  as  the  greatest  weapon  of  truth  ever  forged.  In  the  following 
noted  passages  of  fiction  its  inveterate  abuse  has  been  satirized : 

1837,  Mr.  Ckarlei  Dkketu,  The  Pickwick  Club,  c  XXIV:  '"  Nathaniel  Winkle  I  > 
■aid  Mr.  Skimpin.  '  Here  I '  replied  a  feeble  voice.  Mr.  Winkle  enterad  the  witness-box, 
and  having  been  duly  sworn,  bowed  to  the  Judge  with  considerable  deference.  '  Don't 
look  at  me,  air,'  said  the  judge,'  sharply,  in  acknowledgment  of  the  salute ;  '  look  at  the 
jury.'  Mr.  Winkle  obeyed  the  mandate,  and  looked  at  the  place  where  he  thought  it 
most  probable  the  jury  might  be;  for  seeing  anytliing  in  his  then  stite  of  intellectual 
complication  was  wholly  out  of  the  question.  Mr.  Winkle  was  then  examined  by  Mr. 
Skimpin,  who,  being  a  promising  young  man  of  two  or  three  and  ibrty,  was  of  course 
anxious  to  confuse  a  witness  who  was  notoriously  predisposed  in  favor  of  the  other  side, 
as  much  as  he  could.  'Now,  sir,'  said  Mr.  Skimpin,  'have  the  goodness  to  let  his 
Lordship  and  the  jury  know  what  your  name  is,  will  you?'  And  Mr.  Skimpin  inclined 
his  head  on  one  side  to  listen  with  great  sharpness  to  the  answer,  and  glanced  at  the  jury 
meanwhile,  as  if  to  imply  that  he  rather  expected  Mr.  Winkle's  natural  taste  for  perjury 
would  induce  him  to  give  some  name  which  did  not  belong  to  Mm.  '  Winkle,'  replied 
the  witness.  'What's  your  Christian  name,  sir?'  angrily  inquired  the  little  judge. 
'  Nathaniel,  sir."  '  Daniel,  —  any  other  name  ? '  '  Nathaniri,  sir  —  my  Lord,  I  mean.' 
' Nathaniel  Daniel,  or  Daniel  Nathaniel '/ '  'No,  my  Lord,  only  Nathaniel  —  not  Daniel 
at  all.'  '  What  did  you  tell  me  it  was  Daniel  for  then,  sir  ? '  inquired  the  judge.  '  I 
did  nt,  my  Lord,'  replied  Mr.  Winkle.  '  You  did,  sir,'  replied  the  judge,  with  a  severe 
frown.  '  How  could  I  have  got  Daniel  on  my  notes,  unless  you  told  me  so,  sir?'  This 
argument  was,  of  course,  unanswerable.  '  Mr.  Winkle  has  rather  a  short  memory,  my 
Ix)rd,'  interposed  Mr.  Skimpin,  with  another  glance  at  the  jury.  '  We  shall  find  means  to 
refresh  it  before  we  have  quite  done  with  him,  I  dare  say."  '  You  had  better  be  careful, 
sir,'  said  the  little  judge,  with  a  sinister  look  at  the  witness.  Poor  Mr.  Winkle  bowed, 
and  endeavored  to  feign  an  easiness  of  manner,  which,  in  his  then  state  of  confusion,  gave 
him  rather  the  air  of  a  disconcerted  pickpocket.  '  Now,  Mr.  Winkle*  said  Mr.  Skimpin, 
'attend  to  me,  if  you  please,  sir;  and  let  me  recommend  you,  for  your  own  sake  to  b«!ar  in 
mind  his  Lordship's  injunctions  to  be  careful.  I  believe  you  are  a  particular  friend  of  Pick 
wick,  the  defendant,  are  you  not  ? '  'I  have  known  Mr.  Pickwick  now,  as  well  as  I  recollect 
at  this  moment,  nearly '  —  '  Pray,  Mr.  Winkle,  do  not  evade  the  question.  Are  you.  or 
are  you  not,  a  particular  friend  of  the  defendant's  ? '  '  I  was  just  about  to  say,  that '  — 
♦  Will  you,  or  will  you  not,  answer  my  question,  sir  ? '  '  If  you  don't  answer  the  question, 
you'll  be  committed,  sir,"  interposed  the  little  judge,  looking  over  his  note-book.  '  Come, 
sir,' said  Mr.  Skimpin, 'yes  or  no,  if  you  please.'  'Yes,  lam.'  'Yes,  you  are.  And  why 
couid  n't  you  say  that  at  once,  sir  ?   Perhaps  yon  know  tiie  plaintiff  too  —  eh,  Mr.  Winkle  ? ' 

J   0  ^  "*""«  "  Stareleigh,"  given  by  the  novrfirt  to  tUs  judge,  is  supposed  to  have  signified  Mr. 
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•I  don't  know  her ;  I  Ve  Men  her'  •  Oh.  you  don't  know  her,  but  tou  We  leen  her ?  Now 
h.v,  the  go«l„««  to  tell  the  geottemen  ot  the  jury  what  yoj  mSlyZ^l^mMe' 
•    mean  th.t  I  am  not  mt.n..te  with  her.  but  that  I  have'seeu  her  wbeu  I  w"  t  tTcLl  on 

2«  if.i,^"S  tH ".   J ' '.,  "^'"  '*"'  'J""'""''  ^-  y°"  •  ^«-"  time!:;  you;.. 

quire  it,  ..r.     And  the  earned  gentleman,  with  a  fir.n  and  .teady  frown,  placed  hJhli'Z 

Z^LtT  T    •""'r*'  •"»P'"°«"ly  at  the  jury.     On  thi.  question  the^'^^o*,  tl    edi  J" 

ug  brow.beat.ng,  customary  on  .uch  point..    First  of  all,  Mr.  Winkle  »id  it  w«  o«L 

mp««jble  for  h.m  to  aay  how  many  ti.ne.  he  bad  Men  Mr..  Bardell.    TlTen  he  Z^ 

.f  be  had  seen  her  twenty  time,,  to  which  he  replied,  '  Cert^nly,  -  more  th^T.^' 

.wear  ^LiZ^^  T'  ^  '"^  "''  "*"  '""  '  '"""''«'>  time.- wtether  he  cnuWnt 
.wear  that  he  had  Men  her  more  than  fifty  time.  -  whether  he  did  n  t  know  that  he  b^d 
M^n  her  at  least  Mventy-five  time.  -  and  so  forth ;  the  «tisfactory  conciZn  ,1^  .  J 

^t'  .Z*-' «^""«»  havmg  been  by  these  means  reduced  to  the  requisite  ebb  of  nervo^ 
perplexity,  the  examination  wa.  continued Tracy  Tuoman  anH  A.,»...f.,    e  '^"''"' 

and  each  wa.  driven  to  the  verge  of  desperation  by  excewive  badgering."  ^'  ' 

18o7.  Mr.  Anthony  Trolhpe,  The  Three  Clerks,  c.  XL :  •'  Mr.  ChaffanbraM  was  one  of 
an  order  by  no  mean,  yet  extinct,  but  of  whom  it  may  be  said  that  Zr  rL^Uar  tuTare 
wmewhat  le«  often  Men  than  tbey  were  when  Mr.  Chaffanbra^.  was  fn  1^  uS 
ThoM  who  most  dreaded  Mr.  Chaffanbrass,  and  who  h.«l  met  occasion  to  io  ^  were  the 
witnesses.  A  ru-al  lawyer  could  find  a  protection  on  the  bench  when  his  powe™  oTendur 
anee  were  tried  too  ar;  but  a  witnes.  in  a  court  of  law  ha.  no  proti.  He  c^m". 
there  unfeed,  without  hope  of  guerdon,  to  give  such  awistance  to  the  State  in  rZlZZ 
cnmeand  aMisUng  justice  a.  his  knowledge  in  the  particular  case  mav  enable  h,„.Taffo7 
and  justice,  in  order  to  ascertain  whether  bi.  testimony  be  true,  finds  it  neceZrv  to^nh! 
ject  b.m  to  torture  One  would  naturally  imagine  that  an  undU  Jb^d  hr^'o^c  ^."^ 
evidence  would  be  best  obtained  from  a  man  whoM  position  was  n.ade  ealy  and  wh«e 
mult  ^h  T    ^"nr'''  """  '}'"  "  ■"'  *^«  ''''■'  t°  turn  a  witness  to  g^'^^.^ount  I 

?-^l  K  .  1.  '  A*"^  *'■"""'  """*  ^  *""""^  '"to  falsel.o.«ls.  so  that  he  may  he 
falsely  shame.  ;  he  must  be  accuMd  of  all  manner  of  villany,  threatened  with  all  manned 
of  punishment :  he  mu.t  be  made  to  feel  that  he  ha.  no  friend  near  him,  that  thHorM 
1.  all  against  bun  ,  he  must  be  confounded  till  he  forget  hi.  right  hand  f n,„  I  l.TefT  t  li 

dence.  What  will  fall  from  hi.  lip.  when  i„  this  wretched  collapse  must  be  of  s  J,ul 
value,  for  the  best  Uler.ts  ot  practised  foren.ic  heroes  are  daily  uLd  to  brine  it  IZut 
and  no  member  of  the  Humane  Society  interferes  to  protect  th'e  wretch.  Some  «o.U  Jf 
torture  are  a.s  it  were  tacitly  allowed  even  among  humane  people.  Eels  a^,  skinned  abve 
and  witnesses  are  scarified,  and  no  one  s  blood  curdles  at  the  sight,  no  «,ft  heart  L  sick- 
ened at  the  cruelty.     To  apply  the  thumb^rew,  the  boot,  and  the  ra^k  to  «  e  vi^tm  be  ore 

rZlT  M^  i^*^;    *'•"  '^"Sreg^^^  to  hear  him  turn  a  witness  inside  out,  and 

chuckle  with  an  inward  pleaaure  at  the  .uocess  of  his  cruelty."  » 

The  remedy  for  such  an  abuse  is  in  the  hands  of  the  judj,'e...  The  disgrane 
of  the.s,.  occurrences  is  even  more  theirs  than  that  of  the  otiendiug  counsel  • 
for  the  .urmer  have  not  the  temptation  of  partisanship  to  .-.way  them,  and 

'  Mr.  E.  Msmjon's  •'Cro88.exsmin«tion  —  a     There  ii,  eoo<l  rea.linc  in  t\w  >tter  of  peh„l. 
Soc-mno  D,»log,«,"  (8  Uw  Quart.  Rev.  160),  is      written    bv    ,S,„olle,7to    «    ..mn^     w'm     n-l 
.neat  «.tire,  after    he  manner  of  the  Platonic     wantonly  alm«.a  hin.  iKoas"  Merori's^fV  " 
.IniloRue,  on   the  8l,us..s  of  eross-examinatiou.      minater'Hall,  1,235)  "«"'"'•"«  "•  "-t. 
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their  duty  to  interfere  is  easier  to  fulfil  than  the  counsel's  duty  to  refrain. 
The  slack  sense  of  duty  thus  so  often  exhibited  becomes  the  more  blamable 
m  contrast  with  the  scrupulous  sentimentality  which  will  be  exhibited  in 
insisting  on  the  tender  quiddities  of  the  law  that  favor  guilty  persons  — 
such  as  the  rules  for  confessions  and  the  privilege  against  self^mination. 
For  the  probably  guilty,  when  brought  to  book,  there  is  often  an  abundance 
of  protection,  while  for  the  unimplicated  and  innocent  witness,  coming  to 
serve  justice  and  truth,  there  is  scanty  assistance.    The  sport  is  of  more 
i-iterest  than  the  victim.     Such  judges,  as  well  as  counsel,  were  justly  pil- 
loned  by  the  great  novelist;  and  his  pen  expressed  only  the  widespread 
feeling  of  dread  and  disgust  among  the  laity  for  the  abuses  of  the  witness- 
box.    Those  abuses,  it  is  true.  are.  as  a  whole,  probably  less  to-day  than  they 
formerly  were ;  but  they  are  in  many  places  still  not  uncommon.    They  are 
too  frequent  when  they  occur  at  all.    The  just  denunciations  of  high-minded 
judges  have  sometimes  stigmatized  these  practices  as  they  deserve;'  and 
there  can  be  no  doubt  that  the  law  sanctions  the  power  and  establishes 
the  duty  of  the  trial  judge  to  use  a  proper  discretion  to  prevent  and  rebuke 
them : 

1806,  Mr.  W.  p.  Evan,,  in  his  Notes  to  Pothier,  II,  229:  "The  abases  to  which  thU 
proced..re  is  liable  are  the  subject  of  rery  frequent  complaint,  but  it  would  be  ab«)lutelv 
impoMiUe,  by  any  but  general  rules,  to  apply  a  preventive  to  these  abuMS  without 
destroying  the  hberty  upon  which  the  benefiU  al«ve  adverted  to  essentially  depend;  and 
ail  that  can  be  effected  by  the  interposition  of  the  Court  is  a  discouragement  of  any 
virulence  towards  the  witnesses  which  U  not  justified  by  the  nature  of  the  cause,  and  a 
sedulous  attention  to  remove  from  the  minds  of  the  jury  the  impressions  which  are  rather 
to  be  imputed  to  the  vehemeace  of  the  advocate  than  to  the  prevarication  of  the  witness. 
Whatever  can  elicit  the  actual  dispositions  of  the  witness  with  respect  to  the  event.— 
whatever  can  detect  the  operation  of  a  concerted  plan  of  testimony,  or  bring  into  lisht 
the  incidental  facts  and  circumstances  that  the  witness  may  be  supposed  to  have  sup. 
prMsed.  -m  short,  whatever  may  be  expected  fairly  to  promote  the  real  manifestaUon 
of  the  merits  of  the  cause,  is  not  only  justifiable  but  meritorious.  But  I  conceive  that  a 
client  has  no  right  to  expect  from  hU  counsel  an  endeavour  to  assUt  his  cause,  or  what  is 
a  more  frequent  object,  to  gratify  his  passions,  by  numerited  abuse,  by  embarrassine  or 
intimidating  witnesses  of  whc»e  veracity  he  has  no  real  suspicion,  or  by  conveying  an 
impression  of  discredit  which  be  doe.  not  actually  feel;  and  that  where  snch  expectations 
are  intimated,  there  u  an  imperious  Huty  upon  the  advocate,  who,  while  the  protector  of 
private  nght,  is  also  the  minister  of  public  justice,  which  requires  them  to  be  repelled. 
Considering  the  subject  merely  as  a  matter  of  discretion,  the  adoption  of  an  unfair  con- 
duct  in  cross^xamination  has  often  iin  effect  repugnant  to  the  interesU  which  it  professes 

''T?  lu  ■  :  "'  ''°''*"'"  unfavourable  an  injudicious  asperity  of  cros^exami nation 
may  be  to  the  advancement  of  a  cause,  it,  for  the  most  part,  is  congenial  to  the  wishes  of 
the  party;  the  neglect  of  it  is  regarded  as  an  indifference  to  his  intereste  and  a  dere. 
siSm°'  ^'^*^  "^  '*  ''  ^""^  "'  *''"  "*""  harbingers  of  professional 

1827,  Mr.  Jenmg  Bentham,  Rationale  of  Judicial  Evidence,  b.  II,  c.  IX  b  III  e  V 
(Bownng's  ed.  vol  VI.  pp.  338,  40rt) :  "Under  the  name  of  brou,.beating' (a.  mode' of 
oppression  of  which  witnesses  in  the  station  of  respondente  are  the  more  immediate 

Uiuk  tbat  the  art  of  cross^ezaminatioo   is  to 
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tl.e  right,  the  Ie«  neJd  hw  i"  or  anf.ucT  !!li       '  h^^ihe  mon,  cleTly  »  ,i.i.  i,  in 

cu  be  committed  b,  ...yl^v^t  wi»  ll  LTl^^"  '^'  r'  "'  """"^  "h'eh  "ever 
Kre^  «p„«io„  of  rep^h^tf  fo^e  uh  .  K  ,•  ^"'''r  ^J""  '''*  •««»»?"«••  •  ■  •  Rule  1. 
however  exprewed  _  l.yT^' "'""' """'''"'••^.''  mendact,:  every  ,uoh  wanife«t.tio.,. 
out^tof  Jex::?i„.ti^'T„S/rCi:::aT„ed"f^^^  --(e^pedaHy  at  t..^ 

tJ.e  tendency  of  .uch  .tvle  of  «ld™L  we^  to  nl  .  T  ^  ""  -""""'"S  "dvocate.  If 
the  ,.me  time  that  th;  Jt  on  ofT  2^1^.  r  "f"''^'''"  "'  "'»'«'^*'  ''"'h.  .t 

plan  of  examination  -  th^  Vexati„„  ^  ■   ^^ '"PP''**  »»  «<I"»I  eff«ct  by  any  other 

considerable  duraUon.  the  fitertv  mUu  ^"H  "^  ^*'"Z  "''"P  '^*"")  "<"  »•*''-«  '^  •  'y 
furthera..ce  of  ju"tW     Hut  2  Tf   ^     '°'"^'  ''"'  P"'P»'>'"«r»nt  advantagi  for  thi 

.dvanuge.  eve„^r;::pecrS  fTrt  e  Z  oflS^  ^  foT^'  T*  ^f  '  '^ 
assumption  of  this  Icind  K,  ~nr„    if  ',,'  "**'"*  '"  •«  the  natural  resu  t  of  an 

person'investe..  wi J  ".„d  .oiinj ^ITTIm."'^'"'',  "''"'TT  '"'  "'•'  ^' "'  * 
natural  that  an  honest  witness  "hou  d  i^  «.,.fn  i  ?  ?  f°"">J«''le,  it  seems  full  „ 
•nd  due  utterance,  and  e"erahXh  .S.ft.  f  1"  ."^'u  *'""  '^'^"""^  "'  recollection 
and  involuntary  faUehood  Li   hT.  ^  ?°  '"''"'^  ^^'"y^  ""»  »elf-contradiction 

The  quiet  mode'above^rbedl    J'tTV""""  '""""•'  ** '^'"•'"«''  and  expo^ 
the  outrageous  modi™  torn  hH.     '^  •*•*"*  •"**Pt»''e  of  this  K,rt  of  ibose: 

Rule  2.^h  unwtJra^'Jr^esUt  IL  if  n"t"t/"  !!i%"'"-  ""•"  "'  »•■•  -•  •      ' 

to  be  checked,  with  mar W  Z;;  lTo;"b;l:''ud^^  r  "l^  '^  *'«'  '^'-»'«'  ""^ht 

any  misbehaviour,  which  beine  wiC^Ln  ^i  n   7-  J'"J8*-    ^"  'he  presence  of  the  judge, 

without  censure,  i;««me.  in  XTtt  2  ttLViL'h   ''^ '»>•  judge,  is  regarded  bj  hiS 

particularly  shodd  thr^pwSof  U  llT  W.l^  T"'  "^""'  ^-^^f^-    O"  '"'»  "">« 

the  authorization)  of  it,  hrcTnnot  eve  ^;o^'rvt'  t"  ''°""'"'"'"'  («'"«'»'  "  '"  «ff~t 

anon  present  t..emselv„  on  the^T  thl^wL     i^r""^'  T^'^'l'  "•"'  "" «""» 

lance  and  occasional  interferenM^f  f  h-  •  f""^}^-     ^''«  ''«'»«'>d  for  the  honest  vigi- 

sideration  is  had  of  the  s^rt"  ^^f  the  t^n^l'f  ^  *"  "''H  '•"*  "'""S'"'  *»•*''  -^-o  «»"- 

of  the  a,lvocate  is  exlld      SinisW  ^T'*"°"'  *°  "^'f ' «"'  '»•«  occasion,  the  probity 

gating  him  to  this  imp'^^rpr^tiS^  7ls   -""J"™'''' -riety  concur  in  iu.t^: 

disposition  to  mendacityVan  hoS'wiinesf  hL  JI  r*  ?!,''"'  ^'''*  •"PP«'i«°"  of  a 

examining  advocate  (the  iud™Lvi„rsuZ.^^v  '""^  aooordingly  by  the  cn^a- 

manner.ftrthesakeof'rrthf-atZ.^^^^  thee«n,.nation  to  be  conducted  in  that 

the  probity"  of  the  witne«  We  ul.fdi.t^H        ?"•  """"'"ation  aU  doubte  inspecting 

check  to  the  ,*tula„ro?  tl.rwU,f«l  For^„«  J""- '^'  ^V^'  P"''''""  °^  Wy'-K  • 
injury,  the  inj„,ed  witnL  has  p^^.  J''h' "^^rtT'™  "'  *"";'?•  '""''''  '^^  "P-  "^  'he 
liniiU  of  a  just  defence  t^n^  fC^  .  "  ^  "^  conception  as  overetepping  the 
nes.  ha,  bein  suS  wi^hout^^L"  '""» '"«"'y-  »>»'«  °<«"'™d,  in  which  the' wiu 
cause,  under  the  t^rtu  '  Tnfli^^H  t^  ^''if  *"'"'"'  "'"''^y-  "  *«"  "^^  without  just 
advocate.    Lar^e^vlr  I   hf.  t  h  J"t  h™  ''^-  ',*"  "PP"""'""  ""^^  '"•"'«"'^^«  °f  ■«>  '»'lve'i» 

afford  his  piXtirto  the  w';,t^s  e  therl;'  r"""  °'  "'""'"^  ""'  J"''««  ''"^^P"-  »» 
the  purpose  of  stlv  na  „,  .n     -T  '  !l    ■   ''  *he  commencement  of  the  j^rseoution,  for 

aJniits  of."  »t.-»uch  inadequate  «»t«faction  a.  the  nature  of  the  ewe 
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18M,  Lord  Langthlt,  M.  R.,  in  Joknulon  r.  7W>/,  S  Beav.  601 :  ••  Witnwuim,  and  p«r> 
tieuUrly  illiterate  witiiMtes,  must  alwavi  b«  liabl*  to  give  iiiiparfect  or  erroiieoiu  evi* 
deooe,  eren  when  orally  examined  in  o|ieii  Court.  Tlia  novalty  u(  tli«  lituation,  tiM 
agitation  and  hurry  wliicli  accoinpauie*  it,  the  eajulery  or  intiiuidation  to  which  tlie  wit> 
ii<^M  may  he  Kubjettad,  the  want  of  queetiooa  calculated  to  excite  thoee  recollentioiw 
which  niiglit  clear  up  every  difficulty,  and  the  confuiion  occasioned  by  citNw^zaminatioD, 
a*  it  ii  too  often  ooiiductrd,  may  give  rise  to  important  erron  and  omissions." 

1857,  Lowrie,  J.,  in  Eliott  t.  Bofit;  SI  Pa-  W:  "It  is  entirely  natural  that  in  tha 
public  trial  of  causes  the  earnestness  of  counsel  should  often  become  unduly  intense  ( 
and  it  is  not  possible  ti  prevent  this  witliuut  such  an  attribution  and  exercise  of  {lower 
as  would  be  entirely  inconsistent  with  that  freeduro  of  thought  that  is  necessary  to  all 
thorou);h  investigation.  The  retnedy  for  it  is  to  be  found  in  inner  rather  than  in  outer 
discipline.  Those  who  are  xealonsly  seeking  the  truth  cannot  always  b«  watchful  to 
measure  their  demeanor  and  expressions  in  accordance  with  the  feelings  or  even  with 
the  rights  of  others.  This  leul,  even  when  inonlinate,  roust  be  excused,  because  it  it 
necessary  in  tlie  search  of  truth;  and  generally  it  is  not  possible  to  condemn  it  as  nii» 
guided  or  excessive  until  its  fault  has  been  proved  by  the  disoovery  of  the  truth  in  tlw 
oppo.tite  direction ;  and  possibly  its  very  excess  may  have  contributed  to  the  discovery. 
When  the  presiding  judge  is  respected  and  prndent,  a  hint  kindly  given  is  generally  all 
that  is  needed  to  restrain  such  ardor,  when  it  does  not  arise  in  any  degree  from  habitual 
want  of  respect  for  the  rights  of  others  and  for  the  onler  of  public  busineaa.  Witnesses 
often  suffer  very  unjustly  from  this  undue  earnestnesa  of  counsel,  and  they  are  entitled 
to  the  watchful  protection  of  the  Court,  lu  the  coui't  they  staml  as  strangers,  sur> 
rounded  with  unfamiliar  circumstances,  giving  riite  to  an  embarrassment  known  only  to 
themselves ;  and  in  mere  generosity  and  common  humanity  they  are  entitle<l  to  l>e  treated, 
by  those  accustomed  tu  such  scenes,  with  great  consideration,  —  at  least  until  it  become! 
manifest  that  they  are  disposed  to  be  disingenuous.  The  heart  of  the  Court  and  jury,  and 
all  disinterested  manliness,  spontaneously  recoil  at  a  harsh  and  unfair  treatment  of  them, 
and  the  cause  tliat  adopts  such  trea^  .nt  is  very  apt  to  suffer  by  it  Tt  is  only  where 
weakness  sits  in  judgment  that  it  can  benefit  any  cause.  Add  to  this  that  a  mind  rudely 
assailed  naturally  shuts  itself  against  its  assailant,  and  reluctantly  communicates  the 
truths  that  it  possesses."  * 

The  following  instance  illustrates  for  orthodox  practice  the  dividing  line 
between  propriety  and  impropriety: 


*  The  principle,  in  one  or  another  form,  is 
recognized  in  the  followint;  statutes  and  cases; 
Alaska  C.  C.  P.  1900,  $J  662,  076  (like  Ur. 
Annot.  C.  189-2.  $  833,  84H) ;  Ark.  8tata.  1894, 
{  29(5  ("The  Court  shall  exen-ise  a  ressoiialile 
control  over  the  mole  of  interr'«ati»n,  so  as  to 
make  it  rapi<l,  distimt,  a«  littlt-  .iiinayiiig  to  the 
wituea*  and  as  rH'eetive  for  tlie  extraction  of  the 
truth  aa  may  be  ") ;  Cal.  C.  V.  P.  1872,  {  2044 
("The  Court  must  exerciie  a  reasonable  control 
over  the  mode  of  iiiterro^tion,  so  a.s  to  make  it 
as  rapid,  as  distinct,  as  little  anuoyiuf;  to  the  wit. 
ness,  and  as  effective  for  the  extraction  of  truth, 
as  may  be  ;  but,  snhjert  to  this  rule,  the  (larties 
may  put  such  iieiliiient  and  legal  questions  as 
they  see  fit") ;  {  2066  ("  It  is  the  ri){ht  of  the 
witness  to  be  proteeteil  from  inelevant,  iiii- 
prD|K-r,  or  insulliiix  ijuestioiis,  ami  from  liarsh 
ar  insultiiix  demeanor  ") ;  1897,  People  v.  Uur- 
ratit,  116  I 'at.  179,  48  Pac.  75  tafTT  an  answer, 
"Yes,  I  hii»e  seen  him,"  the  iioestion,  "That 
is,  Yoii  inuinne  yoii  itavi-  ? "  was  held  profierly 
excludad} ;  Coon.  Gca.  St.  1887,  {  7W  ("during 


the  trial  of  a  cause,  witnesses  shall  not  be  inter- 
rnpted  except  for  the  pur|H>8«  of  having  notes  of 
their  testimony  taken  bv  the  stenographer"); 
Ky.  C.  U.  P.  1895,  {  593  (Court  is  to  exeruiae  a 
"reasonable  control"  over  interrogation,  so  ss 
to  moke  it  "as  little  annoying  to  the  witness 
and  as  elfeetive  fur  the  extraction  of  the  truth 
as  may  be  ") ;  1901,  Bute  ».  fnudible,  165  Mo. 
329,  65  S.  W.  559  (a  merely  abaave  cniey-<'xami> 
nation,  held  improper);  Mont.  <'.  C.  I'.  1895, 
f  f  3.172.  3402  (like  Cal.  C.  C.  P.  H  3044,  2066) ; 
:872,  Haines  v.  toK  Co..  52  N.  H.  470  (ques- 
tions intended  to  intimiilate  or  embarrass  the 
witness,  held  improper  ;  questions  asking  expla- 
nations should  be  made  "in  mild  and  brief 
terms,  and  in  a  civ-'  manner");  Or.  C.  C.  P. 
1892,  SS  8:i3,  848  i  Ke  Cal.  C.  C.  I>.  ff  2044, 
2066) :  Utah  R«v.  Hi.  1898,  $  3«33  (like  Cal. 
C.  C.  P.  S2066). 

For  intimidation  hii Ote  oppotunt  in  fhr,  coiir'- 
room,  see  pott,  f  1399.  For  intimidation  ts 
obtain  a  an^fimif,  see  poit,  fS  831  ff. 
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1820,  Ingi"  Triat,  88  How.  St.  Tr.  957  000 •  M,  a^^^i  .  . 

•eeomplice:  « I  think  you  told  u.«m.»;i!!.'.h.„  rvf^"'*  •«*««•»'"'"«  •"  Mr^ 
plot]  th.t  did  not  CO  J.  ,„  ,J:^^X^Z!^Zif^^''::\T:^"'''^'  "»^.»^'""»- 
pwtend  to  My,  th,t  th«  next  tin,.  I  eon^uo  h.« TJ^  ^  "  """^  **•     '  «i"  n"* 

done  toKlay."  Q.  CrtiUnl,  Z  ■  uZ  ?«.  VL  ,'=•","*«""""««'•  -vrything  „  I  h.,, 
good  memory  y-    A'-yI  ^rW.  '  -    o    ^^  "'u'  ^"'""'''•"7  ""Sht  to  h,v  . 

j..hor..,.LHi„gMthr'oS:i''r„,u?.;  A°"y::''iC'r'tr'' ""■•  ■"-••' 

they  oome  to  my  woollection."  ...  Mr  ««m«  •  «  tk'.;  .  k  '  ,'  "'"""»•'«'•««  •• 
tion...  Mr.  A,Mp,u. . - 1  .„  „ki„^  him  .  q„".fion  -  '  ['  c^'Jl'l""'  ""t""'  .""'"■ 
not  now  olM«-rve  on  the  eridenee  "    Mr   j  7  ,""'"•    •  ■  ;  ^-  C-  J  Doll"'  ■■  "  Yon  ihoiild 

then,  will  be  a  new  -tory  ?  "  S?, 'c.-r^i' •  .^r*™ 'T  ""'•  "^  '"'■'"'  "«'«'"• 
A.//0...  ..  All  theM  obwrration.  ,«  ^IZiL  .  T..  *»'«T»"'  ""7  'o'd"  I-  C.  J. 
it  himMlf,  .when  nexM  S„e  ruTtX^'T^r  »rj '/»//-*«, ;  "He  ha,  .aid 
thU  I  put  the  queetion,  whether  he  wn„M  t,.       lu  '*°""^  ""'"  »»>"'»».•»"<«  upon 

«  .  new  story  the  next  time?"  A  "No  ^U  «vthiL  „«-l  ''*■"■  "'*'""  ''"'  **" 
oometo.Un(lhere,Iwillatateit."  "  «yf'»''K  new  ocean  to  my  mind  when  I 

18  at  once  useless,  wastefnl.  and  disrespectful.'  '        '•"' 

(2)  Kepeating  an  allowable  queation  already  once  aw»„,r,^  «,  •        . 

(3)  Repeating  the  same  testimonial  matter  of  the  direct  e  Kim Lh„„k 
,u.st^on^,„  tl.^tness  an.,  on  cross..a,nination,  is  a  pr::ess™h  oSTn' be! 

t«in»,i ;  excladfd  in  discretion ).      •»'"'"*       J»»»(.  8'^»"  »•  Home  Ins.  Co.  58  id.  278,  25 

111.  ir«.\"!I*«^1ex^„|ea"rfetL7;      ^^.L-^I^ftii" '^~- '^  ""^^  «  »"^^ 
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cornea  detinble  (on  the  principle  of  {  995,  pott)  in  order  to  test  the  witnei 
capacity  to  recollect  what  he  has  just  lUted  and  to  ascertain  whether  he  fal 
easily  into  inconsistencies  and  thus  betrays  falsiticatiun.  In  spite  of  its  fr 
quent  tedium  and  unskilful  handling,  tliis  pruceits  often  proves  useful ;  an 
the  discretion  of  the  trial  Court  must  suffice  to  fix  its  limits : 

1873,  Ckritliaiteif,  C.  J.,  in  O'DonnM  r.  Stgar,  35  Mleh.  897, 371 :  •'  The  dtfeodanU  hi 
a  clear  right,  on  cro«»«satnination  of  thi*  wltneis,  to  put  any  queition  ealoulalsd,  not  on 
to  tent  hii  credibility  and  the  extent  and  meaiM  of  hit  knowledge,  but  to  draw  oat  any  fa 
which  iniKht  tend  either  to  contradict,  weaken,  or  explain  any  one  of  the  particular  Htai 
roente  made  by  the  witneaa  or  to  weaken  any  iaferenee  from  the  whole  or  any  part  of  h 
teitimony  in  chief  in  support  of  cither  of  the  main  facta  eiaential  to  the  plaintiff**  ca* 
And  siuce,  it  a  qnestioD  on  croiw-esamination  relates  to  the  anbjeet  to  which  the  dire 
examination  related,  ...  the  Court  oannot  uinslly  lay,  before  the  qoeetion  is  anawerm 
whether  the  answer  will  elicit  anything  tending  to  contradict,  weaken,  or  explain  any  ( 
the  facu  or  the  inference  from  any  of  the  facts  stated  in  the  direct  examination,  or  I 
test  the  credibility  or  the  extent  or  means  of  knowledge  of  the  witness,  the  only  safe  gei 
eral  rule  upon  cross-examination  is  to  allow  ths  party  croiw.examining  to  go  over  tl 
whole  subject  or  subjects  to  which  the  direct  examination  relatett,  and  to  give  him  tl 
chance  to  draw  out  as  far  an  he  may  be  able  an^  fact  which  (within  the  principles  and  f< 
the  purposes  aliOTe  explained)  he  has  the  right  to  elicit  on  eroes-exaniination.  .  . 
Croes-examination  is  the  great  test  of  the  knowled);e  as  well  as  of  the  Tsraeity  of  wi 
nessea.  The  right  to  pursue  it  may  sometimes  be  abused  ;  and  when  it  it  sought  to  I 
abused,  as  when  the  eounstel  insists  upon  going  over  the  samu  ground  again  and  agaii 
or  when  it  is  apparent  that  the  witness  has  already  fully  answered  without  any  appea 
ance  of  evasion,  and  it  it  evident  that  the  counsel  is  merely  pushing  the  witness  fc 
sake  of  annoyance  or  for  any  illegiHinate  purpose,  it  is  competent  for  the  Court  in  il 
discretion  to  put  an  end  to  it.  But  we  see  no  evidence  of  an  attempt  at  such  abuse  i 
this  case." 

1891,  ChampUn,  C.  J.,  in  Zucker  T.  Karpeltt,  88  Mich.  424,  BO  N.  W.  378:  "We  kno' 
of  no  rule  of  practice  that  prohibits  an  attorney  from  requesting  a  witness  to  repeat  whi 
he  has  testified  to  upon  a  particular  point  in  his  direct  examination.  He  has  a  right  t 
have  it  repeated,  for  the  purpoee  not  only  of  testing  the  recollection  of  the  witness,  b« 
of  ascertaining  whether  he  makes  a  statement  at  variance  with  what  he  testified  to  \ 
chief.  Uf  course  it  would  not  be  pemiiraible  for  an  attorney  to  patts  through  the  whole  c 
the  direct  examination  and  ask  the  witness  to  repeat  it;  and  such  was  not  the  case  hen 
The  attorney  had  not  abuwd  his  privilege,  nor,  as  it  appears  from  the  record,  unnecei 
sarily  consumed  the  time  of  the  court  in  a  fruitless  attempt  at  cross-examination. "  * 

(4)  Repeating  preci.sely  the  tame  r"tc-i,.t-i.e  queition  oneros»-examitMlion,i\ 
order  by  sheer  moral  force  to  compel  u  vitness  to  admit  the  truth,  after  ai 
oriijin'^l  false  answer  or  refusal  to  answer,  ia  a  process  which  not  only  savor 
of  intimidation  and  browbeating,  but  also  tends  to  .waste  time.  Accordinglj 
it  is  not  doubtful  that  tlie  trial  Court  has  discretion  to  refuse  or  to  allow  this 
as  seems  best  under  the  circumstances.*    Nevertheless,  when  used  sparingb 

68 


«  1002,  People  v.  Rnder,  186  Cat.  253, 
Pac.  706  ;  1903,  Mathia  r.  State,  —  Fla. 
84  8n.  287;  1883.  Winklemana  t>.  R.  Co.,  62 
la.  11,  17 ;  1850,  Oiiiome  v.  Bacon,  6  Ciiah. 
185,  191  (allowable  in  iliMtretinn  ;  here  by  auk- 
ing  the  witneaa  to  re-state  his  knowledge  ou 
a  certain  point). 

For  otlier  inatancea  of  teilinq  thr.  rrenlleetion 
on  croas-FxaminatioD,  txpotl,  %%  994,  1U06 
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•  1875,  Wealey  v.  State,  52  Ala.  182,  188 
1869,  Schwartze  v.  Yearly,  31  Mil.  270,  276 
1890,  Brown  v.  State,  72  id.  468,  475,  20  At) 
186;  1874,  Demerritt  ».  Randall,  116  Mam.  3:< 
("  how  many  tinica  the  same  <|iieation  alioiiM  li 
ri'peateil  nn  croaa-examination  [when  tlic  »itMri< 
(ieclinpa  to  express  an  opinion  in  answer],  am 
how  far  the  witneas  ahonlil  he  conipellvil  t 
answer,  were  uiatten  within  the  discretion  u 


if  7aC-«l2]  KEPETITION  OF  QCEflTIONa  ,  j,, 

•nd  against  a  witneaa  who  in  tha  cm^^..^:.  ^    i.  ,.  .  . 
ought  to  b,  no  judicial  interfe« nce^,;*^^'^'  ^^*  "  ''^«^>'»«.  »»»« 
exiKHiiento(tha  i.,„„ki„nrr(^il'l^     *  P*'*-? P"  "«"«  «'  the  )«««,., 
h-  «>  keen  and  .Ungl  ,Siev Tl,  '""  f".^  Seque^trati..,.)  which 

tr-cUng  the  truth  J Vx^^^ngl^r'^S^ar^u'^  ''"''";  '""''^••■"  - 
«»U  on  a  deep  morrl  basiTand  t!.«  „n  i '^  .  ""'  ••xH'«"t  «ee.n».  it 
power.  In  the  fonowir;;;,*t  tZ  "'».""'  *""'"  '««'-"'t"te  it, 
moat  nouble  iUustraUo^s^irKnT  *  '^  '*'""""'•  •«"«  »'  »»>« 

1688,  CoMiK  Coiii«y««art'<  Trial,  0  How.  St  Tr  1  (w  /.k    r. 

to  you  .boat  bi.  coming  i„  j.^j^  ^^  ;ourho„«t^.;  **  '^i'"  Tt'*  l^"'/  ""  *^°"°»  ^y 
Qj;'ihen  I  «k  you.  wh,t  did  h;  d^iuLto'^JJl'"  J  V^'-  "•"«'J|''«.  ."d  rto...- 

tag  to  m."    Q.  ..  Did  h,  de.ir.  ,oa  to  let  hi™  I.!!  ,    ^     "*  "*~'«""1  "»»»•- 

troubled  A.  "11.  d„ir«l  a  l^f  J.  ni  J  JTi/T  r""^  '^"""'  »••  "-  «" 
w.n„r  Q.  ..I  do  H.k  you.  <lid  he  dSa^^h.  ?eil,r:hv  ho'^o^n  '°  'r^  "'•  "«• 
WM  becauM  he  would  not  be  known?"    A    "7^    why  h,  would  hare  thow  cloatb« 

'^4''.*, IT"'  '•''  y-  "-"«"«  •»  ««"  21.  r^  *'  -^  '■^""'  "^  -"•"••-^  ••'- 
tb.r.ryr:::^:S;i^^^^^^^^^^^  »an;r.  or  sa.b  Woodcock , 

pWou.IyineonsUt.„t.a„d,o„Cc,^«mi„Zn  hvth**'''°"^'ir  "'"^'''>''  *-  •"•- 
answer. we« eHcited):  (,:..Ho;:^"yr;''°\^!'^^^^^ 

you  .weM-  you  are  no  older? "  A.  « I  will  .,.»,  I  :„  I  *''•'''?■«•''•"•"  Q  "  Will 
•wear  you  are  no  older?"    A    "I  w^iriin!  i         ?u*7f."''*'p'''"    Q-"WlI,ou 

tadict«i  forfelonirrh^n,"^  rnd  on:  llTnt';''  t'"/"'*'  ^''^'  '^'^  "'  «- 
by  the  boy  when  under  arrert  that  he  had^tct,  1^1.^"*  """"'  "'"^  '"  "  «'"'""°" 
following  compri«rf  the  entire  c..«^,rmSon  J  .ht  two  men  entered  the  houae;  the 
frighted  thi,  poor  child  out  of  hiT^^"  "  »^"^''''^T'i"''"^  =  f'""'^'''  "  ^ou  had 
Cou«rf;  ..  Do  you  know  wha  n,taTdX™  1.  ?„,T  "  •  .°  ""'  *'''"'' '"'  *■"  "^"'i'»" 
Witness:  "Upon  myoath  I  do  not  knor-  r°2I/ ■  Mr'""  "'  ""'  '^'-  "''•""" 
patrol,  do  not  know?"  H-.Vn,,. .-  .T.^  .u^Tu  "th^'T""" '^  ""'"■'" y""' • 
"  You  .hall  not^lip  through  my  Unger,^  '  wLt  .  rr^  ""'"  '"^•'"  '^'"""''•• 
not  know."  CouJiel :  "  Upon  your^Th  ,ir  ?  -^  u't^  ^'^"."'^  """^  ""^  ^°"<"  ^  d- 
yon  never  hear  that  then,  w«  a  reward  of  forf !  n„     -,      "•"  "J  ^°  "'"  "    ^'""'"'■-  "  «•! 


harpy,  68  Micfi.  3?7,  87  N.  W  8087l898  Stem 
V  Stanton.  184  Pa.  468,  89  Atl.  404  •  188? 
^'»«y  :^-  *"'?'•  '"»  Tex.  71.-!:  1898   Sb."*' 

F«?  1^?  B  Co.  „.  Smith.  27  V.  C.  A.  485.  88 
F«l.  183  (Mcliwion  of  thinl  or  fourth  mpetit  on 

U..  »6  \«'.^  640.  70  S.  W.  829.    Th.  folS 
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nue.  «o  far  m  it  denl-s  a  .Incretion,  ia  dearie 
""'»?•';,"»«.  People  ..  liarberi,  U9  N  7 
S.M.  4S  N.  K.  635  ('-we  are  whollv  unable  io 
ferceive  a„y  ,nch.  element  of  imp^hal.ility  i'^ 

«iae  and  unuaiial  denartnre  from  the  ordinar^ 
and  usnal  methods  " ;  Sere  the  accii.«d  wm  «k3 
the^  Mme  queation.  .ix  or  eight  time,  in  ,^ 
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entitled  to  forty  pounds  m  the  price  of  that  poor  infant's  blood?  "  Wilnu$  :  "  Your  honor, 
I  cannot  say."  Counsel:  "  But  you  ikatl  say  before  you  leave  that  place."  WUnea :  "  / 
haee  heard  nih'r  pfn/ile  talking  about  tuch  things.''  Counsel:  "  So  I  thought;  and  with 
that  answer  I  leave  your  testimony  with  the  jury." 

1820,  Queen  C.irvliiie'a  Trial,  Linn's  Ed.,  I,  48,78;  in  attempting  to  prove  an  act  of 
adultery  at  Naples,  between  the  Queen  and  her  servant  Uergami,  one  of  the  material  facts 
alleged  by  the  prosecution  was  that  the  Queen's  sleeping-room  adjoined  Bergami's,  with 
only  a  corridor  and  a  cabinet  intervening,  and  that  there  was  no  access  from  the  Queen's 
room  to  Bergami's  except  by  that  pa.ssage ;  to  this  the  servant  Majocchi,  who  for  a  time 
slept  in  the  cabinet  mentioned,  testified  as  follows,  on  being  asked  by  Mr.  Solicitor-Gen- 
eral Cnple;i  (afterwards  L.  C.  Lyodliurst)  whether  there  was  no  other  intervening  pas- 
sage:  '•  There  was  nothing  else.  One  was  obliged  to  pass  through  the  corridor,  from  the 
corridor  to  the  cabinet,  and  from  the  cabinet  into  the  room  of  Bergami.  There  was 
nothing  else."  Then,  on  his  cross-examination,  Mr.  Brougham  aaVed  as  follows:  "Will 
yon  swear  there  mas  no  passage  by  which  her  Royal  Highness  could  enter  Bergami's 
room,  when  he  was  confined  with  his  illness,  except  going  through  the  room  [i.  e.  cabinet] 
where  you  slept  ?  "  Majocchi :  "  I  have  seen  that  passage ;  other  passages  I  have  not 
seen."  Mr.  Brougham:  "Will  you  swear  there  was  no  other  passage?"  Majocchi: 
"  There  was  a  great  saloon,  after  which  there  came  the  room  of  her  Royal  Highness, 
after  which  there  was  a  little  corridor,  and  so  yon  passed  into  the  cabinet.  I  have  seen 
no  other  passage."  Mr.  Brougham:  "Will  you  swear  there  was  no  other  passage?" 
Majocchi:  "  I  can  not  swear;  I  have  seen  no  other  but  this;  and  I  cannot  say  there  waa 
any  other  but  this."  Mr.  Brougham:  "Will  you  swear  that  there  was  no  other  way  by 
which  any  person  going  into  Bergami's  room  could  go,  except  by  passing  through  the 
cabinet?"  Majocchi:  "  I  cannot  swear  that  tliero  is  another;  I  have  seen  but  that; 
there  might  have  bnen,  but  I  have  not  seen  any,  and  I  cannot  assert  but  that  alone." 
Mr.  Brougham  :  Vill  you  swear  that  if  a  person  wished  to  go  from  the  Princess'  [i.  e. 
Queen's]  room  t  >  Bergami's  room,  he  or  she  could  not  go  any  other  way  than  through 
the  cabinet  in  which  you  slept?"  "  Majocchi:  "  There  wan  another  passage  to  go  into 
the  room  of  Bergami."  Mr.  Brougham :  "  Without  passing  through  the  cabinet  where  you 
slept?"     Majocchi :"  Yes."  » 

1880,  Parnell  Commission's  Proeeedinq,  26th  day.  Times'  Rep.  pt.  7,  pp.  137,  147;  the 
Irish  Land  League  was  charged  with  complicity  in  crime  and  agrarian  outmge;  the  fact 
of  crime  and  outrage  it  admitted,  but  denied  any  complicity,  and  placed  the  responsi- 
bility on  certain  lawless  secret  societies  of  local  origin ;  the  issue  turned  largely  on  the 
identity  of  these  societies  with  the  League;  many  witnesses  testified  to  meetings  of  law- 
less societies,  and  th«  inference,  expressed  or  implied,  was  that  these  were  Land  League 
branches ;  the  murder  of  Lord  Mountmorres  was  under  inquiry,  and  one  Michael  Burke, 
a  shifty  witness,  having  a  bad  record,  testified  to  the  concocting  of  the  murder  at  such 
a  meeting  held  in  one  Pat  Kearney's  house.  "  I  know  Pat  Kearney;  he  keeps  a  public 
house  at  Clonbur;  he  was  secretary  to  the  Land  League,  I  believe.  The  Land  League 
meetings  were  held  in  his  hoase  sometimes."  Q.  "  Before  Lord  Mourtmorres  was  mur- 
dered,  was  there  a  meeting  held  at  Pat  Kearney's  hou.se  ?  "  A.  "  There  wa.s  a  kind  of  a 
meeting  held,  sir."  Q.  "Just  tell  us  what  the  talk  was?"  A.  "  It  was  spoken  of  that  he 
[Lord  Mountmorres]  should  be  done  away  with."  This  was  direct  enough  that  the  local 
Land  league  braiK.i  had  at  a  meeting  plotted  Lord  Mountmorres'  murder  ;  but  on  cross- 
examination.  Sir  Charles  Russell,  after  bringing  out  the  witness'  bad  record  and  involving 
him  in  several  shifty  answers,  finally  returned  to  the  meat  of  the  testimony,  namely, 
whether  the  meeting  was  a  Land  League  meeting  at  all ;  after  getting  the  witness  to 
admit  that  he  was  not  sure  whether  the  meetings  were  League  meetings,  the  cross- 
examiner  continued:  Q.  "  Now,  tell  me,  will  you  swear  there  was  a  Land  League  at  all 
•t  Clonbar  in  1880?"    A.  "I  will  not  swear  whether  there  was  or  not,  but  I  was  told 


•  See  another  good  exomple,  ib.  I,  48,  116. 
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I-Ple.  but  I  could  not  swei^^lhoT. '  «  ?  S""  '  "  ^^  "  '  -»  told  by  ,e  "rtl 
of  the  Und  League  at  all  i»  CloabuT  before  i  Mo,  \  '""  Tf  *'"'"'  *"  "^y  branch 
there  wa.  "  .  .  .  Q.  ..  „,.o  told  yTZl^'^'Tj^^"'^  ''''''*^\''  ^-  " '  "..  told 
"I  can  only-"  Q.  "  Alteud  to  me  ■  wh„  jrvn  ^  ^''«""'  '"  Clonbur?"  a. 
burr  A...SevenUpeople.Sir."  Q  "Xttend-tr  ff? 'i::^'' '^'^'^ '"'»"«  ■"  Clon- 
Laud  League  branch  before  Lord  Mou„tmo"e"' iurdei^, '•  7^' ~  *"^  y°"  '''"*  '^"  » 
you  swear  anybody  told  you  ?  •'     A    "  r  oZu      .  A.  "  I  can  only  _  "   o.  »  Will 

I  was  told  by  several  peojle."  Q.^^  Attend  to"  '""n  """* ""^  """ '"«"''  "«°- " 
one  before  Lord  Mountlrre,  was  mSed  ha  tTi  '"''  '^T  ^°"  *""'  '"''^  ^^  ""'J- 
Clonbur  ?  "  A.  "  There  w„  some  kid  of  braS  ?  '^"T  '  "'"'  ^'8'"'  ''"'"*  »' 
was  I  know  there  was  a  branch."  Q-wSulu  :„!.»'*  ""'  '""""^  *»""  branch  it 
you  here  was  a  branch  of  the  U„d  Leaeue  in  n^nr  't!!:;  ^°'"  "''"'•  ""»»  ""yne  told 
n.urdered?"  A.  "I  was  told,  but  I  do  nof  know  th  "'  ^^T  ^"'^  Monntmorres  was 
to  me,  I  will  have  an  answer  "  a  ..v„*  ..u*  """*  °' '••«  "'»■'•"  •  •  •  Q.  "  Attei^ 
Ihaves^d  al,  I  know.-'^Q!  '' A^itenJ^t^  ^e^  A^"!?f;„  ^Trj' ^  "'-^'-'^^^^^^^^ 
Q-  Will  you  swear  anyone  told  you  beforeTiM  m"  f  attending  as  well  as  I  can. " 
wa.  a  Land  League  branch  at  Clonbur  V'^A^a  ^°tTl'"'  ""  "'"'•'*^  '»"**  'here 
nofai,  what  it  u,a,;  I  could  no,  >a,j  whether  U  ,ca,aL^/r  1  ""^  "  *"""'*•  *"'  '  ^""W 

did  you  not  tell  we  so  before ?  "  '  ^  ^*'''^* *''"«'*  "r  «<«."    q.  ..  why 

§  783.  Multiple  ZUaminen  •  I^n^i,  ~.  » 
a  tradition  that  but  on.  counsll^Zl^auZ.  ^'^-  '^"^  '""^  '^^" 
examination  (direct  or  cross  or  re-diLt)  of  a  sinTl .  '""^^^  ''"«"  '"  *^« 
dition  rests  on  a  wise  policy  of  nrnff!  .,  ^^  witness;  and  this  tra- 
fusing  interrogation  as  wdf^o^f«S"^  ""  *"°''^  ^'""^  "»d"«  «n<i  con- 
control  of  the^te„CSl1  SgSr  •"  ''''  '-'^'y  'y  «-"g  the 

1809,  Doe  V.  Roe,  2  Camn.  280-  "  Tho-.  x 

havmg  called  a  witness  who  seemed  disZ^to  .i*^""^"*'  '°'  '^!>  ?'»!"»!«;  the  junior 
posed,  and  was  proceeding  to  examin«  hiT  .u  ""^  prevaricate,  the  leader  inter- 

that  this  was  irregular,  a/dlt  aUh  "h  ^hL'  ZT'  °"  '"*  °PP°^'*«  ^'^^  '^"*-^^ 
..de,  they  might  arrange  among  theZelvU  bv  who^^h''".'''"'™' '»'"'~'  "^  """••"■e 
yet  that  when  the  examination  of  a  SJ^wLtZu'  ""^  '•"""'^  ^  «"'"«^d. 

no  nght  to  put  a  question  ,  they  might  privrWv^^l^''  ""e  gentleman,  the  others  had 
could  not  address  any  directly  to  the  witn^  if  th^*^^  .  '"'"'"°"''  ^'°^'  *"  ^  P"'.  but 
m.ght  be  subject  to  the  examination  or  c^s^lm  „Ih  "T  °°'  '^'"'"^  '"•  »'">««» 
retained  for  the  plaintiff  or  defendant  mur^"e'™ML°*  "."r^  '""■™*««  ««  "«"» 
would  be  introduced  into  pn^eeding.  .rNiS  P„u,  ^/r'*^'."^  great  confusion 
veniencecertany  requires  that  »»,-.»       ••■   «i8i  rnus.     EUenbomugh,  L.  C-  J  •    Tnn 

bythegentlemau'whrS:'Tt  t^r^Tr^^^^^^^ 

quesfonstothe  same  wHness.  ;ne  aftratreHn  !«  f  ""'''°'  ^  ^""''"^  "^  P"' 
tlnnk  the  leading  coun«,l  haTa  right,  i^hUdUclon  »  ^T""'  W^hended.  But  I 
ammafon  into  his  own  hands.  vL  unpleai^clr  "'"'P"'"'  "'"^  *°  ^'  the  ex- 
not  allowed.  If  a  gentleman,  it  beinj  h^s  fl^r'^"*^"'.'"'^'  ""'e^t  follow  if  this  were 
much  embarrassed  in  the  coJr«,  of  «aminW  ^  wff  v'  * ''°'""'  °'  J"*""*'  »bould  be 

the  power  of  the  opposite  party  to  p^ven  Z  lelil  f «„  . "°""  •'"  """^  '^  ''  *««  '" 
other  occasions  maybeimaginedwLnitJarr^yX^Srtr^^^^^^^^^^^ 

Another  ernmniA  ia  f«,....j  .•     .1  .  _ 


Stance  of  the  „.me  ex^iin    by  tL  g*„.t  1^ 
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Undl'  ^•sh{?^'"'«!?'''  f«'«l"»t«l  Trial,  in  Ire. 
land).     Still  another  gooil   exaiiinli.   ><.   p 
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conducts  the  canse  .hoold  have  the  privilege  of  patting  qaestions  to  a  witneu  originally 
Sn    abM^^"*"''         "*"  ^'*"°'  """  °*  *''*  '**'"•  **""*  '•  "°  ^^^"^  °^  *''"  privilege 

This  rule  has  been  recognized  in  judicial  rulings  generally,  and  also  in  a  few 
statutes ;  >  doubtless,  also,  in  many  local  rules  of  court  It  is  of  course  sub- 
ject  to  reasonable  exceptions  allowable  in  the  trial  Court's  discretion;*  more- 
over, it  ought  not  to  apply  to  the  examination  of  another  witness,  nor  of  the 
same  witness  at  another  stage  or  by  a  separate  party  in  the  same  stage,'  nor 
to  any  process  but  that  of  putting  the  questions  to  the  witness.* 

(2)  The  length  of  time  occupied  in  questioning  may  of  course  fitly  be  the 
subject  of  reasonable  limits,  fixed  beforehand  if  possible;*  and  a  mutual 
agreement  as  to  time  is  often  made. 

§  784.  Queationa  by  the  Judge.  The  sporting  theory  of  the  common  law  > 
m  which  litigation  was  a  game  of  skill,  to  be  conducted  according  to  specific 
rules  and  to  be  decided  by  the  combined  effects  of  skUl,  strength,  and  luck 
tended  to  place  the  judge  primarily  in  the  position  of  the  umpire  of  a  game' 
whose  duty  it  was  to  interfere  only  so  far  as  needed  to  decide  whether  the 
rules  of  the  game  had  been  violated.  This  tendency  never  dominated  (so  far 
as  the  judge's  functions  were  concerned)  in  the  orthodox  English  practice; 
the  judge  there  has  never  ceased  to  perform  an  active  and  virUe  part  as  a 
director  of  the  proceedings  and  as  an  administrator  of  justice.     Nevertheless, 


»  1815,  Chippendale  ».  Uaason,  4  Camp.  174 
(two  defendants,  relying  on  the  same  defence ; 
Oihbs,  C.  J.,  said,  "The  interests  of  the  defend- 
ants being  the  same,  I  can  only  hear  one  coun- 
sel;  .  .  .  the  witnesses  are  to  be  examined  by 
fn*  counsel  successively,  in  the  same  manner  as 
if  the  defence  were  joint  and  not  separate  ")  j 
1835,  Mason  ».   Ditchboume,   1  Moo.  A  Rob. 
460,  462  (same  ruling  by  Lonl  Abinger,  C.  B., 
as  to  addressing  the  jury) ;  1836,  Chitty,  Gen- 
eral Practice,  2d  ed..  Ill,  891  o  ("After  one 
counsel  has  brought  his  examination  to  a  close, 
no  other  counsel  on   the  same  side  can  put  a 
question  to  the  same  witness") ;  1882,  Walker 
V.  McMillan,  21  N.  Br.  31,  44,  6  Can.  Sup.  241, 
215  (two  defendants,  pleailing  the  same  ilefence 
by  the  same  attorney  and  counsel,  alloweil  to 
cross-examine  by  one  counsel  only) ;  1900    Kas- 
Bon's  Est.,  127  Gal.  496,  59  Pac.  950  (right  of 
ci'<».<i-«xamination  exisu  for  each  [wrty  appearing 
and  making  claim  or  answer;  here,  ci-os.<-exam- 
ination  by  one  claimant  as  heir  allowed  to  cover 
the  same  ground  as  that  covered  by  another 
claimant ;  the  trial  Court's  discretion  to  prevent 
useless  repetition) ;  Ga.  Code  1895,  $5691  ("In 
all  cas<-s  in  which  more  than  one  attorney  is 
retained  on  either  side,  the  examination  and 
cross-examination  shall  be  conducted  by  one  of 
the  counsel  only ;  and  at  the  opening  of  the  case 
both  parties  shall  state  to  the  Court  to  which 
attorney    the  examination  and  cross^-xamina- 
tion  of  witnesses  is  confined  ") ;  la.  Code  1897 
f  3700  ;  N   Mex.  Comp.  L.  1897,  {  2990  ("  But 
one  counsel  on  each  side  shall  examine  the  same 
witness    ). 

•  1809,  Doe  r.  Eoe,  2  Camp.  280  (see  quota 
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tion  supra) ;  1875,  Tilton  v.  Beecher,  N.  Y., 
Abbott's  Eep.  I,  552  (one  of  defendant's  counsel,' 
after  cross-examining  for  two  days  the  plaintiiTa 
chief  witness,  fell  ill,  i.nd  under  the  circumstan- 
ces the  remainder,  occupying  five  days,  was 
allowed  to  be  completed  by  another  counsel) ; 
1902,  Citizens'  Bank  v.  Fromholz,  64  Nebr.  284, 
89  N.  W.  7/5  (trial  Court's  discretion  controls). 

»  1834,  Ridgwaye.  Philip,  1  C.  M.*  B.  415, 
417  (cross-examinations  by  counsel  for  separate 
mrties,  allowable) ;  1874,  State  v.  Bryant,  55 
Mo.  75  (rule  of  Court  forbidding  more  than  one 
counsel  on  either  side  to  examine  ;  held  inefTec- 
tive  to  prevent  counsel  for  one  co-defendant  from 
cross-examining  in  addition  to  counsel  for  the 
other  co-defendant) ;  1881,  Olive  ».  State  11 
Nebr.  1,  25,  7  N.  W.  444  (the  same  attorney  may 
be  required  to  complete  a  single  examination  of 
the  same  witness,  unless  in  exceptional  cases ; 
but  no  reasonable  rule  can  require  "  the  same 
attorney  who  took  part  in  the  examination  in 
chief  to  conduct  the  cross-examination  "). 
XT  w'**^'  '*»"'"'«'•  »•  Antiau,  66  Mich.  81,  81 
M.  W.  888  (under  a  court  rule  that  "one  coun- 
sel only  on  each  siile  shall  examine  and  cross- 
examine  witnesses,"  another  counsel  may  "  make 
objections  and  move  to  strike  out  testimony  and 
argtie  his  objections  "). 

•1900,  Munro  v.  Stowe,  175  Mass.  180,  55 
N.  E.  992  (cross-examination  of  a  single  witness 
held  Imiitable  in  discretion  to  three  hours). 
For  the  limitation  of  the  number  of  witnesses 
see  post,  i  1907. 

For  the  length  of  a  hypothetical  question,  see 
ajUe,  §  683. 
»  Post,  i  1845. 
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not  o.,V-  has  public  opi..:;  tre  'To^r  I  uf.rj  bTtt" ^V"  "  ^""'^  = 
whole  has  often  not  resisted,  but  rat'.er  abd  cate  ?  i  ,  ^"'^'""^  "'^  "^ 
8ary  to  analyze  here,  have  c;ntributed  to  this    .,"  •  f  T°"''  """'^'='^''- 

of  the  tendency  is.  perhaps  the  ill  «1       .      '     f  ^ ''""""^  *''"  illustrations 

proldbitionagaiLtcrmZu  bVttt^^^  '"'  '^T'  "°'^«"^'  ^^S'^'^'-e 
to  the  jury .2  ""nnient^  by  the  judge  upon  the  evidence  in  his  charge 

^oZ'^:!:itZi:t!;ix:''  ^'"^r;  ^"-^-.  -  ^^  orthodox  and 

additional  "questio  "s  as  si' to  ZZ  ""  n"'"  '7"'  *°  ^'"  "'■^—  «-»> 
This  just  exercise  of  his  funaion  w«  ."^  l''"'  '''" '^"'''  """'«  ^""y- 

judge  could  even  call  a  new  wTt„ei!V'''' '""''•'**  f  ^°'"'"™  '"^i  tf-e 
dence  to  inform  him!e"f  TuSS  /        7"  °>otion«  and  could  sack  evi- 

questions  of  a  witners     re  dy£  ''°"''».»'«  -"  additional 

iu  spite  of  the  stro-.s  but  ,?J)Jr  ,  ""l*'^^«'='Jy  examined.  Fortunately, 
tion  into  the  blcX^  d  he  tradiU  T  n  '""'  ''^  P""^>-  ^"'^''^•'^l  f"-" 
lost;  the  right  of  th^i t  tf  ''f  '°™'"""  ^**  ^'^^  "«-"  been 

preserved  in  theory  ft !  i  ""^'"^  ''  ^'  ''^'"'^^  ^''  ^««  «l--y«  bee^ 
Lintain  and  v  nLte  it  and  7'"'''  ""'"  "'"'^^^^'•y  """^  ^^l^^ntly  to 
in  coming  down  to  t  pint  dfv  TZ'Tr''?''''  "^^  it;  although, 
in  these  defensive  utSrlnces        '^'  f«>°theartedness  can  be  heard 

Hiri:'';afrt;ttut'o?rjl?r"'^^^  °"  '^'""'"  Hating..  THa,.  31  Par.. 
...au,rial,  suggested  to  himf  though  ttt^rttX^teir'th  ""^  ^'  'I'"""''  "PP--"i 
or  corrupt  collusion,  should  not  bring  ft  S  d  a  t  H  "^  "«&  igence,  igr.orance. 
..tuafon  merely  a.  a  passive  instrumfn  o  Irt  e,  ^e  hr  !?  T  FI'^"^  '"  """  '"«>> 
ent  of  them,  and  that  duty  i,  to  investigate  ?hetmth  l?„   '^  °^  '''  °''"'  '"''«P«"* 

:iXiT^-:  ^  :;2;ts^  ;-^S.-th4H  it^=:j;m2 

.h?crUt*S'':  t'co^ToJiS  ''t'"-  "'^  "'^«  ■'"'"'  °^  -  «""'  to  the  right 
specially  thf  latter  ^he  ifeordeatro;?:''"""\"*''"'"  "^"  "■-  """"-'  -- 
the  truth.  The  presumption  that  thL  ifberty "iiTl'T^  T"  "i^r"  -^--'of""""  of 
exercised  is  not  to  be  tolerated  for  a  .,  omeut   Vh"   T  T""^^^  "'"^  impartially 

fact  ha.  been  omitted  which  oi.<.ht  ^nZT      v..  ^^^  ^'  therefore,  that  a  material 

of  the  presiding  jud^'o  oa,l  S  a^l'  io"f  H  "  •/*  "  "°'  ""''  '''^  "«»"  ^"'  '"^  ''"ty 
.gainst  the  p„!e^„„tL  ;  it  aim  TnT  ithl'^rh'^ha'  "'^"'':  ''  """'■^''  ^"'  °' 
guilt,  but  to  administer  the  law  correctly'^  *°'  ""'  "*="'*"  ""> 

.idinr^ttS^^^^ot'^f/'"""/- ?"''*''•  «"  ^-"'-  ■'"''  •^««=  "A  circuit  judge  pre- 
officefchargedw  thgrlp",  ed^i  r  ^T''"  '=°"*""^'"^  P"''«^'  ''«  '^  »  »-" 
.nd  prevent  w,^ng  hrhZ  1"  p  nf  .  °'\'  '°  *''"'"''''  J"'"'=«  ''"'^  ""»'"*»'»  truth 
The/e  is  nothing  winr„i7cotrT'"'?r''';'''=''"°"  "'  ""«- of  practice.  .  .  . 
Which  .ould  li4  th.^':nyXhtC  S "tfstlnT"^^'  '"'  '^""""'  "'"  ""'^"  ^ 
ms,  narru,^,  c.  J.,  i„  BarUey  v.  S,a,.,  55  Nebr.  294,  75  N.  W.  832:  -It  ia  un- 

»  S:  I  ml     ^''"'•"'"'  "'«'  "'«  d'^trine  of  new  trial,.  anU.  i  21. 
*  *  •P<«<,  f  2569. 
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doabtedly  neceiMiy  that  the  judgn  who  preitided  should  acqaire  m  full  knowledge  of  tha 
fact*  aud  circunutaiices  of  the  case  on  trial  at  pouible,  iu  order  that  be  may  iuHlruot  the 
jury,  and  correctly,  to  the  extent  his  duty  demands,  iha|,e  the  determination  of  tlie  liti- 
gated matters,  thbt  justice  may  not  miscarry,  but  may  prevail ;  and  doubtless  it  is  allow- 
able at  times,  and  under  some  circumstances,  for  the  presidiug  jud);e  to  interrogate  a 
witness.  The  exact  extent  or  [timcH]  when  the  exigencies  may  warrant  an  exercise  of  this 
right  are  matters  which  are  not  capable  of  very  nrecise  statement,  but  it  may  be  said  that 
the  right  here  in  question  is  one  which  should  be  very  sparingly  exercised,  and,  generally, 
counsel  for  the  parties  should  he  relied  on  and  allowed  to  manage  and  bring  out  their  own 
case.  The  actions  of  the  judge  in  this  res)iect  should  never  be  such  aa  to  warrant  any 
assertion  that  they  were  with  a  view  to  ajtsistance  of  the  one  or  the  other  party  to  the 
cause." ' 


It  follows  that  a  judge's  questions  may  be  leading  inform,  simply  because 
the  reason  for  the  prohibition  of  leading  questions  {ante,  §  769)  has  no  appli- 
cation to  the  relation  between  judge  and  witness : 

1813,  Ellenborough,  L.  C.  J., in  35  Hansard  Pari.  Deb.  307  (answering  criticisms  on  the 
procedure  of  a  Commission  inquiring  into  tbp  charges  against  the  Princess  of  Wales)  : 
"  Folly,  my  lords,  has  said  that  in  examining  the  witnesses  we  put  leading  questions. 
The  accusation  is  ridiculous ;  it  is  almost  too  absurd  to  deserve  notice.  In  the  first  place, 
admitting  the  fact,  can  it  be  objected  to  a  judge  that  he  put  leading  questions  ?  Can  it 
be  objected  to  persons  in  the  situation  of  the  Commissioners  that  they  put  leading  ques- 


'  The  questioning  was  held  proper,  except  as 
otherwise  noted  :  £119.  .■  1894,  Conliioii  v.  Dia- 
borough.  2  Q.  B.  316  ;  Ala. :  1847,  Milton  v. 
Uowluii't,  11  Ala.  737;  1877,  Sparks  v.  State, 
S9  i'l,  82,  87  ("  It  is  also  his  duty  to  pro|Hiund 
to  the  witnesses  such  questions  aa  he  may  deem 
necessary  to  elicit  any  relevant  and  materiiil 
evidence  ") ;  1903,  Real  v.  State,  —  id  —  ,  35 
So.  53  ;  Colo. :  1874,  Kansas  P.  R.  Co.  v.  Miller, 
2  Colo.  442,  452,  470  ;  Conn. :  1901,  Barlow  B. 
Co.  0.  Parsons,  73  Conn.  696,  49  Atl.  205  (held 
improper  on  the  facts;  unsound  opinion) ;  Oa.  : 
1855,  Kp|>8  v.  Sute,  19  6a.  Ill  (see  quotation 
supra) ;  1856,  Kelly  v.  State,  ib.  425  ;  18tiO, 
McGiunis  c.  State,  31  id.  236,  261 ;  1885,  Var- 
nedoe  v.  State,  75  id.  181, 186  ;  1895,  Bowden 
ti.  Achor,  95  id.  243,  22  8.  E.  271  ;  1897,  Kear- 
ney V.  State,  101  id.  803,  29  S.  E.  127 ;  1898, 
Gordan  v.  Irvine,  105  id.  144,  31  S.  E.  151 
(jud<!e  may  interrogate,  but  not  so  as  to  cast  ilis- 
credit  u|>on  the  witness);  111.:  1902,  Feather- 
stone  V.  People,  194  III.  325,  62  N.  E.  685 ; 
Ind. :  1876,  Ferguson  v.  Hirsch,  64  Ind.  3b7 ; 
1881,  Lefever  v.  Johnson,  79  id.  554,  556  ;  1882, 
HutTman  v.  Cauble,  86  id.  691,  596  ;  In. :  1897, 
State  V.  Spiers,  103,  la.  711,  73  N.  W.  336  ; 
i/oM. .-  1852,  Palmer  v.  White,  10  Cush.  821, 
Kmble  ;  Wo. :  1902,  State  v.  Lockett,  168  Ho. 
480,  68  S.  W.  563  (but  "  provide<i  this  were 
done  within  such  bounds  as  control  attorneys  iu 
similar  interrogations,"  which  seems  an  unsound 
restriction) ;  iVcir.;  1887,  Fager  r.  State,  22 
Nebr.  332,  338  (held  improper,  except  in  neres- 
sary  cases  of  a  witness  being  obtuse,  etc. ) ;  1 901, 
Nightingale  v.  State,  62  id.  871,  87  N.  W.  158, 
1903,  South  Omaha  v.  Fennell,  —  jj.  —  ,  94 
N.  W.  632;  N.  C:  1879,  State  v.  I^e,  80 
N.  C.  483,  485 ;  Okl. :  1896,  DeFord  v.  Painter, 


3  Okl.  80,  41  Pac.  96;  S.  C:  1890,  State  v. 
Atkinson,  33  8.  C.  100,  107,  11  8.  E.  693 
(jiulge's  course  in  "  taking  the  cross-exuniinn- 
tion  of  several  of  the  witnesses  out  of  the  hands 
of  the  solicitor,"  held  not  error  of  law) ;  Tain.  : 
1849,  But.l-r  v.  Boyles,  10  Humph.  155  (holding 
the  same  for  an  arbitrator) ;  1870,  Sliarp  v. 
Treece,  I  Heisk.  446,  448  (judge's  question  as  to 
defendant's  irrelevant  poliiioal  acts,  nqiroved); 
18S.I.  Hill  V.  State,  6  Ua.  725,  731  ("  u  judge  is 
not  a  nierj  Tgure-hcad  "  ;  pertinent  questions 
held  not  improfwr) ;  1890,  McDonald  v.  State, 
89  Tenn.  161,  161,  14  S.  W.  487  ;  1891,  Graham 
V.  McReynoMs,  8  i.l.  673,  692,  18  S.  W.  272 ; 
1900,  State  V.  Hargroves,  104  id.  112,  66  S.  W. 
857 ;  Tex. :  C.  Cr.  P.  1895,  t  772  (the  Court 
may  interrogate  to  ascertain  the  coni]ietency  of 
■n  offereil  witness) ;  Ft. ;  1898,  State  v.  Xoakes, 
70  Vt.  247,  40  Atl.  249  (trial  Court  in  discretion 
may  ask  questions  or  suggest  them  to  counsel) ; 
iris. :  1903,  Lowe  r.  State,  —  Wis.  —  ,  96 
N.  W.  417  (allowable  "  when  necessary  to  elicit 
the  truth  "). 

Occasionally,  the  subject  is  expressly  treated 
from  the  point  of  view  of  the  statutory  or  con- 
stitutional provision  (above  noted)  against  charg- 
ing the  jury  upon  the  effect  of  the  evidence: 
1889,  People  v.  Bowers,  79  Cal.  415,  21  Pnc.  752 
(question  held  impra|>er  as  expressing  an  opinion 
uimn  defendant's  guilt) ;  1902,  I^o  v.  State,  63 
Nebr.  723,  89  N.  W.  303  (similar) ;  1898,  Wil- 
son V.  R.  Co.,  52  S.  C.  637,  30  S.  £.  406  (judge's 
interrogation  is  not  a  violation  of  the  cunstitn- 
tional  prohibition).  Compare  Bentham's  com- 
ments: 1827,  Benthani,  Rationale  of  Judicial 
Evidence,  b.  II,  c.  IX  (Bowring's  ed.  vol.  VI, 
p.  843). 
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QUESTIONS  BY  THE  JUDGE. 


J  78.1 

tion.  ?    I  h»re  »lw«y.  nnderttooH,  after  lome  little  experience,  that  the  meaninc  of  a 
leading  question  wa.  thia.  and  thi.  only :  That  the  judge  restrain,  an  advoTa,    w"  o  Jr<! 

eamng  to  that  aide  of  the  nueation,  from  putting  auch  ii.terrogatoriea  aa  nuw  operate  wan 

ThlTJllir  'ri  *"r"  '7  '."  "  '-  "'''y  '"  ^"^^  ">«  A  f-  whom  LT  ^  luTd 
The  coun«.  on  the  other  aide,  however,  may  put  what  queations  he  pleawsa,  and  fmne 
them  aa  beat  auiU  hia  purpoae,  becauae  then  the  rule  ia  changed  ■  for  the^ii  no  ,1»„1!! 

forward  to  aupport  a  particular  fact,  if  the  witnesa  ia  obviously  advei^  to  the  party 

«^Z«7  *r"»  T"  '';"  "■"I"  '^""'  ""'  P"*^""-  "■"•  'he  moat  leading  interrogator   a 
are  allowed.    But  to  «iy  that  the  judge  on  the  bench  may  not  put  what  queationf  and  L 

of  the  :;:'."  '""^  ""  ""'^  °"«""''«  '"  *•""  «•""»-  --l  .tUt/lKthe  curi: 

§  785.  Coattnuou.  Wairatloa  without  Que.tion.  ;  Depoaltlon-lnterrog.. 
tori..  Md  H..pon.lv.  Answer..  (1)  May  not  the  witness  narrate  his 
knowledge  m  a  continuotis  form  and  without  the  interruption  of  questions? 
It  IS  obvious  that  this  method,  on  the  one  !mnd.  has  often  the  advrmtaae  of 
preserving  continuity  and  clearness  of  thought  for  the  witness  himself^and 
of  sa/ing  time  for  all  parties  concerned;  and.  on  the  other  hand,  has  the 
disadvantage  of  risking  the  witness'  interjection  of  irrelevant  matter  without 
any  opportunity  for  the  opponent  to  know  beforehand  in  time  to  object  and 
to  prevent  it.  It  would  seem  that,  so  far  as  any  rule  of  evidence  is  con- 
cerned the  discretion  of  the  trial  Court  should  1  e  left  to  direct  the  proper 
mode  for  each  witness.  So  far  as  it  is  a  question  of  tact  and  judgment,  for 
the  examining  counsel,  it  is  not  within  the  present  purview.  The  following 
passages  illustrate  the  principles  applicable : 

becl!,!;"  ntt^7''.  '^■'"^'  I  "'"'•  ^'-  '^'-  ^-^'  ^^"^  ^'"^y  "«°™"»  "•"■keley,  apparently 
because  of  the  heotonng  of  coarae  tyrannical  parenta,  had  run  away  from  homr,  d 
hidden  herself  and  secretly  married  a  Mr.  Turner;  and  the  father  pr^eferred  an  i  ,h]  t 

ZlZ'r^A  r  Turt**  himself  on  her  behalf;  Lady  Henrietta,  whose  character  her 
mo  her  had  already  blackened,  took  the  atand  for  the  defendant,  and  testified  t  a  he 
Si'  L  Twn  ^"\  ™'"""'"'y.  an-i  w»«  then  told  by  the  Court  to  sit  down :  l! 
HennelUi.  ^ ill  you  not  give  me  leave  to  tell  the  reason  why  I  left  my  father's  hou-K:  • 
Counsel  tor  defendant  :  "  W^  do  not  think  fit  to  ask  her  an/such  question  Isheac^^iit, 
us  and  that  is  enough."  L.  IlenHena:  "  Dut  I  desire  to  t^ll  it  mVelf  .  wtl?  '  ! 
not  give  me  eave  to  speak  for  myself?  ••  Mr.  J.  Dolhen :  "  Aly  lord,  let  her  s,«ak  vhat 
she  has  u  m.ndto;  the  jury  are  gentlemen  of  discretion  eno^h  to  rega  ,   Tno  Lot 

IrHl  7  °"^'"V  ''■■•  *'•/'"'"••  '"'■°"  "''  "«^»'"'  to  answe?  only  au^ch  ques  ionTa" 
are  asked  you  pertinent  to  the  iasue  that  the  jury  are  to  try;  and  if  the  counsel  will  a'k 
you  lo  questions,  you  are  not  to  tell  any  story  of  yourself  "  > 

lt3o,  Mr.  Joseph  «,V/y  Practice  of  the  Law,  III,  894:  "It  is  certainly  the  practice, 
when  the  time  and  place  of  the  scene  of  action  have  once  been  fixed,  to  desire  the  witness 

»  \Sr,5,  Epps  V.  .State,  19  Gn.  Ill  ("nnv  lp"nl 
question  he  pleases");  1876,  White  r.  "Stnte 
66  id.  385  ;  1878,  Harris  v.  State,  61  id.  sd 
(but  a  ([uestion  intimating  an  opinion  as  to  cuilt 
was  held  erroneous) ;  1898,  Dunn  v.  I'eoiile,  172 
HI.  582,  60  N.  E.  137,  scmb/e  (occasioiMlly 
proper  ..i  discretion) ;  1882,  Huffman  v.  CauMe, 
86  Ind.  691,  696  ;   1852.  Com.  r.  Galavan,   9 
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All.  272,  274;  1882,  People  v.  Stevens,  47 
Mi,h.  413,  418,  11  N.  W.  220.  Cmlm  :  1900 
State  t>.  Crotts,  22  Wash.  245,  60  I'lic.  403 
(hclil  improjver  on  the  facts). 

>■  Whether  here  the  facts  desired  to  he  given 
by  the  witness  in  txplanalion  were  relevant,  is- 
another  question,  (l([)euding  partly  unon  the 
pnnciples  of  $|  1100  If.,  post. 


1785 


TESTIMONIAL  NARRATION. 


[Chap.  XXVII 


to  Kive  l,i.  own  aeoount  of  the  matter,  diracting  him,  whan  not  a  prof«uionaI  pemon.  to 
omit  a.  he  proceeds  any  account  of  what  he  lia«  only  heard  from  others  and  not  leen  or 
heard  hitngelf,  and  which  he  is  too  apt  to  auppoia  b  quite  ai  material  an  that  which  he 
himself  hae  »een.  ...  1.  hie  attention  be  dnt  drawn  to  the  trannacUoi.  by  ankini;  him 
when  and  where  it  happened,  and  he  be  told  to  deHcribe  it  from  the  beeinnini;  he  will 
generally  proceed  in  l.i»  own  way  to  deteil  all  the  facte  in  the  due  order  of  time.  In  each 
particular  ca»e,  however,  it  is  in  the  discretion  of  the  Court  to  regulate  the  mode  in  which 
•  witnes.  iu  chief  (.liall  he  examined,  in  order  beat  to  answer  a  purpose  of  Justice;  and 
there  i*  no  iixcd  rule  which  binds  counsel  to  a  particular  mode  of  examining  him."« 

In  a  deposition  it  has  always  been  customary  to  elicit  the  testimony  by 
questions,  and  this  is  usually  prescribed  in  the  statutes  authorizing  the 
takinj;  of  depositions.'  Where  the  deposition  is  taken  by  commission,  the 
commissioner  conducting  the  examination,  and  the  parties'  attorneys  not 
being  present,  it  is  obvious  that  specific  interrogatories,  written  out  before- 
hand,  are  indispen-sable,  because  otherwise  the  opponent  could  not  know 
accurately  upon  what  facts  ho  should  cross-examine,  and  his  cross^xamina- 
tion,  being  necessarily  prepared  before  the  despatch  of  the  commission 
would  otherwise  be  perhaps  futile.  The  necessity  for  specific  interrogatories 
thus  rests  here  on  the  right  of  adequate  cross-examination  and  the  rules  for 
securing  it  (post,  §  1392). 

(2)  Where  the  witness,  either  in  a  deposition  or  on  the  stand,  goes  beyond 
the  scope  of  the  question,  and  makes  an  answer  not  resjwnaive,  there  is  here 
nothing  per  se  wrong.  If  the  answer  includes  irrelevant  facts,  they  may 
be  struck  out,  and  the  jury  directed  to  ignore  them  (ante,  §  18)  •  if  it 
furnishes  relevant  facts,  tlien  they  are  none  the  less  admissible  merely 
because  they  were  not  specifically  asked  for: 

laiQ  Peacock',  Cn>e  9  Co.  Rep.  70  *,•  Peacock,  being  examined  on  commission 
would  have  declared  the  whole  truth,  which  J.  H.  being  a  commissioner  chosen  by  the 
plaintiff  would  not  suffer  him  to  do,  but  held  him  strictly  to  the  interrogatories,  so  that 
the  truth  could  not  appear";  held  a  great  misdemeanor,  by  the  Lord  Chancellor,  the 
two  Chief  .Justices,  Chief  Baron,  and  the  whole  Court  of  the  Star-Chamber  "for  it  is 
the  murdering  of  truth  and  right";  commissioners  "  are  not  strictly  tied  to  the  «ordi 
of  the  interrogatories,  but  to  everything  also  wliich  necessarily  ariseth  thereupon  for  the 
naa-iife.station  of  the  whole  truth  concerning  the  matter  in  question.  ...  If  the  truth 
should  be  by  such  means  suppressed,  and  falsely  certified  in  the  examinations,  so  the 
innocent  would  !«,  oftentimes  punished  or  the  guilty  escape  punishment,  and  justice  and 
right  would  be  utterly  subverted ;  for  as  is  commonly  said,  the  suppression  of  truth  is  the 
oppression  of  the  innocent."  *  rr  u  » laio 


»  1896,  Thresher  i?.  Bank,  68  Conn.  201,  36 
Atl.  38  (interrogation  not  neeiled  where  the  party- 
witness  is  his  own  counsel :  in  this  case,  ho  was 
also  a  member  of  the  liar) ;  1892,  Nortliern  P. 
R.  Co.  I'.  CharlcM,  2  C.  C.  A.  380.  51  ?e.l.  562 
(trial  Court's  discretion  controls). 

•  These  statutes  innv  lie  found  from  the  cita- 
tions collected  paH,  §§  1380  If.  In  a  deposi- 
tion taken  by  oral  inlemgaloria,  the  witness 
may  testify  in  narrative  form  ;  1888,  Prahis  v 
Pa.ific  O.  &  S.  M.  Co..  35  Cal.  30. 

*  1871,  Hamilton  i;.  People,  29  Mich.  173. 
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185;  1854,  Strecter  v.  Sawyer,  28  N.  H.  55,'!. 
,^^9  ("The  question  is  not  so  much  how  the 
evidence  came  there,  as  whether,  being  there,  it 
is  proi*r  for  consideration  ") ;  1855,  Willis  v 
Qnnnl.y.  31  id.  485,  489  ;  1870,  Bundve.  Hyde, 
50  id.  116,  121  ("  It  is  well  settled  that  such  an 
objection  will  not  he  entertained  at  all,  if  the 
answers  are  competent  ancl  material ;  the  object 
of  evidence  in  the  cause  is  to  ascertain  tlie  whole 
tiiith  material  to  the  issnc  ")  ;  1879,  Plummer 
r  Ossiiwe,  59  id.  55,  57  ;  1900,  Glauber  Mf«. 
Co.  ».  Voter,  —    id.  —  ,  47  Atl.  612. 
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XOX-RESPONSIVE  AX3WKRS. 
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The  only  ground  of  complaint  for  non-responsive  answers  is  that  in  the 
case  of  a  depos.t.on  (for  the  reason  above  noted),  such  an  answer  m^-  "title 
the  opponent  to  additional  cross-examination  on  the  new  nrntter.!  a  ru  e 
dealt  with  elsewhere  (post,  §  1392).  "laiiei,  — a  rule 

§  786.     Improper  Sng^.«oii  othtr  tlian  by  Qn..tlon..     Upon  the  opn.-ml 

H  Z£  Z'""'^'  ^"'"""'''''  ^""•''•""  or  Comm::;icat;r(«Xr    6) 
on  1?  7,f"'«"  .»»  '"  ««  Vomh\e  the  sincere  expression  of   .is  Recollec. 
tion  and  Observation.    Any  and  all  forms  of  suggestion  or  insinuation 

quality,  may  be  forbidden.    "A  good  witness  should  sny  from  his  henrt 

Mnsum  doctj.s  nee  instructus.' - 1     The   regulations  which    pr  vent   an 

improper  use  of  written  n^emoranria  to  aul  recollection  (ante,  g/^sl   758) 

B  t  LZ  \  ''"'r  '"'''"^  <""'*•  §  '  «9>'  ^'^'^  «l'-'y  ^2  examined 
Bu  there  mny  l«  other  ways  in  which  the  principle  may  be  violated  Any 
metluKl  may  be  prevented,  according  as  it  d,«s  or  does  not.  i.  the  cnseij 
hand,  seem  to  supply  the  witness  with  ready-made  statements  ,  o  be^nTtl  e 
genuine  expression  of  his  present  belief.  ^ 

(1)  Jiemainin;,  in  court  during  the  other  witnesses'  testimony  may  teach  a 
witness  how  o  shnpe  his  own  testimony  falsely  to  the  best  advance  of 
his  own  party's  case  ;  this  may  be  prevented  by  sequestering  th,  ZSs - 
an  expedient  examined  elsewhere  (post,  SS  1837-184"i     111! 

in  court  dunng  a  ,i^iou  of  tke  ^d^i^ot^.i^^^^Z'^ 

(2)  A  witness  may.  after  listening  to  other  testimony,  desire  to  take  th*. 
stand  agau,  to  ua^.  a  correction  of  his  former  testimony"^    Whether  thi    is  a 

eZVT'  T  ";  P"'  ''  *^"  ""  ''''''  '-'^  -  I'e'helieves    t  o   a  f  L 
dfl  ,U  .    .^  '"^.testimony  in  consistency  with  what  he  has  hen  d,  is  oite^ 

ctTon     ttt7"";r'  ''"  '=''"«''^-«'-"  --t  enter  into  the  Court'   d" 
cis.on.     But  in  form  the  question  is  whether  a  witness  may  be  recalled  after 

w2^  fhe  mere  fact  that  a  witness  has  become  aware  beforehand  of  another 
vntncss  intended  tcstrmon.j  is,  of  itself  and  apart  from  the  above  situattnT 
and  expedients,  no  objection  to  his  testimony!  «  any  attempt  to  cJro  t  "t" 
niony  in  such  respects  would  be  futile.     At  the  same  time  any  commun'ca- 

rj  •brtt::;^:  str  ^^'^'^ ''-  ^°"'^-  ™«^  ^°  ^ «'--  -'  ^«  ^-^^^p- 


*  1629,  Coke,  Fourth  Insiitiite  279. 
1     '^T^^'./l-  *•  ^''Thy.  8  C.  &  P.  307  (CoIp. 


"'IRP,  J. :      It  IS  almost  a  right  for  the  opposite 
mve  n  witness  out  of  roiirt  wliile  a  din- 


party  to  have  t     _ „„_^  ,ii„c  i 

(Mission  is  KoinK  on  as  to'ii'is  evii'leii'oe '')7  1839 
?„„r;  ?C^"%''  '/■":  *  ^-  "2.  145  (ohjeetion  U 
cause  the  offered  witness  "was  present  in  court 
when  the  ntiestions  were  raised  and  partly  dis- 
cusse.1  j_  rorrcns,  ,f.  "exercisins  «  »ound  dis- 
cretion    refused  to  allow  bis  examination). 
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For  the  erclusion  of  the  jury  durine  sueh  an 
arpunient,  see  fmi/,  §  1808. 

»  Compare  also  the  principles  affectine  an 
impeached  witness'  erplnnatirm  of  a  prior  inam- 
t>st^t$laUmnt  {/mst,  g  1044)  or  of  an  expression 
?  wir's  '™''     ''^"*'  °''  "'^  """■"■  '""peaching  facU 

«.*  \'*P;''a  "Jv"-  ^""^y-  3  State  Tr.  n.  r.  .543. 
S04  ;  IS.ig,  Home  v.  Williams,  12  Ind.  326 
•  1867,  New  Jei'sey  Express  Co.  v.  Nieh'ol* 
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TESTIMONIAL  NAWIATION. 


[Chap.  XXVn 


(4)  In  identifying  perioM  or  material  objeeti,  it  is  of  course  more  effective 
if  the  thing  to  be  identified  is  so  placed  with  others  that  the  witness'  selec- 
tion apf«ars  to  be  unaide<l.  Nevertheless,  no  rule  has  e\«r  required  this  — 
partly  because  <.f  its  frequent  impracticability,  jwrtly  because  the  lack'  of 
such  a  precaution  plainly  enough  detracU  from  the  value  of  tiie  testimony 
and  partly  because  the  witness  has  usually  had  so  many  prior  opportunities 
of  private  verification  that  such  a  public  test  would  often  give  a  false  appear- 
ance of  spontaneous  and  unaided  selection.* 

§  787.  Suns :  Pr«p.r*d  Dapoaltlon ;  Anaww  by  KeforwiM.  (5)  Since  the 
witness-  statement  must  correspond  spontaneously  to  his  actual  recollection 
It  IS  plain  that  to  permit  him  to  commit  to  writing  heforthand  certain  state- 
ments and  then  to  read  them  or  hand  I  m  in  as  his  testimony  would  be  to 
abandon  all  safeguard  against  fabrication  and  to  make  possible  any  manner 
of  pretended  testimony.  This  mode  of  furnishing  testimony  is  universally 
prohibited.  It  IS  of  course  to  l>e  distinguished  from  the  use  of  writings  which 
genuinely  revive  a  present  recollection  (ante,  §  758)  or  reconi  a  past  recol- 
lection {ante,  §  734).  Indeed,  the  object  of  the  restrictions  placed  upon  those 
two  uses  of  writing  is  chiefiy  to  ensure  that  they  are  not  writings  of  the  pro- 
hibited and  impro,,er  sort.  The  distinction  is  a  clear  one.  namely,  between 
wntings  which  frankly  purport  to  be  used  to  aid  memory  (in  which  thev  are 
to  be  tested  by  the  appropriate  restrictions)  and  writings  which  do  not'  pur- 
port to  be  so  used  ;  the  latter  falling  within  the  present  prohibition. 

The  present  prohibition  applies  of  course  equally  to  oral  testimony  as  well 
as  to  written  depositions.  Nevertheless,  its  application  has  been  more  usual 
in  the  case  of  depositions,  because  there  the  temptation  to  use  written  prep- 
arations IS  greater,  and  the  impropriety  is  less  glaring;  for,  when  testimony 
18  about  to  !« immediately  written  down  and  the  witness'  demeanor  as  observa- 
ble by  a  jury  plays  no  part,  there  is  a  natural  inclination  to  facilitate  prog- 
ress by  having  preci.se  written  answers  ready,  and  the  contrast  between  the 
wnting  thus  prepared  and  the  writing  ensuing  from  the  officer's  hand  i^  less 


32  N.  J.  L.  166  (privnte  interview  betwciMi  il". 
iwiieiit  ami  coiinni'l  (luring  examination;  ti>n- 
mony  not  pxcluileil,  becau.He  no  inquiry  «a»  maile 
by  the  opiionent  at  tlie  time  «»  to  the  reason  for 
conversing);  1861,  I'ratt  v.  Battles,  34  Vt.  391, 
895,  401  (at  the  examination  "Rreat  wranelinc 
anil  eonfusion  "  occurred,  the  defendant's  agent 
interfering  "  to  suggest  or  dictate  tlie  answera 
which  the  witnesses  should  give  ";  excluded)  ; 
1867,  Nauman  v.  ZoehrLiut,  21  Wis.  46«  (nlain- 
tilr  sued  for  medical  wrvices,  and,  on  cross- 
examination  as  to  the  nature  of  his  treatment, 
declared  that  it  was  a  secret ;  he  was  then  al- 
lowed to  .consult  with  counsel  as  to  answering 
the  question,  in  onler  to  determine  whether  to 
foref  ,  a  ilemand  for  the  special  treatment  instead 
of  ex|K)»ing  his  secret);  1883,  Rounds  !•.  State, 
5/  id.  .W,  14  .V.  W.  Mi  (the  district  attorney 
privately  spoke  with  a  witness  on  the  staml  as  to 
what  he  had  already  testified  in  the  case  ;  held 
improper). 
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For  the  propriety  of  counsel's  consultation 
with  a  leihiria  wqiiesterfd  frmn  the  amrt-rmm, 
see  port,  $  1840.  For  intimidation  hy  the  optK). 
neiit  in  the  court-roum,  see  ftnst,  t  1399 

•  1817,  R.  r.  Watson,  3  Stark.  128  (in  iden- 
tifying  prisoners,  an  objection  that  "the  atten- 
tion of  the  witness  was  too  directly  |if<inted  at 
them  "  was  overruled,  since  "  the  prosecution 
might  ask  in  the  most  direct  terms  whether  any 
of  the  prisoners  was  the  person  meant  and  ile"- 
8cnl)ed  hy  the  witness ") ;  1898,  Xames  r.  Ins. 
Co.,  104  la.  612,  74  N.  W.  14  (schedule  of  proof 
of  loss,  identified  in  detail,  receivable)  ;  1854 
State  r.  Lull,  37  Me.  248  (showing  stolen  goods 
and  asking  to  identify,  instead  ot  reriuiring  an 
uniiided  description,  held  not  improper).  Com- 
jiare  the  use  of  unaided  identification  as  a  eor. 
roborating  cireumslance,  po^,  §  1130,  and  ante, 
S  744, 


fl  700-812]         IMPROPER  SUnOESTIOX  OF  AXSWERS.  ,  -„ 

none  the  lew  ml ;  a.^d  Courts  unit.,  in  eniphnsi/ing  the  iniportnnr..  of  fr,..- 

Into  court  hol.li'g  i„  hi  t^;:;';*  .^  7,;'i:'?''7'  ••-"  — •->  "' »  »itne,.,.  co,„i,„ 

1817,  Kent,  C,  III  UwlerhiU  v.  !'«,,  Corllamlt,  2  Jolin<i.  Cli   330  348  •  <•  11,  ..„„.  i   , 

«ofl'/  r^"'- ?'""''  "•,  '^"""S''.  '  Rrown  P.  C.  620, 

626  (J.-(N«ition  niad.-  in  tt-riiis  of  prior  voluntiirv 

alfidaviU    not  »ti|,pres8«l  on  the  f;i,-t»);  ir54 

Anon.,   1  Anibl.  252  (,lepoMtion  ex,l«,ie,|  W. 

cause  tli«  attorney"  h.i.l  wrote  down  tlio  whole 

in  the  exact  form  of  the  .le|K)sition  l«-fnre  it  wiis 

taken ;      .  .  the  altorncy  h:ul  niethuilisid  and 

""■^'■^  ', !  »?il'*Ij?  therefore  no  more  than  „n 

amdavif);  1808,  Shaw  ^  I.indnev,  15  Ve,.  ,Ir 

380  (see  .luotation  sup,;,),  1839,  Aify-Oeii'l  v 

Nethercotc,  10  Sim.  311  (leading  over  a  former 

cle[«»ition,  altering  the  date,  an.l  re-signine  it 

SSn  J,'i'!";T''''  '8^9.  Alcock  0.  An*.  Co.,  13  Q.  h' 

292,  30p  (the  witneM  referred  to  an  nlleL-ed  copy 

ofanaUescldeiiositio,.,  "  whici,  1  nowoonlimr- 

l.oQ     "'*'™"»«   ''.V  fferenee"  held  improper);' 

1898,  Dreyspring  v.  l^eh,  119  Alii.  282  24  .S<i 

(34  (answers  to  .Tepositions  prepaid  beforehand 

I'sloT^'"'"*  °™','y  ''V  flei-nent,  si,,,pr,.s>«.,|)  j 

1809,  C   St,.  Smith,  4  Pay  121,  12;  {"  the  si,f>. 

stance  of  this  deposition  had  lieen  eopi,.,!  l.y  the 
de|K)nent  from  another  paper  which  he  ha.l 
wn  ten  at  Snffiehl  aWt  lOday,  iKfore ":  ex- 
eluded) ;  1833,  Randel  t-.  Chesaiwake  &  P.  C 
Co.,  1  HnrriDRt  233,  28.^,  289  (tlie  dep  .nent! 
Deinjf  III  with  pnlmonary  consumption,  an.l  una- 
h\B  to  sjwak  much,  wrote  down  his  answers,  and 
the  writing  was  then  rend  aloud  to  him  :  he 
avsented  and  corrected  them,  and  they  were  then 
taken  down  by  the  clerk  :  P.r  Ciriam :  "The 
general  rale  is  that  a  witness  shall  not  be  wr- 
nutted  to  bring  his  deposition  ready  prepnfed: 
like  all  general  rules,  it  must  have  its  exceptions 
...  If  ever  there  was  a  case  in  which  a  prepared 
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de|iosition  wonld  be  allowed,  this  is  mc\\  a 
cn»_,-  );  1809,  .Vmory  p.  Kellowes,  5  .M,i«s.  219 
■-;  C'tlieapiwlleepreiiareil  and  MDtethe  depo' 
sitions  in  the  absence  of  the  commissioners  "• 
cxeluded);  1817.  Underhill  v.  Van  fortlandt   2 

John,.  Ch.  339,  346  (.lei«mrnt  " viiig  his  de. 

rosilion  111  the  original  cause,"  admitted  exiep. 
tionaNy  ;  see  quot  .tion  ,«;«•«) ;  18,14,  Cominer. 
cial  Bank  v.  Uni  ,n  Hank,  1 1  N.  V.  203  ojo 
('•<me  of  the  attr)rneys  conversed  with  the  wit- 
nesses  prior  to  their  exiiniinaiion,  nn.l  at  their  re. 
mieHi_  w  rote  down  for  them  the  Mihstnnre  of  the 

facts):  1818,  liovanl  r.  Wallace,  4  .S.  &  H    409 
500  (the  witness  testifying  in  a  second  demsi*. 
t.c'i,  ailopted  the  prior  last  one  bv  copyinir  it 
entire  i;:   .1.0  8,.cm.d  one,  without' Iri.m  ,,„(,,. 
tloned  anew  o,.  it;  c;;.  In.;  .i);  1825,  Sumn.ers  .,. 
M  Kim    12  .S.  4  R.  405  (,le,.  .sition  drawn  ui.  l.v 
counsel    sent  to  the  mngistia  e.  and  there  s«orn 
to;  excluded);  1837,   .i.1nst'ong  v.   Burrows,  6 
Watts  208  (dcimsition  wr.ifen  out  iM-foieliaud. 
then   sworn    to;   excluded);    1^39,   Cinuiilt  i- 
I  ost,  8  111.  406  (similar):  18.39.  Orayson  v.  Banl 
imn,  lb.  .W4.  529  (dep..sition  written  l.v  ivirtv's 
agent  and  afterivanls  sworn  to,  e-<lu.lc.'l)-  1892 
Greening  v.   Keel,  84  Tex.   326,  .  .3,  19  .S   \v' 
435  (.leimnent  lieingnged  andof  inHrm  meinorv,' 
the  taker  of  the  deposition  hnil  him  answer  pri- 
vatcly  certain  ipiestions,  l)efore  the  taking  and 
unknown  to  the  op|io!ient ;  the  interrogatories 
at  the  iie)iosition  asked  the  dejionent  to  examine 
these  private  answers  nn.l  he  testitied  tlint  they 
were  coiTcct  and  annexed  them  ;  de|iositiou  ex- 
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TESTIMONIAL  NARKATION. 


[CHAr. 


(6)  An  annli>K')ui  impropriety,  in  which  opportunity  is  furnish 
fabrication  liy  adapting  a  priitr  statement  without  resort  to  actual  ni 
tion  of  delnils,  consJMU  in  queitinninrf  by  rtftrtnet  to  another  person's 
mint  nnd  HeckiiiK  wliat  may  Iw  termed  an  " indorsing " answer  verifyi 
other  statement  l>y  adoption.  Such  a  f|ucstion  is  plainly  to  be  disnpp 
for  sucii  on  answer  may  be  merely  a  mechanical  one  : 

IHll.  WoMhintfon,  J.,  in  Nirknnlim  r.  OnhUn,  3  Wsdh.  C.  C.  100  (witnsMM 
ai«k«l  If  an  m  p„ru  certiricsta  of  facti  prcparwl  by  some  of  thrm  "  conUiimd  tli«  li 
"  rb«  mo.li.  piimued  in  this  case  U  ealeuhtlftl  to  produca  perjury.  It  li  wons  thai. 
qu«Mion»,  or  tolling  the  witiiem  what  to  »ay,  beeaum  he  is  here  reminded  of  the  ni 
of  awearinn  to  what  In-  has  Ufore  HtotH  or  of  suffi^rinn  in  hii  credit." 

IHlto.  Fowler,  J  .  in  ICame,  r.  E„mt,,  41  X.  H.  177,  178  (the  witneM  hsrin 
merely  SKkt-d  at  the  trial  whether  he  ajfri-ed  wilh  or  differed  from  the  testimony  o 
to  a  trannaction) :  "  The  credit  of  the  w>tneM  before  the  jury,  and  the  jfreater 
confidence  he  necuren  with  th^ni.  often  depend  rery  mnch  on  the  manner  in  wl 
relates  the  detsilfi  of  Iho  trnnnaction)!  slwut  which  he  teitifles,  the  inlelligenoe  with 
he  groupn  the  rarioui  circumstances  surrounding  them,  the  general  capacity  and  it 
tioii  he  eihibiU  in  relation  to  the  subject-matter  of  his  testimony,  and  the  accurac 
which  he  ii  ul>le  to  reinemlxr  and  »t<ite  minute  and  apparently  trivial  and  unimi 
incidenU  connected  therewitli.  ...  If  either  party  iniints  upon  it,  h«  is  entitled  t 
the  witness  state  fully  all  the  deUils  of  his  tcMtimony  upon  the  stand."' 

On  cross-examination,  however,  there  being  no  danger  of  suggestii 
mechanical  indorsement,  this  form  of  question  is  allowable;*  at  lea.si 
objection  to  it  rests  upon  a  totally  different  ground,  namely,  the  0| 
rile ;  for  while  this  question  may  properly  serve  to  emphasize  a  conti 
tion  on  a  specific  point  between  witnesses  on  the  same  side,"  or  to  ei 
the  witness*  vacillation  or  uncertainty,  it  should  not  be  used  as  a  mo 
improjierly  extracting  one  witness'  opinion  on  the  general  credibili 
another  {post,  §§  1964,  lOSf)). 

§  788.  8am* :  Prior  Conferenee  with  Atte.ney  j  Kaowladge  of  Qnes 
(7)  How  far  any  attempt  can  be  made  judicially  to  prevent  improper 
gestion  furnished  out  of  court  by  mere  conference  with  the  attorney  ( 


clmlcil) ;  1894,  Blum  p.  Jones,  88  iil.  492,  495,  85 
8.  W.  6i)4  ('ToM.iiitPrriijpitorien  an  to  the  "niHU- 
nrr  in  wliirh  his  answers  hml  Iwcn  prriiared  ami 
taken  <l<iwn,"  allowed);  1900,  Ri(»  v.  Wanl,  93 
Tex.  532,  5«  S.  W.  747  (.l.-|>o«ifion  excluded 
whiTc  the  otfioer  taking  it  iisi-d  to  iiome  extent 
in  fr«inins  the  answers  a  memonindum  of  ilesired 
testimony  fiirnisheil  by  one  of  the  |>arties);  1898, 
Einenoii  ('o.  v.  Niniocks,  8S  Ked.  280  (pHteiit. 
expert  testifying  from  typewritten  sheets  pre- 
pared by  counsel,  not  from  witness'  notes  but 
revised  and  corrected  by  the  witness  j  held 
improper,  but  not  stricken  out  under  the 
circumstances; 

Fcir  the  iniiiropriety  of  the  offirer  who  takes 
the  dc|)Osilion  lu'lng  an  ntient  nr  tintmnn  of  the 
party,  see  posl,  g  8(13.  .See  also  the  citations  as 
to  iire/iarrd  arpert  testimony,  etc.,  pniU,  {  788. 
Distinguish  also  the  oriiiiiary  n«e  of  nmnoranda 
ofapast  recollection,  anlr,  8  74.1,  uniler  which 
would  come  most  meMioranda  by  experts. 
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•  Nevertheleaa,  on  direct  examination, 
the  witness  has  onee  nntwered  a  i|nestion 
tail,  lie  may  for  a  »ulwe<|nent  question  co 
the  same  ground  refer  back  to  his  tint  ai 
1861,  niack  t>.  Black,  38  Ala.  113  (deposi 
on  croas-oxaminatiou,  however,  the  en 
aminer  may  oblige  him  to  repeat  his 
testimony  in  detail:  lupra,  f  7S2,  par.  ; 

•  1888,  Parnell  Conmiission's  Procee 
2Jth  day.  Times'  Ren.  pt.  7,  p.  76  (nsk 
whether,  if  X  has  said  so-and-ao,  it  is  inc( 
allowed;  contra,  umhle,  Slst  day,  pt.  8,  p 
1900,  .Suto  V.  Taylor,  56  S.  C.  360.  84 
939  'witnesfies  may  lie  told,  "either  corret 
incorrectly,  what  another  witness  on  the 
aicic  has  testilieil  to,  with  a  view  to  test  th 
rectness  of  the  ineniory  or  the  honesty  of  th 
ness  ";  here  the  question  was  allnwnl,  "  If 
hnslnnd  says  ...  is  be  telling  the  trutl 
falsehoo<l  ?"). 

"  PoU,  %  1838. 


[CMAr.  xxvn 

I  furniihed  for 
actunl  recoIlHu- 
'  penon's  atato- 
it  verifying  the 
te  disnpproved ; 


>  (witnwwM  war* 
tiiiRd  tlia  truth  ") : 
ronw  thai,  lawlinf 
il  of  ttia  naocaalty 

leia  haring  bcnn 
ettimony  ol  1 1,  na 
le  ffreater  or  leaa 
nner  in  which  ha 
gcnoa  with  which 
city  ami  inrorinn- 
ha  accuracy  with 
and  unimportant 
antitlad  to  have 


suggestion  or 
>  at  least,  the 
y,  the  Opinion 
ze  a  contradic- 
"  or  to  exhibit 
as  a  mode  of 
credibility  of 

I  of  QnaatioiM. 

improper  siig- 
ttomey  or  by 

xaminatinn,  whrn 
a  rpirstion  in  ile- 
qiieatioo  covering 
ill  is  tirtt  answer: 
113  (ilepo«itionn 
er,  tile  croM-ex- 
rrp«>t  his  direct 
7S2,  jmr.  8. 
)n'»  PrfK'i'cilings, 
p.  76  (nukinK  A 
10,  it  is  incorrect, 
IV,  pt.  8,  p.  Iii9); 
:;.  360,  84  8.  C. 
'itlier  correctly  or 
less  on  the  game 
w  to  test  the  cor- 
onesty  of  the  wit- 
lloweil,  "  If  your 
g  the  truth  "or  a 
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IMI'KOPER  SUGGEsnojf. 


.bsolute  necessity  or  „':lit.t';:;"«  '"'"y  J—  «">•  r..l.s.  '  Ue 
no  cautious  attorney  ot.ghttonutTrl^      *'""'" ''"''•'••^^''  '»  •""^-'^•'l : 

1 -t  its  general  tenor  is  u  1  oCt  "  Z    IT"'""  "T  """" >'  '"  « 

bcHt  meth.Hl  of  obtainiuH  sud,  . m  '  °  '*""""•  '"•"'««"ce  is  the 
abused,  „nd  often  is;";;  t.  t^eriri',  "''T'''''^-  '''""  ''«'"  "'">■  '•" 
•-th  undesirable  and  imprn  aicX  1  1  H  "  '^'  T  ''•'"""^'  ^"'•'  --"^ 
•».c.rt  of  an  a.tua!  fraudule,     c  ^ferenrfo^^^^  ^''"'  """""« 

pr..,«rly  K'  tnken  notice  of-  theril  ?.. .  .  ?'""  "'  •««'""•'">•  conl.l 
being  substituted  for  the  vro^7 Z^^X  ru""  "'  .'f '"^'"^  -■""•'•^^  "' 
this  problem  may  be  gatheL  !r,l::!^  I^li^^^  ""''"■'«  ^'^^^r,. 

f!^^^^::z:;j;::':^:£^;-:  V't  ^'-  ^'-  --  -^  ^'^• 

both  of  th..m  may  be  .bua!^    .nd  Jth  J  -h         "'"^  ~""'""''  *''"  !"">"  « "d  juZ.a 

tion.,orth..i|...^..,o,„...";J;,u1.'^,''  CaZ'"Y^.^  """  "'"'^"''"^'  '''  "- 
com.  in.  he  n.ay  i„eite  th.™.  „nd  enfor^  «ie n  and  .^  ^^^*7,  """"  "'""  *""'»«''  ^ 
a  solicitor  must  not  initruot  a  »i.„--.  »'         **"'  *•  """  "'  *''«  olhor.  .  .  .  Hut 

Induce  him  thi.  way  or  hat  YaThr  '  »  ""■*"""  •""•.»«"  «rry  letter,  to  him  2, 
.«y  .»  thi.  or  that  K.t!i  Jll  «;  ;iwr:ether1e'i7;  T'J'  """  "-'  ^«  - 
no;  by  which  mean.  thi.  Court  i.  fre-d  from  th.  .  ,  ".  '"  ^  '"*''  "'  "'•  '•'»'"•  or 
th.  witness,  to  no  end.  if  they  can  S^,  o:il'''Jrh:™°'r^'"S  '"•"^  '•"•  H-^tion.  of 
nor  purpose.  Yet  he  may  not  p.«ui^e  h  „*r  U  7  u^  '°  *'*■"' «™''  ""'«  t"  no  end 
of  himself  was  i„clin«l  unto  and^wrb,  h  "  '"'*'"  .^""  *"  "^  ""'^  °'  ><»•«  than  he 

truth."  ~  ""'*' ""'  *••  ''^  »■'*  co..«.,enc«  beforehand  bound  to  deliver  m 

.JSITco'SSai'i'^t*;:;,'!^^^^^^^^  ««*'•  ^«^'*'^=  •*'»  -i,htfor 

.ay  that  it  is  at  all  improper  for  a  .ZuoTto  tak«  ^  ''T""''  ""'  '  **"  ""'  "•««■'  to 
depose  to.  or  that  it  i.  improper  for  i^rp«^tit"''Ltr  ^T  '  *"""•  "•■»'  ''«  <""• 
can  depose  to.     But  what  w«  done  he™  ?    TSes^haTl  ?  *  *"  ""'"'"'  "'""  '"' 

cH«rf  w.th  on  behalf  of  th.  pUintiffs,  not  a.  to  what  L-"^"  '"""-  """'  '°''"»""'- 
'..t  a.  to  what  had  been  prepared  for  him  to  ^v  on  h  ?  ,  'H'  °"  "•"  ''■•'°'''  •J"""'"-, 
mated  conimisaioner.  but  «!cre™v  ahl  act  .^  !?/r    i'*"  "'  *'"'  P'"'"""";  A.  B..  r„om 

of  the  plaintiffs,  -ho  J^rhiTdfZ^^Z^til  J'  '"""• '"''^  ""'  *"  "■"  """''"^' 
I  think  thi.  wa.  not  a  right  tlTng  t^  do  '  ^"'^"""^  ""^y  '»'  ""  '"n"-  to  depo«,  to. 

^r!^^''^i^n::S^'l:J^';:;^^S-  '«^.  -^^  -a  witne.  ought  not  to 
beforehand  by  coun«,l  or  snv  ^  LTpe^on  ,,'  hel"  hf .'  ""''■"  '°  '*  """«•'  '<"•  '""• 
and  from  memory  a.  they  are  prop^u^ded  to  h  m  P  ^-  "T"  *'"'  'l'""'"°"»  "^''y 
or  by  writing,  previous  to  hi.  eSa  ion  dlr  crhi.  ["V"'  "-'r  »°""»«'  '"-J-  orallj 
which  h.  i.  intended  to  be  examined  rd  tZlZtu'""  ""  ""'  ^'""  '"  ^^5"^  to 
fact,  by  examining  book,  and  paper,',  and  make  m™  ".memory  in  regard  to  such 
♦■specially  of  datea  and  amounts  "  memoranda  from  them  and  otherwiw, 

1877.  Cole,  J.,  in  Allen  v.  Senfi-ied,  4-1  Wis  4U  4ia  .  ..  Tk  .-       . 

new  to  read  or  to  know  orevimia  t^  L.  !■  '  7  ^'"' P^ctice  of  allowing  a  wit- 
doubtlew  liable  to  abuse  .^„rZ\l!trm'°°'  'l'''' '"''''"°"''  '^'"  b«  a«ked  hL  , 
tion.    A  hostile  or  dish^n  .t  wl^  knowinlT  t'"^'''r''"''°' """---"""^ 

-.ed.  would  b.  p.  u^n  hi.  .^^:::J^!:',:^j:i^ 
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truth,  conMal  hia  biu,  or  •roid  self-contradiction.  Thii  is  all  rery  evident.  Bat  sti 
it  is  absolutely  necessary,  in  certain  oases  where  a  witness  is  to  be  examined  in  refer«n 
to  a  transaction  which  was  the  subject  of  correspondence,  or  which  iuvolved  numero 
items  or  dates,  that  he  should  be  informed  beforehand  of  the  nature  and  scope  o'  t 
-juestious  he  will  be  called  upon  to  answer,  in  order  that  he  may  be  prepared  for  t 
examination ;  for  it  is  obvious  that  without  some  previous  preparation  to  refresh  1 
memory  in  such  cases,  his  testimony  would  be  nearly  or  quite  valueless.  We  think,  thei 
fore,  to  lay  down  a  rule  that  it  is  sufficient  ground  for  suppressing  a  deposition,  if 
appear  that  the  witness  was  allowed  to  read  and  examine  the  direct  and  cross  interrc 
•toriea  before  he  gave  bis  evidence,  would  be  inconvenient  and  dangerous  as  a  rule 
practice.  "> 

B.  Non-Verbali  Testimony. 

§  789.  Draaatio  Communioatian  (Cl«ature,  Dumb-ahow,  etc.).  Man  does  n 
communicate  by  words  alone ;  and  it  may  occur  that  words  become  inferi^ 
to  action  as  a  mode  of  communicating  a  correct  impression  of  a  scene  o 
served.  Certainly,  in  an  appropriate  case,  it  is  proper  and  customary  for  tl 
trial  Court  in  its  discretion  to  sanction  a  departure  from  the  ordinary  or  ve 
bal  medium  and  permit  the  witness  to  make  clearer  his  own  observed  dai 
by  representing  them  in  gesture,  dumb-show,  or  other  dramatic  mod« 
Whether  it  is  more  useful  to  do  so  must  depend  much  on  the  circumstanc( 
of  the  case.  Tlie  only  general  and  disfavoring  consideration  to  be  noted 
that  the  witness'  dramatic  expression  may  be  calculated  to  give  unfair  en 
phasis  and  create  improper  emotional  effects;*  but  this  can  rarely  occur. 

*  Accord:  1835,  Kelly  v.  French,  LI.  &  Qoo. 
166  (Ire.  ;  L.  C.  I'lanket ;  copies  of  interroga- 
tories sent  liefurehiind  to  de|x>neiit,  who  pen- 
cilled marginal  notes  as  to  his  iiitemled  replies, 
not  stippresseil,  because  it  was  the  solicitor's 
duty  to  ascertain  beforehanil  from  witnesses  "  the 
extent  of  tlieir  infornmtiun  ").  Coin|>are  §  786, 
par.  3,  5,  ante.  The  ailmissibility  of  expert  Iftli- 
tnany  got  by  cj: parte  eonsulfcition  and  investiga- 
tion is  not  to  bn  iloiibtnl  nn  the  present  gronnd  ; 
its  admissiliility  from  another  jioint  of  view  is 
dealt  vrhpoft,  {  1385. 

For  tiie  admissiliility  o{  stalemrnts  of  physical 
pain,  maile  to  an  ex|)ert  when  (|uulifying  him- 
self for  t<'stiniony,  see  poml,  {  1721. 

For  suggestion  in  general  as  a  reason  for  ex- 
cluding Hi-iiniy  statements  pi>sl  litem  molam, 
see  the  various  Hearsay  exceptions. 

For  impearhment  on  tlie  ground  of  Uat 
through  monev  or  other  favoi-s  furnished  before 
trial,  s.    p.>M,  §§919,  961. 

'  "Verbal"  is  here  mcd  to  signify  "ex- 
pressed in  words  "  ;  "  oral, '  to  signify  "  spoken, 
not  written." 

•  1897,  Linehan  t>.  State,  113  Ala.  70,  21  So. 
497  (held  improper  for  counsel  to  walkacrossthe 
room  and  ask  the  witness  if  the  deceased  walked 
as  fast  as  that  in  advanci.. ,  m  the  defendant ; 
this  is  clearly  unsound);  189.5,  People  v.  (,'hin 
Hane,  lOS  Oal.  597,  41  I'ac.  697  (illustrating  on 
a  wall  or  door  in  the  court-roinn  the  location  of 
a  bullet-mark  ;  left  to  Court's  diwretion);  1897, 
People  V.  Diirrant,  116  id.  175,  48  I'ac.  75 
(murdiT  ;  draping  the  clothing  of  the  murdered 


woman  npon  a  dress-frame,  for  better  identifir 
tion,  allowed) ;  1888,  Tu<lor  Iron  Works 
Weber,  31  III.  App.  312  (wearing  clothes  i 
worn  at  the  time  of  an  accident,  allowed);  189 
State  I).  Ellwood,  17  K.  I.  763,  769,  24  Atl.  7( 
(burglar's  mask,  etc.,  used  to  describe  apnea 
ance  of  burglar);  1898,  Louisville  &  N.  K.  f. 
V.   Ray,    101  Tenn.   1,  46  S.  W.  654  (articli 

f laced  in  court-room  to  illustrate  teatiniouy 
n  the  trial  of  O'Connell,  6  St.  Tr.  N.  8.  1,  24 
(1848),  is  an  amnsing  crosa-examination  of 
witness  who  endeavored  to  represent  the  treasoi 
able  significance  of  one  of  the  great  orator's  - 
pauses  !  There  is  certainly  one  great  histoi-ici 
pause  which  could  never  again  be  repro<:uee(l  i 
Its  effect:  "Caesar  had  his  Brutus,  —  Charli 
the  First,  his  Cromwell,  —  and  George  tli 
Third  — ('Treason,'  cried  the  S|>eaker]  —  ma 
profit  by  their  example  ! " 

The  rases  cited  po,«/,  §  790  (models  and  dia 
gram»X  »ni  post,  §  1152  (autojitic  proferencf 
or  "real  evidence"),  are  sometimes  dilficult  t 
distinguish  from  those  falling  under  the  presen 
head.  For  addition.il  and  inteivsting  instance 
of  the  present  sort,  occurring  at  »j.«  print,  se 
a  series  of  artiidea  by  Mr.  Irving  Browne,  i) 
5  Orecn  Bnjf,  jm»nm. 

»  1862,  People  ti.  flraham,  21  Cal.  261,  2fii 
(the  child,  the  alleged  subject  of  a  rajie,  bnrs 
into  tears  when  testifying ;  "  unless  we  cai 
trust  to  the  intelligence  and  integrity  of  juric 
to  withstand  such  influences,  we  must  dis|ienv 
with  the  use  of  juries  as  -  • 

for  the  administration 
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this  BcthoJ  of  c'mru  Stil  t  .     T'"'"  ■"  "'^'^  '■>■  "•■«"» 

sometimes,  to  be  sure,  not  be  offered  as  a  source  of  evidence  but  onl v  n,  t  A^' 

to  the  case,  -  as  where,  on  a  prosecution  for  stealing  a  map  or  in  eiectment  f„r 
land  conveyed  by  deed  containing  a  n.ap.  the  map^is  to  be  usedSpect^e 
o  the  correctness  of  the  drawing;  here  we  do  not  believe  anything  beca^Ie 
map  ^presents  it."  But  whenever  such  a  document  is  offeSaf  pro^.n' 
Uungstobe  as  therem  «,presented.  then  it  is  offered  testimonially  Ind  ft 
must  be  associated  with  a  testifier  "iomany,  ana  it 

Two  consequences  plainly  follow.     On  the  one  hand,  the  mere  picture  or 


leok  p.  Janesville,  100  Wis.  157.  75  N.  W  975 
(|>laiiitiir«  testimony  taken  as  she  lay  ill  on  a 
luunKe ;  not  im|(ro|»T). 

<  oiniwre  the  application  of  the  same  consi.l- 

(/-<.<  |n57Xan,l  the  pnnciple  forbidding i«<fe. 


,  1  "**i  'IfP'*  "•  Mnller,  32  Hun  210 
(cliarKe  of  selling  or  sliowinK  iinlreent  photo- 
Kraphs)  ;  1893,  U.  .S.  v.  Paglinno.  53  Fed!  1001 
(ihargo  of  ini|iortation  of  women  for  prostitii. 
tion  ;  possession  by  defendant  of  photographs  of 
the  women  imparted,  admissible). 


■:l  :,  ll 
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map  Itself  cannot  be  received  except  as  a  uon-verbal  expression  of  the  testi- 
mony of  some  witness  competent  to  speak  to  the  facU  represented.  On  the 
other  hand,  it  is  immaterial  whose  hand  prepared  the  thing,  provided  it  is 
presented  to  the  tribunal  by  a  competent  witness  as  a  representation  of  his 
knowledge.  These  consequences  remain  to  be  more  fully  considered.  It  is 
sufficient  to  note  at  this  point  that,  by  universal  judicial  concession,  a  map 
model,  diagram,  or  photograph,  takes  an  evidential  place  only  as  a  non-verbal 
mode  of  expressing  a  witness'  testimony : 

1804,  mile,,  J  in  ^.  v.  ToUon,  4  P.  &  F.  103  (admitting  •  photograph  to  prove 
identtty  of  person)  :  "The  photograph  was  admi«ible  becaus!  it  U  o^fT  vl.K^ 
resentafon  of  the  .mage  or  impresaion  made  upon  the  .ninda  of  the  wftneZ  bVth^ 
«.gh   of  the  per«,n  or  the  object  it  represent.,  and  therefore  U  in  reality  only  another 

ZZtryl'        ""'""  *'"'  ^"°'"  «""  "'  '"'"""'y  ^"^  "'«y  'P^'^  mlJytZ 

«,IT'f  ?!.""'*'  ^:  ^' '"  *""'  "•  *""''*'•  *^  ^^-  "2 :  "  It  would  be  very  difficult  for  an 
expert  of  the  most  accurate  and  extensive  observation  to  exhibit  in  lavage  ,*thp" 
c«.on,  so  as  to  be  understood,  tho«,  delicate  appearance,  which  ar*  appLia^le  oV^ 
the  «nse  of  vision  Nothing  short  of  an  exact  repr.,sentation  to  the  sijht  can  rive  wi2 
certainty  a  perfectly  correct  idea  to  the  mind."  ^ 

1873,  Peters,  C.  .1.,  in  Shook  v.  Pale,  50  Ala.  92  :  "  A  diagram  ...  is  at  bast  an  «nnrn, 

Teniuf  'V"  --■.',-"'''«-«''  by  whom  it  is  Zl  .  .  "1'^  es^  mT« 
weUspeak  by  a  diagram  and  linear  description,  when  the  thing  may  so  be  de«,ribed,  L  b^ 

Zll:  ,;  :,     Vrt  •'*  "  ^r^^  "'«  P-nx*"  "^  t«>e  witness  in  the  expbnaUon  of 

the  lines  and  localities  he  IS  seeking  to  exhibit."  »""u  oi 

1881    Folger,  C.J.,  in  Co»/«y  y.  People,  83  N.  Y.  478  :   "A  witnes.  who  .peaks  to 

Tb:  W  T"m  t°h  ""'''"  "^'^  '"•'"°"  "'  """  ''«*''"  *"«  '"'-'-  thereof  rike^ 
in  by  hi.  eje^  AVhat  he  say.  is  a  de«!ription  thereof  by  one  mode  of  signs,  by  word, 
orally  uttered      If  his  testimony  be  written  instead  of   spoken  and  is^offe^  «  a 

of  Z  '2l  "^k"  rT°"  '."  ''""?"  ""^«  "*  "'e""-  ^y  "ords  written,  and  t^  value 
of  that  mode,  the  deposition,  depends  upon  the  accuracy  with  which  hi^  word,  uttered 
•re  put  into  words  written.  Now  if  he  has  before  him  i  portrait  or  photo^Lph  of  t"e 
per«,n  and  it  nhows  to  him  a  correct  copy  of  that  personVif  it  pnKluceTws  vfew  a 
coirect  description,  which  he  testifies  i.  a  likeness,  why  may  not  that  be  given  to  thT^,^ 
as  a  descnption  of  the  person  by  the  witneu  in  another  mo.le  of  signs  ?  "  ^ 

1897.  CMrt,  J,  in  Hampton  y.  R.  Co.,  120  N.  U.  534,  27  S.  E.  963:  "A  map  not 
made  under  the  order  of  the  Court  i.  really  only  the  declaration,  «,  to  .peU  of  The 
party  making  it.  Its  reliability  depends  entirely  upon  his  accura;y  and  'rn^entioi 
ness,  and  IS  therefore  only  admissible  as  his  evidence,  and  because  it^may  Z^yTZ 
eyes  of  the  jury  somewhat  more  accurately  the  description  which  the  witness  wm  endeay 
oring  to  convey  to  their  ears  by  his  oral  testimony." 

mo  Vallianl,J.,  in  Bawilian  v.  Young,  152  Mo.  317,  63  S.  W.  921:  "  rPhotocranhsl 
are  of  the  same  character  of  evidence  as  diagram,  and  picture,  drawn  by  hand  "S 
neceswnlv  carrying  the  same  degree  of  probative  force,  but  still  of  the  s^Z  cliaL  r 
not  in  themselves  evidence  at  all,  but  representi-.ig  to  the  eye  what  the  witness  deS 
was  the  real  appearance  of  the  thing,  at  the  time,  he  .aw 'it.  Diagrams,  drwint,  and 
photographs  are  n«,orted  to  only  because  the  witness  cannot,  with  la„g,age,T  dearly 
convey  to  the  minds  of  the  Court  and  jury  the  «:ene  a.  the  light  printed  it  on  the  Sa 
of  hi.  own  eye  at  the  time  of  which  he  is  testifying."  ««  «  on  me  retina 

§791.    Sun.;    HutMc    of   Model,.  Map.,   muA   DlMtwn..     The    use   of 

models,  maps,  and  diagrams,  as  modes  of  conveying  a  witness'  knowledge. 


H  766-812]  MAPS.  PHOTOGRAPHS,   MODELS.  ,  -g, 

»  illustrated  in   manifold  rulings.'  as  well  as  in   fh.  a  •, 

tnals.  »  '    ""  ^6"  M  in   the  daily  practice  of 

One  or  two  discriminations  onlv  nep.i  .}  t^  ^^      .  ^ 


1890    ll,„''TS"'^."'8'  "'  "  ''»'"i>^^iJ«):  A   • 


>:""l''*  '°o».  «^t  Teiineswe  V    t      ««!  i    '•,'•'•   o»iizer,   I34  Pa.  388     19  ah 


;,  ,,  a     „','  A.  °'  "'""'ison  V.  State.  1(W  i.l 
ni  id^- 1^^"^?^  ■'  "97'  Burton  i.i^  e 

ISI    9f«^'«  ,  '  ""*'"»»  »•   State,    40  Fla 
Co.  0.  StaHbrtl.  99  i.l.  187  25  S  F  «JJ  n-  ■*•  ^ 


a   mii-oaJ  cai-i ;   la       tkat    7^' fiV'^^V*  "'     Hunter,  18  Wash    8rn    ^oi>"  '°?8,  »t«te  f. 
Pid.lnek.  87  laV  si?!  -fior^'l  {j"'t'»™'J«!'   -•      P^-ni»i  of  mp-'aU h) ;  V'^a  'Ysi,""?,  "^ 

».  Hurr,  38  W.  V«    kb  «q   ,,="•„  "'^?  '*''"« 


eminent  domain   a  pronriaf^m  ";i'l  '*'"!"«*  ^^ 

excluded  in  di-oret.'o^;'^^* '  •  18°98   Stal"  ^ 
Hunter,  18  Wn»h.  «Tn    To  */^::  '!?!•  .*'t«'e  '•■ 


HIT\1T  '"1?"?""«  hi*  testimony^  i/""  L"""}".-  /•  X""  ««'«3-  '>  s'e    m'  (J  «" 

1867,  State  v.    Kn  e  it    43     '      i<in  /  i    i      ,  *™'°  "'  uistane«) ;  1893    p„n„„  _   i,    i^,    '  .',* 

human  ak,,  ton ,.  ^  Votatio.  ^1':^-  t^  «"',  '»  «•  «  V«'(-e,',:'7i.^^u^  byVai^" 

1889.  touiity  Com'ra  b.  Wiiu.    »i    Vu'',.   "•  ?">   mail-cranc  ;  1899.   Ki..„  ..     ii.7"^.J'\". 


Smith   r.   Strong.    14   Pick.    138  T-^he   co,f; 


«•■»•  mai  .cmm.)-1899    Kil      'T7  ^^  ""'■ 
106,  32  .S.  E.  1022      ,?J„'':"«^;  "'""'»''.  •«6„iJ. 

"Old, « Wis.  2H,i2i7,d«t)!*"'  ^''"^  "•  ^y 

M.  233.,a.»"'i,\^'\S:"'-  ^Hon.ton,  107     1895  ^7»^^^n^|„:^Vl.'lS^^^'M: 

V.  Lefler,  10  N.  Y   St   R..>,   Rmr'        ■'•  ^'' 
hold's  n„>„tK    ,•:'  '  •.  ^"^  (""Prew  on  of  a 

iioi-ses  mouth,  in  wax  or  lilaster)  ■  190'>   M„ran 

ofiirr  TrrT.'u  ■"■  P*«°f  "'«  t,.8timony     meg  Pa^  r^^r'""',™;'"  F-  ^-  <"■■  29  Wash. 

»o«y.    Mng    left   to    tl  I'e .  ••) ,    aX  .    *S'''-  *?»/  '^^j"°"«'  '"»»'"«=«'',  "ever  .machine  an 

^''""S"  R-J-  *  P-  K.  Co.  /'Buel     56   Neb?'      ^f;^  i"'''"'^"""''  ^'>^''  "^  Xt^d    "Tueh 

885 


id   2337,,,  t  'ifl-.'i.V'""-  »•  Holllston,  lo; 

38  Mi'n'n. iTst's?  X  V  ^Sy'rUa/rkn!''''^"'^' 
irlLj""-  ■■  '"2.    Willia^Ln',^']^,,?.';™'- 
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§  793);  yet  this  witness  need  not  always  be  in  court  testifying;  for,  bi 
exceptions  to  the  Hearsay  rule,  a  map  of  an  official  surveyor  (post.  §  1665 
or  of  any  deceased  person  made  in  the  regular  course  of  business  (post 
§§  1523,  1570).  may  be  received  on  certain  conditions.  In  such  a  case 
the  document  must  be  authenticated  as  genuinely  the  work  of  the  persoi 
purporting  to  make  it  (post,  §§  2129  ff). 

(2)  The  map  or  diagram  may  be  oliered  as  a  part  of  a  constitutive  docu 
ment  —  such  as  a  deed  or  contract,  and  not  as  testimony ;  or  a  party's 
admission  may  make  the  map  receivable ;  with  such  uses  the  present  prin. 
ciple  is  not  concerned. 

(3)  When  the  map  or  diagram  comes  in  as  a  part  of  testimony,  it  it 
evidence,  like  any  other  part  of  the  witness*  utterance.*  Whether  it  should 
go  to  the  jury-room  with  other  documents  depends  upon  the  general  rule 
applicable  to  that  question  {post,  §  1913);  perhaps  not  all  written  testimony 
may  be  taken  to  the  jury-room,  but  the  map  is  none  the  less  written 
testimony. 

§  792.  Same:  Inatanoea  of  PhotograplM.  A  photograph,  like  a  map  or 
diagram,  is  merely  a  witness*  pictured  expression  of  the  data  observed  by 
him  and  therein  communicated  to  the  tribunal  more  accurately  than  by 
words.     Its  use  for  this  purpose  is  sanctioned  beyond  question.'    Certain 


•  This  is  siiflSciently  illustrated  by  the  re- 
r:arks  quoteil  ia  some  of  the  citations  in  tlie 
preceJiiig  note.     There  has,  however,  been  here 
and  there  a  tendency  to  confuse  the  subject, 
as  illustrated  in  the  following;   passage:  1853, 
Chilton,  C.  J.,  in  Campbell  v.  State,  23  Ala. 
44,  83 :  "  The  rule  is  that  a  witness  may  use  a 
plat,  diagram,  or  map,  made  in  any  way,  to  ex- 
plain or  make  himself  intelligible  to  a  jury, 
though  it  cannot  go  to  them  as  evidence;  it 
amounted  to  no  more  than  if  the  witness  had 
written  down  his  testimony  to  aid  his  memory 
on  the  examination,  and  no  one  would  contend 
that  such  memonindiiin  as  a  matter  of  right 
could  be  taken  by  the  jury  [into  thejury-room]." 
Here  the  fallacy  consists  in  treating  the  question 
whether  written  testimony  may  be  taken  to  the 
jury-room  (a  question  of  trial  procedure)  with 
the  question   whether  a   duly   veriKed  map  it 
writlm  testimony ;  and  also  in  invoking  the  bise 
analogy  of  a  paper  reviving  recollection,  which 
IS  of  course  (ante,  {  783)  not  testimony. 

1  In  tho  following  cases  photographs  were 
declared  admissible,  except  where  otherwise 
noted:  Eiuf. :  1862,  R^o.  United  Kingdom  El. 
T.  Co.,  3  F.  &  K.  73,  74  (electric-wire  posts  as 
highway-obstructions);  1864,  B.  v.  Folson,  4 
i<i.  103,  104  (|iei-sonal  features)  ;  1874,  It.  r. 
CastP)  (Tichborne  Case),  charge  of  C.  J.  Cock- 
burn,  I,  640  (grotto),  I,  672,  II,  59  (pei-soiial 
features) ;  1876,  Durst  v.  Masters,  L.  R.  1  P.  D. 
378  (premises);  Ala.:  1875,  Luke  v.  Calhoun 
Co.,  52  Ala.  118  (personal  featnies) ;  1889, 
Kansas  City  M.  &  B.  K.  Co.  ».  Smith,  90  iii.  27, 
8  So.  43  (train-wreck);  Cal. :  1889,  Jfe  Jessnp,  81 
Cal.  418,  21  Pac.  976,  22  Pac.  742  (iwrsonal  feat- 
ures); 1897,  People  v.  Durrant,  llfl  id.  179,  48 


Pac.  75  (deceased  while  alive) ;  1899,  People  v. 
Phelan,  123  id.  551,  B6  Pac.  424  (place  of  homi. 
cide) ;  1899,  People  v.  Ciandall,  125  id.  129,  57 
Pac.  785  (scene  of  a  crime) ;  Conn. :  1889,  Uysoa 
V.  R.  Co.,  67  Conn.  24,  17  Atl.  137  (railiBad- 
crossmg) ;  1899,  McGar  v.  Bristol,  71  id.  632,  42 
Atl.  1000  (premises) ;  1899,  Cunningham  ».  R. 
Co.,  72  id.  244,  43  Atl.  1047  (condition  of  rails ; 
photograph  not  testitieil  to  as  correct,  excluded) ; 
1900,  Harris  v.  Ansonia,  73  id.  359,  47  Atl. 
672  (highway  and  premises  ;  held  not  impropi 
eriy  rejecteil  in  disi^retion) ;  1901,  Wetherell 
V.  Hollister,  ib.  622,  48  Atl.  826  (weight  of 
photographs  as  to  corTectne«s  is  for  the  jurv)  ■ 
1902,  State  v.  Cook,  75  id.  .'7,  63  Atl.  589 
(condition  of  horses  as  to  flesh  ;  admissible  iu 
discretion) ;  Fla. :  1891,  Adams  v.  State,  28 
Fla.  511,  538,  10  So.  106  (in  general) ;  1892 
Oitiz  V.  State,  30  id.  256,  266,  11  So.  6U  (a 
hotel  and  a  tree  near  by,  excluded  because  mis- 
leading as  to  material  matters  of  distance,  etc.)  • 
Oa. :  1882,  Franklin  v.  State,  69  Ga.  42(wound)  •' 

1889,  Shaw  v.  State,  83  id.  102,  9  S.  E.  768  (ivi>I 
resenting  jiersons  in  the  situation  of  the  defend- 
ant anil  the  ileceased  at  the  time  of  the  killing)  • 

1890,  Travelers'  Ins.  Co.  v.  8he])pard,  85  i.l. 
790  12  S.  E.  18  (personal  features) ;  ///.  .•  1881, 
Rookford  v.  Russell,  9  111.  App.  233  (bridjie)  • 
1892,  Cleveland  C.  C.  &  St.  L.'i  Co.  .-.  Monai 
ghan,  140  III.  488,  30  N.  E.  869  (admissible 
in  discretion  of  Court ;  here  the  inaccuracy  arose 
from  the  picture  having  been  taken  two  months 
after  the  injury,  and  the  witness  taking  it  and 
venfyingit  was  not  ac(|uainted  with  the  original 
Matures  of  the  place) ;  1901,  L-ike  Erie  &  W 
B.  Co.  V.  Wilson,  189  id.  89,  59  N.  E.  57,3 
(milroad-treok) ;  1901,  Iroquois  F.  Co.  v.  McCrca, 
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123  i,rBV'oi*'v""L'r"' =  '""•"■  *""«"•  «-■  K.  Co  •      I,v  nS  li'°"  "'  '"•=''  "'■  '■""'■'"'-'  «»  'f  l'ro.h„r,i 


(bojlv  of  deceased);  K„n.  ■  189^  *i'l.„!;  '^ 
JudJ,  66  Kan  43  42  P.^.  <i^7  , '  ^''"ff""'  i'- 
nre»)-  Me  ika?  ^tt  J^^  {Cersonal  fe«t- 
38  Atl.  l«0(rooni);  J/rf...  igso,  Proplo"  P  R 

pS:'»4^;.^^.^i;^"'«-f'': 


■'<••'■■  1897,  Ooldsboro  i>,  R  Co  (!n  V  i  /' 
49,  37  Atl.  433  ■  X  1'  •  ik««  r"'  "^  ^-  •'■  '" 
P...%  .1  Abl,.  A  ,,fc!.;;  4T33'Hr-7r  'I'fe 
(nre,„,«.s,;  ,871  R,„„ff  „.  p„;, '^^i';^;  ^f 
^1.5,   224  (nersonal  fM<.»t.w..i  .  lo'.,'  „     ,•    '• 


d.  537    30  N     P     -.7/      ™-  ■•■•,  '-■""PWl,  155      Pe«  .le  83  /     TVr,  '™iures,;  ]88i,   CowIey  v. 

^^;^sd^B  a"a  re>p'-  -«2  .^t? 
%rre ;••'>»?'•  «•"-"•«'  ri''VT,vr''>'''V™^'»iK 

;„     ■    1  ■  ?"   'l.uest'onal.le,  i„  shon  ne  con       ixo'Tp      i  ^  (pffmises  an.l  coriise.wo.inds 
.on  of  physicnl  health  and  the  like  ^^ISM       Mo  'M^'^f'  i"'  r^l'"'  '3»  iJ-  73  83, 34  X   K 
HI.  V.   Robertson.   1«v>  i.i    on    «„    »v  •  .i""*"      '■>«  (ileceased.  to  shnu,  1>;. ''.*•.''• 


fath€r, 

by] 

^om    e.  Robertson,  162  id.  90    38  N     K    oi 

^»^ia't";:^'iS;;^ili:,'n  trial 


710  J.r„'r  ""^T"'  '^9  '"•  '3,83,34  X   K 
f?J       r"*.'''  *"  '■'""'  '"»  "PPearan  e  to  the 

(place  of  a  homicide):  the  followinR  are  Kome 
fi'»"rVl,  •■,,""""""'""""•  "='  "'•  lOS.  51  N    F       ?ss-  VT"'"''    ?   t'"'    '"terraediate  tourtT 


r    B''e-rk;:,'^'iir74"o:'l3T1V  ^^  nj' 


1«  v    V   o       ,'  """"^^'^  "•  Hebron,  62  id.  144 

(personal  features);    I894    Vie,  ,     H,"  V  ^,* 

^^  eiiq- ''!;'•  '-•  "  """  255  (pnn.ise,) 
^Vi  9^  1«9'.  Hampton  v.  K.  Co.,  120  N  c 
534,  27  S.  K.  96  i,hot«gia|,h  of  the  localitV  of 
?"/""''■"'.  '^^l-'le.!  »in,  ,lv  iKH^ause  he  Jace 
lad  been  altered  at  the  time  of  taking  cWk 
J.,  diss.);  cm.:  1902,  Smith  v  Tm     il  nil 


vot.  I — 07  ^^^  M  n.),  1S9J,  turn.  i.  Couuois,  lis  i, 
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(1)  There  may  be  an  objection,  not  to  the  photographic  testimony  as  au 
but  10  thf,  reUvancy  of  the  fact  te»tified  to  ;  if  the  fact  to  be  eviden^d  by  ( 
photograph  18  Itself  not  Bdmlssible.  obviously  it  cannot  be  proved  by  pho 
graph  or  otherwise.  This  objection  of  irrelevancy  is  commonly  either  tl 
the  condition  of  a  place  or  person  at  the  time  of  taking  the  photograph 
not  evidence  of  the  condition  at  the  time  in  issue  (ante.  §  438) ; »  or  that  t 
outward  appearance  of  a  person  is  not  evidential  of  his  inward  conditi 
(«n/.  §§  226. 228, 229) ;«  or  that  the  features  of  a  child  are  not  evidenol 
resemblance,  of  a  particular  person's  paternity  {ante,  §  166).*  These  obi« 
tions  are  seldom  favorably  considered  by  the  Courts ;  but  it  is  obvious  th 
the  decision  in  any  case  rests  on  principles  of  relevancy  of  the  fact  pi 
tured,  and  does  not  affect  the  propriety  of  evidencing  a  relevant  fact  bv 
photograph.  ' 

(2)  There  may  be  an  objection,  not  to  the  photographic  testimony  as  sue 
but  to  the  reprduction  of  a  corporal  injury  or  other  object  calculated  undu 
to  excite  sympathy  for  one  party  and  unfair  prejudice  against  the  other ; »  th 
objection  IS  identical  with  that  considered  {post,  §§  1157. 1158)  for  autoi 
tic  preference  (or,  real  evidence),  and  a  similar  application  of  principle  wou 
be  made.  ■^ 

(3)  The  objection  that  a  photograph  may  be  so  made  as  to  misrepresent  t) 
object  la  genuinely  directed  against  its  testimonial  soundness ;  but  it  is  of  n 
validity.  It  is  true  that  a  photograph  can  be  deliberately  so  taken  as  to  cor 
vey  the  most  false  impression  of  the  object*    But  so  also  can  any  witne« 


14/,  151,  27  Atl.  366  (accomplice  in  a  robbery) : 
1898,  Beanlalee  t>.  Columbia  Tp.,  188  id.  496 
41  Atl.  617  (place  of  accident) ;  1899,  Com.  v. 
Keller,  191  id.  122,  43  Atl.  198  (size  of  deceased)  • 
Ji.  I. :  1892,  State  r.  EUwood,  17  R.  I.  763,  771. 
24  Atl.  782  (aeciwed  shortly  after  arrest,  to  iden- 
tify him) ;  .S.  C.  .•  1896,  State  v.  Kelley,  46  S.  C. 

v*'i  ^u  ^'  ^'  ^  ''  '"°°™  """^  window  where  J. 
had  been  shot,  J.  occupying  the  same  po.sition 
as  on  the  day  in  question) ;  Tmn.:l9a0   Liver- 
more  F.  & .«.  Co.  tf.  Ijnion  8.  *C.  Co.,  105  Tenn. 
187,  58  S.   \V.  270  (maohinery);   Ta. :  1891 
Missouri  K.  &  T.  R.  Co.  r.  Moore,  —    Tex.  — 
15  S.   \V.  714  (railroad  crosxir.,  ,  showing  the 
distance  at  which  an  approachins  tra  ,  could  be 
seen) ;  1895,  TayU.r,  B.  &  H.  R.  Co.  v.  Warner, 
8S  iJ.  642,  32  S.  W.  868  (personal  appearance 
two  years  before  death);  V.  S. :  1898,  Scott  v 
New  Orleans,  21  C.  C.  A.  402,  75  Feil.  373  (s 
sidewalkdefect) ;  1896,  Wilson  v.  V.  S,  162  U  S 
613,  la  Sup.  895  (th?  deceased,  on  n  clinrBe  of 
murder) ;  1900,  Denver*  B.  G.  R.  Co.  v.  Rcfller 
41  C.  C.  A.  22,  100  Fed.  738  (railroad  accident)' 
1901,  Considine  v.  V.  S.,  60  id.  272,  112  Fed. 
342  (photographs  taken  over  four  years  before, 
Identified  as  being  good  likenesses  nt  the  time 
of  the  burglary  in  question)  ;   1902,  Southern 
P.    Co.    V.    Huntsman,    55   id.    366,    118   Fed 
412  (train-wreck);    Utah.-   1898,   Dedcrichs  v. 
Salt  Lake,  14  Utah  137,  46  Pac.  656  (locality 
of  a  rai'roBil  aceidei.t);  1897,  State  v.  McCoy 
16  id.  136,  49  Pac.  420  (deceased  person)  ;   ff^ii  • 
1872,  Church  v.  Milwaukee,  31  Wis.  612,  619 


(premises);  1899,  Baxter  ».  R.  Co.,  104  id.  301 
80  N.  W.  644  (plaintirs  injured  appearance 
a<Iniis8ihle  m  discretion) ;  1899,  Selleck  v.  Jane. 
TiUe,  ib.  307,  80  N.  W.  944  (injured  foot,  ei 
eluded  a»  unnecessary  and  prejudicial,  on  th 
principle  of  {  1158,  po*) ;  1902.  Hupfer  v.  Du 
tilling  Co.,  114  id.  279,  »0  N.  W.  191  (va( 
hooiw;  Marshall,  J.  diss.,  on  the  ground  tha 
photographs  were  in«nffi<ient  without  other  evi 
dence  when  available) ;  1903,  Paulson  v.  State 
—    •'»■  —  .  94  N.  W.  771  (premises). 

Distinguish  the  ouestion  of  the  tujieimey  o 
a  photograph,  as  sole  source  of  proof,  from  it 
mere  admissibility  :  1896,  Frith  v.  Frith,  Prob 
74  (in  divorce  causes,  a  photographic  identifiea 
tion  will  not  alone  suffice,  unless  in  special  cir 
cumstances). 

For  handicriting  photographs,  ten  post,  j|  797. 

For  eathoiif-mn jX-my,  Roentgen-ray)  photo. 


graphs,  see  pout,  §  795. 
*  As  in  Verran  v. 


893 


■D  r.~  ir"  ^ '^'  *'»«'•>  Hampton  v. 

K.  Co.,  N.  C,  aiiprn,  and  in  other  similar  ca-ses  1 
as  well  as  in  the  cases  of  a  reproduced  grouping 
of  the  parties  to  an  affray,  and  of  the  features  of 
a  person  photographed  long  before  his  decease. 

»  As  in  Gilbert  v.  R.  Co.,  Wilcox  11.  Forbes, 
Mass.,  Cooper  v.  R.  Co.,  Minn.,tupra. 

•  As  in  Farrell  ».  Weitz,  Mass.,  mpra. 

•  As  in  Cooper  e.  B.  Co.,  Minn.,  Selleck  v. 
Janesville,  Wis.,  supra. 

•  The  most  striking  illustrations  of  this  may 
be  fuu'id  in  an  article  by  Mr.  Fitzgerald,  "Some 
Cunoaities   of   Modem   Photography,"  in  the 
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{ ro.i 

in  asBuming  that  the  photoe^rh  o„„  ""''^  "'  argument  occur, 

found  to  ,ay. ..  This  photogS^h  JpSt!  th'f'facf  J  I'^Ltft '•  Sr"  " 

srt~t:Yt%^^/rc;^'^^"''^^•'^•"'^''«  ^"^^^^^^^^^^^ 

oath.    If  no  w  tLrh^\hT.,  «L  h  rr-'  '"5"°'  ^•^^  '«""'  «'  «  ^>t"'««' 

should  not  corfn  af  dl  a  ; Ce  ^hanTn"'"'  "^  '''  ?'"'°«™P''-  ^'^^  '^ 
ceived  as  testimony    There  cLhrn"^^^  ""^y"""'  letter  should  be  r^ 

sequences.    oZSoJw^Z^i.frf    T^^^  ^'''^^"  ^''^'^  ^-«  ^°»- 
misleading;^  but  this  is  a  bL" n.  Jf  ^L     ^^'='"«^"'«  "^  Photograph  a.,  being 

to  decide  fit  would  Tas  anomalous  as  f  th^  ?7'""  "'"'  ''"  ^"'^  •>-' 
from  the  stand  because  he  w^tl"  ved  bv  Jhe  !  T  were  to  order  a  witness 

It  follows,  then,  that  the  map  or  photo,n-aph  must  first,  to  be  admissTbTe  bt 
made  a  part  of  some  qualified  person's  testimony.    Seme  one  must^and  fn'nh 

>rf.     There  is  nothing  anomalous  or  exceptional  in  this  requ  rem  nt  cJ  ver  " 

fication;  It  IS  simply  the  exaction  of  those  testimonial  ZtTwhVa^^^^^ 

equired  equally  for  all  witnesses ;  the  application  merely  tks  a      ffere.t 

To^  t  7"'^«^,'"-V'•""  '"•'  "'"^^••'''-"  "f  '^^  data'in  questiou^^^^^^^^^ 
§  6o0),  must  recollect  his  observations  {ante,  §  725).  and  must  cor  ectly  eS 


ISQ^  J""^l'"^,  J?""  ^^"""T  and  February, 
1895,  and  in  the  ''Curiosities-  appendix  aJd 

i  „„  ff  ."i  .'  '"  "■*,  """'*  "I'Sazine  before  and 
I^^)„i  .'t- n  L"^.*'""  '"  »  I'-ot"'*""  from  the 
London  "Tidbits,"  in  an  article  by  Mr.  Irving 
Browne.  6  Green  Bag  62.  * 


'  As  in  Ortiz  v.  State.  Fla.,  ,v.pra. 
•  See  the  caxes  collected  supm. 
•For  the  objection  to  ex  parU  photocranhs 
pL,  S  l^Ss"    "'  ""=''  °'  c«>i-e«nrin.tif"';^' 
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press  ]m  obiemtion  and  recollection  (ante.  §  766).  Here.  then,  is  a  fonn 
'XT".  I  P«P»«d  PictoriaJly ;  he  must  supply  the  missing  element 
m  bnef.,t  must  appear  that  there  is  a  witness  who  has  competent  kno^ 
edjje.  and  that  the  picture  is  affirmed  by  him  to  represent  it  The  latt 
element  nmy  be  implied  from  his  very  oath ; »  the  former  must  appear  fro 
Ins  prehmmary  statements.  The  deduction,  from  this  general  prindple  ma 
now  be  examined.  r        r     "•• 

§  704.  Sam.:  Aaonyaou.  Wcturw  j  P.rMa.1  KaowLd,.  j  Cllln,  tl 
Maker ;  OffloUl  Map..  (1)  A  map  or  photograph  cannot  be  received  aiion, 
««««.^,-  .  must  be  "verified"  by  some  witness.^  So  also  specific  addition 
marks  or  legends,  borne  on  the  document  but  not  verified  in  particular.  m.» 
similarly  be  sponsored.^  Where  the  map  is  offered  as  an  official  one.  w  tho 
calling  the  officer  (post.  §  1G65).  the  official  authentication  of  it  amounU  c 
course  to  a  verification.  "'""um  i 

J^!  fA^l'ZV\'''  '""",'^'"?  'P*'"'"'  """"*  ^  ^"""^^fi"^  ^y  ohservatio, 
Wf ;.  ^fi  '  '^  ^°  '^""^  "^  ^^^  """"«"  represented  in  the  picture 
Whetlier  this  requirement  is  properly  fulfilled  should  be  left  to  the  deter 
mination  of  the  trial  Court* 

(3)  The  witness  thus  using  the  map  or  photograph  as  representing  hi: 
knowledge  need  not  be  the  maker  of  it.»    He  affirms  it  to  represent  his  obser 


'  The  practical  rule  laid  down  in  the  follow, 
injt  iMse  ouKht  to  be  extended  to  all  these  modes 
of  testiiimny:  1856.  Green,  C.  ,1.,  in  State  v. 
Fox.  2..  N. .;.  L.  802:  "A  model  is  a  copy  or 
imitntion  of  the  thing  intended  to  be  m.re- 
aenteil ;  and  when  the  witness  states  that  be 
exhibits  a  model,  it  is  to  he  inferred,  in  the 
al»K|nce  of  all  proof  to  the  contrary,  tliat  the 
model  IS  [sworn  to  be)  correct." 

»  This  retiuirement  is  made,  expressly  or 
imr.Ue.ily,  in  nearly  every  one  of  the  nilinRs 
cit.,1  am,,  M  791,  792,  and  no  rei«tition  of 
them  IS  needed. 

pi  *  flT  •'"""•pie:  1891,  Adams  p.  State.  23 
Fla.  .Ill  .>38,  10  So.  106  (a  map  bearing  the 
mi.  I   S.  8  route,"  etc.,  was  handed  in  after 

1.  !»  had  testified,  counsel  having  made  the 
marks  ;  this  waa  declareil  improper).  In  a  nid- 
ical  ruling  in  New  Hanipehire  (Onlwav  v 
Haynes,  50  \.  H.  159)  it  was  said  that  when 
an  lUustnition  is  offere.!  in  a  medical  book,  even 
through  a  witness  on  the  stand,  "  that  makes  it 
at  once  iinpro[ier  as  evidence,  because  that  gives 
It  an  undue  importance  with  the  jury  ;  the  jurv 
should  not  know  that  it  was  in  a  medical  book 
or  a  law  book,  or  what  the  book  was  that  con- 
tallied  It.  The  notion  here  is  that  the  chart 
really  thus  receives  a  testimonial  veritlcation 
Irom  some  one,  the  book-author,  not  on  the 
stand.  But  this  seems  an  over-cautious  and 
iinpnictical  ruling. 

.  *  IS.I-',  R.  V.  Mitchell,  6  Cox  Cr.  82  (exclud- 
ing a  map  certified  by  a  snrvevor  but  also  con- 
taining such  inscriptions  as  "  place  where  the 
can  of  milk  was  spilt,"  etc.,  as  to  which  he  wiis 
not  a  com|>etent  witness) ;  1832,  Humes  v.  Bern 
stem.  72  Ala.   648,  553  (map  prepared  from  in 
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!["i?'''/i'*r.''''»> '  '"*'  P™P'«  »•  Hill.  123  Cal 
on,  66  Pac.  443  (diagram  verified  by  witnesi 
who  knew  of  the  place  onlv  by  heareav,  ex 
cludwl) ;  1892,  Cleveland  C.  C.  ft  St.  L.  k  Co 
V.  Monaphan,  140  III.  483,  SO  N.  E.  869  (se^ 
citation  >,ipm,  f  792) ;  1876.  Rippe  i,.   If.  (•„ 

V  T  't""-..^'  *'""'''  •  '^''  8««te  V.  Smith,  68 
N.  J.  L.  609,  54  Atl.  411  (furniture  in  a  room  at 
the  time  of  a  homicide). 

•  1892,  Ortiz  r.  State.  30  Fla.  256,  265. 11  So 
811  (see  citation  »«pro,  {  792);  1892,  Cleve- 

n"  .^i  ,A*'o  ''•  *•  *^°-  '•  »'»>'«Kh'"i.  140 
JLa.  2'  ,;  •  ^-  **8  (see citation  »«/)ro,«  792): 
1894,  Farrell  v.  \\\hz,  180  Mass.  288,  35  X  E 

I?  w  'p"^'  *  """y  "■  Hubliardstown,  172  id.  106, 
61  X.  E.  621  ;  and  other  cases  in  this  juiistlic- 
tion  cited  >Hpm,  i  792  ;  1898,  Prit.hai-d  v. 
Austin.  69  N.  H.  367,  46  Atl.  188  ;  1903.  Hup- 
w  w^rli.""",'  r^'stil'ing  Co..  -  Wis.  -  ,  k 
N.  W.  809  (Identity  of  the  object  photographed 
IS  largely  for  the  trial  Courts  determination  : 
lierc.  certain  vat-hoops). 

c.  !  '^i'f  ?'"*  ■^'".'/'""w.-  1863,  Campliell  r. 
f,f ''i^t/'^  i^  ""»'''  =  1898,  Fuller  v.  State, 
117  id.  36,  23  So.  688  (iliagram) ;  1898,  .'onlan 
V.  Duke,  --  Ariz.  -,  53  Pac.  197  (map  ol  la„d 
used  by  witness  to  illustrate  his  tcstinjony,  even 
though  not  otherwise  proved  correct)  •  1901 
People  V.  Kigueroa,  134  Cal.  159,  66  Pac.  202 
((liagram  made  by  counsel  and  verified  hv  wit- 
ness, received);  1903,  State  i>.  ForU's  111  La 
—  .  35  So.   710  ;   1899,  Hall  r.   Ins.    Co.,    76 

,  oi'i'T"''  ®8  N.  C.  753.  3  S.  E.  488  (diagram)  • 
1863,  Woo-i  ..  WillaM,  36  Vt  82  (map)  :^876: 
Hale  V.  Rich.  48  id.  224  (map) ;  1900  Hyde  i, 
Swanton,  72  id.  242,  47  Atl.  790  (mip,  made 
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««  well  as  h«  own.     I  .1  ^d  "firisT.^  "'"''"•^  "^P™-"'  «th«^«'  o..«ervatio„ 
be  equally  represenUUvet;  all  X^rrl'  "^"'^"'«'-'  ''  -»  "'""rally 

§  1665).  and  is  therefore,  if  anytirtll  i  f  '°  "'"  "''""^^  '"''-'  </"'". 
over,  there  are  in  gener  1  „rS;d!,lf  ""'/"*  "'  '^•^'''"""y-  ^ore- 
and  in  particular  there  is  no^p^^^'itroffl  .T'"'"^  ^^"'  ^  '■'''>' 
(/-<  §  1335);  so  that  no  prindple  can  iustifv  th«  /"■""rl'^''  *"  ''^P^''^ 
map  or  survey  i„  preference  to  o.  e  erified  bJ  1  Tl'^  "'  ""  °'"'='"> 
«tand.  It  is  only  when  a  government  ZThJl  *  J^""""^*!  ^i^n^"  o"  the 
a  constitutive  dci^ument  tharitTreouTred  ^n^V  ^^k"°  "'  "  *^^^"^  '^■«"™« 
en«ue  for  any  map  so  adopted     ^         '  ^""  '''"  '""«  ^«"1'  «""W 

..^liJ'^T.u'r:.;';.  "rtTXo-Tar'  ^'--^  --=  -- 

instr„.nenu  based  upon'  the  Jenc  f";h; t'^e'bfairf"  """■^"''^"^ 
of  things  not  perceivable  by  the  ordin«rv  Jl  *^°^'''•°  *  representation 
through  a  nmg^fying  lens  we  are  nrt p?7  i  !!' !.  ^"'  "'"'"'P^^'  '»  ^^'^^^S 
to  the  naked  V.  Upo^'  The  priSl?  ,7^^  '^Z'"'''  ^'»'*=''  ""•«  '^'-I'Je 
(««<..  §§  657.  665).  canTbe  sairS  1:  1  °'  "^  '*'''''"""'"'  Knowledge 
impression  is  not  ^ceived  by  tTe  unaided  .«"'  T'T^  ^''"''^"^^' '  t)"' 
upon  the  correctness  of  the^int^S'^it^orTr:^^^^^^^ 

by  engineer  knowing  nothing  of  ,!.«  pUee,  „:,.      .,  . ,  ^'"'''''-      ^*  '^  ""^^ 


SSS?^^^-=^  S^HFZffi-^l 


£SS«SaS 


wi8e  shown  correct).  ;,  ■ .  ^"ui.  v.  vonDora    i»ifl    !»«    ht 

,vi.„'fi«  1   ''n*  Pho'oKrai'li  of  a  man  L.   w«8     kW  Vr         w  ^'''^oi.) ;  1901,  N,.,V  York  S 


ino'lTer  and^r  ."""r-  "  Photo^ ph  tk.n'hy 
another,  and  declared  it  to  br  corrpptl  •  ison 
State  ».  Holden,  42  Minn.  sir/rN  \v  T23 
(showing  a  likeness  and  identifj-ing  it) ;  mf 

ClUv  I^'  ^r  "■","  ^r  "-.P'^-ntation'of  the 
locality  lie  an»were<i  that  t  w.ih.  but  it  au 
reared  that  he  had  not  taken  tlie'  photo^*'.  j 

Danfortrj"'".''.',"/^  °r  •""'  '"""'"  "'  ''»  '^ 
mniorth  J. :    "If  a  fmr  representation   of  th« 

premise,,  ,t  was  adn,i>.sible'  as  an  aM  in     he 

invosii^tion    as  nmch   so  as  a  map  or  „t 

diasram   and  served  in  like  manner  to  ejplTn 

or      Instrate    and    apply    testimony ");    1888 

People  I,.  Jackson,  111  id.  370,  19  N.  E.  54  (tl^ 

witness   was   present  at    the  taking,   and   had 

by  them  at  the  time  of  the  homicide,  the  wit 
ness  hanng  seen  the  homicide);  1887  Wil 
cox  V.  Wilcox.  46  Hun  438  (witnm  who  knew 


At?  VM'^^i,""?"^""'"-  Snath,!  '  Vt.    _    53 
rapher  ;  and  a  few  nfl.„.  "I^'i  jmotog- 

satk,  M,i  Hollenbeck  v.  Row  ey  Mavs  ,,i,^ 
'»pra  8  792;  but  these  c«,se,  c^anmt  t  sun 
P">te.l       A    profe»io„al     photOKmp  e'    is    m^i 

72P:l:iZ':  *''"'''•  p' op'-. -Colo"-": 

293-'   lilt'    nT"*'  S-    P^of^"-    «3   i.l.    28i 
W    20^'l88«'  7''. ""'"«" '••  fischer.  50  Mo. 

1899,  King  ..  Jordan.  46  W.  V..'l06,  32  S   E.' 
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•eem  pWn.  however,  that  the  situation  i.  the  wme  as  if  our  senMS  liad  be. 
abuormall.v  enlarged  in  loope  or  capacity,  and  that  we  may  here  also  clai 
to  have  know  edge,  in  the  ordinary  sense,  provuitd  onlj,  that  th,  imtrum* 
orp,vctu  u  knoum  to  U  a  tnutworth^  out.  That  trubtworthineM  may  1 
baaed  upon  gener  '  experience  a«  to  the  cla^  of  instrument  in  quesUo 
together  with  a  ki.  edge  of  the  mechanism  of  the  particular  instrument  i 
one  constructed  according  to  the  trustworthy  type.  What  is  needed,  thei 
m  order  to  justify  testimony  based  on  such  instruments,  is  merely  prelim 
uary  professional  testimony  to  the  trustworthiness  of  the  process  or  instri 
ment  m  general  (when  not  otherwise  settled  by  judicial  notice"),  and  to  tb 
correctness  of  the  particular  instrument;  such  testimony  being  usual! 
available  from  one  and  the  same  person.  Any  process  or  instrument,  fui 
nishing  abnormal  aid  to  the  senses,  may  thus  be  emploved  as  a  source  < 
testimonial  knowledge. 

It  will  be  seen  that,  after  all.  the  real  question  is  one  of  the  proper  source 

of  a  witness'  knowledge  (under  the  principle  of  §§  657. 665.  ante),  and  not  c 

las  mode  of  communicating  it.  under  the  present  principle;  because,  if  th 

source  of  knowledge  is  a  proper  one,  the  mode  of  communicating  it  is  th 

usual  one  of  words.     It  is  true  that  in  a  single  instance  -  namely,  that  o 

the  vacuum  or  X  rays  —  the  process  of  observation  may  be  united  with  th 

process  of  communication,  i.  e.  the  rays  may  at  the  same  time  make  visibl 

the  otherwise  invisible  and  also  by  photograph  register  the  impression.     Bu 

this  18  not  an  essential  union,  — any  more  than  the  astronomer's  «utomnti( 

photography  by  telescope  is  necessarily  united  with  the  process  of  telescopi. 

observation;  m  either  case  a  special  additional  apparatus  of  photography  i. 

used,  and  m  either  case  the  situation  is  virtually  as  if  the  observer  had  firsi 

looked  througl,  the  telescope  or  the  vacuum-machine,  had  seen  the  detaih 

with  his  own  eyes,  and  then  had  verified  the  photograph  as  representing 

wlint  he  had  seen  rnth  this  artificial  assistance.     In   practice,  indeed,  i( 

is  perhaps  no  more  common  to  employ  the  photographic  record  in  usinc 

vacuum-rays  than  in  using  the  astronomical  photograph  for  certain  kinds  of 

work.    The  process  or  instrument  of  observation,  then,  being  duly  testified 

to  as  trustworthy,  it  follows  that  a  photograph  of  its  images  would  always 

be  receivable  like  any  other  photograph. 

What  kinds  of  abnormal  processes  or  instruments  are  there,  by  which  such 
artificial  aids  to  the  senses  may  be  obtained  and  trusted?  It  may  l)e 
premised  that  though,  on  the  principle  above  noted,  any  such  process  or 
instrument  must  be  preliminarily  found  to  be  a  trustworthy  one,  yet  if  the 
appropriate  science  or  art  has  advanced  to  a  certain  degree  of  general  reco^. 
nition,  this  trustworthiness  may  be  judicially  noticed  (post,  §  2581)  as  too 
notorious  to  need  evidence.  The  various  processes  that  have  been  from  time 
to  time  employed  and  sanctioned  are  chiefly  processes  aiding  the  sense  of 
vision : 

(1)  The  magnifying  lens  (whether  as  microscope  or  telescope)  is  no  doubt 

»  Pott,  I  2581. 
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fuSllV  notilr^'  ■""  ''•"  '^  «"""'  tru,tworthiue..  ought  to  be 

(4)  If  scientific  te.timony  .hould  decl.re  that  the  rttina  of  n  dead  ^crion', 

7JZT  the  .upemltion  now  runs)  preserve  under  certain  c^cuiuCt^  .Te. 

a  correct  .mage  of  the  object  last  wen  by  the  deceased,  then  the  Z  of  Z 

Jn^^hvnr?"''*"  testimony  Should  ever  declare  that  in  ^  teUpathic  condi- 
hon  (hypnotism   mind-xeading.  and  the  Uke)  the  senses  are  trustworthnl 

klnif         f  "m  :L'  "'"  **•""  ""•*  ?'■«=«  •"  qo*"""".  then  that  sou^^^f 
knowle.lge  should  be  accepted  testimonially 

S  796.  Produoln.  th.  Ori,ln.i  of  .  Photo,r.pli ;  1.  0,n.r.L     By  the  gen- 

»  In  only  one  iniUnec  (Frmnk  r.  Bank)  don 
the  pruent  prineiplf  wrm  to  hive  b«en  earned 
out  bjr  a  witaM*'  u*a  of  the  instrument ;  but  the 
principle  M  not  different  where  the  triliunil  it- 
•Blf  MM  the  iiittrument ;  1885,  Barker  r.  Perrv 
67  Ii.  148,  28  N.  W.  100  (jury  iinnK  magnify! 
jng  glaiue*) ;  1887,  Stata  e.  Knight,  43  Me.  131 
(diagram  used  of  blood  as  aeen  through  micro- 
•ro|w);  J87»,  Fiank  v.  Bank,  13  Jones  4  8|. 
469  (an  expert  tfrtifled  that  a  magnifying  glaU 
wa»  correct  and  gare  the  multiple  of  lU  power, 
•nd  the  referee  then  exaniiiieil  the  alleged  eia- 
■ures.  etc.,  with  it) ;  1872,  Kannon  v.  Galloway, 
S  Baxt.  232  (microerope  u«ed  by  jury)  See 
ailditional  instancea  under  {  797,  pott  (photo- 
grni.|i.H  of  magnified  hanilwriting). 

.  .  .  li,*"*  '"*■'•  ''"■  eMmi'If.  in  the  Luetgert 
trial,  Chicago,  1897. 

•  1899,  Jaiuewn  v.  Weld,  93  Me.  848,  48 
Atl.  299  (vacuum-ray  photograph  ;  admissible 
m  trial  Courts  discretion);  1901,  De  Forge  v 
R.  Co,  178  Mass.  89,  59  N.  E.  669  (X-ray  pho. 
togmphs  of  injured  feet,  taken  bv  a  medical 
expert  in  the  process,  admitted;  "'while  a  pic- 
ture produced  by  an  X-mv  cminot  be  verified  as 
a  true  representation  of  the  subject  in  the  same 
wav  that  a  picture  made  by  a  camera  can  he,  yet 
it  ahould  be  admitted  if  properly  taken  ") ;  1902 
Geneva  v.  Burnett,  —    Hebr.  —  ,  91  N   w' 
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Vl  i'^'.f '  I*ot<«r»P>i»  of  an  ii^inred  foot,  Teri. 
vS^yT    ?  P"")"^'"""  ••king  them,  admitted) ; 
1902,  Carlson  v.  Heuton,  —    id.  —  ,  92  N  W 
600  (X-ray  photograph  held  admissible,   upon 
due  veriHcation  of  the  process  by  a  competent 
S'''")  •.'»".  B™™  -.  Beall,  9»^Te«n.  j^   41 
r/  ';•"*(»»«'"""•'»)  photograph,  admissible  ; 
If  otfered  by  a  |«rson  pro|)erly  skilled  ;  here  it 
purported  to  show  the  overlapping  boi.es  of  a 
broten  leg;  "New  as  this  prix-e™  is,  experi- 
menu  made  bv  scientific  men,  as  shown  by  this 
record,  have  demonstrated  its  power  to  reveal  to 
the  natural  eye  the  entire  structure  of  the  human 
tKMlj-,  and  that  ito  various  |«rts  can  be  photo- 
graphed as  Its  exterior  surface  has  been  and  now 
U.     And  no  aouml  reason  was  a8»igned  at  the 
bar  why  a  civil  lourt  should  not  avail  itself  of 
this  invention,  when   it  was  ap|>arent  that  it 
would  serve  to  throw  light  on  the  matter  in  con- 
troversy   ) ;  1901,  Sias  v.  Consol.  Liglitinc  Co 

mitted  ;  the  ruling  sanctions  a  petty  quibbling 
objection  to  one  part  of  the  testimony  of  the 
expert) ;  1901,  Miller  v.  Dumon,  24  Wash  648 
64  Pac.  804  (use  of  X-ray  photograph  in  tekti! 
^^TJ^^  *!"  P."!)'''"*!!  taking  it,  allowable); 
1901,  Manch  v.  Hartford,  112  Wis.  40,  87  N.  W 
*'*.i-\"™y  J^otographs  taken  by  an  expert  and 
verihed  by  him,  received).  *^ 
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ml  principle  eliewhrn  examined  (pori,  |  1177),  the  oriRinel  of  a  tiling  m 
be  produced  »»i  iprrit  to  the  tribunal,  instead  of  reteiving  tuttimunial  « 
dence  about  it  But  this  rule  ia  usually  retfanled  {poit,  §|  1181-118:$) 
not  applicable  to  any  obj«cU  but  writing*  or  at  least  to  chattels  not  bearin 
written  inscription.  So  far,  then,  as  concents  objecU  not  writings,  a  pho 
graphic  represenution  could  be  used  without  accounting  for  the  origin( 
Nevertheless,  where  the  object  photographed  is  some  p'ace  of  land,  a  vi 
might  be  had  (poit,  }  1162),  and  Courts  hove  occasionally  intimated  tha 
view  ought  to  be  had  in  preference  to  testimony  by  phot<igraph ; «  yet  tht 
seems  no  reason  why  feuch  a  rule,  if  valid  at  all,  would  not  be  equally  prot 
for  testimony  in  words. 

S  797.  Same:  Xaadwrlttac.  Whether  a  photograph  of  handwriting  m 
be  used  depends  chiefly  upon  the  principle  requiring  production  of  the  ori, 
nal  of  a  writing  (pott,  §§  1177  ff.);  but  it  is  more  convenient  to  consic 
together  the  practical  effect  of  that  principle  and  the  present  one." 

(a)  In  the  first  place,  the  question  arises  whether,  for  the  purpose 
studying  and  identifying  handwriting,  pkolographie  copie$  may  he  umd  at  a 
ITie  argument  against  their  use  has  been  thus  expressed : 

1S71,  Hutckingi,  Sur.,  in  Taj/lor's  Will,  10  Abb.  Pr.  n.  s.  818:  "  When  ws  rellMt  that 
placing  the  original  (o  b«  copied  obliquely  to  ths  seniitive  plsta,  ths  portion  nesreit 
the  |>ist«  nisy  be  diitorted  by  being  enlsrged,  and  that  Uie  portion  furthett  from  t 
pUte  muit  be  norreipondingly  dccresaed,  while  the  slightett  bulging  of  the  paper  up 
erhich  the  nisnature  i*  printed  m»y  mske  a  part  blurred  snd  not  ihsrpir  defined,  wee 
form  ».>me  idta  of  the  fsUaciee  to  which  thU  lubject  is  liable.  ...  The  refracti»e  po« 
of  the  leti.,  the  angle  at  which  the  original  to  be  copied  was  inclined  to  the  sen»iti 
plate,  the  accuracy  of  the  focuwing,  and  the  ikiU  of  the  operator,  would  have  to  be  inv. 
tigated  10  insure  the  evidence  as  certain.  The  Court  would  be  obliged  to  suspend  i 
examination  sa  to  the  question  of  tlie  genuineneM  of  the  signature  .  .  .  snd  in  fact 
inquire  into  the  whole  soience  of  photography." 

%im,Fotgtr,  C.  J  ,  in  «,««  v.  McDtrmou,  82  N.  T.  01:  "Somewhat,  for  exact  lik 
ness,  will  depend  upon  the  adjustment  of  the  machinery,  upon  tfc  atmospheric  cow 
tions,  and  the  skill  of  the  manipulator.  And  in  so  delicaU  a  matter  as  the  recching 
Judicial  results  by  the  comparison  of  writings  through  the  testimony  of  experts,  it  oulH 
to  be  required  that  the  witness  should  exercise  his  acumen  upon  the  thing  itself  whi( 
U  to  be  the  basis  of  his  Judgment.  ...  The  certainty  of  expert  testimony  in  these  cas 
is  not  so  well  assured  that  we  can  afford  to  let  in  the  haiard  of  errors  or  differeno 
in  copying,  though  it  be  done  by  howsoever  a  scientific  process." 

But  this  argument  is  nothing  more  than  which  may  be  ui^ed  (as  alread 
noted  in  §  792,  par.  3)  against  photographs  in  general,  namely,  their  cnpt 
bihty  of  falsifying ;  and  the  answer  to  it  is  the  same,  namely,  that  a  phoK 

'  But  where  the  photograph  is  not  used  as 
testiinony  to  an  original  but  as  the  thing  itself 
in  iMue  (ante,  {  790,  note  1),  the  rule  of  pro- 
duction mi((ht  apply  to  the  photograph  as  itself 
the  original  (1884,  People  v.  Muller,  38  Hun 
210) ;  though  this  result  would  be  still  ojien  to 
doubt  on  the  principle  of  {  1181,  post,  cited 
above. 

»  1894,  Bedell  v.  Berkey,  76  Mich.  440,  43 
^i.  W.  808  (suggesting  that  a  view  may  often  be 


better,  where  premiies  are  concerned) ;  1891 
Omaha  K.  Co.  v.  Beeaon,  8«  Nebr.  384,  !, 
N.  W.  S67  (photograph  of  preiniMs,  ailininMliI 
where  a  view  of  them  would  b«  impracticable). 
'  The  nilea  in  general  aa  to  the  um;  of  iipte. 
meiu  to  evidence  the  type  of  handwriting  ipm 
S§  2003  if. )  and  of  testimonial  mialificatioiis  ft 
handwriting  (anU,  U  569,  683  ff:)  have  of  coun 
ei|ual  application  here. 
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ti  '"-»u)        raoroonApns  or  iiahdv.-iutixo.  ,  ,„ 

No  doubt  r.pecialcL  -L  uT  Ukl  L  I  ""  "'  """»"  ""l'^'''^'-- 
accuracy  of  ^production      L  ..    .  i"™  r««««ve  U,Htimo„y  t..  th« 

word,  orally  uttereuB."  t^f  7  '  "'.'^  '"'  '"""'"""y  ^"  "  I'-''«>n'» 
general  principle  r.l  «  790  "  „d  ^V'T  ."""  H  '^  •'*'^'"'«'' '""»  »»'« 
unattainable.     The   t„te  of  t '    "k  V^'"""  "!  '*««='«""«•"«»' •ecuracy 

a.«.rtion;  .11  tha  can  .L  lid  «^t«.^^^^  ""u'^T  ""'  "'''"'»  "'  ""=''  «» 
to  falsify  like  oT^.epho^^t.l"  Tl  ,'if    m^T**  '.''  "  *"''"8  """y  »^  »••!« 

^^v"  '„  J'^'  "^"'""«  Prwluction  of  the  originaL  P-mciple 

photograph  18  therefore  inadmissible »  ^  ^     '^ '  * 


lMi"m^'  *  "•   ^""y  '■  ^""».  "fray 
183  (     tJn.ler  proprr  preiautioii,  in  relation  to 

^iZTJ  ^"^'  "  '". ""'  ""''*»•'"  «""  -"'•>- 
mv  of  tlie  ..oinr,  pro.lu..«|  by  th«  irt  of  the 

Tali.l  obieftion  ■•) :  .nd  all  tli..  canis  in  thn '„- 
•u.ng  not,.,.     p„„,™,  the  two  obiter  riu'la^Ce 

O  .,  39  M,l.  »8(wh^r«  th.  ,Wi,i„n  al*.  ,xeh,hl 
c».n,«riHo„  of  h.n.|»-riti„g  i„  «„„  ,„r„,).     rl. 

»s,  34  8.  W  1099  (.iiif,tion  rrsenrMj ;  but  a 
verih,.„t.o„  of  exact  lile„e«  heM  at  l-a-it  .Z„. 
tm      l,«,-«  ,  ,,„to.lun'.  crrtifieate  tlmt  it  «a> 

in  Jfflc,U;'  '''"''"''"'■"'''••''''"'•"*"  »'«'•' 

17  v'w*'«,\'^'b'm  '';.,''<'"PP«'  62  Mich.   218, 

lL,n^,-     '"•  '*  ^-  ^  •  20».  »nJ  the  c«se8  ii 
tue  cnaiiinK  notes. 

*  1874,  A'e  Stephr-ns,  I.  R.  9  C.  P.   187  (it 

waa  int,n«tea  that   photographic  copies  c„,  Id 

*■"*•'  '".  '*'"«>'?  ""t  of  thL  jnri«lictio„  a  rf« 

4^^  connm«„on,  tTie  oriRinaU  not  heinR  allo«;d 

rJZfJ*"  "'""'  '•  '"■".  ""■  "othenticify  of  the 
8iKU»tuw  Menu  not  to  have  be«n  in  question)  • 
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will  V^  r^  'h«„<'»""ni*.iuu  (in  probate  of  a 
will,  tl.e  (Jourt  "may  authorize  a  photomphi" 
copy  of  the  will  to  !«  made  and  to  "he  p^.  eU 

nation  who  maj-  be  exanune.1  on  it  aa  if  it 
were  the  onginal ;  for  the  validity  of  th.ae 
0.nm,,s,,„ner.-  amendment..  «e  „„/,.  I  m" 
18H.J  Dnffiu  ».  People,  107  III.  11.1.  119  (photo. 
Bmphic  copy  of  ajgnatme  to  note,  a.hnitled  to 
«li..»  the  wonl.  written,  the  onRinal  harinK 
faded  and  become  illefi,!,!.;  whether  a  photo? 
,  «r«ph  conid  heve  Wn  tlum  u«.d  to  .how  tl"e 
liandwritinK,  not  decided) ;  1«76.  Foster'.  Will 

Mncleano.  Scripiw.  .•>2  id.  218   17  \    W    sis 

r'  '■'•r'^-S  «'«*'' (principle ;.„Vc«le,:  n  ?• 
Gen    L.    1896    c.  210   1 14  (original  will'  loi, 

re!.„'!,ul""1  ■''■''T'  I'»'"»"K"P'iic  ™py  HIe.l  iu 
monls  may  be  ,,se.l  aa  oriRiiml) ;  1877.  ElK>m  v 
ZimHniaim,  47  Tex.  619  (the  Renerar principle 
was  rected  that  the  copy  n.ay  be  n,e'd  if  t'he 
original  signature  is  nnavailal.le ;  but  the  fact 
that  the  witiie«*e,  to  the  aignature  were  in  an- 
ntlier  Stste  and  tho  original  .ignature  to  be 
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(3)  When  the  original  is  produced,  but  it  is  desired  also  conveiiieiitly  i 
collate  specimens  by  photographic  groupings  (as  by  placing  many  speciniei 
in  juxtaposition  on  a  single  sheet),  the  original  is  not  literally  unavailab 
{post,  §  1192),  in  the  sense  of  being  tangibly  beyond  procurement.  Neve 
thuless,  there  is  still  lacking  and  unproduced  to  instantaneous  perception  tl 
minute  resemblances  and  differences  which  appear  upon  close  juxtapositic 
and  fade  from  memory  in  the  operation  of  passing  from  one  document  to  tl 
others.  Hence,  the  photographic  juxtaposition  does,  in  strict  sense, "  produce 
these  otherwise  unavailable  minutiue,  and  such  a  grouping  is  therefore  alloi 
able  without  even  any  deviation  from  technical  principle.' 

(4)  So  also,  the  original  being  produced,  a  photographic  erdargemet 
through  a  magnifying  lens,  may  properly  be  employed.*  The  minute  featur 
of  the  writing  —  particularly  those  which  indicate  an  erasure  or  a  tracing  - 
are  often  in  their  full  detail  invisible  to  the  naked  eye,  and  hence  are  u 
available  in  the  liberal  sense  of  the  term  ;  the  case  is  in  effect  the  same  \ 
that  of  a!i  illegible  document,  which  it  is  conceded  {post,  §  1229)  may  1 
proved  by  copy. 

C.  Written  Testimony. 

§  799.  Oral  and  Written  Testimony,  In  general.  In  the  Common-law  cou 
the  traditional  method  of  delivering  testimony  is  to  utter  it  orally,  not 


testified  to  wna  in  the  files  of  the  Court  Jid  not 
constitute  uimvallaliility  siiHiiiently  to  allow  the 
use  of  a  deposition  taken  in  the  other  State  and 
founded  on  photo^mpliic  copies  sent  tu  the  wit- 
ness for  examination) ;  1883,  Houston  ».  BIythe, 
60  id.  608,  509,  610  (photographs  of  archives  not 
able  to  be  pro<luced  were  rejected,  apiiarently 
unconditionally  j  yet  claiming  to  follow  Ebom  ». 
Zinipeliiiniin  ;  here  the  signature  to  lie  used  was 
a  «|ieiinien  onlv) ;  1889,  Howard  ».  Kussell,  75 
id.  171,  12  8.  W.  5'J5  (originals  out  of  the  juris- 
diction and  contained  in  public  or  other  ar- 
chives ;  pliotoj<r«ph8  received) ;  1890,  Aveiu  v. 
Harris,  77  id.  113,  114,  115,  13  8.  W.  7tl8  (here 
ari'hives,  not  able  to  he  produced,  were  photo- 
graphed) ;  1890,  Ruznrd  v.  Mi^Anulty,  lb.  447, 
14  S.  W.  138  (general  statement  reuniring  a 
showing  that  it  whs  "  not  in  power  of  the  plain- 
tiffs to  prodnoe  "  the  original,  which  was  the  dis- 
puted document);  18!»9,  Grooms  v.  State,  40 
Tex.  Cr.  319,  50  S.  W.  370  (forgery  of  deed  ; 
photographs  of  the  deeds  in  the  case,  refusi'd  to 
be  prodi)t't>d  by  defendant  after  notice,  atlmitted); 
18ti8,  Duly  V.  Maguire,  6  Blatchf.  137  (an  ex- 
hibit of  printed  Hlips  from  newspapers,  needed 
for  a  commission  de  bene,  was  alloweil  to  lie  sent 
away  on  condition  of  substituting  photographic 
lopii's ;  here  the  anthenticily  of  no  signature 
was  involved) ;  1876,  leathers  w.  Wrecking  Co., 
2  Wood  68'i  (pbotograplis  allowe<l  of  documents 
in  the  goveniiin'nt  archives);  1893,  Owen  v. 
Mining  Co.,  13  U.  S.  App.  248.  270,  9  C.  C.  A. 
338,  til  Fed.  6  (photographic  copies  of  printeii 
Mexican  archives,  themselves  unavailable,  used 
by  experts  in  determining  genuineness). 

Aa  to  the  necessity  of  having  the  origiuul 


]ilaced  before  an  absent  VjUnei   u^/am..^  Lj  ^i^- 
turn,  nee  pout,  §  1186. 

»  18.">9,  l.uco  V.  VS.  8.,  2?  How.  631  (genui 
and  false  signatures  and  sea's  were  allowed  to 
conveniently  grouped  on  a  single  photograpl 
aheet,  the  originals  being  also  at  hand) ;  181 
t'mne  i>.  llorton,  5  Wash.  481,  32  Pac.  223  (I 
disputed  signature  was  at  hand,  and  no  s)>ec 
need  of  the  photo^phic  grouping  otfered  seeu 
in  this  case  to  exist ;  rejected). 

•  18S)2,  Kiggs  V.  Powell,  142  III.  453,  41 
32  N.  E.  482  (enlarged  photographic  cony 
disputed  writing  used) ;  1901,  Howard  v.  Illin 
T.  &  8.  Bank,  189  id.  568,  59  N.  E.  1106  (> 
plicate  iihotographs  of  an  original  produc 
excluded  as  superfluous  ;  but  photographic  i 
largements  admitted  as  useful) ;  1860,  Marc] 
Barnes,  16  Gray  163  (similar);  1876,  Fostc 
Will,  34  Mich.  23,  aemble  (allowable  for  the  < 
puted  writing  ;  left  to  the  Court's  discretioi 
1880,  Hynes  v.  McDemiott,  82  N.  Y.  51  ( 
eluding  photograjihs  when  alone  ;  but  imply 
that  as  eidargenicnts  nc<;onipanying  the  dispu 
writing  they  would  lie  acceptable) ;  1 899,  U. 
V.  Ortiz,  176  U.  S.  422,  20  Sup.  466  (enlaii 
photographs  of  standanl  and  disputed  writi 
admitted  with  the  originals):  1887,  Rowell 
Fuller,  f>9  Vt.  695,  10  Atl.  8,">3  (allowing  it 
disputed  writing  and  standards) :  1893,  Cnin 
Horton,  6  Wash.  131,  aemble  (allowab 
Cotiira:  1871,  Taylor  Will  Case,  10  Abb. 
N.  a.  318  (see  quotation  supra). 

This  ex|iedient  has  sometimes  been  brou 
into  service  by  writers  of  fiction,  as  in  Mr.  J, 
Holland's  "  Scvenoaks."  For  the  use  of  let 
prejia  copies  of  handwriting,  as  the  boaii  of  c< 
IiaiisoD,  see  post,  §§  2010,  20ia 
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writing ;  in  the  chancery  court,  on  the  other  hand,  the  traditional  mode  is 
he  written  one.  There  can  hardly  be  any  doubt  as  to  ci.e  supcrSty  of  the 
former  over  the  latter  method,  and  for  two  reasons:  first  of  all  the  latter 
method  leads  naturally  to  the  t..king  of  testimony  out  of  the  pr  t  !  of  the 
tnbuna    of  decision  and  the  whole  beneHt  of  the  demeanor  o^tvl' 

Trocet  o7retrdin  tl ''"  ^T'  ^^  ''''  ''''">  "  ^°«*=  «*^'='""'b-.  the  ted  ou 
process  of  recordmg  the  words  as  uttered  ten.Is  to  discourage  full  and  thor- 
ough questioning  and  almost  emasculates  cross-examinati.nf;  and  thrmaTv 
fa^^^ures  of  justice  in  courts-martial  must  be  attributed  in  pa  t  o  S 
adherence  to  the  anti-juated  method  of  writin..  down  the  auesti.l  n^H 
answers  in  longhand  The  oral  n.ethod  has  noVubTso  Tisld  .^.ta ,  a 
particularly  in  the  facilities  which  it  a.lords  for  intimidation  by  cnC' 
examination  („„<e.  §  781),  as  well  as  in  the  dependence  of  the  tribunal  Z„ 
mere  recollection  for  a  deliberate  survey  of  „n  the  testimony  in  H  ..3" 
cated  case;  but  in  the  latter  respect  the  modern  practice  o/ rein-rti .  The 
testimoiiy  m  shorthand  has  partly  diminated  this  drawback.  O  .  the  oth  r 
hand  the  ngor  of  the  chancery  rule  has  been  almost  everywhere  moditi  d  by 
statutes  permitting  viva  voce  delivery  of  testimony  in  discretion.  ^ 

So  ar  as  expediency  and  eflfectiveness  are  concerned,  the  modified  practice 
of  the  comnIo„-la^v  courts  is  to-day  on  the  whole  as  satisfactory  as  can  be 
m  any  system     Nevertheless,  in  theory  the  common-law  principle  renins 

Sv  a.nll        T^'^'T^}'  >"  ^"'^t  •=*^"toi"«J  in  writing,  it  is  formally  put  in 
by  an  oral  reading  aloud  on  the  part  of  witness,  clerk,  or  counsel »    This 
technicality,  however,  may  be  here  di.r,  garded.  and.  looking  at  the  ac  ud 
medium  of  the  testimony,  we  may  inquii.  what  special  rules' ar  se  n  cote 
quence  of  the  testimony,  or  a  part  of  it.  being  virtually  in  writing.     For  this 
purpose  the  various  uses  of  writing  fall  into  four  sorts,  (1)  i^cords  of  a  pas 
recollection;  (2)  copies  of  writings;  (3)  depositi.ms;    4    absent  witnesses- 
testimony  admitted  ad  hoc;  (5)  official  certificates,  reports,  and  real  ers 
and  private  writings,  received  under  exceptions  to  the  Hearsay  rule%r  as 
opponent's  admissions.  ' 

§  800.  Record,  of  Pa.t  HecoUeotlon.  When  a  witness  uses  in  his  testi- 
mony a  record  or  memorandum  of  his  i>ast  recollection,  he  virtually  adopts 
It  as  part  of  his  present  deliverance;  it  becomes  a  written  statement  of  his 
present  a.ssertion.  and  as  such  it  may  be  read  and  shown  to  the  jury  (ante. 
§  7o4)  The  requirements  which  must  first  exist  for  these  men.oranda 
have  already  teen  considered  (ante,  §§  745  ff.).  On  the  other  hand,  when  a 
paiH3r  IS  used  merely  to  revive  a  present  recollection,  the  oral  utterance 
prompted  by  the  revived  recollection  is  alone  the  testimony;  the  writing 


,  „*  I""'  ^•'•"Ts.  J-.  in  KiihlmHn  v.  Brown, 
4  Rii'Ii.  L.  4,9.  486  ("The  ijca  that  testinionv 
liy(lo|Kwition  18  a  written  doounicut,  that  should 
Ro  before  the  jury  as  such,  wema  to  present  no 
(lim.ulty;  for  iu  ortiinarv  cases  a  lieimsition  in 
iuigliah  i»  read  to  the  jury  ud  reaches  them 


through  the  ear  only,  as  all  evidence  derived 
from  the  mouth  of  a  witness  does")-  1862 
People  r.  Dyckman,  24  How.  Pr.  222,  226  (a 
witness  producing  a  document  may  l«  compelled 
to  read  it  aloud  ;  good  opiuion). 
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becomes  no  part  of  the  testimony  and  therefore  cannot  be  put  in  or  read 
such  {ante,  §  763),  though  the  opponent  or  the  jury  may  obtain  inspection 
it  as  a  safeguard  against  fabrication  {ante,  §  762). 

§  801.  Copies  of  Wrttinsa.  St)  far  as  recollection  is  concerned,  a  copy 
in  effect  the  commonest  variety  of  a  record  of  past  recollection  {ante,  §  74; 
so  far  as  mode  of  communication  is  concerned,  it  is  a  merely  anonymo 
piece  of  paper  until  it  has  been  adopted  and  verified  by  some  qualified  w 
ness,  precisely  as  a  map  or  photograph  must  be  {ante,  §§  790,  793).  T 
application  of  these  principles  to  copies  is  however  more  conveniently  treat 
in  connection  with  the  rule  requiring  Production  of  the  Original  Writii 
and  the  rules  are  there  examined  {])ost,  §§  1277-1281).  There  are  a] 
certain  rules  of  Preference  applicable  to  the  choice  of  one  kind  of  copy  rath 
than  another,  and  these  are  considere'!  in  the  same  {po»f,  §§  1264  fl 

The  principle  of  Completeness  also  prescribes  rules,       plicable  to  writt 
copies,  for  the  degree  of  fulness  with  which  the  original  must  be  reproduo 
(iw»'.  §§  2094  ff.).     Copies  authorized  to  be  made  by  public  officers  may 
used  without  calling  the  copyist  to  the  stand;  but  this  involves  an  excepti( 
to  the  Hearsay  rule  {post,  §§  1677  ff.). 

§  802.  Depositiona,  in  general.  The  term  "  deposition,"  which  former 
was  applied  to  include  testimony  orally  delivered,  is  now  confined  in  mea 
ing  to  testimony  exclusively  delivered  in  writing,  i.  e.  testimony  which 
legal  contemplation  does  not  exist  apart  from  a  writing  made  or  adopted  I 
the  witness.  It  is  virtually  of  two  sorts,  namely,  testimony  which  is  nev 
of  any  legal  significance  until  it  is  completed  in  writing  —  as,  the  ordinal 
deposition  de  bene  taken  by  a  commissioner,  —  and  (in  occasional  use  of  tl 
term)  testimony  which  may  first  sufficiently  exist  orally,  but  upon  beit 
reduced  to  writing  is  regarded  as  exclusively  or  prima  facie  contained  in  tl 
writing,  —  as,  the  oral  examination  taken  before  a  magistrate  on  a  prelim 
nary  criminal  trial.  What  difference  there  is  in  the  legal  conclusiveness  ^ 
the  writing  is  noticed  later  {post,  §  805).  So  far  as  the  present  principle 
concerned,  the  question  is,  IVhat  special  rules  arise  for  securing  accuracy  t 
narration  because  of  the  departure  from  the  oral  form  and  the  reduction  inl 
writing  ?  If  the  witness  himself  wrote  out  the  statement  entire,  no  specii 
question  would  arise.  But  in  practice  he  usually  does  not,  since  the  writte 
form  is  that  peculiar  to  testimony  delivered  out  of  court  before  a  commi 
sioner  authorized  by  the  court  to  receive  and  transmit  it,  and  this  commi 
sioner  is  legally  authorized  to  act  and  usually  does  ac:  is  the  transcriber  < 
the  oral  utterance ;  so  that  it  is  an  intermediary  who  makes  the  writir 
which  becomes  the  testimony,  and  thus  it  becomes  specially  necessary  t 
secure  that  this  writing  shall  represent  precisely  the  statement  for  which  tl 
witness  stands  sponsor.'  The  special  elements  of  the  situation  which  ma 
thus  be  a  source  of  error  and  must  be  guarded  by  special  rules  are  thre 
namely,  the  personality  of  the  official  writer,  the  verbal  accuracy  of  his  trai 

•  "An  artful  or  careless  scribe  may  make  a     up  his  depositions  in  his  own  forms  and  lai 
witness  speak  what  he  never  meant,  by  dressing     Ruage":  1768,  Blackstone,  Conim.  Ill,  373. 
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sidered  in  order.  compietea.     These  three  may  bo  con- 

becomtJ  the' testin";''  "he  wrSr  uTb'o t"? a\  ""•'°'"-  '^^'^  ^^"'^^S 
witness-  oral  utterances'  and  tllln  *"'"'. ''"'^^f'^  »"  reproduce  exactly  the 
by  deliberate  fraud  o^nconsonsEt"""'':  '"  "'""^  n.ispros.ntation. 
to  be  made  by  a  person  open  tn  '  "'  ^'^  ^'"^  *"  «"»^^  t''«  ^riti,..; 

the  other  of  [he  partis  '!:£'",  '"fT'""  f  ''"^  "'  "'^^^^^  ^-  »-  or 
commissioner,  or  ^Cromttat^'l^^l  J"'  ^'^^^  ^^^"  "'«  '">«  that  the 

united  to  either  party  by  near  ^nZut      '"''""'"•  ''*''"  ""*  »""  *  P^--^"" 
y    ly  oy  near  kmship  or  important  pecuniary  interest- 

.Jnf .*'  f "■'""''  *^-  •'•• '"  ^""'  '•  '«'""'.  3  Conn.  3'">  304 .  ..  Th»  i  •„ 
apnttodrr  ap  a  depogition  for  his  principal  as  brth!"!  J  l*"""  "°'  '""'  ""> 
of  which  is  .  t  correctly  understood  o^bv  then™- "  ''%'"'!'"°"  "^  *  '^"'J  'h«  "•easing 
the  testin.ony  thus  garLd  andlSco  o^Vt  r^^Wsf  a^.S ''1  °"^''V'" '^ 
possible  argument  in  favor  of  such  a  proceed!,  i  Thl^  deceptive.  Nor  is  tl,e,«  a 
or  procure  it  to  be  written  by  a  disi.Eed  ^'^T'"  ^"'"'v  ""^^ ''""'  ""^  deposition, 
trate  who  takes  it.  or  the  parLs  mirag^e  on'lTt^i^'rsLnT^  n  ''"'''"  "^  ''^' «'"'  "•»S''^ 
witness  ought  to  be  disii^rested,  ^^  must  the  evid.Z  t' '""^"'*-  '  '  '  ^'  ">« 
whole  truth  and  nothing  but  the  truth  •TrlH.u  **  impartial,  comprising  the 

deposition  i.  drawn  up  bv  an  attor„e  v'  or  «™  ?  "*"  "f""  '""""""y  ''^  "P^-^'^d  when  a 
the  party  himself.  SicknU  conS  L  „"  «ln%  1 "  T"  '««  «-Ptionable.  bj 
produces  no  actual  necessity;  and  U  d°d  it  wo,  M  '^f^'^f  °"  °f  «"»  rule.  ^  ft 
exception  to  the  general  rule  is  ,ul,„issibt  ItH  T^"  T  '^'^'''^'"'^'  "^  "°  »"'=»' 
instances  the  party  should  even  beTprTveL"slrv1h'''^rf''  *'"'  '"  ?""""'" 
widespread  mischief  should  be  adopted  rnriva^r/  T  "!**  "  P""'='P'«  '^'"^'"S  to 
inconvenience."  '^^ '  ""  P"'^'*  disadvantage  is  a  le.s8  evil  than  general 

1825.  7V/i,An,(m.  C.  J.,  in  Summer,  v.  Hrh'im  12  S  A-  R  ^n-  ..,,.  .. 
the  party  producing  the  witness  is  the  la^t  per,;,!  who^K  u^  *'"•"  •"  ^'"'  «'""««''  »' 
deposition,  because  he  will  naturallv  be  dTsnTT^^ 7  u"''' ^  P«""i"ed  '.raw  the 
for  an  artful  man  to  make  um  of  s,, .h  ^  ■  "''"'■  ^"^  ""'"'*=  ""d  it  is  very  easy 
very  different  from  what  the^i"  e's^^tST^L^orrf  f7  "  '■"^  *°  '''«  '«^'^-'' 
taken  in  this  manner  by  consent  of  partli  and  11  Z  depositions  are  sometimes 
ent.  the  danger  is  not  great;  hut  ..the  n^  el  h'  """"*''  °"  ^°"'  "'^''^  "^  P^^ 
counsel  of  the  plaintiff*  preL-nt      Th»  ,  ^,    T  ■  *'^^'^  ""^  "°  ^O'"*"*  ""r  was  the 

'before  a  justi,^.'  It  ought  thtJre  I?t  !,°°^'V'""  '"^  ^"^''^^  "hall  be  take,! 
witness  in\he  presencHf  th  TuSe  tht^h  Ifn  V"  *  k^ 'r™  '""^  """^  »'  «^« 
case  of  difference  of  opinion  in  ta^ll;  the -"d-fThe  wit  ""h '^-'^  "'"^  '" 
decide."  *  "^  "''™*  °'  the  witness  the  justice  should 

^^'^' G'lcMst,  J.,  in  Whicker  V.  Whieher  n  y  11  %m  in-,  ..-tl  . 
trate  in  taking  a  deposition  is  essen,i«l  vT:,  ■  ,  •  •.  t'  ^^  '  ^^^  *^'"y  "^  a  roagis- 
to  perform  than  tha't  of  ain  spring  aVoath'"S  I'h"  ''""f  %,  ""  '"^'  °"'"  ''"'« 
exercise  in  regard  to  the  tn^atX^ent  of  Twif  '"'/'«  •|''P""«"t.  He  ha,  a  discretion  to 
questions  to  sUte  fa^ts  nVrrS  l  /ban  t  ^7;^  "'n '  "'"^  '""  ^  ''"'"''•'d  ''^  '''»di"g 
l.e  b„,w.beaten  nor  tJ^ZTSCl—I-'^V^^^^^  that  he  should  no? 
And  he  is  to  exercise  such  a, re, ^!^,       '"P.P'^^*"'"  "^  ^""ts  within  his  knowledge 

the  truth,  in  ^Tj::i;:,p'::^:2Z2rrr  '"r  ?»""-'""••  "^  ""•  '«'"*»»  -•- 

ate  witnesses,  is  one  of  theXtdeW,!'  IIT^TT":^^  I"  """  "'''  "^  """'^  °'  ""ter- 
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an  imparti»l  tribnnal.  Under  such  auapices,  the  examination  proceeds  as  might  be 
tiuipated.  The  opposing  party,  not  unreasonably  distruitf  ul  of  the  magistrate  selected 
his  antagonist,  i*  uiten  dissatisfied  with  tlie  course  of  the  ezaniiuatioD;  and  the  instan 
are  numerous,  where,  rather  than  submit  to  tlie  injustice  of  hearing  what  be  believe 
partial  statement  of  facts  read  to  the  jury,  he  incurs  the  expense  of  summoning  the  i 
ness  to  attend  the  trist,  that  the  depoHition  may  not  be  used.  .  .  .  Now  to  hold  tha 
magistrate,  invested  with  such  varied  powers,  and  whose  improper  conduct  may  lead 
such  evil  results,  should  not  be  as  impartial  as  the  lot  of  humanity  will  admit,  is  to  ap 
to  him  a  rule  which  never  obtains  iu  any  other  case,  where  men  are  appointed  to  dec 
upon  the  rights  of  others." 

This  general  rule,  more  or  less  indefinite  in  its  application,  originated 
early  chancery  practice,'  but  has  also  been  adopted,  in  one  form  or  anoth 
in  most  of  the  statutes  authorizing  depositions  to  be  taken  by  courts 
common  law.'    It  does  not,  of  course,  prevent  the  officer  from  having  t 


»  Circa  1600,  Tothill's  Reports,  App.  p.  21, 
Proceedings  of  the  High  t'oiirt  of  Chancery; 
1«12,  Peacock's  Case,  9  Co.  Kep.  70,  b  ("Com- 
missioner!! to  examine  ought  to  be  imliflcrent ") ; 
1613,  Furtesrue  &  Coake's  Caiie,  Gmlb.  193 
("one  who  had  l)een  a  solicitor  in  the  cause  is 
not  a  fit  person  to  be  a  commtsisianer  in  the 
same  cause ") ;  1730,  Fricker  «.  Moore,  Bunb. 
289  (deposition  before  party's  solicitor,  sup- ' 
jiressed) ;  1779,  Selwyn's  Case,  2  Dick.  .IBS 
(same) ;  1818,  Gordon  v.  Gonlon,  1  Swanst.  166, 
170  (commissioner  a  solicitor  to  a  party  in 
another  cause  between  the  same  parties ;  not 
decide.!) ;  1842,  Saver  v.  Wagstaff,  6  Beav.  462, 
464  (commissioner  subseiiuently  acting  as  ])arty's 
solicitor,  disqualitied) ;  1843,  Mostyn  r.  Spencer, 
6  id.  135  (nephew  and  agent  of  plaintiff,  held 
imjiroper). 

»  Alii. :  1848,  Scott  r.  Baber,  13  Ala.  182, 189 
(commissioners  being  nephews  of  both  parties, 
held  not  impmiier) ;  1849,  Bryant  v.  Iiigraham, 
16  id.  116,  119  (brother-in-law  of  party,  held 
improper) ;  1850,  Jordan  v.  Jonlan,  17  id.  466, 
469  (kinsman  held  imprnjwr) ;  Alaska:  C.  C.  P. 
1900,  §  653  (must  he  written  by  the  officer  or 
the  witness  or  some  disinterested  person ) ;  Vonn. : 
Gen.  St.  1887,  f  1070  (de|K)sition  written,  drawn 
up,  or  dictated  by  party,  attorney,  or  person 
interested,  not  admissible) ;  Fli.:  Rev.  St.  1892, 
§  1129  (commissioner  is  not  to  be  "of  kin  to, 
nor  the  attorney  nor  the  asent  of  either  |«rty, 
nor  interested  in  the  result") ;  On. :  Code  1895, 
§  5303  (deiiosition  not  to  bo  written  by  person 
"  iucom|K'tent  as  a  juror  on  account  of  relation- 
ship or  as  a  witness  on  aciount  of  interest,"  nor 
by  attorney  or  his  clerk,  or  paid  a<;cnt,  of 
party) ;  1848,  Tillinghast  v.  Walton,  5  Oa.  335, 
339  (clerk  of  party's  counsel,  held  improper ; 
good  opinion) ;  1861,  Williams  ».  Ifciwli.is,  33  id. 
117, 121  (atforni'v  not  in  the  cause,  held  pro|M'r) ; 
/*!..•  St.  1899,  Feb.  10,  §  12  (deposition  shall 
be  written  by  the  olficer,  the  deponent,  or  soino 
disinterested  person) ;  III. :  I!ev.  St.  1874,  c.  51, 
§  33  ( "  The  party,  his  attorney,  or  any  pei-son  who 
shall  in  any  wise  be  interested  in  the  event  of 
the  suit,  shall  not  be  permitted  to  dictate,  write, 
or  draw  up  any  deposition");  Ind.;  Kfv.  St. 
1897,    §  438   (deposition   most  be   written  by 
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officer,  or  deponent,  or  "some  disinterested  | 
son") ;  Km.:  O.  S.  1897,  c.  95,  {  361  (otti 
taking  deposition  "must  not  be  a  relative 
attorney  of  either  party,  or  otherwise  intcres 
in  the  event");  Me.:  1824,  Smith  r.  Smi 
2  Greenl.  408  (magistrate  who  had  forme 
during  the  same  cause  acted  as  party's  attorn 
held  impropi-r) ;  Mass. :  P.  S.  1882,  c.  169,  § 
Rev.  I,.  1902,  c.  175,  ji  33  (deposition  shall 
written  "by  the  justice,  commissioner,  dep 
ent,  or  by  a  disinterested  person  in  the  presei 
anil  under  the  direction  of  the  justice  or  cc 
missioner") ;  1832,  Wood  v.  Cole,  13  Pick.  ! 
(one  temporarily  attorney  in  a  former  stage 
the  cause,  and  again  retained  after  the  deposit 
taken,  held  not  im]>ro|ier) ;  1833,  Coffin  v.  Jon 
ib.  441,  445  (friend  assisting  the  |>artr  «t  ot! 
depositions,  held  not  incompetent  on  the  fact 
1833,  Chandler  v.  Brainard,  14  id.  285,  ', 
(|iarty's  son-in-law,  held  not  incompetent,  i 
statute  not  expressly  prohibiting  kinsniei 
Mich. :  Comp.  L.  1897,  §  10136  (commissioi 
not  to  be  "of  connsel  or  attorney  for  either 
the  parties,  nor  in'erested  in  the  event  of  I 
cause  ") ;  Minn. :  Gen.  St.  1894,  f  5676  (like  I 
Mississippi  statute);  Miss.:  Annot.  Code  181 
§  1754  (deposition  to  be  written  by  commission 
or  witness,  or  "some  disinterested  person' 
1880,  Groves  r.  Groves,  67  Miss.  658,  660  (p 
ty's  uni'!  ■,  held  improper) ;  Xebr. :  Comp.  ! 
1899,  §  5950  (officer  taking  dej»sition  "  mi 
not  be  a  relative  or  attorney  of  either  party, 
otherwise  interested  in  the  event  of  the  jirocw 
ing") ;  A^.  //. ;  Pub.  St.  1891,  c.  225,  §  7  ( 
person  to  write  the  dejiosition  who  would  be  il 
qualified  as  juror  except  by  exemption) ;  18! 
Bean  V.  Quiinhy,  5  N.  H.  94  (party's  unc 
impro|)er) ;  1840,  Wiiicher  v.  Whicher,  11  i 
348,  351  (one  acting  as  attorney  to  qnesti 
dejionent  at  a  prior  stage,  incomiietent ;  thou 
the  statute  made  no  express  proliihition  of  a 
one  ;  see  quotation  sitiira)  ;  iV.  J. :  Gen.  ! 
1896.  Evidence,  §  25  (defiositions  to  he  writt 
"only  hy  the  oflicer"  or  by  the  deponent:  i 
also  ih.  §  66) ;  §  59  (mny  be  taken  by  sworn  st« 
ographer);  A'.  0. :  Code  188.3,  §  1357  (coi 
missioner  taking  deposition,  to  be  "of  kin 
neither  partv") ;  iV.  V. :  Rev.  C.  1895,  S§  56! 
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manual  act  of  writing  done  under  his  direction  by  an  assistant-*  K„f  ♦»,• 
assistant,  actin«  for  the  officer,  must  equally  be  a  person  fr^l  f 
connection  of  bias  or  interest  of  the  above  sort.«  ^  ^'""  ^"""  ""^ 

§  804.   B«e:  Tr«»oriptlon  la  Witnew  Word..     No  Court  seems  ever  to 
have  insisted  on  a  perfectly  literal  reproduction  of  the  mtLT^ryllS 
Perhaps  no  writer  not  a  stenographer  could  cive  an  ^r^rtwTl  !    "       I 
ingand  the  failu.  would  .jeeWdLiallyliS^^^^^^ 

scZh  "^  «th«r  testimony,  since  the  officer  certifies  (hat  he  haLccuL  ely  L^ 
scnbed.  and  faith  mast  prima  facie  be  given  to  his  statement.  Neverthe  ess 
the  danger  exists  to  be  guarded  against ;  there  is  ever  an  inherent  nossibimv 
of  error,  no  matter  how  impartial  or  careful  the  officer:  P«««bility 

1843,  Lord  Langdale,  M.  R.,  in  Johmton  v.  To<l,U  6  Beav  601  •  •'  Wi..„  *i,       -^ 

ftinct  on  of  prp8i,lii,K  «t  the  tnkinK  is  a  .iillerei.t 
question -one  of  jndi.rial  po«ers-w  ich  L 
witliout  the  prenent  iMirview. 

»  Some  of  the  improjirieties  noted   in   the 
following  cases  are  hardly  to  bo  di.stinRui.shed 


8680  (like  Okl.  Stats.  S|  4240,  4244)  •  Oh  ■ 
Annot.  Rev.  St.  1898.  $§  6271,  62-.5  (like  Okh 

f  ?.*.^„,*!.  "*"'  ""'!  ''*'•■•  Sta«»-  1893, 
5  4240  (oHieer  "  must  not  bo  a  relntive  or  attorney 
01  either  imrty,  or  otherwise  interested  in  the 

event  of  the  action  or  proceedine")- 8  4244  Meix,      mnn,.,..™  .  •  .,■  - 

.ition  must  be  written  "either  bj-  the  o£  from    h*  .™'"'  are  hardly  to  bo  distinRuLshed 

the  witness,  orsomedisinter^sted  pemn  ")    t^  '  iaZ  8  78^^':?'"'"  *'.  "/  "  '"r"''  '^^'""'"'^ 

C.    U   P.  §  824   (deiKMition  in  thrState  and  mve'll.n  „'i'  the  statutes  nn  the  present  imint 

mM,n  oral  interj^gato'ries  out  of  the  State  nu"st  o,    .^Foo?'T'ui'"k  " "tb?/  TT  r  '"*''  .^'■*- 

be  written  by  officer  or  witness  "or  some  .H.in  1," .L.   f  ii'-                 '*'^  '•'^"^  "f  pnitvs  so- 

terested  person  ");S.  />. .-  lf,„ts.  189988  «mS"  l'"^,":-,.  '^'l '•"r'*'*  ^   !?19.  f'^ke  '••  'V<^i 


terested  person  );  S.D. :  Stats.  1899,  68  6518 
«»22  (1  ke  N.  D.  Rov.  C.  §§6675,  6680)'rV™, 
Co<le  1896,  8§  6637,  5657  (person  taking  demsi- 
tion  not  to  be  interested  in  the  cause  nor  of  ,oun- 
«■!  to  either  party  nor  of  kin  within  the  sixth 
degree  as  computed  by  the  civil  law) ;    Tex. : 


6   i!"''7i>f?f '^''"^>'''    ^^"'  ^^^^''^'l^ 
0  Ala.  798  (deiKjsition  in   jwity's  handwritiiiij. 

116,  119  (deposition  in  patty's  brother's  hand. 

writing,    snppressed);     1824,    Allen   v.    Knnd, 

1866.  Flovd  r  'Ricb"  OR  tIIT  ^ii"i."o"/  '    i'^' '  ^"nn-  322  (ilcponent  being  too  ill  to  write  n 

«p,.lwXid,"haa'h,p™'  -r'^l'n) -l-^oT  ThTraTL";?'  ''  '^^«'•■'-'•'""  «-^  '•  o„? 

Blum  I,.  Jones,   86  Tex.  492  495   srs   \V   fiiu  l!  .  V       .f ''°"'"'  ■""''  "  *»"  '""""Js  sworn 

(notary  iK-ing^'an  enpi;;™  in  a  mVrcJnJ  Lder""^  *^f   T^'T-'J*"  i    "''"J"'):     J8'5. 

establi-shmont  belonging  to  one  of  thrill  trA"  .»^  •'!*'"•  *"   '"''•   ^^^^   *93  (pnrtv's 

held  au  improper  ^"tL)  ^U-kCy    St  ?86"67„r'?-'  "r"'"  '^"'I^IT'  '""  "•"  ''"'»-^'^) ' 

1878,  §  863  (officer  not  to  be    "of  c.™,''.!  «;  „ev  is  sc^vene^"?'!'!  ^'  '"'  "^'f  "'"">■'"  "*'"'• 

attorney  to  either  of  the  parties,  nor  interested  "  Steeles  3  BiM  ^^m  ™f"''l"'.'-»'-  .'SIS-  I.onan 


I»W4,   J   12,1   (no  agent,   attorney,   or  person 

I'i^I"",,  '"  *  *">'""*•  t"  ""t"  a  deposition)  ; 
1802,  Heaeock  r.  Sto<l,lar<l,  1  Tvler  344  ':,.— tv'a 
son-in-law,  held  competent,  under  .  st  .tutefir- 
bidding    {wrsona    "interested   '.:,   tli'    cause"- 

J-'inoV''-/  '"*'•!'  "'"'*••■  C"'"'  &  •'■^'"t»-  1897,' 
S  6025  (must  lie  written  bv  ti.u  officer,  the 
witness,  "or  some  disinterested  person"  )- 
»'w.  .■  .Stats.  1898,  §  4089  (officer  n„t  eligible 
who  '  IS  the  attorney  or  of  counsel  for  anv  party 
or  (lerson  interestecl,  or  is  himself  otherwise 
interested  iii  the  action,"  except  bv  written  con- 
sent);  §  4105  (deposition  to  be  written  by  officer 
or  witness   or   "some  disinterested   wrson")- 

Kev.  St.  §§  5271,  62,6).    Compare  also  the  cita-     senting,  admitted) 
tions  in  the  ne\t  note  but  one.  *  «u"i"ieuj 

Oil 


„..  .     '  " "•  •     ^^^'     \i'<iiiv  a 

^oi",  ri  "^  *''r"'"''r.  I'ot  ipso  fi,rt„  iniiirowf) ; 
1864,  Cushman  v.  Woostor,  45  N.  H.  4]0,  413 
(iimlcr  a  statute  requiring  the  nwgistrate  to 
write  the  answers,  an  indifterent  person  may  act 
as  clerk  under  the  magistrate's  control  ;  but  the 
practice  "should  not  Ik-  encouraged")-  1804 
Mosely  1-.  Slosely,  X.  C.  Confer.  522  (deposition 
taken  by  ii.aintitTs  attorney  "under  the  view 
nud  control  of  the  conimis.si,iner  in  the  presence 
of  the  defembint."  e.vcludcl)  ;  18411,  Farmers'  & 
Mechanics  Bank  v.  Wooils.  11  Pa.  99  (party's 
attorney  writing  the  deposition,  allowable  when 
consented  to);  ]8.i3.  AWrtz  ,..  May,  21  id  274 
279  (depo.vition  taken  down  bv  the  defendant's 
couiLsel,  the  plaintiffs  couii-sel "present  and  con- 
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and  too  often  I«,  the  ezpretsion  of  that  person's  erroneoiu  inference  u  to  the  meanin, 
the  language  lined  hv  the  witness  himself;  and,  however  carefully  the  affidavit  ma^ 
read  over  to  the  witiipss,  he  may  not  understand  what  is  said  in  language  eo  dlffe 
from  that  which  lie  is  accustomed  to  use.  .  .  .  [Thus]  testimony  not  intended  by  hit 
brought  into  the  Court  as  his." 

The  solution  reached  by  the  Courts  seems  to  be,  properly  enough,  that 
deposition  will  not  be  rejected  on  tliis  ground  unless  on  its  face  (and  perh 
together  with  circumstances  otherwise  shown)  it  appears  clearly  to  be 
language  which  the  witness  could  not  have  used.* 

The  act  of  writing  should  of  course  be  done  immediately,  not  efterwa 
from  recollection.'  The  use  of  stenography  in  taking  depositions,  the  trr 
lation  being  made  afterwards,  removes  the  substance  of  this  danger ;  but 
would  seem  that  the  translation  into  longhand  ought  to  be  made  before  i 
consummation  of  the  taking,  since  otherwise  there  would  be  no  check  uj 
possible  errors.' 

§  803.  Same :  Reading  Over  and  Signing.    (1)  Since  the  writing  is  to  ste 
as  the  witness'  own  words,  and  since  there  is  always  an  indefinable  coefficii 
of  error  in  transcription,  there  should  be  given  a  final  opportunity  for  corr 
tion  by  the  reading  over  to  or  by  the  witness,  of  the  writing  as  completed, 
has  been  customary  in  statutes  to  make  special  provisions  for  this.' 

(2)  The  witness'  signature  may  !«  regarded  either  as  necessary  to  constiti 
the  writing  his  by  adoption,  or  as  symbolically  equivalent  to  a  knowing  ass< 
to  its  tenor  (thus  dispensing  with  the  reading  over),  or  as  an  additional  mea 
of  identifying  the  person  of  the  witness.  Whatever  the  legal  theory,  it  is  uf 
ally  treated  as  a  technical  requirement  indispensable  under  the  statutes.' 

(3)  Supposing  that  the  technical  requirements  of  reading  over  and  signi 
are  not  fulfilled,  a  difference  then  arises  between  a  deposition  in  the  str 
sense  (t.  e.  testimony  taken  de  bene  before  a  mere  commissioner  for  later  v 

1383.  For  the  same  reason,  the  nilings  Uf 
them,  depending  on  local  wonlings,  earn 
profitably  lie  examined  here  ;  the  IbllowinK  ca 
illustrate  their  method:  1902,  Louisville  & 
R.  Co.  V.  Carter,  —  Ky.  —  ,  6«  S.  W.  ^ 
(presji-ooiiy  of  unsigned  ile)  jsition  tiilcen  in  i 
other  oiise,  verified  by  the  notary,  exi'luded  ;  In 
iinproperly,  Wcause  tlie  deposition  was  otfei 
oiilv  as  an  ailiniaaion,  under  the  priiii'liile 
§  1075,  post) ;  1836,  People  v.  .Moore.  15  Wen 
419,  421  (the  statute  does  not  require  a  readi 
over  to  a  witness,  because  it  must  be  signed 
him,  and  hence  the  failure  to  read  over  men 
discredits,  and  does  not  exclu(h?  such  a  depo 
tion  ;  but  the  statute  requires  a  reading  over 
an  accused,  because  it  need  not  be  si^'iied 
him,  ami  hence  a  readinj;  over  must  be  shiiwii 
1898,  Zchiier  r.  LebiRh  C.  &  N.  Co.,  187  F 
487,  490,  41  Atl.  464  (lon<?hand  translati 
must  lie  lend  over  and  signed  bv  the  witness 
1893.  Mnllerr.  V.  S.,  13  U.  S.  App.  472,  47 
6  C.  C.  A.  4.59,  57  Fed.  490  (same);  188 
Shepherd  v.  Snodgrass,  47  W.  V«.  79,  34  S. 
879  (similar). 

*  See  note  1,  mpra. 


'  The  followinR  rulings  deal  with  a(Hilavit.s, 
but  the  principle  is  the  same:  1811,  Fowler  v. 
State,  5  Day  82  (a  complaint,  signed  by  the 
prosecuting  witness,  and  praying  for  inquiry  by 
the  grand  jury  ;  excluded,  because  drawn  up  by 
a  justice  of  the  iwace  in  legal  language,  anil 
therefore  not  fairly  representing  the  witness' 
own  statements) ;  1877,  State  v.  Elliott,  45  la. 
486  (de|ionent  made  aHiilavit  before  a  justice  of 
the  pi-ace  ;  but,  as  two-thirds  of  it  ap|ieared  to 
be  in  the  language  of  the  justice  and  it  was  not 
read  over  to  the  dei>oneiit  liefore  he  signe<l  it, 
the  Court  rejecteil  it). 

»  1822,  R.  V.  Sexton,  Chetwynd's  Suppl.  to 
Burn's  Justice,  (puited  in  Joy,  Confessions,  19 
(confession  not  taken  down  by  the  officer  from 
the  lips  of  the  accused,  bnt  written  out  after- 
wards from  ^•collection  ;  excluded). 

•  1899,  Kyle  ».  Craig,  125  Pal.  107,  57  Pac. 
791  (notiiry's  having  the  liejiosition  taken  in 
shorthand  and  then  written  out  in  Innghaud 
before  signing,  held  proper). 

'  These  statutes  dei)enil  so  much  on  detailed 
provisions  that  it  is  impractii'able  to  reproduce 
them  here  ;  a  guide  to  their  place  in  the  statute- 
books  will  be  found  in  the  citations  post,  §§  13S0- 
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in  »  trial)  and  testimony  before  »««.„/,•  .  '  ^^ 

In  the  former  instance  the  SmcJyre'Srfill'  '"  "'"'"«'  ^a-s. 
because  a  deposition  is  the  creature  of  t.p??^  '°  ^  '°"'"* '«  'he  writing 
cial  officer's  authority,  and  il^T^^^^:;^  *!'  order  granting  the  Judt 
It  never  becomes  testimony,  and  tl  ereTs  no  1  /  ""  "'?^"""  requirements, 
§  1331).  In  the  latter  insL^nce.  on^h  othe;  ir7  ?  '"""^  "*'"^««  (^< 
already  testimony  in  that  stage;  it  nlh    u  ' '*"  °"'  "''«™»«=''  *"« 

writing  of  the  required  sort  was  m.su.  fnate^T?  T"^"  ''^''"'"'^y  "  " 
remnmed  oral  testimony.  Hence  1^217^  '  ">  '^  °°*'  *^«"  "'  J*^a«t  it 
and  proper  evidence.  This  mighi  LTo  fe  hv^'T*^  ''  ''"^'''  '^  «">'  °«^i""y 
(post,  §  1330).  or  by  accepting  CderZ^  '""'"«  "  P^"°"  ^^o  heard  it 
magistrates  official  report  of  ^7  .  «*'=«P'»on  to  the  Hearsay  rule)  the 
accepting  the  stenog^l^  ItiZTZ ^'"''  l§  ''''  ^■'  §  ''''  ^X 
the  notes  as  a  rec^fd  of  recoS  rn  ^;:  f "  ^^^."^'"^  ^^  'he  stand  with 
It  under  an  exception  to  the  Hearsay  ruloi/fgir'';?"^  "^''"^'^  *° 
deposition,  imperfectlv  taken  as  Jnh  ^^  i'^}^^^  Moreover,  even  a 
become  his  own  admission?;.:^  7107^  '  '''  '"'^'^  "'^"P^'""  ''  '' 
§806.    8«ne:  Other  Principle,'  dUcrlmta.ted.      n^  v      ^ 

§§  1393, 1394).  ^      '      opportunity  for  cross-e.xamination  (post. 

(3)  The  prohibition  of  a  vrenan>i1  ii^nft  ^t 
sidered  in  dealing  with  the  SraT  ruS      "T'""  ^^'  ^^°  ^^'^^V  <=»«- 
§  787).  «'""'"'  '"^«  "g^'"«t  iniproper  sMggestion  (a«^., 

ti^e^;£S  ^^0^:3^:^  i:^zt'T'''r  °^  -p"--  - 

view;  they  are  briefly  noted  Ser  the  If  f '  ^T""^  '^^  P'«^«°t  ?"" 

trial  procedure  not  within  the  present  p^^vf     T^^^\  ""^'"'"^  ^^'^^^  o^ 

principle  of  authenticationtcCerned  ilTul-       ^  ^''  *'"  "''^"''^^ 
(PM'.  §§  2129  ff.).  concerned,  its  rules  are  dealt  with  elsewhere 

asSi^tsTbrrtruleTaZiS^"''^'"^^^^ 

{post,  §§  1377  ff.).  deposition,  is  a  question  of  the  Hearsay  rule 

u„SiSe.TS  to  irt  ;!  htdeST^  '^T'^-  '"^^'^  -  -^"-^- 
tation  (;,«<  §§  1401  ff )  "  deposition,  involves  the  rr.le  of  Confron- 

rq»Ti.o*v       ^      ,.  '•"°®  ot  Admissions  (no«<,  S  i073i 

th^^r-^r^S::r  S'lr  "^  ^nXluic^Us  upon 

witlL?mtyTaZ:"/  itzz:"'^^-  ''^  ^^"-"""^  ''^  -  ^-^-"^ 

vau,.-J  ^  *''""'^'*  ^y  'he  opponent's  consent  in  order  to  prevent  a 
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postponement  on  behalf  of  the  party  desiring  to  call  him.  The  admis 
may  be  either  that  the  alleged  testimony  is  true,  or  merely  that  it  w 
have  been  delivered  as  alleged;  the  statutes  differing  in  their  provisi 
The  alleged  testimony,  forming  the  subject  of  the  Admission,  is  of  co 
usually  presented  in  written  form,  either  as  an  affidavit  of  the  witness  1 
self  or  as  a  stipulation  agreed  to  by  counsel.  It  appears  in  the  cause  s( 
by  virtue  of  the  opponent's  judicial  admission ;  no  question  of  the  pre 
principle  therefore  arises ;  and  the  subject  is  iealt  with  under  the  hea 
Judicial  AdmissionR  (po$t,  §  2595). 

§  808.   OSolal  Statamants  and  PxlTata  Wrltiiica,  ondar  Haanay  Bzoapti 
Opponant'a  Admlaalona.     Under  the  various  Exceptions  to  the  Heartay 
statements  in  writing  are  often  admissible.     So  far  as  any  questions  u 
the  present  principle  arise,  they  can  be  more  conveniently  examined  u 
the  respective  Exceptions  to  that  rule  {iX)$t,  §§  1420-1797). 

An  opponent's  extrajudicial  admignona  are  frequently  in  written  f( 
such  questions  as  arise  for  them  under  the  present  principle  are  dealt ' 
under  Admissions  (post,  §§  1070-1075). 

D.  Interpbeted  Testihont. 

§  811.  Daaf-Mutaa,  Allana,  Inaudible  Witnaaaas;  Intarpratara  aad  Tra 
tiona.  The  mode  of  communication  will  usually  be  in  words  or  other  sym 
directly  intelligible  to  the  tribunal.  If  the  witness  cannot  employ  a  i 
thus  directly  intelligible,  some  intermediary  may  and  must  be  sought 
can  interpret  the  witness'  mode  into  the  ordinary  one: 

1851,  WUheri,  J.,  in  Kuhlman  v.  Broum,  4  Rich.  L.  479,  485  (admittin^f  a  trane 
deposition):  "  Upon  general  principles  it  it  contended  that  our  law  exacts  the  Er 
tongue  as  its  only  language.  This  is  true  as  to  the  pleadings,  and  it  is  also  true  t) 
apeaks  that  language  to  the  jury.  But  is  it  true  that  it  hears  no  other  ?  Every  da 
perience  testifies  the  contrary.  Any  language  is  heard  in  court  where  a  foreign  wi 
must  be  used  there.  And  what  is  the  office  that  the  law  performs  ?  It  requires 
means  shall  be  furnished  by  the  actor  on  that  occasion,  or  in  some  manner  provid( 
convert  the  testimony,  clothed  and  adduced  in  a  foreign  tongue,  into  that  whicl 
jury  who  are  to  estimate  it  comprehend.  ...  It  is  enough  to  remark  that  ever 
pedient  should  be  favorably  regarded,  and  that  most  favorably,  the  tendency  of  ^ 
gives  the  strongest  promise  of  an  intelligible  transmission  of  the  evidence  to  tlie 
through  a  medium  capable,  unbiassed,  faithful." 

It  is  clear  that  testimony  will  not  be  allowed  to  fail  if  some  process  o 
terpretation  is  available.  Tbj  conditions  under  which  it  is  to  be  resorti 
are  the  simple  dictates  of  cautious  common  sease : 

(1)  Interpretation  is  proper  to  be  resorted  to  whenever  a  necessity  exists 
not  till  then : ' 

tiqnity,  but  above  all  other  reasons,  th 
could  better  escape  cross-exainiiiatioii  li 
and  wixhing  to  appear  mean  and  |KJor  «nd 
fore  a  mere  '  Irisn,'  lie  was  observed  on  c 
into  court  to  take  the  burkles  cunningly 
his  shoes.  The  reason  of  this  was  nsk 
counsel,   and  one  of  the  country  (wopli 


^  The  following  anecdote  illustrates  the  need 
of  caution  :  O'Regan's  Memoirs  of  John  Philpott 
Curran,  29 :  "  An  Irish  witness,  Mr.  Curran  said, 
wa»  called  on  the  table  to  give  evidence,  and 
having  a  preference  for  his  own  language  (first, 
as  that  in  which  he  could  best  express  himself, 
next,  as  being  a  poor  Celt  he  loved  it  for  its  an- 
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.«mi.^tio„]T;e'r^mu^h  Tesf  "ed'i,uh^e°ca^V.ML'  '"^^ .'•'"•  «'  this  test  [cros- 
of  he  English  language  to  undersu.  d  th^  ursti L  T^' '""''«  '  •"«>'"-"  k"owle.ig, 
of  it.  and  gaining  ti.„e  to  con.iUer  hi.  a.ler  :;L"'.S  i°"J'"''  ''^"'"'""«  '«""'«"^ 

.h.  u..e«  tas,  Of  int.rp.et.ng  the  ,u..ion  ^^"^  :t:::z:^  ::£z^^^ 

in.issrL'ihetc::i"Sir'"^^^  --^'^  ^^  -»---  ^^  - 

exist,  i«  to  be  deterndnedtrTr  ^.r^y  ^''""''r  '''  "^^"^ 
classes  of  persons  for  who.n  such  a  n  ssi^rLay  ex^  "^rj  ""  «""'"' 
callj,  unable  to  use  words,  and  obliap.l  tn  n„  ""'^."'*'-  ('*)  Pewons  oryuni- 
or  by  a  systematic  sign-  ngl"  f.^JtT?""'T  '^  "''1'""^  Re-^'"res 
sons  speaking  exclusively  or  Zr^  natZl l  aT^'^'  '^'"'  -"'"'- i"  (*)  I-er- 
by  the  tribunal;*  (c)  persons  u.mbh  .1  ^u  Tf'''  "'""  ^°  ^''"^  used 
/.«<^e«.V^fortLUbrarrhl'diS^^^  °'  '""-•  ^o  'mk 


opponent  in  the  init,  cried  out,  'The  renmn 
my  lor.1.  U  ,h.t  the   fellow  J^,  '^  1^*°'^ 

.»  .°^'  "■  '•  Burke,  8  lox  Cr  4R  ki  ia 
eO,  61.  64  ;  t.1.  C.  C.  P.  |  1884  (''Whin  .■^?• 
.e«  doe.  not  understand  Jnd  .i^akXCul; 
lancusBe.  an  intern™*^,  „.,...  i}.  "■•"«. r-ig'uh 


ISyO,  Robenon  v,  Stat*  t  .    n 

ctfd  nml    i  lAAK        """"wi;,   and  the  canes 

The  dtCnl  '  Leriwfr?hat"tr'T 


Jiret  for  h.m'  ;  "any  ,«nK.n  a  resi.i"  ,    of  the      t^i„T."^',°"  »'""'"""''  '""'I''  of  coimm mica 

proper  county  "may  le  summoned  by   le  iud^e      "      '  ^     "  ''*''  ""'  '""^  '  "-"'""  =- '  "    - 

tj.  act) ;  189S.  People  v.  Young,  108  C,?)   «    if 

Pac.  281  (applyinK'lhe  statute)t  ZaXnlet 

Morine.  138  id.  826.  72  Pac.   186  ;  1871    Cit; 

F.re  Ina.  Co.  „.  Carrn^i,  41  Ga.  660,  6«5  6  2 

*».«&  (interpreter  is  not  needed  fo    a  de,H,J: 

t.on,   if*    he    commi«.i„ner.    undew.'dT  h 

languages)  ;  Ind.  Kev.  St.  1897,  I  508    ■'  iX. 

preters  may  be  sworn  to  interpret  tn,|y  Xl 

ever  necessarv"):   1SS«    sb.™L  ..    l'  *"."!': 


tion,  yet  it  does  T  .,  .  .  '""'"'  P'  ™>">"<'nica. 
It  waatail  in  M  •  '"^  '.  »'*'■'»'  '"terpreter. 
theTa^n  ,       -JT"""  "•  '-™""'^'  '"/>"••  that 

-:4t r.ead'  tir  sit"'M:L  'f "■^•"^ 

-".sound,  and  is  d'n^iedr StaT "t. t^Tf' 

£™:.fcr!;xii^r^r^oiT^ 


" ""-J  >-■  •worn  lo  interpret  trn  v  wh.n.      in  tl,.  i ;  -uness  is  sniBcient  y  Hi 

tourts  discretion,    nn.^„.  ....  ., ."'«.'™'  ^  hen  the  jury  is  taken  rf«  ,«erf<W,rf.  «„»„„ 

would  seem   that  « :^..  ..  "".'"«, 


....-.,  — ..  .,..,  uumwr,  etc.,  was  u  the  trial 
tourts  discretion,  under  the  statute);  18™ 
State  V.  Severson,  78  la.  653,  43  N  W  fm 
(internreter  n  n,i;.>.i.  i„   ».:_i'  J;    ^'z.  "  •.  "•'"» 


interpreter  allowable  in    tria     Court's  di,e.t' 
tion);  Tex.  Rev.  Civ.  Stats.  1895.  §  2285  tm 

?*r'°,".,?*l*'l'?"».     may  have  an   interi'retcr     ^■riZll    v    ^  "^  "?  Louisiana  (p.  345)  is  de. 

to  facilitate  the  taking  ").  '"'"I'retcr     scr  bed  a  si  nation,  in  early  times  in  that  State 

,^»  1881,  Cowley  v.    People,   83   N     Y    jra      **?"•'  ."^"'y  amounted  to  a  di.,r,«„rd  „f  tbii 


It  would  seen,  that  a  necessity  .isuullv  exisTi 
for  interpreting  all  the  testimo^nv.  Sse"^ 
sta.  rj"'"rf.'  of.JU'ymen  «il     not   under 

m.'rtin  s   History  of  Louisiana  (p.  345)  i,  de 
scribed  a  s  tiiat  nn    in ...  .:_.*'      .;■''  L"  "«• 


(Folger,  C.  J  :  "A  deaf'mute  .  .  .  i,  „„„ 
taught  to  give  ideas  to  his  fellow-men  bv  simT 
and  h.s  deprivation  of  some  of  the  dl,,S 

«r„  1  .  yt  .  ^'^''  *'«'"  '""  makes  iriast  ha 
^aora.  1,86,  Huston's  I'a.se,  1  I>.ach  Tr  t 
IV'iW^R^  '«27.  Morrison'..  Le-n^iVd/b  C.' 
*  1 .  127,  Best.  C.  J.  ;  Can.  St.  1893  c  31 
(4U0te.l  a»te,  f  488),  and  the  other  Canadian 
statutes  there  quoted;  1830,  State  v.  X)Xm 
8  Conn.  98  :  1840.  .'.i-vder  „.  Nations,  5  Blackf 


295 ;  1817  Com.  v.  Hill,  14  .Mas.. 


•     .  ,  "^    •         •   •■■"""uies    me    possi  1 1  ties    of 

nnve    q,„..,t.o.,s  in   a   legion   ol*  mixe      mce. 

Court.,  of  ju.sticBwere  furnished  with     „te7„^" 

era  versed  in  the  French,  Spanish/",  d  £  iSi 

o'eou.Ll  Th  "■^'  ''"';'"*  ""^^  "WnnH.!., 
oi  counsel.  The  ca.se  was  often  oi«-ned  in  the 
tng  ish  IanK.,ase,  and  those  of  the  jury  ,,  t 
fa.n.har  w,tT.  it  were  allowed  to  retiri  to  he 
gallery.  The  defence  being  in  Fr,.,,.-!.  a  similar 
l.nv.!e«e  was  then  allowed  to  tl o  e  j„,v  , .„ 
who  d.d  not  nndersfand  that   la„,.u„Ke  ^  The 


State  „.  H„;;;;3  „8"  ^.  V27  Ti  '^i's' w'  *'-,-«"">™'  •-  ^i'^\^7r^Tl 

lUso  for  one  made  mute  by  phyHcal  vioLnrT;     990  (a S  whrf  -        I'l '  ^""''  l^""*'  «'•  ^r- 

.^^vm  (a  noj-witncM  ™uld  notii.«ak  loud  enough ; 
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TESTIMONIAL  NARRATION. 


[chaf.  x: 


(2)  If  interpretation  it  neceiury,  and  no  adtquatt  nuana  of  lecurii 
ii  practicable,  the  teatinionjr  ii  lost,  (or  without  adequate  communici 
{ante,  §  766)  there  can  be  no  testimony.* 

(3)  What  tort  of  peraon  ia  a  proper  one  to  be  interpreter,  ia  a  que 
depending  much  on  the  circunutances,'  and  should  be  determined  b; 
trial  judge.* 

(4)  The  form  of  interpretation  will  ordinarily  be  oral ;  and  ever 
letters  or  other  documents  offered  to  the  jury,  it  way  be  oral  *  on  the  ; 
ciple  of  §  790,  ante ;  though  a  written  translation  is  customarily  empi( 
For  depositions,  however,  which  in  the  modem  legal  theory  exist  onl 
writing  (ante,  §  802),  the  trensbtion  must  equally  be  in  writing ;  and 
utes  sometimes  prescribe  this.  The  time  of  translation  must  for  ordi 
oral  testimony  to  the  jury  be  immediate ;  but  for  depositions  it  would  i 
that  this  is  not  essential,  at  least  where  (as  is  usual)  the  Commissioner 
ing  it  underatands  the  witness'  language  and  the  translation  is  needed 
for  the  trial-tribunal.'* 

§  812.   Same:  Other  Prtnoiplaa  dlaeriminated.     (1)  By  the  Hearsay 
every  witness  must  be  subject  to  tjhe  opportunity  ot  cross-examination 

lod  the  defendant  re<]ueated  that  "  one  of  the  thoae  nf  ■  jury  de  mtdietalt  lingua  who  <j 
officers  of  the  court  nuy  come  down  to  the  bar,  undrntanil  EiiKliah  ;  hut  on  further  obj 
and  reiwat  from  his  mouth  to  the  Court  what  h«     an  interpri'ter  was  uard) ;  1899,  State  v.  I 


•aith,  which  waa  done) ;  1716,  Earl  of  WiU' 
toun's  Trial,  15  id.  804,  861  (the  accused  apeak 
iug  Te.y  low  and  Inaudibly,  a  |ieraon  waa  sworn 
and  stirad  by  him  reiieating  bis  words,  but  the 
aecu«ej  was  directed  to  s|ieak  loud  enough  fur 
the  prosecuting  counsel  to  bear) ;  1857,  Spol- 
len's  Trial,  Ire.,  pamphl.  p.  47  (similar,  fur  a 
child  speaking  low) ;  1858,  Conner  v.  State,  25 
Oa.  521  (woms  of  a  witness  too  ill  to  apeak 
above  a  whisper  may  lie  communicated  to 
Court  and  jury  by  another  person  awom  for 
the  pur|iose). 

•  1660,  Peters'  Trial,  6  How.  St.  Tr.  1116, 
1128  (Ur.  Mortimer  sworn:  "Me  Lar,  me  ha 
serd  de  king  etc."  ;  Court:  "  We  cannot  under- 
atand  a  wora  "  ;  Counsel :  "  He  is  a  Frenchman, 
my  lord  "  ;  Court :  "  Pray  let  there  be  an  inter- 
preter "  ;  one  Mr.  Young  was  sworn  to  interpret 
truly  bis  evidence;  but  it  being  afterwards 
found  diflScult  and  troubleaome,  the  counsel 
waived  his  evidence,  and  prayed  another  wit- 
ness might  be  called  ;  Dr.  Mortimer:  "  Me  Liir, 
me  can  peak  Englis  — ";  Counsel:  "Xo,  no, 
prav  sit  down  ").  In  R.  v.  Whitehead,  L.  R.  1 
C.  C.  R.  33  (1866),  is  an  example  of  failure  of 
testimony  mainly  through  inability  to  com- 
municate. The  traditional  anecdote  of  the 
Irish  judge  addressing  the  inaudible  witness 
("Witness,  for  the  sake  of  God  and  your  ex- 
pnseA,  speak  up ! ")  hints  also  that  ini'ompre- 
hensibility  is  equivalent  to  incompeteucv. 

For  the  exclusion  of  the  direct  examination, 
because  erosa-examination  hca  failed  through 
illupss  or  contumacv,  see  post,  j  1361, 

'  1682,  Contngsmark's  Trial,  9  How.  St.  Tr. 
1,  37  (witness  speaking  both  English  and  French 
allowed  to  repeat  tiia  testimony  in  French  to 


—  Ia.  —  ,  78  N.  W.  681  (friend  allow 
act  as  deaf-mnt«'(  interpreter) ;  1900,  Jac< 
Bute,  42  Tex.  Cr.  353,  S9  S.  W.  1111  (" 
sequestrated  may  be  brought  in  aa  iiiterpr 
1895,  People  v.  Thiede,  11  Utah  241,  3t 
837  (a  juror  may  be  an  interpreter) ;  1896, 
V.  Thom(iHon,  14  Wash.  885,  44  Pac.  633  ( 
son  who  was  a  witness  and  related  to  the 
cutrix,  held  not  profdr  to  be  an  intrrprttei 
For  the  qnaliiications  of  an  interprete 
reference  to  ikill  i»  the  alien  language,  see 
I  571. 

•  Supra,  note  3. 

*  1867,  Kublman  r.  Medlinka,  29  Tex. 
>*  1821,  Atkins  ".  Palmer,  4  B.  *  Ah 

(depositions  need  not  be  "translated  at  thi 
they  are  taken";  faera  the  awom  inter{ii 
translation  of  Italian  depositions  made  six 
later,  and  annexed  to  toeni,  was  received 
the  commissioners   may  require  translati 
the  time) ;  1851,   Kuhlnian  v.  Brown,  4 
L.  479,  485  (denosition  need  not  be  tran 
by  interpreter  oefore  the  commission,  U( 
compsnied  by  a  translation  ;  but  may  be 
translated   when    used ;    best  opinion) ; 
Carosos  v.   Gonzales,   33  Tfx.    133  (depo 
need  not  be  written  in  the  domestic  luu^ 
but  may  be  translated  on  olferiiig  it). 
are  sometimes  prescribed  bv  statute  ;  e.  g. 
Rules  of  Court  1897,  §  507." 

The  following  ruling  is  sound:  1898,  ] 
t.  Rothe,  13  D.  C.  App.  97,  102  (a  notary  t 
down  a  deposition,  and  skilled  enough  i 
witness'  language  to  translate  as  he  writes  i 
need  not  be  sworn  as  an  interpreter ;  good 
ion  by  Morris,  J.). 
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INTERPRETEK8, 


MIS 


interpreter  it  «  witneu  to  the  other  witni.««'  .»*J. .  i..        ... 
«portof  the  other  wit„e,.-te.timonrcanTntbrJja'r.lt^^^^ 

thero„S^thm««.  tL  h  a"av  nV  t'^""".'  'tatement,.  bec««,o  he  know, 
the  third'^peZwd/caZt  li  ptveTh''"^^^  '"•"""^"^'  *'''"«'°"'- 
ter  himself  («„fe.  J  668).  ^  ^  ""^  °""  """P*  '''"  '»»«'P"- 

thLltrnVe'LTfhVr„titEr 'i'  "^^^^  ^^  -n.mu„Ute:  when 
judicial  admission,  Tthe;«^r«lVa^?Tr'''  ""  ^'""""^  "'«  «»«- 
on.^^.  heard  the.  with^ojr-Zrrint;rerTZ^^^^^^^ 


il 


ill 


sir 
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Tone  VI  (cMMiMMrf):   TIMTIMONIAL  KABRATIOX: 

C027rBB8ION8  OF  AN  ACCUSED  PERSON. 
XZTm 


818. 
819. 
1700*. 
|8J0. 


I  (IB.  RuU  •pplleab!*  to  ConfcMiani  of  m 
AcvuanI  only,  not  of  •  Wltnrw,  or  »  Civil  Purty. 

I  KID,  Ailniii«ian«,  I'onfminnt,  inM  Hearaajr 
SUtaliMOU  agitiuit  Inttmt,  dUtiiigttUhnl. 

1.  Biatonr. 

Dilferrnt  HUgim  of  tlifl  Doctrine. 
Ciinfi-Miuiia  iu  th*  l&OOa  uml  1600i. 
Confawiuna  in  tlia  tiecond  Half  of  th« 

ConrrMiona  in  thn  1800a. 

2.  PrlnolpI*  of  th«  Bxelnaion. 

I  821.  Wb»t  in  n Conrnainn  1  Drnlala,  nuiltr 
Coniliict  anil  SrirContrailictiona,  dialinailiahnf. 

I  832.  IMnuinl'  of  Koluaion  U  the  Cntnii.t- 
worthineu  of  th«  Tratiniony  under  rertain 
conditiona. 

I  B-J3.  Other  Tlieoriea  not  unrtionetl ;  Self- 
Crimination  I'rivile)^,  diatingiiixhnl. 

I  »-2t.  I'rat'ti<'»l  Teata  rraultiuK  from  the 
ahovf  Piind|ile :  (<i)  Wia  the  Indiirement  auffl. 
dent  hv  iMwaibility  to  elicit  »a  untrue  Cunfeaaion 
of  Guilt  t 

I  82fi.  Slime :  («)  Wh  the  Confeaaion  in- 
duiwi  hy  a  Threat  or  •  Promiac,  by  Fear  or 
Hoiw  ( 

I  826.  Same  :  (e)  Wia  the  Confeaaion  Vol- 
untary 1 


3.   "Parson  in  Anttaortty.' 


I  827.    Intro<luetory. 
I  828.  Threat*  or  Pmmiaea  in  General. 
I  829.   Thrrata  or  Promiaea  connected  with 
LeKal  Immunity,   Relief,  etc. 

1830.   Same:  United  Statea  Doctrine. 

4.  ITataro  of  th«  Indnoamuit. 

I  831.  Competing  Rales ;  Statntory  Defini- 
tions. 

f  832.  Advice  that  "  It  would  be  better  to 
tell  the  truth,"  or  ita  e<|uivalent. 

(  833.  Threat  of  Corporal  Violence  (Rack, 
Wlii|i,  Lyni'hing,  "Sweat-box"). 

I  834.   Promise  of  Pardon. 

f  835.  Inducements  involving  Lighter  Pun- 
ishment, .Milder  Treatment  in  Prison,  Reward  of 
Money. 

J  838.  Promises  of  other  Favorable  Legal 
Action  (Cessation  of  Prosecution,  Release  from 
Arrest,  Abstention  from  Arrest). 

{  837.  AMunince  that  "What  yon  say  will 
be  used  for  you,"  or  "  nsed  against  you." 

S  838.  Assurance  that  "  Yoa  had  bettor 
confess." 


I  839.  Randry  Phrust  hmI  Ii.  ' 

1 840.    InllueDca  of    ■   Reli|riouJ    or  ] 

Nature. 

I  841.  Confeaaion  Induced  by  Trick  or  Fi 

Coofsaaioa  while  Intoxicated. 

5.  Matafo  of  ttt  IndttomoBt  ( 
tiaaod):  CenfMalooa  nadw  An 
or  BwuBlaatlon  by  a  Maflattat 
In  etbar  Lagal  Proooadlnci. 

I  842.   Ortbo'lox  Principle. 

i  843.  Principle  of  VolunUrinaaii  (1)  i 
mon  Form. 

I  844.   Same:  (2)  Modem  Knglish  Forn 

i  SI6.  Same:  (3)  Selden'a  Principle  of 
tal  Agitation. 

I  8(fl.   Status  of  the  above  Principles  to 

1 847.  Kngliah  Piw.'tice :  (1)  Confi-> 
while  under  Arrrat. 

f  848.  Same :  (2)  Confeaninna  OS  Aecnsri 
fuie  a  Magistrate,  without  Oath. 

1 849  Same:  (3)  ru.ifmsiona  as  Act 
befiira  a  Magistrate,  unrer  Onih. 

I  850.  Same:  (4)  Confeaaii.i.t  by  •I 
opon  Oath. 

1  851.  KulingKin  tha  U.  S. :  (1)  Confrsi 
while  under  Arrest. 

I  862.  Same:  (2X  (8),  and  (4).  Confcsi 
made  as  Accused  liefore  a  Mafiistrnti'.  wit 
without  Oath,  or  aa  a  Witness  on  the  stand. 

0.  Baristano*  of  the  IndnoamanI 


into 


I  853.   General  Principle. 

I  854.   Did  th«  Inducement  come 
istence  at  all  f 

I  855.   Wo*  the  Inducement  brought  ti 
End  T 


7.  Confirmatien  bj  Bnbsaqtiant  Tm 
■a  cniliit  tha  Dafaot. 

i  858.   General  Principle. 

f  857.  Admission  of  the  Part  Con8rmec 
of  the  Whole  r 

f  858.    Prevailing  Doctrine  ;  No  Part  of 
Confession  receiveil,  but  only  the  fact  of 
covery  in  consequence  of  Accused's  Informal 

1 859.  Discovered  FacU  themselves  all 
admissible. 

8.   Othar  Piinoiplaa  applied  to 
Confasaiona. 

S860.  Burden  of  Proof;  Must  the  Pi 
cntion  show  that  no  improper  Inducen 
existed  1 


818 


i 


fl  8ia-«67] 


1  Triok  or  fnod  ; 


t  Canfirroed,  or 


COXPES^iONS. 


Wrfiing  hjr,  M.Ki.tr.tri  r„uf.«i"..  of  ThW 


I8ia 


OoaiMaloM. 
l»«7.   KulMt  jf  th.  DoctriB.. 


the  direct  and  palpabTpt  1  7"""  I'u  '"?  ''""  ''  "  ""«""«  "" J«' 
elw  than  the  truth  The  .fTtelnt  '"  '"'"*^*^^"'''"»,  ^  »»'«titute  something 
bo  the  result  of  «.ch  an  iXer  that  it  wTt'  ""^  f''""  "^  """'^  »» 
the  general  principle  of  «  ?""  an/!l  Tl  i  H  '"^T'"'^  ""  '•""""""y  O- 
it  would  .«  Tome  advnntSrttv  J.  "^ '""^•"'^^*  '"'Kht  thu«  affect 
tious  for  the  truthful  iTm 'T    T^  '  ""  "'"  ""'^'""'"i""  »'  a  ficti- 

the  definite  -cquiaitt  byriitLr^f  Z'"*'"  ""  ^'  "'  «'^'"'"'-  -'''" 
pnr«d  ^.•,•^;.  hi,  remainin/w  hoi  't  L  n«  Tv'^  T  "^■'  '"'""^'^  ("^  «»"'• 
ndvnntage  now  threatenh.r  th!  .  >    .  ""1""'"°°)-  °'  »»"  e-cnpe  from  a  div 

recuhnr  with  n-f.ren^  iS  "  m  "•'^'''"°  "*''"«*"^  ^^'"'  ""•"-'  i»  obviously 
Ues  will  be  pr^se  tS  ;  we  1  :  Tth ""'"""  ""'"  *''"^''  "'«-  ""l-n^ 
».iBto,y  „„J  in  princi  ,t  "t„temLt«  t  1  '""  ""'""'/"'^  '""-«:  «"<!  thu,.  in 
an  accused  per'n  «ti  d  ^ewhu  „"  'idtn'f  '""""""  "'  «"'"  "^ 
the  law  of  evidence  ^  "  ^"'  "^  •"i«''*'«  treatment  in 

Srew  up  during  the  Lue  Ll^o    the  roo  '    '".".^  """^'^  P^""""'  ^''^«=h 
and  was  generated  L  a  „at Lv  ^     .       r"''  ""  ""'  P"'' °^  the  1800,, 

severity  p^vailiuglVnnrdliS:    'pi  tt  fi^f  Te  ^^"^ 
its  limitaiions;  so  tlmt  17^  L^   '       l'''"'^°    '''^  "''«  alike  dictate 

excluded  the  ;..«c;;:ricrwrd;i    L'ti^  r* 

because  of  Us  extortion  by  duress.    Siuce'admissio„:  at  neTer  ctdut:; 


18u'^sLYh'',T"-'''  '^%'^'>^f^'  »  scanty: 
1814,  StockHeth  B.  Dfl  Tiiatft,  4  Camp  10 
{ii.i|.roi»r  examination    before    hankrunt  com 

309    31B    ?i/r^'"  K    M""^"'*}-.  21    111.   308, 

mge    made  w|„le  under  awst  on  »  .l.aree  of 
fc«»tardr,  to  the  woman',  father  who  wa^airKry 

r,,!-".,  1    I-  "  "■  •''■"'"'•».  2  Gray  662  V'The 
rule  excluding  confe..ion.  made   under  undue 
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influence  annhe,  only  to  the  confemion,  of  «  per- 
Jon  „n  trial  ,n  a  criminal  case  '• ;  here  admittitps 
estm,.,ny  of  convict,  given  un.ior  inducemen  ? 

Crawfli''4"-'°S   n";^* .;,  '*•«•    M^C"'""'   '• 
«^ra»lonl,  4,   8.  C.  5««,  as  .s.   K.  123  (bv  con 

«ent  in  a  deposition  dr  bene,  admi«8ible  LnhU 
al«.,  even  if  under  compulsion  ;  MclveV  C  J 
d.«».) ;  1855  Binhard  I  Hoo.h,  4  wl  'a?;  til 
(pU  of  Ru.lty  in  a  cnminal  prowcufion,  ad- 
n  itt..,l  in  a  .ivd  action  for  the  same  battery) 
CWm ;  1808,  Hame„ley,  .1.,  j,,  Sute  r  W  1 1^  ' 
71  Conn  293.  41  Atl.  820  ("The  pro,«,»  ,' 
„^:L7"  ^r™'  °'"«'"«1  ""'"^r  comfuliion  „r. 
ina<!mi^!b,e  expresses  a  Woll.eiitaUi,hed   pun- 
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CONFESSIONS. 


[Chap.  XX^ 


but  may  always  be  explained  away  and  discredited  by  their  maker  as  i 
to  his  inndvLTteiico  or  niistuke  {post,^  1085),  there  is  no  necessity  for 
exclusionary  rule  based  on  tiieory  of  duress.  All  analogies  suggest  that 
party's  admission  l)e  received,  subject  to  his  proof  of  the  threats  or  other 
cumstiinces  of  duress  which  may  have  extorted  it  It  would  follow,  th 
that  iu  a  civil  case  the  admissions  of  an  opiwiient,  when  offered,  are  not  to 
tested  or  excluded  by  any  rules  of  confession  applicable  to  the  accused  i 
criminal  case. 

For  duress  of  a  witnesx,  not  being  a  party,  the  same  considerations  woi 
prescribe  that  there  be  no  exclusion  on  tlie  ground  of  extrajudiiial  thre 
or  other  form  of  coercion ;  and  this  is  in  practice  universally  assumed  to 
the  law;*  for,  in  the  first  place,  the  facts  could  be  brought  out  on  exai 
nation  ( post,  §  949)  and  given  due  weight ;  in  the  next  place,  the  judic 
power  must  be  assumed  sufficient  to  protect  the  witness  from  any  serious  i 
prehension  of  physical  harm ;  and,  finally,  the  existence  of  any  rule  of  exc 
sion  on  this  ground  would  conflict  with  the  laudable  tendency  of  the  pi 
two  generations  to  admit  testimony  as  freely  as  possible  and  trust  to  1 
examination  to  disclose  its  weaknesses.  As  for  that  form  of  duress  win 
arises  from  the  intimidating  manner  and  words  of  the  examining  counsel, 
effective  prohibition  is  within  the  control  of  the  judge ;  and  it  is  of  cou: 
more  jx-operly  ilealt  with  by  the  prevention  of  the  act  of  coercion  when 
is  attempted  {ante,  §  781)  than  by  any  general  rule  of  exclusion  for  t 
testimony. 

§  816.  Admiaalona,  Confessions,  and  Hearsay  Statements  against  Inters 
distinguished.  Confessions  are  merely  one  species  of  admissions,  namely,  th 
species  which  consists  in  a  direct  acknowledgment  of  guilt  in  a  crimii; 
charge  {post,  §  821).  For  that  particular  sort  the  danger  of  untrustwortl 
ness  exists,  and  a  special  rule,  based  on  the  general  testimonial  principle 
trustwortliinesa  of  narration  {ante,  §  766),  becomes  applicable.  That  ri 
satisfied,  the  confession  occupies  the  status  of  an  ordinary  admission ;  its  ) 
lation  to  other  rules  of  evidence  is  therefore  determined  by  its  quality  as  i 
admission.  For  example,  as  an  (extrajudicial  stjitement,  it  would  ordinarily 
obnoxious  to  the  Hearsay  rule ;  but  admissions  are  not  within  the  prohibitii 
of  that  rule,  because  they  are  virtually  the  party's  own  statements  inconsiste 
with  his  present  claim  in  his  pleadings  and  evidence,  and  are  therefore  usali 
against  him  like  a  witness'  self-contradictions  used  in  impeachment ;  tli 
being  the  ground  for  receiving  admissions  in  general  {post,  §  1048),  it  suthc 
also  for  confessions.'    Again,  vicarious  admissions,  ».  e.  those  of  agents  ar 


I  ■  i 
!     i 


ciple  of  evidence.  It  applies  to  nilniiisions  as 
well  as  to  contracts,  or  to  any  a  ;t  whosu  probiitive 
force  (Icperiils  on  intent  or  assent");  (ia.  Code 
189.5,  §  .'il94  (admissions,  if  obtained  "  l)y  con- 
straint, or  by  frand,  or  by  drunkenness  induced 
for  tlie  purpose,"  are  inadniissilile). 

*  The  follovrinf;  rulings  also  hear  on  this 
ipii'stion  ;  18.14,  Newhall  v.  Jenkins,  2  Gray 
662  (cited  lupra) ;   1899,  State  e.  Oeddcs,  22 


920 


Mont.  68,  66  Pac.  919  (threats  to  accomplii 
no  ground  for  excluding  his  testimony  for  t 
State). 

'  It  is  tnie  that  confessions  couia  r^lso  ha 
enteivd  under  the  Hearsay  except)  for  stal 
ments  of  facts  against  interest  (.  >»^  §  Ho' 
the  accused  not  being  a  qualified  witness, 
couhl  to-day  be  so  reganled,  where  the  acenne 
not  being  compellable,  fails  to  take  the  stin 
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other  persons,  are  often  receivable  '  ^oct,  8S  1069-1 0S7^  •  o„  i  i        .i 
ciples   which   determine   ^^^■i    ,    I'  „';  ^V     ^"^^^ '  """^^  ''"^  the  prin- 

a«ents.co.onspiratorr^,;^..  ,£.;;,, ti'T'   ""   receivable-.  ,. 
to  confessions  (j^sf,  §§  107.  -  li  <        T:   ;,        ''^''-"«  ^'l"""^  "Pl'licable 

pnnctples  are  dealt  with  under  Admissiot.s  ( A  §§ TolIlOST) 
1.    HUtory  of  the  Hule. 

(going  for  present  purposes  no  further  back  a  Zum  ttlntH  "'"^"^ 
the  Stuarts)  there  is  uo  restriction  at  all  upon  1  dr  rZtl  %^„1r  . 
stage,  comprising  the  second  half  of  the  1700s  the  m^ttirb-      .  "' 

sidered.  and  it  is  recognized  that  aon.e  co.^s  ions     .luT'r  i  >  t' T"" 
untrustworthy.     In  the  third  stage,  co.nprisin^  the  1800,  t.         -^      ^   "! 
e.Kclusio„  is  develop,  under  cert^i,',  inH^r.;  ^^In'r;    lll^:;?: nl 
exclusion  becomes  the  rule,  admission  the  exception      In  tl  Inst  . 
reaction  sets  in  he.  and  there,  but  it  represents  ff^ureattr  Ua'ap^ 
ent  movement,  and  little  is  accomplished  in  the  way  of  chan^i,  .     ,"  h^Z 
he  practice.     The  rulings  of  the  courts  of  the  UniLd  State "^     theTa 
two  stages  only,  and  involve  no  special  development.     T^i  stl  'stt 
we  may  now  notice ;  for  here,  as  in  other  instances,  some  of  tl.e  J^nfTsfo, 

wh1ch"thl  ."  ,"    '^^  '"""  '™™  "  ''"•'"''  ^°  >--•-  t'-  ^lifferi,rvare 
winch  the  historical  perspective  confers  upon  different  precedents! 

§  818.  ConfeiBloni  in  the  ISOO.  ud  1600s.  What  we  notice  i„  tl,»  f?™f 
period  IS  that  there  is  no  doctrine  about  excluding  "co^  si  -  ^ '' 
modern  sense;  that  is.  all  narratives  avowing  guilt  a're  accepted"  evl  e 
without  d  .scrimination.  and  particularly  without  question  as  to  their  proceed! 
ng  from  hope  of  promises  or  from  fear  of  threats  even  of  torture  It  Ts  true 
hat  the  term  "confession"  appc-ars.  and  that  there  are  doctri  about  "t 
but  m  the  one  case  the  term  is  used  in  a  different  sense,  and  h  tl.e  Jhe; 
the  doctrine  relates  to  the  conclusiveness,  not  the  admisdbilitv,  of  t  .e  e  ' 
dence.     Perhaps  the  simplest  method  of  explaining  the  stat^  of  the  law 

miggcst,d  {p„,l,  i  888).     Mo,wv?rif  fri  ,r,^     party,  «dml*.lo.>s(p,«^  §  107«).  were  also  not 
be  .l.pUedVhekLtelfor«:;;^«.^JV«M'v5     iTm).  ""'"  """   ""™'  "«'''"°-   <P^' 
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is  to  describe  first  these  two  doctrines,  and  then  to  indicate  the  ab 
of  any  other  and  exclusionary  rule. 

(1)  "  Confession  "  as  a  plea  of  guilty.  The  technical  sense  of  "  confes 
then,  in  the  earlier  usage,  is  a  plea  of  guilty.  It  was  afl'ected  by  a  n 
practice  of  not  receiving  or  recording  such  a  plea  under  certain  circumsts 
but  it  was  not  understood  as  including  extrajudicial  narrative  avowals  of 
offered  as  evidence,  and  the  rule  about  it  did  not  affect  such  statement 
short,  it  dealt  with  a  matter  of  criminal  pleading,  not  a  matter  of  evic 
This  will  be  plain  enough  from  the  following  passages  in  the  earliest  tre 
on  criminal  law : 

1607,  Slaund/ord,  Fleas  of  the  Crown,  b.  2,  c.  SI:  "If  one  is  indicted  or  appea 
felony,  and  on  his  arraignment  be  confesses  it,  tliis  is  the  best  and  surest  answer  th 
be  in  our  law  for  quieting  the  conscience  of  the  judge  and  for  making  it  a  good  an 
condemnation ;  provided,  however,  that  the  said  confession  did  not  proceed  f roir 
menace,  or  duress;  which  if  it  was  the  case,  and  the  judge  has  become  aware  of 
ought  not  to  receive  or  record  this  confession,  but  cause  liim  to  pfead  not  guilty  an 
an  inquest  to  try  the  matter." 

1680,  Hale,  Pleas  of  the  Crown,  Emlyn's  ed.,  22.5 ;  "  Concerning  the  plea  of  the  pi 
upon  his  arraignment,  and  first  of  his  confession  of  the  fact  charged  and  approving  c 
When  the  prisoner  ia  arraigned,  and  demanded  what  he  saith  to  the  arraignment, 
he  confesseth  the  indictment,  or  pleads  to  it,  or  .stands  mute  and  will  not  answer, 
confession  is  either  simple,  or  relative  in  order  to  the  attainment  of  some  other  adva 
That  which  I  call  a  simple  confession  is  whpre  the  defendant,  upon  hearing  of  his  i 
ment,  without  any  other  respect  confesseth  it ;  this  is  a  conviction ;  but  it  is  usual  J 
court,  especially  if  it  be  out  of  clergy,  to  advise  the  party  to  plead  and  put  himseli 
his  trial,  and  not  presently  to  record  his  confession  but  to  admit  him  to  plead.  I 
but  an  extrajudicial  confession,  tho'  it  be  in  court— as  where  the  prisoner  freel 
the  fact  and  demands  the  opinion  of  the  Court  whether  it  be  a  felony,  —  tho'  up 
fact  thus  shown  it  appear  to  be  felony,  the  Court  will  not  record  his  confession  but 
him  to  plead  to  the  felony  '  not  guilty. '  A  confession  in  order  to  some  other  adv: 
is  either  where  the  prisoner  confesseth  the  felony  in  order  to  his  clergy,  or  where  fa 
fesseth  the  offence  and  appealeth  others  thereof,  thereby  to  become  an  approver,  and 
upon  to  obtain  his  pardon  if  he  convict  them." ' 

Notice  here,  first,  that  a  "confession,"  in  the  language  of  Lord  Hale, 
conviction,"  or, in  Serjeant  Hawkins'  phrase,  "the  highest  conviction tha 
hi  made."  There  is  no  question  of  evidence ;  it  is  matter  of  recordi 
man  as  guilty,  because  he  has  pleaded  it,  and  no  resort  to  evidence  (no  "  t 
is  needed.  Notice,  next,  that  the  unwillingness  to  make  the  record  of  si 
plea  is  a  general  and  indiscriminate  one,  according  to  Hale  ("it  is  usus 
the  Court");  but  according  to  the  others,  the  circumstance  causing  hesit 
is  that  the  accused  is  overpowered  by  "  fear,  menace,  or  duress,"  or  by  ' 
menace,  or  duress,  or  from  weakness  or  ignorance."  This  test  is  one  w 
appropriate  to  the  situation,  and  not  at  all  coincident  with  the  modern 
and  yet  these  authorities  have  undoubtedly  sfirved  in  part  for  preceder 
the  later  stages. 

(2)  "  Confession  "  as  dispensing  with  the  two  overt-act  witnesses  in  trt 

»  So  also  (1716)  Hawkins,  PI.  Cr.,  b.  II,  c.  31,  ${  1-3. 
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ies  in  treason. 


The  same  notion  of  "confession  "as  a  plea  of  "guilty,"  and  in  itself  a  "con 

nesses  to  an  overt  act  of  treason.     It  is  obvious  that  whe^  a  Jenuirement  Zas 
established  as  to  the  quantity  of  evidence  (two  witnesses),  thf  Z  reLl^ 
would  naturally  not  apply  in  a  case  where  no  resort  at  a     to  ev  de~ 
needed    w   wl^re  the  accused  pleaded  guilty,  that  is,  "confers  d"l1,i 
was  evidently  the  notion  in  the  statutes  of  Edward  VI.  dispensi"  with     e 
requirement  in  such  a  case :  i^"»"io  wiin  ine 

1547,  St.  1  Ed.  VI,  C.  12.  g.  22  •  "  Nn  rw.~„„  r  u    n  •.      .     ,. 

wuiSy  witW  vio,tr;:„/i:h:;re.^r'  "-•-  «-'  -*^  rany  a.ai,„ed  shall 

•  ^"''^f  ^«^*t»^  ^««  construed  to  give  this  dispensatory  effect  to  confes- 
sions  other  than  those  made  upon  arraignment  at  bar     Thus  • 

that  confession  puts  it  out  of  the  statute  which  rpniii«..  »„„  „f  treason,  lor 

son  unless  the  party  shaU  without  tot;r:t::f:^r\r  7  :dTelE:  Vh^^ 

rt::i':tir  "r '  *  '=°"^-''°"  '^^^  "■«  ^^^^'^ «'  »>'»  tria.,  hut » confesZ  u';" 

It  was  apparently  to  remedy  the  effect  of  this  forced  construction  and 
restore  to  the  statute  its  intended  restrictions  that  the  act  of  7  Wm  III 
changed  the  phraseology  of  the  dispensing  clause : 

rti^ir  """"^'^ -''"-*  ^>°'-e  .„■<,,.  crJtnCth-etr,  :fshrrd 

This  phrasing,  it  would  seem,  should  have  settled  the  matter  But  such 
was  the  pressure  to  use  summary  methods  towards  treasonable  effort.,'  that 
even  thrs  statute  permitted  a  difference  of  opinion  to  arise  as  to  the  dispen- 
satory effect  of  a  confession  made  out  of  court.*    The  pretext  of  those  who 

•  These  statutes  were,  by  some  jitdees,  be- 
heved  or  cl«ime4  to  have  been  n-fM-alea  as  to 
trials,  by  1  4  2  P.  *  M.  c.  10(1554),  which 
enacted  that  all  trials  of  treason  should  from 
thenceforth  be  held  "according  to  the  due  order 
and  course  of  the  common  law  " ;  see  «.  g.  Touff's 
Case,  Kelyng  18,  49  (1664);  and  this  contention 
practically  prevailed  during  the  Stuart  period 
(;»»<,  §§  1384,  2036).  But  the  question  of  its 
interpretation  in  the  present  connection  was  still 
a  living  one. 

»  Coke  had  advanced  the  same  opinion  a 
century  before,  in  Kalston's  Case,  3  Inst.  25- 
so,  also.  Anon.,  2  Anderson  66. 

*  This  brooder  effect  was  upheld  in  Ftancia's 


Cate   (1716),   as   reported   in    East   PI.    Cr    I 

.'.."'cl  fS"'"'  J5'»«ouf»«  on  High  Treason! 

c.  HI   §  8  (Fosterer.  C.  241) ;  and  in  Berwick's 

^•■""i  '■^'w'i,'^^""^".'.^'"-  '-'•  10-    0"  ""•  "til"' 

hand  m  Willis  Trial  (1710),  15  How.  St.  Tr 
623,  it  was  conceded  that  the  confession,  to  be 
sufficient  of  itself,  should  he  "in  a  court  of 
record."  Mr.  J.  Foster,  in  his  Discourse  (241), 
approved  the  latter  doctrine,  and  thought  that 
the  former  cases  should  not  be  extended  beyond 
their  facts,  i.  «.  the  case  of  an  examination  he- 
fore  a  magistrate.  Chief  Baron  Gilbert,  in  his 
Treatise  on  Kvidence  (p.  137;  ante  1726)  had 
taken  the  view  of  Willis'  Case. 
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gave  it  such  an  effect  seems  to  have  been  that  such  a  confession  was  i 
overt  act,  and  therefore  was  enough  if  proved  by  two  witnesses.    The 
were  still  unsettled  in  1793 ;  and  the  following  passage  shows  how 
the  question  was  from  that  of  the  mere  admissibility  uf  confessions : 

1793,  i4non.,  Dincourseon  High  Treason,  145  (printed  in  Kelyng's  Rep.,  ed.  187 
to  the  confession,  there  have  been  doubts  whether  tlie  statute  requires  a  confess 
the  arraignment  of  the  party,  or  a  coiifesHion  taken  out  of  court  by  a  person  ai 
to  take  such  examination.  Evidence  of  a  confession  proved  upon  the  trial  by 
nesses  has  been  held  sufficient  to  convict  without  farther  proof  of  the  overt  a 
1746).  This  point  is,  however,  not  clearly  settled.  But  such  confession  out  o: 
evidence  admissible,  proper  to  be  left  to  a  jury,  and  will  go  in  corroooration 
evidence  to  the  overt  acts."* 

(3)  Confessions  in  general  as  admissible.  These,  then,  were  tl 
doctrines  about  "  confessions "  up  to  the  middle  of  the  1700s.  Th( 
ii.volved  the  notion  of  "  confession  "  as  a  plea  of  guilty  and  therefore 
pensing  with  the  necessity  of  evidence ;  aud  they  dealt  with  the  coi 
under  which  the  effect  of  immediate  conviction  was  to  follow  such  a 
sion.  That,  apart  from  these  d6ctrine.s,  there  were  no  others  as  to 
sions,  appears  not  merely  from  the  general  lack  of  record  of  such  dc 
but  from  several  other  circumstances.  In  the  first  place,  the  re] 
trials,  down  to  the  middle  of  the  1600s  at  least,  show  the  tribunal  qi 
ing  the  accused,  and  proceeding,  without  let  or  hindrance,  upon  w 
they  could  get  from  him  by  way  of  confession.'  In  the  next  place, 
that,  up  to  the  middle  of  the  ItiOOs  at  least,  the  use  of  torture  to  extri 
fessions  was  common,  and  that  confessions  so  obtained  were  emplo] 
dentially  without  scruple  ; '  and  it  is  clear  that  such  a  practice  is  inco 
with  the  slightest  recognition  of  the  modern  doctrine  about  the  admi 
of  confessions.  In  the  third  place,  the  doctrine  of  receiving  approve 
fessions  against  themselves  was  nominally  in  full  force  during  all  this 
and  was  not  in  effect  abolished  until  Rudd's  Case,*  in  1775.  This  d 
too,  could  not  possibly  co-exist  with  any  semblance  of  the  modem  ( 


•  In  1803  we  find  Mr.  East  (PI.  Cr.  I,  l,t2) 
combating  Mr.  J.  Foster's  opinion,  ami  agreeing 
with  the  view  of  the  Franoia  case.  Yet  he  seems 
at  times  to  confuse  the  mere  admission  of  a  con- 
fession and  its  sufficiency  to  convict. 

•  Cases  citeil  post,  {  2250  (history  of  the 
privilege  against  self-crimination). 

T  1836,  Janline,  Use  of  Torture  in  the  Crim- 
inal Law  of  England,  68  tf.  Mr.  .lardine  says, 
further  :  "  The  last  instance  of  torture  in  Eng- 
land, of  wliich  I  can  fin<l  any  trace,  occurred  in 
the  year  1640";  and  this  result  seems  to  be 
adopted  in  the  acute  and  interesting  articles  on 
the  subject  by  Mr.  A.  Ijiwrence  Lowell,  "Judi- 
cial Use  of  Torture,"  11  Harv.  L.  Rev.  293.  Yet 
in  1664,  in  Tung's  Trial,  6  How.  St.  Tr.  269, 
the  defendant  is  found  saying,  "  I  confess  I  did 
confess  it  in  the  Tower,  being  threatened  with 
the  rack."  In  Scotlaml,  it  was  applied  even 
much  later:  1676,  Mitchel's  Trial,  6  How.  St 


Tr.  1207,  1232  ;  1680,  (Jordon's  Trial, 
1684,  Semple's  Trial,  ib.  985  ;  1684, 
Trial,  10  id.  687  ;  1688,  Standsheld's 
id.  1371,  1387;  1689,  Benwick's  Tr 
669,  576  ;  1690,  Pain's  Trial,  10  id. 
Walter  Scott,  in  "  Old  Mortality,"  d 
as  of  1679,  the  examination  and  torti 
Cameronian  preacher  Macbriar  (ch. 
fessedly  relies  in  part  for  his  authorit 
very  trial  of  Mitctiel,  mpra.  In  the 
it  was  known  at  as  late  a  time  as  M 
mentions :  1642,  Bradford's  History 
outh  PlanUtion,  473  ;  1641  and  16 
Body  of  Liberties,  c.  46  (quoted  poul 
For  the  history  of  the  abolition  of 
modem  times  on  the  Continent,  se 
Storia  del  diritto  italiano,  2d  ed.,  190( 
pt.  1,  p.  449. 
•  Po^,  §  819. 
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about  confessions ;  for  it  used  as  evidence  (and  evidence  sufficient  in  itselO 
a  confession  obtained  by  a  promise  of  pardon,  more  or  less  cuntiiiyeiit.  to  be 
sure,  but  still  definite  and  probable  enough  to  be  fatal  to  tlie  modern  use  of 
the  confession."  lu  the  fourth  place  there  are  many  recorded  trials  in  which 
such  opportunities  were  ollered  that,  if  there  had  bein  any  doctrine  limiting 
the  admissibility  of  confessions,  it  must  have  been  mentioned  by  judges  or 
by  counsel ;  yet  it  was  not.^  Finally,  in  the  treatises  of  Hale  "  and  ISidler," 
where  the  doctrine  would  naturally  be  mentioned,  there  is  in  the  original 
edition  no  such  mention ;  while  Hawkins  ^  expressly  deelares  tlie  adulissi- 
bility  of  confessions  witiiout  limitatiim ;  and  the  passage  of  Gilbert,"  which 
has  a  limitation,  was  apparently  intended  to  apply  only  to  "  coufess'icns  "  in 
the  old  pleading-sense  already  described.'* 


•  The  theory  ami  proci'ss  U  clearly  set  forth 
by  l,ord  Hale  (1680),  I'leas  of  the  Crown,  2-2r>: 
"  Before  any  man  sliull  Iw  ailniitted  to  ]k  mi 
approver,  he  niunt  confess  the  indictMient  in 
ojien  court,  and  pray  u  coroner  to  be  assi){neil 
hiin.  .  .  .  UlMjii  confessing  the  felony  and  pniy- 
ing  a  coroner  to  Iw  assigned,  the  court  doth 
these  thin;;*;  1.  Th''y  assign  him  a  coroner  to 
tjike  his  apjieal ;  ...  3.  He  shall  he  removed 
out  of  the  strait  custody,  and  niuke  his  appeal 
before  the  coroner,  that  he  may  not  have  any 
just  pretence  to  nay  it  was  by  duress  or  con- 
straint, and,  therefore,  if  upon  the  coming  back 
of  the  approver  into  court  he  will  waive  his  ap- 
peal, as  being  made  by  duress  and  against  his 
will,  the  coroner  shall  he  examined  touching  it 
U|M)n  oath,  and  if  he  atfirni  it  was  made  de  bon 
ffrtr,  the  apiwal  shall  stand,  but  the  approver 
shall  be  hanged.  ...  If  the  approver  lie  vnn- 
quisheil  and  kild  upon  the  place  in  the  battle, 
or  if  the  apjiellee  lie  aciiuitted  by  vei'dict,  yet  a 
judgment  must  lie  entred  uiion  his  [the  ap- 
prover's] confession  ;  for  his  liare  confession  of 
the  felony  is  a  conviction,  it  is  true,  but  not  an 
attainder  til  judgment  given  yitwi  nuspendal iir 
prrcnlluin,  which  is  not  presently  entred  upon 
his  becoming  approver,  but  when  either  by  trial 
or  for  any  other  cause  before  shewn,  the  court 
thinks  not  fit  to  spare  his  execution.  ...  If 
the  appellee  be  convict  by  verdiot  or  battle,  or 
slain  ujion  the  Held,  ...  in  that  case,  altho' 
the  life  of  the  approver  is  saved,  yet  he  sliall  be 
banished  unless  he  obtain  the  Icing's  pardon  ; 
lord  Coke  saith  he  shall  have  a  pardon  tx  dehlto 
juslUim." 

"  E.  g. :  1664,  Tong's  Case,  Kelyng  18  (the 
judges  differed  as  to  admitting  against  one  di;- 
fendant  the  testimony  of  another  given  under 
promise  of  )>ardon  ;  "but  they  all  advised  that 
no  such  promise  should  be  made,  nor  any  threat- 
eninga  used  to  them  in  case  they  did  hot  give 
full  evidence  ") ;  1710,  Willis'  Trial,  15  How.  St. 
Tr.  623  (a  peculiar  but  absurd  point  was  raised 
under  the  St.  7  Wm.  Ill,  supra,  that  it  ex- 
cluded all  extrajudicial  confessions,  and  during 
the  discussion  the  judges  made  such  remarks  as 
the  following:  Tracy,  J.:  "I  never  knew  it 
disputed  but  a  man's  confession  might  be  given 
in  evidence  " ;  Lord  Chief  Baron :  "  To  say  it 
shall  Dot  be  given  in  evidence,  there  is  no  ground 


for  it ");  1716,  Francia's  Trial,  ib.  920  (a  prom- 
ise by  the  Secretary  of  .State  not  to  use  the  con- 
fession was   alleged  to   have  liecii  broken  ;    no 


925 


the  defendant  hiuiself,  wliether  tiken  on  exam- 
ination ...  or  s|ioken  in  private  discourse,  has 
always  been   allowed  to  be  given  in  evidence 
agidnst  the  party"). 
"  AiUe  1680. 

^  Ante  1767,  Trials  at  Nisi  Prins,  236  ;  Bul- 
ler's  term  "confessions,"  though  use<l  of  an 
answer  in  chancery  and  of  lettera,  evidently 
si^inifies  admissions  in  civil  causes. 

"  1721,  Pleas  of  the  Crown,  b.  II,  c.  46,  J  3 
("It  hath  always  lieen  allowed  to  be  given  in 
eviilcnce  against  the  jiarty  confessing ;  but  not 
agninst  others  "). 
"  Ante  172B. 

"  Two  instances  will  illustrate  how  the  text* 
of  the  1700s  have  by  editorial  interpolation  been 
made  to  l)ear  testimony  in  modern  times  to  law 
which  the  authors  would  hardly  have  recog- 
nized. In  Hawkihs'  Pleas  of  the  Crown,  b.  II, 
c.  46,  S  33,  8th  ed.,  there  is  a  jiassage :  "  A  con- 
fession being  the  strongest  proof  of  guilt,  re- 
quires the  highest  authority  ;  this  in  earlier 
editions,  was  a  note,  with  the  addition:  "and 
this  confession  nmst  Ik  without  menace  or  un- 
due terror"  ;  the  iias.sitge  did  not  apiK>ar  at  all 
in  the  original  edition  j  and  it  applies  merely 
to  the  old  sense  of  confession,  i.  e.  pleas  of 
guilty.  Again,  the  following  sentimental  rhet- 
oric :  "As  the  human  nund  under  the  ]>ressure 
of  calamity  is  easily  seduced  and  liable,  in  the 
alarm  of  danger,  to  acknowledge  indiscrimi- 
nately a  falsehood  or  a  truth,  as  different  agita- 
tions may  pivvail,  a  confession,  whether  made 
upon  an  official  exannnation  or  in  discourse 
with  private  pei'sons,  which  is  obtained  from  a 
defendant  either  by  the  flattery  of  ho|ie  or  by 
the  impressions  of  fear,  however  slightly  the 
emotions  may  lie  impl.tnted,  is  not  admissible, 
for  the  law  will  not  suffer  a  prisoner  to  be  made 
the  deluded  instrument  of  his  own  conviction," 
after  being  interiHilated  by  editors  into  Gil- 
bert's and  Hawkins'  treatises,  was  widely  copied 
(in  Swift's  treatise,  for  example,  p.  132),  and 
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§  819.  OonfaMiona  la  tb*  Baoond  Batf  of  th*  1700i.  During  the  time 
tie  Restoration  of  1660,  and  in  the  course  of  the  gradual,  though  slow 
timid  improvement  in  the  methods  of  criminal  trials,  there  must  have 
some  extension,  in  the  minds  of  bar  and  bench,  to  the  usage  for  extra 
cial  confessions,  of  the  phrases  and  notions  originally  peculiar  to  coufesi 
at  bar  upoti  arraignment*  It  has  left  few  direct  traces  in  the  reports  ;» 
by  1775-1785  we  find  its  results  coming  to  the  surface.  In  1775  in  Ri 
Case,' where  the  accused  had  applied  for  release  in  consequence  of  ha 
confessed  under  an  assurance  of  pardon  to  be  received  as  an  accomplice  t 
fyini;  for  the  Crown,  Lord  Mansfield,  in  discussing  the  practice  of  using 
prover's  confessions,  seemed  to  see  nothing  unlawful  in  it;  but  at  the  s 
time  he  made  the  first  judicial  utterance  limiting  the  admissibility  of  ordii 
confessions :  "  Tlie  instance  has  frequently  happened  of  persons  having  i 
confessions  under  threats  or  promises;  the  consequence  as  frequently 
been  that  such  examinations  and  confessions  have  not  been  made  m.s( 
against  them  on  their  trial."  He  was  here,  clearly,  thinking  only  of  per 
"  being  drawn  by  promises  and  assurances  to  answer  to  an  examination 
to  swear  to  it  on  oath,"  and  not  of  confessions  in  general ;  moreover  he  ( 
not  intimate  that  anything  more  than  a  common  practice  (not  a  rule) 
isted.  But  in  1783,  in  Warickshall's  Case,*  before  Nares,  J.,  and  Eyre 
the  modern  rule  received  a  full  and  clear  expression,  and  confessions 
entitled  to  credit  because  of  the  promises  or  the  threats  by  which  they 
been  obtained  were  declared  inadmissible  in  evidence.  From  this  time 
the  history  of  tlie  doctrine  is  merely  a  matter  of  the  narrowness  or  broadi 
of  the  exclusionary  rule. 

At  this  stage,  then,  the  doctrine  is  a  perfectly  rational  one.  Confess 
apparently  untrustworthy  as  affirmations  of  guilt  are  excluded.  Under 
principle  very  few  were  in  fact  excluded.  Doubts  about  situations  wl 
subsequently  become  questionable  were  never  heard  of.  Confessions  v 
thought  of  in  general  as  "  the  highest  evidence  of  guilt " ;  and  there  was 
general  sentiment  against  them,  — no  pnma  facie  doubt  of  their  propriet 

§820.    Confeiaiona  in  the  1800*.     By  the  beginning  of  the   1800s, 


haa  helped  largely  oa  an  authority  to  siinport 
oue  of  the  iiimlern  heresien.  Mr.  Joy  thiiika  it 
the  work  of  Gilbert's  eilitor,  Lotfl ;  but  there  are 
circumstances  which  |)oint  strongly  to  I^aeli, 
the  rejiorter  of  Crown  Cases,  and  a  leailing 
counsel  in  criminal  practice  in  the  late  1700s. 
*  It  seems,  however,  to  have  been  the  cus- 
tom, from  the  time  of  the  trials  of  the  1500s,  in 
offering  the  deposUioits  of  arcomplicf)  (and  per- 
haps of  accusers  not  strictly  accomplices  or  co- 
pnncipals),  to  state,  in  favor  of  their  credit, 
that  the  deposition  was  given  voluntarilv  with- 
out torture  or  compulsion:  1551,  Duke  of 
Somerset's  Trial,  1  How.  St.  Ti.  516,  520; 
1571,  Duke  of  Norfolk's  Trial,  ih.  958,  978, 
1009,  1020  ;  1596.  Babington's  Trial,  ib.  1127, 
1131  ;  1600,  Blunt's  Trial,  ib.  1409,  1419  (of 
the  accused)  ;  1645,  Lord  Macguire's  Trial,  4  id. 
653,  675. 


•  The  following  case  seema  to  have  the 
liest  direct  indication  of  such  h  doctrine  :  1 
White's  Trial,  17  How.  St.  Tr.  1085  (the 
CHsed's  examination  before  a  magistrate  b 
offered,  the  clerk  was  aske<l  whether  it  was 
nntarily  given  ;  Mr.  Recorder,  preKiiiiiig:  '"] 
is  an  improper  ijuestion  ;  unless  the  pri* 
had  insisted  and  made  it  part  of  his  case 
his  confession  wa'  extorteil  by  threats  or  dr 
from  him  by  proi  ises;  in  that  case,  indeec 
would  have  Iwen  pro|ier  for  us  to  inquire 
what  means  the  confession  was  procure<l "). 
this  case  and  Goodere's  Trial,  ib.  1054,  it 
pears  to  have  become  the  custom  to  entitle 
report  of  the  accused's  examination  as  "  the 
untary  examination  of  A.  B. " 

»  i  Irfjioh  Or.  C.  186. 

«  Ib.  298. 
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.'iSprr  LtS^i;^'^^^^^^^^^^^^  ''7^'  -«—  which  we  .a, 
prejudice  against  E  as  such  anl  '  "r  ""'P'''""  °^  ""  confessions.; 
the  slightest  pretext      "is  mil        I'^Tr.'""^^  '^''^  "P«" 

effort  t  harmCe  the  a  cumulatd    "r  '  ""'"^'  "'"""" 

improvements  that  ha^rken  lo^  i,  "   •    ■'°?'''*'"'  P^'cedeuts,  and  the 

before  the  professLn  sle  „f YeX  '""^""  ^''^^"'^ 

confession  should  be  excluded  bL„,     f  .     '''"'^'  ''"*''"''^-    ^hat  a 

glass  of  gin ;  becaut  tt  ptsec  r^^^  ^  P-'j-  ^o  give  a 

him  his  money,  he  might  go  toTdeTu  if  he  pleas'-- T  "'""^'^  ?''  ^''' 
offering  a  few  pounds  rewnrH  flV  ^  '  ^^^""'^  "  bandl.ill, 

office  ;'because  2  Xe/ wa    t  ^it  ^^^^^^^        '"/"^  r^'^^'"*^'" 
az/a/TM^  him"-  — thni- ,nM.  ,      u      ,       ^         ''"'  *"*  *'"<^  «^""1J  be  used 

2.   Principle  of  the  BxoliMlon  of  Confe..lOM. 
§  821.   What  is  a  Coafe.«lon  ?     Denial.   Oulltv  eon-i„„*       ^  » 

priniT^  ^"t  "^  '"  "''"'"'*  P^"°"  ^""«  *=•««'!>'  without  the  pSent 
prmciple,  which  rests  on  the  theory  that  the  trustworthiness  of  t he  accZ?! 
assert.ons  IS  destroyed  or  weakened  by  circumstances  supplyi„l  a  ^St 

from  ,™t,  oo„«.l,„g  Iho  tn.0.,  o(  crime,  f.briding  evidence  .„p„S 
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the  falM  entriei  in  the  books  of  the  Ann  kept  by  hiimelf  in  the  eoarie  of  hii 
ploymi'iit,  luch  entriet  are  extrajudiciitl  xtateiiiento  in  the  nature  of  a  oonfeiiion 
nut  luffioient  to  convict  him  uiilfss  corrutxirated  by  other  eTideiice.  But  we  ci 
concur  in  tliia  position.  A  *  confession '  in  a  leKal  sense  is  restricted  to  an  aoknon 
nieiit  of  guilt  mude  by  a  person  after  an  ulTuiice  has  been  committed,  and  does  not  i 
to  a  mere  Ht»*"inent  or  declaration  of  an  independent  fact  from  wliich  such  guilt  m: 
inferred.  Tl  <!ntries  of  the  defendant  in  the  Ixmks  of  account  which  he  was  requii 
keep  are  not  coiifeitsions  or  admiiuiions  of  guilt,  but  are  perfectly  innocent  in  themsc 
and  it  is  only  because  they  are  shown  to  be  false  and  fraudulent  that  the  inferer 
irresistible,  from  the  manner  in  which  they  were  made,  that  they  were  intended  to 
up  his  misappropriatiou." ' 

(2)  Exculpatory  statements,  denying  guilt,  cannot  be   confessions, 
ought  to  bt!  plain  enough,  if  legal  terms  are  to  have  any  meaning  and  if 
spirit  of  the  general  principle  is  to  be  obeyed : 

1816,  lluffin,  C.  J.,  in  Slate  Y.  Broughlon,  7  Ired.  101 :  "  It  is  altogether  a  mista 
call  thia  '  evidence  of  a  confession  by  a  prisoner.'  It  has  nothing  of  that  charactei 
was  not  an  admission  of  his  own  guilt,  but  on  the  contrary  an  accusation  of  an 
person.  That  it  was  preferred  on  oath  in  no  way  detracts  from  the  inference  that 
be  drawn  from  it  unfavorably  to  the  prisoner,  as  Iteing  a  false  accusation  against  an 
and  thus  furnishing  with  other  things  an  argument  of  his  own  guilt." 

1802,  Rice,  J.,  in  Slate  v.  UUmnn,  51  Me.  'Ji-j :  "  The  declarations  of  accused  pe 
are  not  necessarily  confessions,  but  generally,  on  the  other  hand,  they  are  denials  of  ] 
and  consist  in  uttempts  to  explain  circumstances  calculated  to  excite  suspicion." 

IHIt,"),  DeWitl.  .!.,  in  Stale  t.  Cadulte,  17  Mont.  315,  42  Pac.  857  (the  accused 
the  stand  to  explain  how  in  self<lefence  he  killed  the  deceased ;  the  State  offered  va 
previous  explanations  of  his,  showing  self-contradictions):  "The  other  objection 
that  a  portion  of  this  testimony  was  a  confession  by  the  defendant,  and  it  was  not  si 
that  such  confession  was  made  freely.  ...  We  are  satisfied  that  the  statements  o 
defendsnt  sought  to  be  proved  were  not  confessions  at  all.  Instead  of  being  confes 
of  guilt,  they  were  statements  of  his  self-defence,  statements  in  which  he  admitte< 
killing,  and  endeavored  to  show  that  he  was  obliged  to  kill  to  save  his  own  life.  ' 
were  admissions,  to  be  sure,  of  the  killing,  but  self-defending  statements  as  to  the  s 
And  this  wa.s  precisely  the  position  he  occupied  upon  the  trial.  lie  relying  on 
defence  for  acquittal,  it  was  competent  to  attack  his  credibility  by  proving  stateii 
made  out  of  court  as  to  the  self-defence,  contrary  to  those  which  he  made  as  a  witne 
the  trial." 

1899,  Granger,  J.,  in  State  y.  Nnrnk,  109  la.  717,  79  N.  W.  465 :  "  Inaccurate  u 
such  words  as  'confessions,'  'admissions,'  and  'declarations'  has  led  to  some  ci 
sion  in  the  cases  ;  but,  on  authority  and  reason,  there  is  a  clear  distinction  between  a 


*  The  anthorities  iloaling  with  this  cIbm  of 
evidence  (ante,  %%  272-884)  suHiiifntly  show 
that  it  is  admittfcl  without  rrganl  to  the  con- 
fession-ruli's.  In  the  courts  of  Texaa  alune,  it 
woulil  seem,  the  heresy  prevails  that  comlact 
may  be  treated  as  a  confession  (but  note  that  in 
that  State  a  peculiar  statutory  rule — yoat,  {  831 
—  has  alf>.'cteil  the  general  doctrine):  1883, 
Nolen  V.  State,  14  Tex.  App.  474,  479  (but 
here  the  gesture  was  virtually  a  statement  in 
answer  to  a  ((uestlon)  ;  1887,  farter  r.  State,  23 
id.  508,  5  S.  W.  128  (refusal  to  tell  his  name) ; 
1890,  Fulcher  v.  State,  28  id.  465,  472,  13  S.  W. 
750  (defendant's  agitation  and  paleness  when 
arrested  ;  prior  cases  explained).     Nevertheless, 


even  this  extension  of  the  term  is  not  ma 
include  conduct  and  utterances  used  as  evii 
on  t!ie  issue  of  aanili/:  1895,  Ailams  v.  Stu 
Tex.  ('r.  470, 31 8.  W.  372 ;  1897,  Huret  v.  i 
—  id.  — ,  40  S.  W.  264  (but  otherwise  i 
words  are  in  form  a  direct  confession ) ; 
Burt  i>.  State,  38  id.  £97,  40  S.  W.  1000,  43 ! 
344  ;  1898,  Barth  v.  State,  39  id.  381,  46  S 
228.  Compare  the  Texas  citations  under  pai 
infra.  Compelling  an  accused,  out  of  con 
submit  to  a  measurement  of  his  foot,  is  i 
eonfe.ssion,  within  the  Texas  statute : 
Thompson  v.  Stete,  —  Tex.  Cr.  — ,  74  S 
914. 
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...duration.  /l.Xh.  t..,  I^IX^IZ  ^co^Zt''    'IZ  T"""'  "  '"  "" °"  ^ 

mi«.io„ordecI.r.tionby.p.rs„„oflu,.ge,;:r^^^^^^^^^^  »  voluntary  a..- 

an«d..nM.o>.orde..l«ratioi,a.oi.fMMo,UtnLtV.   .«m™^^^  •  "  '    '"""'"» 

p.ilt.  ...  The  maMif..st  p„rp,«.  ..  I  the  d"  en  1,  ,Il  II!!  ^  ""  ""^''^-'-'B-nt  of 
innocent,  and,  if  hi.  »tatemen{,  ar»  trirhe  i!  njl ,  „  th  "  *?  "'  "'"'*  ''"""•"' 
no  possibility  could  he  have  '-ee:.  hC  .^  Cl^lTn  T  "'"' '^'''''^^ '  "°  """  ''^ 
what  ,«.  untrue,  to  hia  pr..juuiee.'  "'  ""  f"""""  »'  •^•"«=y.  »<•  «!"»• 

This  necessary  meaning  for  the  term  "  conf..ssinn  -  j.  ™       i, 

heisht  of  absurdity   in   iniMppHcation   of  th, 

on,  I"  J"""'  "l*  "°'""'  doctrine,  oriirinnllv  «p. 
cc  ,t,.,l, ►.ei,„  to  have  !»..„  iK„„re,l  lat.r?^  °  t  thi 

J"-)!/!  18MI,  yuintaiin  »..>Siate  aHTi«  At...  im 
40  .  16  8  W.  Z.S  (ex..„l,,a,„rvVl,';'  n,;,t     ■   "  ,[ 
S'i  lT"l9  s"w'  L\',f  ■  •■■■  ^«"-'"--  «t,.te  b 

mln,„,i„n  or  confea.i,.„  Jf  hisp  f  ,' t  :7i;" 
to.hlea  a.,  a  denial  of  that  f.ut "     H,  rt    !'   ( 

..'  **• /?2  (  inor  statement  thiit  he  knew 
no  !„„g  o  the  killiMK,  nHered  a,,  a  contlli.  on 
to  1,.»  te.ti,„nny,  e.xcT,.,le,l ;  the  .tatu  e  1  e  ,  to 
cover  not  merely  ••„  technical  confessio  '•  bu? 
any  sf.ten.ent  made  while  under  .mat  Fereu 
•on  case  Ignored).  '        ^ 

It  will  l».  Motice<i  that  the  exni/naloni  atnlf 
».<«M  thus  adnutted  in  the  alK.ve  life  „?',^t 
^•.  t.,,  were  eim.loyed  nsually  either  (l,v  ^h'«inB 
den.!,  '"f  '«.f«''rio-.t«i)  a,   circ„n,st„n<ial     v?. 

ciple  of  {  2,8,  ante)  or  as  t,/.em,tradicliona 
vnpeaching  the  credit  of  the  aecu^l  as  a  w^nH 
when  he  took  the  stand  (under  the  "  "nd  .IcTf 
S  1018  pml).  Hut  when  the  aocuse.l's  ,tat,n,ent 
.H  J-™/  y  a  e«„/.W<,„,  ,•  ,  „„  ackn„wle.lg    ent  of 

l^,hl  f  '^^''."f™''";"-'"!*  i"a<Inds»ible  as  «u  h, 
for  the  confession-rule  must  alwavs  beaniilied  to 
confe»,„ons,  even  when  it  is  desire,!  to  use  t  em 
n.ere  y  .„  testimonial  in,,H.achn,ent  of  fhe  a" 
cused,  and  even  though  {po„  |  89,,  ,he  accu.s«l 
OS  a  witness  may  be  impeached  like  other  wit 
ness™:  18(18,  Butlers.  State,    -  Jliss     1-   oi 

\m  'ro  'n 'U-  ^'"'™'^  *••  S'"*"-  S8  Wis.  I85! 

188    59  N    W.  44».     Cmtra:  1903,   Smith  v. 

State     _  AI.1      _   34  So.  396;  1903,  Angling 

State,    _  ,d.    _,  34  So.  846  ;  1895,  LogSn  ,. 


I  ISP.'!,  Pentecost  ».  State,  I07  Ala  81  18 
80.  ll6(,tuteiMent»  denying  guilt,  admilte'l  as 
contradiction.)  ;  1903,  rfeadowsr.  State,  136  id 

Cal.  80  45  Pac.  176;  1897,  People  u.  Ammer- 
maun,  1  8  id.!J3,  60  IV.  15  (the 'onl.»,i„„.nde 
not  applied  to  a  statement  denying  the  all-ired 
larceny,  but  aduiitting  the  |K.a,essioii  and  ac 
.•ountiiig  for  It;  "the  term  [confession]  is  re. 
stricteil  to  acknowledgments  of  guilt")-  1897 
leople  V.  Ashmead,  ih.  5u8,  60  Pa.'.  681  (l.ur'- 
glarv  ;  declarations  admitting  possession  of  the 
g«o.ls,  but  explaining  it;  rule  not  appli,.,!,!,)  j 
1893.  .Mora  r.  I«,.„ple.  li)  Colo.  2.^.%  262,  35  I'ac 
1/9  (cLnial  of  guilt  and  exculiMitorv  storv,  held 

133  ;  1897,  Powell  v.  State,  101  Oa.  9,  09  s  K 
309  (murder;  killing  admitted,  self-defence' set 
up:  a  stateinent  that  "his  conscience  did  not 
iN.ther  him  al-uit  killing  |(.,"  held  not  a  conies- 

00  a°i.«".'i',*;  '**'•  ■"*'"**  "•  State,  102  id.  660, 
iV  ».  1!^  4,7  (statement  disclaiming  knowledo' 
hut  pointing  out  the  pla.-e  where  the  tools  of 

the  crime  wer«  hidden,  hehi  not  a f.-ssion  • 

yet  these  two  rulings  sr.'m  to  have  b, ,  ,  -iioreti 
by  the  same  Court  in  the  following  case  :"l»00. 
Fuller  «.  State,  109  i,l.  809,  35  S.  E.  29  ;  excul. 
pntorysUtemeuts;  left  undecidci)  •  1900,  State 
0.  Spillers  105  La.  163,  29  8,..  480  (denial,  hehl 
not  a  confession) ;  1893,  Tavlor  v.  State,  37 
Nebr  788,  58  X.  W.  823  (statements  not  ac. 
knowledging  gudt,  held  not  confessions ;  here 
statements  as  to  sul«e,|iient  events,  made  to  a 
slienff  in  jail,  admitted) ;  1901,  State  v.  Mc- 
Dowell, 129  N.  C.  523,  39  8.  K.840  (denial,  held 
not  a  confession) ;  1852,  State  v.  Vaigneur,  5 
Rich.  L.  400,  402  (the  accused'a  statement  al«ut 
his  doings,  in  trying  to  exculpate  himself,  prove,! 
fa^se;  admitted);  1902,  Goodwin  p.  State,  lU 
Wis  318.  90  N.W.  170  (statements  iu  denial  or 
excul[»itinn  are  not  confessions). 

In  theF«IeralSupr«    e  Court  this  doctrine  is 
JCTO":'!!'  IS*".  Wilson  w.  U.  S.,  162  U.  8.  613, 


621.  16  Sup  895  (her,' ex-ml^toiV  -^rt?o.^  (''•om''"-"^v  '  ~'i\%'^,i  'Z^^H^-'- 
wereadmitte,  ,  yet  ,fter  adi.'u'sion  of  the  pri„!  ToLer  119  jilsl,  312  V,f ,'  l*'*- f""- "■ 
.-.PU,  of  confession, :  1897,  Bram  r.  U.  S..^68     .l.-fend;it".lh'irum},fiy'«ni"'rp"Py''^n' 


ciplea  of  confession) :  1897,  Bram  r.  U.  S.,  168 
Id.  632,  18  Sup.  188  (a  statement  in  which  the 
defendant  exculnatci  himself  by  asserting  that 
a  witness  B.  couhl  not  have  seen  the  defendant 
rt,)  the  act.  ami  that  he  thought  the  witness  B. 
ai'l  It.  excliidcl  as  a  confession  ;  this  Bram 
case,  m  this  as  in  other  respects,  reached  the 
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a  .  ,       "  ""....._,  ami   improperly  in- 

fluenced by  promises  or  threats  made  to  him  by 
officers  and  others^"  first  exclude,!  a,  confessions, 
but  afterwards  admitte,!  to  contra.lict  the  ,le. 
tcnilant  8  testimony  on  the  stand);  1895  Peonle 
r  Case,  105  Mich.  92,  62  N.  W.  1017;  1903. 
State  ».  Broadhent,  27  Mont.  342,  71  Pac  1 
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i  : 


caaes  noted  in  the  ensuing  sections  no  attention  was  paid  to  this  limita 
A  due  enforcement  of  it  would  help  materially  to  remove  some  of  the  al 
dities  in  the  present  pr^-tice,  especially  in  the  treatment  of  confessions  i 
under  oath  (po$t,  §§  «42-852). 

(3)  An  acknowledgment  of  a  subordinate /net,  not  directly  involving  gtiil 
in  other  words,  not  essential  to  the  crime  charged,  is  not  a  confession ;  bee 
the  supposed  ground  of  untrustworthiness  of  confessions  (pott,  §  822)  is 
a  strong  motive  imjwls  the  accused  to  expose  and  declare  his  guilt  as 
price  of  purchasing  immunity  from  present  pain  or  subsequent  punislim 
and  thus,  by  hypothesis,  there  must  be  some  quality  of  guilt  in  the 
acknowledged.  Confessions  are  thus  only  one  species  of  admissions ;  anc 
other  admissions  than  those  which  directly  touch  the  fact  of  guilt  are  w 
out  the  scope  of  the  peculiar  rules  aflecting  the  use  of  confessions : 

1706,  Eyre,  L.  C.  J.,  charging  the  jury,  iu  Croi>fi,lU'i  Trial,  26  How.  St.  Tr 
"  fientlemen,  those  declaration,  [relating  to  the  invention  of  a  deadly  weapon  and  utt 
before  the  deed  ch.irged]  liave  been  as  it  geeins  to  me  improperly  called  '  confewions  *  • 
are  not  properly  'confessions,'  which  import  a  particular  charge  Ant  made  and  ai 
knowledgment  of  that  charge.  .  .  .  According  to  the  rules  of  ..vidence,  what  a  pris 
has  said  respecting  a  particular  fact  is  admissible  evidence,  not  in  the  natura  of  a  cot 
sion,  but  as  evidence  of  the  pui  ibular  fact." 

188fl.  Curre;,,  C.  J.,  in  />«,,'<  ^.  Strong,  30  Cal.  157:  "The  word  'confession, 
not  the  mere  equivalent  of  li,e  words  'statement'  or  'declarations.'  The  detrtu 
made  statements  to  several  of  the  witnesses,  as  they  testified,  respecting  the  departur 
I  olnies  [the  murdered  man]  for  San  Franci«».  and  of  their  appointment  to  meTt  at  i 
place,  etc. ;  but  it  is  nowhere  to  be  found  in  the  testimony  of  the  witnesses  that  he 
mitted  or  confessed  to  any  participation  in  the  homicide." 

1875  McKin,iry,  J.,  in  People  ..  Purlon,  49  Cal.  637 :"  The  statement  of  the  def( 
t^nt  [no  admitting  the  offence  cl.arged]  to  K.  did  not  constitute  a  'confession.'  adi 
sib  e  only  after  proof  that  it  was  made  voluntarily.  A  confession  i.  a  person's  declarai 
of  his  agency  or  participation  in  a  crime.  The  term  is  restricted  to  aoknow.edgnient, 
guilt.  An  admission  of  a  fact  not  in  itself  involving  criminal  intent  is  not  to  be  reie( 
a,  evidence  (without  the  preliminary  prooQ  merely  because  it  may,  when  connected  v 
other  facts,  tend  to  esUblish  guilt."  -"^^u. 

1897,  Wolierlon.  J.,  in  Stale  v.  Porter,  82  Or.  13.%  49  Pac.  964 :  "  We  take  it  that 

ttTwiln^  1  D  n  °'  ",  '•""'^'''  "'  ^'^'''  *'■'""  "•'•='•  K""'  »  "^'-^''y  Reducible, 
.nluh  w  T  "'T"*'^*".  ""P"^'  B»i".  '»»y  be  denominated  a  confession,  but 
so  with  the  admission  of  a  particular  act  or  acts  or  circumstances  which  may  or  mav 

."J^UvT  '  n  f  "  ^"^"'^"'l'*-  f°'  •"<=»'  ™«""  upon  other  fact,  orcircumstances-tc 
establi.^,ed.  It  is  not  necessary  that  there  be  a  declaration  of  an  intent  to  admit  gu 
It  IS  sufficient  that  the  facts  admitted  involve  a  crime,  and  these  import  guilt,  oi  f, 
by  Mr  \Vharton  '"  I  am  guilty  of  this",  and  this  imports  the  admission  of  ^11  the  , 
constituting  gu.lt.'  It  is  necessary,  however,  that  the  «.cu.ed  should  speak  wUh 
ammu»conM'"l>.  OT  an  intention  to  speak  the  truth  touching  the  specific  charge  of  gui 
and  when  he,  with  such  intention,  narrate,  fact,  constituting  a  crime,  the  guilt  becor 

to  that  effect.  So  that  we  conclude  that  whenever  the  statemenU  or  dechrations  of  I 
accused,  voluntenly  made,  are  of  such  facts  as  involve  necewarily  the  commission  ol 
crime,  or  in  themselves  constitute  a  crime,  then  the  facts  admitted  import  guilt,  and  sii 
admissions  may  properly  be  denominated  confessions."  • 

*  ilr^T  S'- •  ^•'**'  ^^^^'  '■  ^'"""R-  '"     "'">  '•'•  deceased,  etc..  held  not  oonfe..siot 
151,  167  (admi«iion.  ..  to  «.  appointment     see  quotation  <mp^a) ;   1898.  P^ple  "    MUl 
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as  so,neti„.e,  iaaduu.ible  is  tl'         u  /r...-  '"'''  r ""'•'^"""'  "  '-'•' 
trunwcrthy  «  testimony.    The    ,ri  .cil  J  '"'^  "  ^'""""^  "°- 

•tntement.  l,a..d  on  memoranda  or  ZL!  •""'""  ""  """  "»•""  «'"«=h 
^.Htimony  given  upon  the  m^^^ZTX^'"''''"  *''''^  ""•"''^•"-'.  "' 
d«buable«„d  may  under  circt  tZe;  l^  e'duT.  [""f"'"'"'^  '"'»'«'^  "• 
the  u«her  degree  of  caution  alwaj"  eTerdJd  '  1^",  ^"  "'"""•"  ^h'TK". 
cused  prompts  to  a  greater  strictnLTexM., .  ^  *  '"  '''^°'"  "'  "'«  n"-'- 

the  degree  of  likelihood  of  iU  i  cornx  L/s  ^     '"^  t','"  '''"'''"°">'  "'"l 
instances;  yet  the  principle  is  the  same  '""''■''  ^''^  *•"">  '"  """^r 

'Ihe  ground  of  distrust  of  confessi„nL  ™„  i    ■ 
rough  and  indefinite  way.  ex,ir  en  e     x'-  «  , '"  ^  '''"""""'  '"• '"  " 

of  statistics  of  untrue  con  essCn    1;  hn!  '  ^""  ""  ^"«f"'  <^">'«'ti"n 

even  loosely  reported; '  bu  eTouuh  hlvM  "^'  ^'T  r^"^'  "'  '■"^"'"<^^-  »'eon 
ba«.d  on  ordinary  ob;erval„  oft  m  .  t';:<hr;"r,'  '"  '"i''^  ''— h.sion. 
aiH^rson  may  falsely  acknowledlgr  ^"  ^t'  rV'"'*'^'" '^'-'""'"  •'^'««-'' 
mnocent  person  is  placed  in  su^ch^L^^  E;;;'''' ""^ 
mentofgu.lt  is  at  the  time  the  moe  o.  11;^^  "ntrue  ncknowk-d.- 
which  he  is  obliged  to  choose-  that  is  jTm    ^^  "'"''"•'■^^''  ^«'w««" 

falsely  acknowledging  guilt    ii.  ^tfl'    '  ?""'"'  ""^'  "«"*  that  ,n„y  be  in 
dated  with  silence      wfatU  tlfe!^^       '.      '"'"'  *""^  ^''^'"'"'ive  as,^ 

acknowledgment  prefeirT   V   eT^Xj  ^■"k',"'"-^  """'^  --"  "" 
a  promise  or  a  threat.     Thus  a  p  omis!  '"/"""//'''''^"^'J  «"  involving  either 


l«?o' n'^      ''wn«f"l'ip,  not  a  ronfriwioi,) ,  o„   ■ 
of  l°"nr.rH  *"*,•  *"  ""1  '"^  <«"  -"'""-''■■> 

rs'oVFlit'  «"">.""■"■  i»  "»  eoS,"7; 

00  '  1897    l"  "•  ^T-  •*"  '"'•  ^««'  •""'•  '■  S.  K 

S.  E.  264  (larceny ;  defendanfa   surrend.r    of 

eTS.    S70    «!"!  ""''jP'r".  MA  not  eon. 

«  f>.  W.  881  ("  A  confesdion  of  eiiilt  is  an  ad 
n"».on  of  the  criminal  «=t  itaelff  not  m  Zmt 
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r.  Porter,  32  Or.    I3fl,  4»  kc  'w4  r  [L.  ,  M 

IMS  norse,     Iip|i|  not  a  cnTiffssi„i,)  .  ibqo    u-i 
l«r,l  r.  a.ate,  o«  j.,.  ,.^,    130,  9  H    W  3W  n.' " 

Lll^!'  "^  """^'"'  '"  "■"^•''  ""  --"nclusioi  that 
BalleW8  n.er»  statement  to  «  witness  I,„t  m" 
pensioner  had  given  l,i,  ,„n  tie  cWk  w„  ! 
eo.,fes«„„,  „r  in  ,he  natnre  of  a  confe»io,r  I? 
had  no  tendency  to  estaWi.,!,  hi,  ruU  or  to 
o^mte  to  h,,  t„^j„,|ioe  ") ;  H'a^.  /,'«93  S  at^ 
1,mI  '  '  ""*''•  239.  240,  84  P.o.  93% 
*  Instances  arc  citp4  post,  J  S66. 
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the  contingenciei  of  ft  confewion  more  desirable  than  the  certaiu  contequ 
of  Rilencc.  It  m  in  thU  way  that  a  conf«Mion  of  guilt  may  become  uu 
Worthy  as  tenlimuny. 

The  priiK-ii>le,  then,  upon  which  a  confesaiou  may  be  excluded  is  that 
under  certain  cunditiuni,  ttitimonially  uHtruttvortkif.  What  circunist 
mny  uiaku  it  so,  and  what  degree  of  untrustworthinew  is  suilicieni 
further  (luestions ;  but  the  essential  feature  is  that  the  principle  uf  excl 
is  a  teNtiiuiininI  one,  annloguus  to  the  other  principles  which  exclude  n 
tious  as  untrustworthy  (ante,  §§  768-788).  This  theory,  while  devcl 
dilTerent  and  inconsistent  practical  tests  nt  the  hands  of  various  Courts,  i 
to  have  l>eeii  generally  accepted  as  the  underlying  and  fundamentul  prit 
since  the  Krst  introduction  of  any  doctrine  about  the  inadmissibilil 
confessions : 

.tnf<  IT'.'O,  Ciilef  Bsron  Oahtrl,  EviHene*,  137:  "ThU  confMsion  mast  b«  voh 
anil  without  oiiiiipuUioii ;  .  .  .  pain  siul  force  may  compel  men  to  confeu  what 
the  truth  of  (acts  and  conitequently  such  extorted  confessions  are  not  to  be  dep 
on." 

1783,  Nart;  J.,  and  F.jirt,  B.,  in  ^VurUkuhnWi  Cant,  1  I^ach  Cr.  C,  8d  ed., 
**  It  is  a  miitliiken  notion  th.it  the  cvidHrice  uf  confessions  and  (acts  which  have 
obtained  from  priiioiii>ri  hy  promi<tes  or  threatx  is  to  be  rejected  (roro  s  regard  to  ] 
faith.  No  Hiicli  rule  uver  j ■^'vail»".l  .  .  .  Cond'usions  are  received  in  evidence  or  re 
as  inadmissible  under  a  cor.Kiileration  whether  tliey  are  or  are  not  intitle<l  to  credi 
free  and  voluntnry  confession  is  deserving;  of  the  highest  credit,  because  it  is  prcsnii 
flow  from  the  strongest  sense  of  guilt,  and  therefore  it  is  admittetl  as  proof  of  the 
to  wliich  it  refers.  But  a  confession  fon-ed  from  tlie  mind  by  thi*  flattery  of  hope 
the  torture  of  fenr  comes  in  so  questionable  a  shnpe  when  it  is  to  be  considered  ■ 
denee  of  gnilt  tliat  no  credit  ought  to  be  given  to  it,  and  therefore  it  is  rejected."' 

18:t4,  Kditors'  Note,  d  Carrington  &  I'ayne,  -IM :  "  The  principle  upon  which  al 
ol.'us  of  crises  is  founded  U  that  by  an  inducement  bring  held  out  to  the  prisoner,  In 
be  led  to  suppose  that  he  will  be  more  mercifully  dealt  with  if  he  confeiaes,  and  tl 
may  therefore  be  induced  to  confesa  himself  guilty  of  an  offence  he  never  couimitt 
which  instances  we  believe  have  occurred)." 

1856,  Cam/ihell,  L.  C.  J  ,  in  Scoll's  Cane,  1  D.  &  B.  58  :  <*  It  is  a  trite  maxim  tin 
confession  of  a  crime,  to  be  admissible  against  the  party  confessing,  must  Ite  vnlui 
but  this  only  means  that  it  shall  not  be  induced  by  improper  threats  or  promises,  b< 
under  such  circumstances  the  party  may  have  been  influenced  to  say  that  which  i 
true,  and  the  supposed  confession  cannot  be  safely  acted  on." 

1881,  WiUinmt,  J.,  in  R.  v.  Mnmjitlil,  U  Cox  fr.  639:  "  It  is  not  because  the  1 
afraid  of  having  t.-uth  elicited  that  these  oonfe-<i!  is  are  excluded,  but  because  the 
jealous  of  not  having  '       truth." 

1886,  WUiion.  C.  J.,  in  A.  T.  Doyle,  12  Ont.  Zoi:  '  The  reason  the  confession  in 
a  case  is  not  admissible  is  that  in  law  it  cannot  be  depended  upon  as  true ;  for  one  ii 
a  case  may  say,  and  is  likely  to  say,  that  which  is  not  the  truth  if  he  thinks  it  to  li 
vantage  to  do  so." 

1792,  MrKcan.  C.  J.,  in  Com.  v.  Dillon,  4  Dall.  116  :  « If  such  declarations  are  i 
tarily  made,  all  the  world  will  agree  that  they  furnish  the  strongest  evidence  of  im 
guilt.  .  .  .  The  true  point  for  consideration,  therefore,  is  whether  the  prisoner  has  f 
declared  himself  guilty  of  a  capital  offence." 

1852,  WUhtn,  J.,  in  State  v.  Vaigneur,  5  Rich.  L.  400:  "  The  foundation  of  all 

s  See  another  report  of  this  leading  opinion  in  Sel.  Crim.  Trials  at  Old  Bailey,  I,  App.  23 
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ontriw."  "°~  ""'  "•  »"»  voIunUrjr  Ihmwim  luoh  ».•  ,.rolNU.Iy 

IMI,  A-«<ii»,  C.  J.,  in  Com.  r.  iforfg,  1  Gr«T  40>    ••  Tl..  -.„-„ • 
lucmi-tent  I.,  „ot  b«:..u*  .ny  wron^  U  .1™.  l^^      tlir..U  «(  Injury,  an.  ticlud^d  m 

without  regard  to  th.ir  truthT  onler  tJ  olT  T      '^■'"'!  '"'*  ""'«vor.bl,  ,„  hi« 
....d  J.nA.  .nd  therefor.  llirci^JS.Jf''^^^^  '•..  t....... 

to  pro»e  th.  fMU  «lwitt«d.  ■•  •  ""  ^""^  *"•*  '•Kiti>»»U  UDd.i.cy 

IS."),  iViin,  J.,  i„  j'to/Ue  r.  nomj,  3  Park  Cr  3fl«.  «  Ti..  #       i  .. 

Um.  deoUrnnt  i,  induced  to  .prak  from  TrA  .  „i        ■  .       '     '  •'*'''«'•»""""  '"'••I*  wli«n 

-cur.  it  will  often  tell  what  U  n^t'trul  ev^f.  J.T.  l!  t°.  "" "'T"""'"')  "'"  '"'"  '" 
tribute  to  their  .afety.  •  ^       '  """"  """  ''"'ocfi.ce.  if  it  but  con. 

1»73,  Well;  J.,  in  B(fr»  r.  U.  S   o  Coin  oi...  ,.t». 

th.e,clu.io„ofco„fe«i»„'I,,o  ted^'ypii'iJo  ,S.LT.K  """":'"''  '-"'«"••'  '" 
oonfe.,io„,  delivered  under  .uoh^,fluencr.  T hat  nT  .^"  '""■''"•''''' «''»r'»cter  of 
indecency  of  .ubjecting  an  unfortunlrrr...n  «  l     ,'  ^^  ""  ""•""""  «»  »«"• 

.rtiftce.  in  order  io  JJSXt^T»UtZ.^l»7L"^^^^^^         """"'•  '"'"'™'  " 

u  ?i,^Sf±!::  nr:f;„rrbu'„^!itb;i5:u-  iv*'^  "^°  -"•-  - 

th.  very  obviou.  re.on  that 'they  r\T:l.i?C:rtht'rtrtuTr^'  "" 
1»»8,  A/oiton.  J.,  in  Com.  v.  Afyr,,  160  Mu«.  330,  M2    86  N    K   4«i    *  r     ,     • 

t?at  aW  ^""m'""^  °"''  '^'""*  "'"  <"—'»■-  »™  t^;h.  IJer  wh  eh  th  v"  tr 
that  »  rea«)nable  prcumptiou  ariieg  that  they  mar  have  bien  inH^  m       '  *' 

1*<09,  Granger,  ,1.,  in  A/a/e  v.  A'ocal-,  109  la.  717,  79  N   W  4fli5 .  "  Tl..  ^„.       /      ... 
rule  exoludinginvoluntary  conf«„.ion  ii  not  ba.d  o'n  the'lhol^      hat  tT    h"  rc^^'in^'j 
would  not  be  acceptable,  but  becauw  cotifeMion.  thus  obtain^  are  unrebab  e     The  r^.l^ 
^.nthe.ntere.tof.afer.„d  reliable  evidence.  .  .  .  TT,e  e«ence  of  "rule  U  tl2  when 


.1*  ^',1?°'  i*"  following  opinions,  amons 
other.:  1852^  K.  i,.  B«l,lry.  2  Den.  Cr.  C.43i 
«n  J  ''',*;.^*y*°"'  '^■^•'  '"  Oarrard  ».  State, 
M  .M.«..  161  ;  1892,  Bleckley,  C.  J.,  in  Cora! 
,*?'i,''-  ^'"'*>  »1  O"-  277,  283,  18  8.  E.  154 
(    The  roaron  why  confesaiona  made  under  the 
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influence  of  hope  are  excluded  is  the  ■'inmr  of 
their  l«ing  fM  e") ;  IKOO,  Depue,  C.  J.,  in  Bnl- 
1'K.k  V  State,  65  N.  J.  I.  557,  47  Afl.  82.  So 
too,  the  following  writers:  1824,  Stsrkie,  Evi- 
■leri.e,  I,  52  ;  1848,  Joy,  t'onfessiona,  SI  ;  186a 
Aiipleton,  Evidence,  c.  XI,  p.  174. 
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$  823.  Other  Theoriaa  not  Muiotionad ;  BcU-Crtmlaatioa  PiMlat*!  dii 
gaiMhti.  This  principle  of  testimonial  untrustworthiness  being  the  foui 
tion  of  exclusion,  it  follows  that  the  exclusion  is  not  rightly  rested  on  cer 
other  possible  and  occasionally  plausible  theories. 

(a)  A  confession  is  not  excluded  because  of  any  breach  of  confidence  c 
g<K)d  faith  which  may  thereby  be  involved.  This  has  been  accepted  f 
the  beginning : 

1783,  WarichhaWi  Cate,  1  Leach  Cr.  L.,  3d  ed.,  208;  a  confeMion  was  obteined 
promise  of  favor;  "  it  was  contendea  by  her  counsel  that  as  the  fact  of  finding  the  st 
property  in  her  custody  had  been  obtained  through  the  meant  of  an  inadmiuible  coi 
»ion,  the  proof  of  that  fact  ought  also  to  be  rejected;  for  otherwiMO  the  faith  which 
proMcutor  ha.1  pledged  could  be  violated,  and  the  priaoner  made  the  deluded  instruii 
Of  her  own  conviction  ";  Nartt,  J.,  and  iyr.,  B. :  '•  It  is  a  mintaken  notion  that  the 
dence  of  coulessiona  and  facts  which  have  been  obtained  from  prisoners  by  prow 
or  tljreat.  is  to  l«  rejected  from  a  regard  to  public  faith ,  no  such  rule  ever  prevai 
The  Idea  is  novel  in  theory,  and  would  be  as  dangerous  in  practice  as  it  is  repugnar 
the  genera!  princif  les  of  criminal  law.  Confessions  are  received  in  evidence,  or  rejc. 
as  inadmissible,  under  a  consideration  whether  they  are  or  are  not  entitled  to  credit ' 
1842,  Mr.  Joy,  Confessions,  50:  "ThUdoes  not  make  the  confession  admissible  (i  e 
oath  or  promise  of  secrecy],  although  a  confidence  is  thus  created  in  the  mind  of  the  i 
oner  and  he  la  thrown  off  his  guard.  The  true  question  seems  to  be.  Does  such  co 
deuce  render  it  probable  that  the  prisoner  should  be  thus  induced  untruly  to  con 
himself  guilty  of  a  crime  of  which  he  was  innocent?" 

Thus,  80  far  as  a  promise,  whether  of  secrecy,  of  favor,  or  of  other  acti 
or  a  misrepresentation  of  facts,  has  been  the  means  of  obtaining  the  coni 
sion,  the  exclusion  that  might  ensue  would  in  no  way  rest  on  the  mere  f 
that  a  promise  has  been  broken,  a  confidence  violated,  or  a  deception  delib 
ately  planned  and  carried  out* 

(6)  A  confession  is  not  excluded  because  of  any  illegality  in  the  method 
obtaining  it  or  in  the  speaker's  situation  at  the  time  of  making  it.*  The  w 
eral  principle  —  that  the  illegality  of  the  source  of  evidence  is  no  bar  to 
reception  —is  well  established  (post,  §  218.3),  and  it  is  not  for  any  such  r 
son  that  confessions  are  rejected.*  Occasion  seldom  arises,  however,  for  t 
illustration  of  the  principle  as  applied  to  confessions. 

(c)  Finally,  a  confession  is  not  rejected  because  of  any  connection  wi 
the  privileije  against  self-crimination.  The  circumstances  that  this  privik 
protects  against  a  disclosure  which  is  compulsory,  and  that  one  of  the  tei 
for  a  confession  is  whether  it  is  voluntary  or  not,  have  naturally  led  to  t 
occasional  use  of  both  argumente  at  once  by  counsel  in  opposing  the  use 
such  a  confession ;  but  the  Courts  have  properly  kept  the  two  princip] 
distinctly  apart.    Thus,  where  a  compulsory  disclosure  is  offered,  it  may 

15  N.  Y.  388  ("  It  is  becanae  it  [a  sort  of  conI 
sionj  IS  in  its  natnre  unrclinhle,  aiiil  not  on 
count  of  any  improprietr  in  the  mnnner 
obtaining  it,  that  the  evfdence  is  excludeil ' 
1880,  Anilrewa,  J.,  in  Balho  i>.  People,  80 
499  (••  The  fact  that  the  arrent  wm  illeRsI  1 
no  relevancy,  if  the  confession  was  roluntar/ ' 


•  Thin  has  been  empbasited  in  repeated  de- 
ciaions,  riteil  poti,  J  841. 

_  •  A  aeeininf;  pxreption  is  found  in  the  exclu- 
sion of  confewionH  by  an  accused  on  nnth  con- 
trary to  the  statutea  for  the  examination  of 
accused  perK>nB  ;  hnt  this  can  be  otherwise 
explained  [fimt.  j)  849). 


*  18S7,  Seldeo,  J.,  in  People  v.  McMahon, 
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may  be  inadmissible  on  fffirounds  .  m1  """{  ^  '^^''^'*  *''"«  >' 
been  violated,  there  is  no  need  of  r^sortin.  t„  J'  ""^"'^  "'"  ^"''^'^'  ^<^ 
elude  i,  since  the  theory  of  the  pwXe  ftself t  ffi'''^'  ^'"""^'^^  ''  ^- 
evidence  obtained  in  IsequencT  of  fuTa  v  ft ^n  «  F^f  'h  ""."' 
theory  of  confessions  has  no  connection  w  th  ZT       f  ^  "^'  '''"*  *''« 

shown  by  the  prevailing  doctrine'tiri^^'ny  :btS  by  t  vSf'"'  1 
the  pnvilece  cannot  be  ohippti^A  t-^  »=  »    l       i     ".  """*^"  "Y  ino  violation  of 

person  thus  disclo  ing/^'S  sun,  a  d"  suU  '"  "  '^  "T'^  ""^^  "S''"-'  ^''« 
the  confession-rule  aims  to  excSe  Llf  '  "'  ""  '^''^^''""<-*^  ^  "'«' 

/«/«.  while  the  priv  rejelule  Si  f,'^"-*"r»^'"«  ^'"'^'"^"ta  which  are 
are..^.     The  t^o  Ire^rJlfZta^^^  ^ 

therefore  cannot  be  coincident     Thnir  ll«!    /  ,'  '  '^*P^'=''  ^"^ 

been  judicially  pointedTtf  ^^parateness  has  more  than  once 

1854,  SeW<m,  J.,  in  Jfenarichon  v.  y^on/,    10  X   V  li .  ..  t.  i     ,     , 
'  uninfluenced  by  the  disturbing  fear  ofTunk  !„ 'f      l    «  ?  ''^    voluntary  •  U  „eant 
exp™«io„  may  be  accurate.     B^u  Tt  i.  1^10  tS  ml^  by  flatter  ng  hopes  of  favor  •  the 
the  rejection  of  what  are  termed  i„vo,V„tl  1T^  1^;  ^^'T  "  «"p-t«.t'.e  idea  that 
common  law  which  is  supposed  raereifullvto  e«,r.l  ^  ,      ""  """  P'  '"^'l"'"  "^  ""e 

inate  them«,Ives,  and  ^biZi,^2lXZ^  ^"^'"  '"""  *"  "^-'ig"""""  ^  erim- 
might,  I  think,  be  .hown  .  t^rthTlrbi^mC,  "'r  ''T' f'^'"'''-'  «'>-•  It 
uncert«n  and  dangerou.  nature  of  all  eru2-  ^.'^^['^  '»  "  »•».  it,  foun.lation  in  the 
party  con«iou.  of  being  ""^,!i  „  '/h 'T  «  51'"  "^""'"  ''°"'  "'«  statement,  of  a 
ehat  the  .UtemeuU  of  a^n  I^K^" L'^e  ZlZr  ""^  """^  ^'  "  "  "-'*'" 
of  any  .up^  WolaUon  of  the  i-f^.^i^ofS^r^^y^^-^S^i^^^^      •^'"'' 


I  ^-  »•  5-  "•  Slog-gett,  pot,  i  850. 

'  Port,  )|  2270. 

•  So,  also,  the  same  judge's  lonver  exDosi. 

(1898),  71  Conn.  293.  41  Atl.  820.  Compare 
Tho.np«,„  r.  State.  Tex.,  lited  ante,  jTH 
?„  Lv.  '^'"'«*''.«'*<>/«>l"  should  besnSpose. 
to  have  something  of  a  common  princlpTe  or 
IG  I  ■  "'",  r*"""™'  •■■""■•  But  that  history 
e  mmn!"  "Vl''y."'P'l'ered  with  by  a««rti„Kanf 
common  ongin  is  inexcuiable.  The  following 
P««|«e  hv  reason  of  its  exalted  «,nrre,  nmst 
be  spetialy  repndiatfd:  1897,  White.  , J.,  in 
Bram  r  IJ.  .S.,  168  U.  S.  532,  18  Sup.  182  -  In 
cnmrnal  tnals.  m  the  courts  of  the  Uuite.l  States 

iT  in^mL*.''?'.?!??  "^^  *'••"'"  »  '"I'fession 
8  mcompetent  because  not  voluntary,  the  issue 
U  contKliri  by  Omt  portion  of  the  fifth  iLTd 


T^l    A^'  Constitntion  of  the  United  States 
commanding  that  no  ,)er«on  'shall  te  .ompclled 
m  a..y  cr.nm.al  cjse  ,u  l*a  wit.,e,«  aK..i.:.n"m 
sen.    ...  A  brief  conxideration  of  tT.e  reasons 
which  gave  nse  to  the  adoption  of  thVflfh 
ame...  „.,.ut.  of  the  wn.,igs  ^hich  it  was  i„. 
tended  o  prevent,  and  of  fhe  ^afeguanls  vThi  h 
U  was  It,  purpose  nnalterahlv  t.,*" ,p. .re    w ill 
make  .t  clear  tW  the  grueric-  lanKu..,^"  f  "i" 
«mc..dmeut  was  but  a  crystallimiof  of  the 
dottnue  as  to  raufessio,,,,   well  settle,!   when 
the  amendment  was  a.h.pted."     (If  tl.i:.  it  mi.Ht 
...ftice  to  say  thst  no  aiertion,  c.ul.l  1«  .n^^,' 
ppesun.ptuon»ly  nnf.mnded.    The  history  of  the 
two  r,.les,  a,  jiet  forth  an,,,  J  818,  /.o,/,'}  2250, 
shows  that  there  never  wss  any  co„n^?i„n  o^ 
a».K-iat.on    between    the   .-onstltutio.ial   .lauw, 
and  the  c..nfcssio..^lo<■trine.     As  to  the  differ- 

^rin'K^";;,^"''  "^•' " » ""»"-  «»'"«<' 
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ered  that  test  which  is  orthodox  in  the  sense  that  it  is  correct  on  princij 
though  not  in  the  sense  that  it  is  adopted  by  the  majority  of  Courts. 

(1)  It  has  been  seen  that  the  reason  for  distrusting  a  confession  ari 

when  the  person  is  placed  in  such  a  situation  that  an  untrue  confession 

guilt  (more  correctly,  a  confession  of  guilt  irrespective  of  its  truth  or  falsi 

has  become  the  more  desirable  of  two  alternatives  between  which  the  pen 

was  obliged  to  choose.     Tims,  the  essential  features  of  the  situation  are,  fii 

the  fact  that  the  alternative  is  presented  between  present  silence  (or  ass 

tion  of  innocence)  and  some  other  prospect  held  out  by  and  associated  inc 

peiisably  with  the  confession  of  guilt ;  and,  secondly,  the  relative  advantage 

this  confession,  with  its  consequences  certain  or  contingent,  over  silence,  w: 

its  consequences  certain  or  contingent    The  exact  situation  is  perhaps  ( 

to  be  obscured  by  the  ordinary  phrase  designating  "  a  promise  of  benefit  o 

threat  of  harm  "  as  the  circumstances  availing  to  exclude.    The  truth  is  tl 

this  duplicate  form  of  statement  is  not  essential ;  it  indicates  merely  sup 

ficial  features ;  and  the  situation  is  always  reducible  to  the  single  form  abc 

stated.     Thus,  where  a  promise  (for  example,  of  pardon)  is  the  inducemt 

for  a  confession,  its  effect  is  to  make  the  certain  freedom  which  will  acco 

pany  false  confession  more  attractive  at  the  moment  than  the  mere  poa 

bilities  of  freedom,  coupled  with  temporary  restraint,  which  attend  silen 

Again,  where  a  mob's  threat  of  hanging  has  induced  a  confession,  the  alt 

native  of  present  certain  and  future  possible  safety  proves  naturally  mi 

attractive  than  present  certain  death.    Thus  in  both  cases  —  a  promise  a 

a  threat  —  the  confession  is  untrustworthy  because  it  has  been  associat 

with  an  attraction  too  strong  to  resist.    The  form  of  statement  "  a  proiu 

or  a  threat "  is  misleading  because  the  two  terms  are  not  really  correlativ 

t.  «.  a  promise  is  always  attached  to  the  confession-alternative,  while 

threat  is  always  attached  to  the  silence-alternative;  thus  in  the  one  cj 

the  person  is  measuring  the  net  advantage  of  the  promise,  minus  the  genei 

undesirability  of  a  false  confession,  as  against  the  present  unsatisfacto 

situation  ;  while  in  the  other  case  he  is  measuring  the  net  advantage  of  t 

present  satisfactory  situation,  minus  the  general  undesirability  of  confessit 

against  the  threatened  harm.     The  measurements  and  the  balances  may 

very  different  in  the  two  instances,  and  the  coupling  of  the  terms  "  a  promi 

or  a  threat"  is  thus  improper  in  the  same  way  that  it  would  be  improp 

to  compare  the  opposite  terms  of  two  equations.    Modern  usage  therefo 

generalizes  by  employing  the  term  "inducement"  to  cover  all  modes 

influence. 

The  term  "  a  promise  or  a  threat,"  as  well  as  the  term  "voluntary,"  are  al 
misleading  in  another  way ;  for  they  obscure  the  fact  that  (even  when  threa 
are  used)  the  situation  is  always  one  of  choice  between  two  alternatives,  • 
either  one  disagreeable,  to  be  sure,  but  still  subject  to  a  choice.  As  betwa 
the  rack  and  a  false  confession,  the  latter  would  usually  be  considered  tl 
less  disagreeable;  but  it  is  none  the  less  voluntarily  chosen.  The  tcr 
"  voluntary,"  then,  as  describing  the  absence  of  the  vicious  element  whi( 
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excludes  a  confession,  is.  in  ultimate  exactness,  unsound.  All  confessions 
Z  th  ""'  ^/°l-f y  J  and  that  which  may  impel  us  to  distrust  oe  i 
chJi  e  of  rr  r  ""'  ''  "  ^"-^-'^^y.  ^-^  the  circumstance  that  the 
Choice  of  false  confession  is  a  natural  one  under  the  conditions.  The  choice 
of  false  confession  is  voluntary,  but  the  false  confession  is  associated  wS  a 
pK^spect  (namely,  of  escape  from  p«sent  harm)  so  tempting  thTit  is  lot  ii 
human  nature  to  resist  it.  /  f     b  "  '"^     is  noi  in 

distrust  IS  tha  of  being  comi^lled  to  choose  between  two  alternatives  one 
of  which  involves  a  confession  of  guilt  irrespective  of  its  truth  or  SsUy 
Each  instance  presented  may  be  thus  stated:  What  were  the  prospects  at 

the  prospects  of  non^onfession ?    The  test  of  exclusion  thus  would  be- 

foZ°  T  ^■°^-  "'^^'  ''  ''•  ''■**■*  'f^' prospects  atteruling  confesmn  (i^ 
volving  the  equalization  or  averaging  of  the  benefit  of  realilg  /  e  promise 
or  the  benefit  of  escaping  from  the  threat,  against  the  drawbacks  momuIS 
legal  of  furnishing  damaging  evidence),  as  weighed  at  the  ttnu>  against  the 
prospeHs  atteruirn,  non-confcssion  (involving  a  similar  averaging).  luTato 
have  created  ^n  any  consideraMe  degree,  a  ruk  that  a  false  confession  would 
lerna^lef  Putting  t  more  Inefly  and  roughly.  Was  the  inducemeatTch 
that  there  was  any  fair  risk  of  a  false  confession  ? 

i,  !\''.?'!  *!'*  ^^^""^  '""'^^  ^^^"^  '^  °"  ?""<='?'«  the  orthodox  one.    It 
IS  not  the  test  most  commonly  applied;  but.  in  one  phrasing  or  another  it  has 
from  time   o  time  revived  the  support  of  eminent  judges  I  fre,ueS  tha 
onpfnXle^:       ^"'  '^  '''''°^  '^'^'  "^  satisfactory  on  precedent  as 

the  truth,  or  It  would  be  used  against  him  ;  Air.  Oreave,,  for  the  prosecution  :  "  Theon^v 
pmper  question  «  whetl.er  the  word,  said  to  the  prUoner  had  any  tendency  tolnduS 

^ZX::4'f  *"  '"**  ''"  "^'^  "  "'«=•'  "  -"""''y  thereL  J.ep?:viL' 
1S43  Coleri,lgeJ.,  in  R.  v.  //«r«Aroot,  1  Cox  Or.  54:  "Before  any  such  evidence  is 
^Zt, ,  u  rJ  ^  "^°  ^'  '''^  ■"""*  "  ""'"^'y  fr*«  f""»  "'^T  fal^  hope  or  fear  tha 
?ha  i«^H^  ^^  ^  T""*  T" .'''''  '"'"''  '"'•'  »"'''"  him  to  »a7that  whi^  is  not  t  ue 
tht  IrtWn  ,r7'='Pi«.»P°"  "'""V"  **•'"  """^  "-^  «'"''»«»•  "»«  '"ything  been  said  to 
^neWimsI  f  ?""  ""Zw^T  '''"'  "I"  "  ""'  '""''  ""-J— ''"Pe  'hat  he'shall  thereby 
S^nl^rhetU."^^''*'"''''*"'"''"*^  '"'*'  "'^  '"•"'^  in  au  unprejudiced  sta.^ 

th.*f  5'  ^r'':,'^-J"  ?•  7-  ^°"'""'  ^  ^"-  *^'-  ^-  331  =  "I  think  in  every  case  it  i.  for 
the  Judge  to  decide  whether  the  word,  were  used  in  .uch  •  manner  and  under  such  ci^ 
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canuUnoes  w  to  induce  the  priioner  to  nwke  »  confeiiion  of  guilt  whether  inoh  i 
iion  wen  true  or  no." 

1872,  Keating,  J.,  in  S.  t.  Reaton,  12  Cox  Cr.  229:  "The  real  qneition  ie  w 
there  haa  been  any  tlireat  or  proniiM  of  such  a  nature  that  the  prisoner  would  U 
to  tell  an  untruth  from  fear  of  the  threat  or  hope  of  profit  from  the  promise." 

1847,  Witkert,  J.,  in  S(ale  t.  Kirbg,  1  Strobh.  887 :  "  [It  is  erroneous]  to  conati 
rule  to  be  irrespective  of  the  reason  upon  which  all  rule*  upon  this  wh61e  subj 
based.  .  .  .  The  object  of  the  rule  is  to  exclude  any  admission  that  may  have  bei 
cured  by  the  prisoner's  being  led  to  suppose  that  it  would  be  better  for  him  to  < 
himself  guilty  of  an  offence  of  which  he  is  innocent,  —whether  the  inducement  h( 
to  him  be  calculated  to  make  his  confession  untrue." 

1857,  Lewin,  C.  J.,  in  Fife  r.  Com.,  29  Pa.  437 :  "  It  is  impossible  to  reconcile  th 
■ions  oil  this  branch  of  the  law ;  and  the  reason  seems  to  be  that  reporters  and  elem 
law  writers  do  not  always  bear  in  mind  the  true  test  on  which  the  admis>>ion  or  exi 
of  such  evidence  depends.  In  1792,  when  Chief  Justice  McKean  was  presidin 
Supreme  Court  of  this  State  declared  that  '  the  true  point  for  consideration  is  w 
the  prisoner  has  falsely  declared  himself  guilty  of  a  capital  crime.'  In  decidir 
point,  the  chief  question  is'whether  the  inducement  held  out  waa  calculated  to  ma 
confession  an  untrue  one." 

1881,  Hammond,  J.,  in  U.  S.  v.  Stone,  8  Fed.  R.  232,  241,  256:  "  The  real  ques 
whether  there  has  been  any  threat  or  promise  of  such  a  nature  that  the  prisoner  wo 
likely  to  tell  an  untruth  from  fear  of  the  threat  or  hope  of  profit  from  the  promise.' 

m^,  Haralton,  J.,  in  Beckham  v.  Stale,  100  Ala.  15,  17,  14  So.  859:  "  The  copti 
inquiry  is  whether  there  had  been  any  threat  of  such  a  nature  that  from  fear  of 
prisoner  was  likely  to  have  told  an  untruth.  If  so,  the  confession  should  not  be  adii 
Its  exclusion  rests  on  its  connection  with  the  inducement;  they  sUnd  to  each  ot 
the  relation  of  cause  and  effect.  If  it  b  apparent  that  no  such  connection  exists,  tl 
no  reason  for  the  exclusion  of  the  evidence."  > 

§  825.  Same :  {b)  Waa  the  Confeaalon  Induoed  by  a  Threat  or  a  Pre 
by  Pear  or  Hope  ?  Not  all  questions  involving  confessions  would  necesi 
bring  into  prominence  the  accurate  test  just  described;  and  naturally  er 
many  Courts  fell  into  the  habit  of  describing  the  excluding  circums 
more  briefly,  though  less  accurately,  as  "a  threat  or  a  promise,"  or  (the 
thing  in  effect)  as  "  fear  or  hope."  In  this  form  the  test  lacks  any  moc 
tion  as  to  the  measure  of  the  force  which  the  threat  or  the  promise,  th< 
or  the  hope,  might  have  in  causing  falsity  of  confession.  It  is  based, 
sure,  upon  the  general  principle,  already  examined  (§  822),  that  confes 
are  excluded  when  untrustworthy ;  but  it  is  not  an  accurate  deduction  t 
from.     Nevertheless,  it  ia  constantly  employed  as  a  rule  of  thumb,  wil 


*  The  aame  prineiple  has  been  more  or  leas 
delluiteljr  expreuml  in  the  foUowinir  mlinin: 
I8S2,  K.  e.  BaMrr,  ?  Den.  Cr.  C.430,  444,  per 
Campbell,  L.  C.  J.  and  Parke,  B. ;  1866,  R.  v. 
GUlcs,  1 1  Cox  Cr.  73,  per  Keogh,  J. ;  1853,  Car- 
roll V.  State,  S3  Ala.  38 ;  1881,  Yonnf;  v.  State, 
68  id.  575;  1897,  Williams  o.  Stete,63  Ark.  527, 
39  8.  \V.  709  ("whether  there  has  been  any 
threat  or  prumioe  of  such  a  nature  that  the 
prisoner  would  be  likely  to  tell  an  nntrnth  from 
the  fear  of  the  threat  or  hope  of  profit  from  the 
promise");  I8I0,  Swift,  Evidence,  Conn.,  131  ; 
1830,  Com.  V.  Knapp,  9  Pick.  503;  1857,  Com. 
V.  Tackerman,  10  Gray  191  ;  1871,  Com.  v. 
Coffee,  108  Mass.  288;  1869,  State  t>.  Staley,  14 


Minn.  113;  I86I,  Frank  v.  State,  39  Misi 
1881,  State  i-.  Patterson,  73  Mo.  706; 
Sute  V.  Phelps,  74  id.  136  (qnotiug  Keati 
in  R.  r.  Reason,  $upra) ;  1888,  State  x.  i 
son,  96  id.  249,  9  S.  W.  636 ;  1881,  State  i 
rick,  16  NeT.  128;  1883,  People  v.  McGIi 
N.  Y.  246 ;  1868,  Slate  v.  Mitchell.  Phili 
449;  1868,  Price  v.  State,  18  Oh.  St.  419; 
State  V.  Motley,  V  Rich.  L.  337 ;  1653,  1 
ridge  V.  State,  1  Sneed  79;  1878.  U.  S.  v. 
14  Blatch.  387;  1883,  Hopt  ».  Utah,  IIQ 
585,  4  Sop.  203;  18S3,  Smith's  Case,  10 
737;  1858,  Shifflet's  Case,  14  id.  661,  665: 
State  V.  Walker,  34  Vt.  302. 
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judges,  as  in  Td  IrTue    suffiTnt        .  nf"^'?'  ^'^  ''^*  S^^"^'  ""'°b«'  «' 

aud  the  character  £  the  perZ  hoTdTn,^  U  „,7»  "".,'""'"1  °'  '»'«'  'hreat  or  inducement 
in  different  p^ceJ.nt^  b^^^  ch  ,1  a" «  bou"d  ifZ.  .^".u"  '",'"  *""  ^•'"  ""''  ^own 
ment  i.  held  out  actuTlly  or  «L«truct?v!lv  hv     '  •**  '"•  ""*'  "  ^^'  ">^«'"  <"  '"^uce- 

however  slight  the  thS  orrduee'S  "    '     '""°''  "  '"'"""'y- ''  •=-"«'  »«  «--ed. 

f  J^/ihttitTtkilTwrotuiUdt^^^^  ■/  ""^^  ^^^  "'^"^  o-  '*«  »--« 

and  of  any  influence,  even  the  minSt  "  '  ^   ^""^  °*  '"'"'"'y  °'  ^"^""^  "^  '"vour, 

or  miSidtfra:';  ihreatM^'viJir' = •"  ^"^  ""*"'*"""■'  °*  p-*'-  '--fi'. 

or  any  other  menace  wU'cInTs^^'trk ^iroVr^^^^^^  '=°''«"'""«"» ' 
exclude  the  confession  a.  not  volunUriW  mad""  .  *'"*''*  '**'•  ^  ""°"8''  t" 

Another   phrase   generalized  tL         we    tprmq     onJ   ^»  i         .l 
inducement"  is  sulL     nt  to  e.cl.       t.^ coSo  "^t^X  1  S 
was  made  to  apply  this  test  with  ...erence  to  the  living  prif.ciS  -  thatt 

r    h?'*'^''''T,°'  ''''  '>°P«'^'>«  *'-*'  «'  thfpSwTs  strong 
enough  to  produce  a  false  confession ;  *  but  these  effort;  .         casual    aJd 
sometimes  there  appears  deliberate  bi^aking  with  the  ori-nnal  a.5  finda 
mental  pnnc.ple.  and  the  rule  of  thumb  is  applied  in  plain^XregaJ  orthJ 
question  whether  the  confession  is  possibly  untrue.*  """regara  ot  the 

»  So  aim:  1814,  Phillippg.  Evidence.  11. 
Thebroad  statemenu  of  these  treatise-writers 
helped  Rreatly  to  popalariie  this  form  of  the 
test.  eopeciiUly  in  the  United  States ;  bnt  their 
statements  exag^raie  the  extent  to  which  it 
had  at  that  time  beco.ne  accepted,  and  in  that 
aspect  were  incorrect.  Mr.  Starlcie's  statement 
for  fxainple.  was  made  on  the  authority  of 
W  arickshall  s  Case  (quoted  antf,  §  82S),  which 
instead  of  sustaining  it,  is  onite  consistent  with 
the  orthodox  test.  The  only  early  case  talcine 
hi.  extreme  view  was  apparently  R.  v.  Cass.! 
Leach  Cr.  L.,  4th  ed..  293,  note  ( 1784). 

State,  6S  Ala.  161;  lai5,  State  v.  Brick  3 
llYTn'^-  ^=  '*'*  """'oy  "■  People.  »56  111. 

18M,  State  V.  Co«,  la  Wash.  673,  49  I'ac  127 
»  18M.  R.  V.  Enoch,  5  C.  &  P.  539,  Parke,  j. 

L^  D  °"'S?."'  ''y°"e  •"•""K  incnsto-iy"); 
1833,  P  ,.  MilhK  8  r.  &  P.  r46,  Qnrney.  k 
(  an  inducement");  I8S7,R.».Drew,8C.*P. 
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140^  Coleridge,  J.  ("  an  inducement ") ;  1839,  R. 
mem-v'  l'L't}''"T"{-'-  <""™  '■'"''■'^^ 
mmd  "^       *   """*  ""flaence  acting  upon  his 

•1852.  R  V.  Moore,  2  Den.  Cr.  C.  525 
l-arke,  B.  ( •  One  element  in  the  consideration  of 
•Ills  question  as  to  their  being  voluntary  is 
whether  the  threat  or  inducement  was  such  'as  to 
oe  likely  to  influence  the  prisoner") ;  1870  Cadv 
V.  State,  44  Miss.  341.  ' 

•  1893,  R.  i:  Thompson,  3  Q.  B.  12.  17  ("  A 
simple  test,  ...  Was  it  preceded  by  any  in- 
ducement to  make  a  statement,  held  out  bv  a 
person  in  authority?  "j  that  the  inducements 
were  cahulated  to  elicit  the  trnth  "  is  "  entirely 
immaterial  •') ;  1856.  Jordan  v.  State,  32  Miss. 
886  (•  It  IS  no  answer  to  sav  that  the  coiifcs.«ion 
was  true ;  the  question,  and  the  oiilv  question, 
which  can  l»  considered  is  whether  the  confer 
Bion  was  voluntary,  extorted  by  threats  or  vio- 
lence, or  induced  by  the  hope  of  reward  or 
immnnity  from  puuiifameut "). 
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§  826.  Btm» :  (e)  Wm  th«  ConfMsioa  ▼olnntary  f  Probably  u  earl} 
historical  usage,'  and  more  common  in  modem  judicial  opinions,  is  the  phi 
"  voluntary,"  as  indicating  that  quality  in  a  confession  which  sanctions 
reception.  Here,  again,  though  the  test  resU  ultimately  for  its  validity  u 
the  fuudamenUi  principle  already  examined  {arUt,  §  822),  yet  it  has  com* 
be  employed  in  judicial  parlance  as  sufficient  in  itself,  independent  of 
living  principle  beneath  it.  But,  unlike  the  preceding  test,  it  is  not 
serviceable  as  a  rule  of  thumb,  for  iU  significance  is  so  indefinite  and  U 
that  it  does  not  of  itself  supply  a  solution  for  the  various  situations  v 
their  graduated  differences ;  hence  it  is  often,  perhaps  usually,  found  in  c 
bination  with  the  preceding  test  in  one  form  or  another,  the  latter  serviuj 
explain  and  make  it  more  specific ;  thus : 

1801,  Mr.  Peale,  Evidence,  14:  "The  oonfewion  of  a  felon  voluntarily  mni 
evidence  against  him  on  his  trial;  but  if  any  threats  or  prouiiaes  have  been  mad 
induce  him  to  confess,  no  evidence  of  such  confesMon  is  admitted." 

1881,  Coieridge,  L.  C.  J,  in  ft.  v.  Fennell,  L.  R.  7  Q.  B.  D.  150:  "A  confessioi 
order  to  be  admissible,  must  be  free  and  volunUry ;  that  is,  must  not  be  extracted  bj 
sort  of  threaU  or  violence,  nor  obtained  by  any  direct  or  unplied  promises,  however  si 
nor  by  the  exertion  of  any  improper  influence." 

1893,  Cace,  J.,  in  R.  v.  I'kompton,  2  Q.  B.  17:  "A  simple  test,  .  .  .  Is  it  pr 
afBrroatlvely  that  the  confession  was  free  and  voluntary,  that  U,  Was  it  preceded  bj 
inducement  to  make  a  statement  held  out  by  a  person  in  authority  ?  "  » 

In  the  case  of  the  present  test,  however,  it  is  employed  usually  —  oft 
than  the  preceding  one  —  in  a  purely  subsidiary  way,  t. «.  as  merely  a  n 
test  for  determining  the  trustworthiness  of  the  confession ;  the  living  ] 
ciple  being  ottener  kept  in  mind ;  thus : 

1874,  Ptanofi,  C.  J.,  in  State  v.  Whiijitld,  70  N.  C.  866:  "  No  confession  of  guilt 
be  heard  in  evidence  unless  made  voluntarily;  for  if  made  under  the  influence  of  e 
hope  or  fear,  there  is  no  test  of  its  truthfulness."  » 


»  Ant»  17S6,  Gilbert,  Evidence,  187  ("  This 
con(e«sioD  moiit  lie  voluntary  and  without  com- 
pulsion, .  .  .  pain  and  force  may  compel  men 
to  confess  what  is  not  the  trtith  o{  facts,  and 
conoequently  such  extorted  confessions  are  not 
to  be  depended  on  ").  It  had  been  the  custom, 
long  beft)re  this,  in  offering  the  deposition  of 
an  accomplice  or  accuser,  to  state  that  it  was 
"  voluntary  and  without  torture  or  compulsion  ' : 
and!,  f  818.  .  , 

<  Examples  of  this  test  in  American  opinions 
are  as  follows :  (1)  Using  "  threat  or  promise  " 
as  the  secondary  test :  1873,  Nicholson  v.  State, 
38  Md.  153;  1874.  State  ».  Jones,  54  Mo.  479; 
1871,  Barnes  e.  State,  .16  Tex.  362;  1839.  U.  8. 
V.  Nott,  I  McL.  501;  1839,  State  v.  Phelps, 
II  Vt  lai.  (2)  Using  "hope  or  fear"  as  the 
secondary  test:  1870,  State  v.  Brockman,  46 
Mo.  568;  1827,  State  ».  Roberts,  1  Dev.  259; 
1874,  Rufer  V.  State,  25  Oh.  St.  469. 

Other  sundry  examples  of  this  tast  are  the 
following :  1897,  Newell  v.  Stata,  115  Ala  54, 22 
So.  572 ;  1897.  Holland  i).  Stata,  39  Fla.  178,  22 
So    298 ;    1898,  Gantling  ».  State,  40  id.  237 


S3  Sa  857  ;  1898,  Hecox  r.  State,  105  Gl 
31  8.  E.  592 ;  1900,  Fuller  v.  State,  109  id 
35  8.  E.  298  (to  sheriff) ;  1900,  State  ir. 
nair,  52  La.  An.  1921,  28  So.  273 ;  1895, 
V.  Sbeehan,  163  Mass.  170,  39  N.  E.  791 ; 
People  V.  Taylor,  93  Mich.  638,  641,  M  1 
777 ;  1895,  People  v.  I'arsons,  105  id.  1^ 
N.  W.  69 ;  1897,  Hnuter  i-.  Stste,  74  Miss 
21  So.  305  ;  1902,  Blitlack  v.  State,  79  id 
31  So.  106;  1895,  Basye  »  State,  45  Nebi 
63  N.  W.  811 ;  1898,  Snider  v.  Slata,  56  ii 
76  N.  W.  574  ;  1900,  State  i:  Abatto,  64  N 
658,47  Atl.  10;  1900,  Stata  .\  Baker,  58 
111,  36  8.  E.  501  ;  1896,  Wilson  v.  U.  S 
U.  8.  613,  16  Sup.  895  (Fuller,  C.  J.:  "th( 
test  of  admissibilitr  is  that  the  confess 
made  freely,  voluntanly,  and  without  comp 
or  inducement  of  anv  sort  ") ;  1900,  Jack 
U.  S.,  42  C.  C.  A.  452, 102  Fed.  473. 

»  Other  examples  of  this  sort  are  as  f o 
1875,  Sampson  v.  Stata.  54  Ala.  243; 
Levison  v.  State,  ib.  524;  1877,  Johni 
State,  59  id.  39;  1881,  Young  v.  State, 
575;   1881,  Redd  v.  Stata,  69  id.  259; 
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3.   "Panoa  la  Anthority." 

§  827.  Introdnotory.  After  thus  considering  the  various  theories  and 
tests  by  which  confessions  are  governed,  it  is  now  feasible  to  examine 
the  different  specific  situations  and  the  state  of  the  rulings  thereon.  Since 
the  inadmissibility  of  a  confession  depends  on  the  relative  strength  of  the 
inducement  to  confess  falsely,  as  measured  against  the  prospects  attached 
to  non-confession,  it  is  obvious  that  the  various  situations  can  best  be  grouped 
according  to  the  nature  of  the  inducement.  But  as  the  strength  of  the  in- 
ducement must  depend  more  or  less  upon  the  power  of  the  person  offering  it, 
the  rule  of  law  must  first  specify  the  kinds  of  persona  from  whose  mouths  the 
inducements  may  be  regarded  as  having  any  value.  Most  of  tlie  induce- 
ments being  favors  offered  or  disadvantages  threatened  in  the  way  of  legal 
proceedings,  the  question  is  usually  one  of  the  legal  authority  of  the  person 
promising  the  favor  or  threatening  the  harm.  The  general  topic  may 
properly  be  described  by  the  phrase,  "  Person  in  Authority." 

§  828.  Threats  or  PromiMs  in  saneraL  Unless  the  person  attempting  to 
obtain  a  confession  has  the  power  (apparently  to  the  confessor)  to  carry  "out 
the  threat  or  the  promise,  there  is  no  reason  for  treating  the  indueeiuent  as 
likely  to  produce  an  untrue  confession.  It  is  in  such  a  case  not  due  to  the 
inducement,  but  to  the  confessor's  own  discretion  ;  for  he  has  no  real  alter- 
native. The  simple  cases  of  this  sort  are  those  of  threats  of  physical  violence. 
Thus,  a  master  threatening  to  beat  or  otherwise  ill-treat  a  slave  is  clearly  a 
person  having  such  power ;  so,  too,  a  mob  having  possession  of  the  accused 
and  threatening  to  hang  or  to  beat  him  has  such  power* 

§  829.  Threat*  or  Promiaes  connected  with  Legal  Immunity  or  ReUef. 
Here  there  has  been  more  or  less  uncertainty  and  difference  of  practica 
The  situation  is  that  in  which  the  confessor  has  been  promised,  if  he  con- 
fesses, a  release  from  arrest,  a  cessation  of  prosecution,  non-action  towards 
prosecution,  or  the  like.  On  principle,  such  a  promise  should  be  of  no  con- 
sequence unless  the  promisor  was  one  having  (apparently)  the  power  to 
arrest  or  prosecute.  But  for  some  time  in  England  there  was  more  or  less 
uncertainty  in  the  practice  at  Nisi  Prius.  This  came  about,  probably  in 
part,  because  the  class  of  persons  commonly  accused  before  the  judges  came 
largely  from  a  population  which  was  accustomed  to  comport  itself  with 
submission  before  those  of  a  "superior"  class,  and  was  inapt  to  discriminate 
about  the  authority  of  such  persons  to  employ  tlireats  or  promises.  Most  of 
the  exclusions  can  be  supported  upon  even  the  narrowest  definition  of 
"  person  in  authority  " ;  but  during  the  first  half  of  the  1800s  no  agreement 
had  been  reached  as  to  the  propriety  of  that  test*    The  older  and  more  usual 

State  V.  Potter,  18  Conn.  177  j  1871,  Yonng  v. 
Com.,  8  Bush  370;  1857,  Com.  v.  Tnckennan, 
10  Gray  190;  18S6,  Brown  v.  State,  32  Miu. 
4M;  1847,  State  i;.  Cowan,  7  Ired.  244. 

^  No  deciaions  exprrmlr  inrolving  the  qnea- 
tion  leem  to  hare  been  made ;  bat  in  the  mlings 


»41 


in  §  833,  poil,  will  be  found  aitnationH  illustrat- 
ing the  application  of  the  principle. 

»  1811,  R.  V.  Hardwifk,  I  C.  4  P.  98,  noH 
(the  constable's  wife ;  excluileit);  18:!3,  R  p. 
Gibbons,  lb.  97  (a  bystander;  admitted);  1823, 
R.   V.  Tyler,  ib.  129  (a  bystander;  admitted); 
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view  was  that  the  indncement,  to  exclude,  mutt  have  been  held  out 
person  having  a  legal  interest  or  authority  in  the  arrest  and  proaecut 
but  the  view  also  obtained  currency  that  an  inducement  by  any  p 
whatever  would  exclude.*  The  case  of  an  inducement  by  a  master 
mistress  to  a  servant  was  the  troublesome  one,  (or  there  no  legal  iuten 
the  prosecution  might  exist,  and  yet  the  relation  involved  in  one  sen 
"authority,"  i.e.  an  actual  control  which  might  affect  by  its  pressur 
mind  of  the  servant  F  nally,  in  1852,  the  earlier  view  was  confirmee 
the  existence  of  a  legal  interest  in  the  prosecution  was  taken  as  the  te 
not  the  mere  existence  of  actual  control  or  influence  growing  out  o 
social  or  commercial  relations  of  the  persons: 

1862,  R.  T.  Moort,  2  Den.  Cr.  C.  622;  Mr.  Crttuy,  for  the  soenaed:  "We  mm 
look  st  the  oa«e  m  lawyer*,  but  consider  what  would  be  the  natural  retult  of  an  i 
meiit  by  such  »  person.  The  test  it  not,  it  is  submitted.  Who  is  the  party  to  set 
in  motion  ?  but.  Who  is  most  likely  to  hare  influence?  Who  is  most  natural  th 
prisoner  should  look  to?"  Parke,  B.,  for  the  eight  judgea :  "  Perhaps  it  would  hav 
better  to  have  held  (when  it  was  determined  that  the  judge  waa  to  decide  wheth 
confession  was  voluntary)  that  in  all  cases  he  was  to  decide  that  point  upon  his  owi 
of  all  the  circumstances,  including  the  nature  of  the  threat  or  indncement,  and  thi 
acter  of  the  person  holding  it  out,  together;  not  necessarily  excluding  the  confess 
account  of  the  character  of  the  person  holding  out  the  inducement  or  threat  But 
has  been  laid  down  in  different  precedents  by  which  we  are  bound,  and  that  is, 
threat  or  inducement  is  held  ont,  actually  or  constmctiTely,  by  a  person  m  arttho 
cannot  be  received,  however  slight  the  threat  or  inducement.  And  the  prosecutor, 
trate,  or  cor  '  ble,  is  such  a  person ;  and  so  the  master  or  mistress  may  be.  If  n< 
out  by  one  in  authority,  they  are  clearly  admissible.  .  .  .  But  it  is  only  whe 
offence  concerns  the  master  or  mistress  that  their  holding  out  the  threat  or  the  p 
renders  the  confession  inadmissible.  ...  In  the  present  case,  the  offence  of  the  pr 
in  killing  her  child  or  concealing  its  dead  body,  was  in  no  way  an  offence  again 
mistress  of  the  house ;  she  was  not  the  prosecutrix  then,  and  there  was  no  probabi 
herself  or  the  hualMtnd  being  the  prosecutor  of  an  indictment  for  that  offence." 


1834,  R.  V.  Shaw,  6  id.  373  (a  fellow-prisoner; 
admitted) ;  1834,  K.  v.  SimpsoD,  I  Moody  Cr.  C. 
410  (the  mother  o{  the  prosecutor's  wife,  in  the 
latter's  presence ;  excluded) ;  1836,  R.  v.  Up- 
church,  ib.  46•^,  by  ten  Jodj;^  (the  prosecutor  s 
wife,  who  helped  manage  the  business ;  ex- 
cluded);  1836,  R.  V.  Pountney,  7  C.  k  P.  .«02, 
Alderson,  B.  (the  landlord  of  the  inn  to  whit^h 
the  accused  was  talien  in  custody,  a  constable 
beiDK  present;  held  diiabtful) ;  1839,  K.  v.  Tay- 
lor, 8  id.  734  (the  wife  of  the  prosecntor  and 
mistress  of  the  accused,  held  "  a  person  in  au- 
thority over  the  prisoner") ;  1846,  R.  v.  Croy- 
don. 2  Cox  Cr.  C.  67  (an  attorney  endeavoring 
to  find  evidence  for  a  prosecution ;  exrluiled ) ; 
1848,  R.  t<.  Gamer,  I  Den.  Cr.  C.  331  (a  medicil 
man  in  the  presence  of  prosecutrix  and  ac- 
cused's husband ;  excluded);  1848,  It.  t>.  Millen, 
3  Cox  Cr.  C.  507  (a  fellow-prisoncr  in  the  pres- 
ence of  the  arresting  constable;  excluded); 
1851,  R.  ».  Warringham,  %  Den.  Cr.  C.  447  (the 
wife  of  one  of  the  prosecutors,  concerned  in  the 
manairement  of  their  business;  excluded). 

*  180<»,  R.   V.  Row,  R.  h  R.  153,  by  nine 
Judges  (advice  by  bystanders  having  nothing  to 


do  with  the  arrest;  admitted,  "becai 
advice  to  confess  was  not  given  or  san 
by  any  person  who  ha<l  any  concern 
business'^);  1836,  R.  i>.  Gibbons,  1  C.  & 
Park,  J.,  and  Hnllock,  B.  (any  person 
any  office  or  authority,  as  the  prosecutor, 
ble,  etc.") ;  1839,  R.  v.  Tavlor,  8  C.  & 
Patteson  J.,  speaking  of  his  opinion  ai 
senting  the  jnoges ;  1 839,  Lewin,  note  to 
Cr.  C.  125  ("The  cases  seem  to  estnbl 
principle  that  where  a  confession  is  o 
through  the  medium  of  a  suggestion  m 
a  person  from  whom  the  pnsoner  ca 
nothing  to  hope  or  to  fear,  it  ought 
received  "). 

•  1831,  R.  r.  Dnnn,  R.  v.  Slaughter. 
P.  543,  Bosanqnet.  .1.  ("any  person  te 
prisoner  that  it  will  be  better  for  him  to 
will  always  exclude  any  confession  ir 
that  person  " ;  here  a  fellow-workman, 
person  to  whom  the  stolen  article  was 
for  sale) ;  1837,  R.  v.  Spencer,  7  id.  776, 
B.  (held  donbtfnl,  because  the  Judge 
divided  in  opinion). 
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Thua  the  Prowcutor  or  the  prosecutrix  (or  a  person  likely  to  be  s,ich)  or  a  person 
o  employed  about  such  a  one's  affair,  as  to  be  able  ti  exercise  huLtS; 
I°„'th'"'T°"  acting  under  his  express  or  implied  sanctiorwould  K 
one  who«  .nducemenu  involving  benefit,  connected  with  the  WalTr^eed! 
ngs  m,ght  exclude  the  confession;  but  no  other  person's  indu^emem,  !o 

ftv  wlb  -/'  °'  "  "!'*"?*••  ^"^  »>*">''  ^"  '^^"ded  as  a  person  in  author 
ity  with  reference  to  mducements  involving  release  from  arrest  or  cessatl 

^Iw^^n  r  Vrrr  °'  ^^«  -'-^-^  ^^--  Of  such  a  p^rLrS 

uStrjasSiir::^ 

by  reason  of  two  circumstances.  First,  in  the  learned^  treatise  of  Pofesm 
Greenlea    published  several  years  before  E.  ..  Moore  (above  omZ 

tZli  V "^  "''"°"*'J  *'"'  ''"'  ^"^"^  '^^  ""^>>""^y  -«'•  against  tha?  doc 
tnne.and  his  own  weighty  opinion  favored  that  result;'  aSd  this  opinion 
was  widely  circulated.     Secondly,  and  chiefly,  our  system  of  pubSpro  e  u 

England,  the  person  injured  by  the  crime  may  and  (at  least  in  its  primarv 
stages)  usual  y  must  himself  institute  and  manage  the  prosecution.*  ^But  S^ 
the  United  States  he  has  no  such  power;  the  official  prosecutor  alone  has  it. 
Confessions  made  to  such  officials  are  in  this  country  the  commoner  class 
At  the  same  time,  the  injured  person  may  practically  be  in  a  position  (by  a 
failure  to  testify)  which  gives  him  actual  power  to  affect  the  result  favorably 
to  the  accused.  To  draw  the  line  absolutely,  therefore,  at  those  who  alone 
had  lega  control  over  the  prosecution  would  be  to  omit  many  who  mieht 
conceivably  under  certain  conditions  hold  out  inducements  of  a  palpable 
strength.  It  thus  happens  that  three  distinct  rules  are  found  applied  in  the 
jurisdictions  of  the  United  States : 

(1)  The  English  rule  that  the  injured  individual  (with  us.  the  prosecuting 
SeTrec^nTMd*''  ^  ^  ^^""^^  "  " P*"°» '"  •'"^hority  »  has  occasionally 

♦  Subgeqnent  rolioga  in  England  are  as 
follows:  1853,  R.  v.  Luckhnrat,  6  Cox  Cr.  243 
(one  who  pnt  onestioni  in  the  proeecutor'*  pres- 
ence; exclnded);  I8S3,  B.  v.  Sleeman,  ib.  245 
(a  married  danghter  of  the  accuaed'a  master 
not  in  his  honnehold;  admitted);  1861,  R.  v. 
Parker.  8  id.  465  (a  fellow-prinoner  in  the  pres- 
ence of  prosecutor  and  constnble;  admitted)- 
1872,  R.  r.  Vernon,  12  id.  153  (a  woman  deputed 
by  the  constable  to  guard  the  accused  tempo- 
rarily;  admitted). 

»  1852,  R.  V.  Moore,  2  Deu.  Cr.  C.  526 ;  and 
cases  cited  supra,  passim. 

I  1842,  Greenleaf,  Evidence,  {  223. 
,.,T  'J**'  Stephen,  Hist,  of  Cnm.  Law.  I,  493 
(  In  England,  and,  so  far  ss  I  know,  in  England 
and  some  English  colonies  alone,  the  prosecution 
of  offencei  is  left  entirely  to  private  persons,  or 
to  public  oOcers  who  act  in  their  capacity  of 


private  nersons  and  who  have  hardiv  anv  legal 
powers  beyond  those  which  belong' to  private 
persons.  .  .  [Wlieu  there  is  a  private  prose- 
cutor], he  can  and  does  manage  the  whole 
matter  as  he  might  manage  anv  other  action  at 
law ;  he  emp]o\  s  a  solicitor,  wlio  mav  or  niav 
not  instruct  counsel,  and  who  takes  tie  proofs 
of  witnesses,  brings  them  before  the  committing 
mae.strate  and  the  grand  jury,  instructs  counsel 
at  the  trial,  and,  in  a  word,  manages  the  whole 
of  the  proceedings  just  as  he  would  in  a  civil 
cause.  .  .  ,  Every  private  person  has  exactly 
the  same  right  to  institute  any  criminal  prone- 
cntion  as  the  Attorney-Cieneral  or  anv  one  else  ") 
•  1899,  Sullivan  ii.  State,  66  Xrk.  506,  51 
S.  W.  828  (owner  of  stolen  property,  held  a 
person  in  authority) ;  1870.  State  v.  firockman. 
46  Mo.  570. 
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(2)  The  opposite  extreme  —  ignoring  the  inducemenU  of  all  penons  ei 
thoae  having  official  authority  —  haa  al«>  received  sanction  : 

1881,  Hnmmond,  J.,  in  U.  S.  r.  Stont,  8  Fed.  'MO  (•dmittiiif  a  oonfrMion  to  »  m 
detwtiT*  cmploytd  by  the  owner  of  stolen  goode) :  »  At  eoiiimon  l«w.  some  perton, 
emlljr  the  pnrty  iiijiirad,  though  It  might  be  BDotber  penon,  inuat  b«?  named  MproMC 
•icept  in  special  cMe« ;  and  without  thii  there  could  be  no  pmeecution. . . .  It  U  thr 
thlii  ten)l.offic{al  relation  to  the  proeecution  that  a  private  prosecutor  beoomei  a  per* 
authority  in  thii  matter  of  eridence  of  oonfeesions.  But  under  our  federal  practica 
the  earlimt  timm,  and  by  force  of  the  utatute,  the  diatrict  attorney  ii  the  only  pronei 
known  to  our  law,  and  a«  a  matter  of  fact,  in  thii  conrt  at  leatt,  no  private  proeecuto 
ever  beeu  recogniied.  ...  It  U  impn«iible  therefore  for  any  one  to  occupy  the  place 
private  proaecutor  in  thit  court,  or  make  any  promiiea  of  immunity  that  will  aval 
accused  in  that  capacity.  It  was  otherwise  at  common  law;  for  generally  if  the  ] 
injured  ref uned  to  proeecute,  there  could  be  no  proeecution.  With  us  ihe  district  atU 
alone  can  give  such  assurances.  .  .  .  [Thus,]  the  determination  of  the  question  oi 
thority  depends  upon  the  relation  of  the  person  to  the  criminal  prosecution  for  th 
done  by  the  accused.  ...  The  person  must  have  some  authority  over  the  prosecnti< 
that  particular  offence,  whether  he  be  an  oOcer  of  the  law  or  not.  The  mere  fact 
be  is  an  officer  does  not  answer  the  purpose;  he  must  be  connected  with  the  proseci 
and  have  authority  through  that  connection  over  the  prisoner." 

(3)  A  middle  way  is  that  which  most  Courts  seem  to  have  adopted, 
injured  person,  or  the  master  of  a  servant,  is  not  regarded  as  necessa 
having  a  control  sufficient  to  vitiate  confessions  made  by  his  inducem( 
nor  is  he  regarded  as  entirely  incapable  of  holding  them  out.  Each  ca; 
decided  upon  its  own  circumstances,  and  the  actual  state  of  the  relation 
tween  him  and  the  confessor  is  inquired  into  with  reference  to  the  prohi 
strength  of  the  inducement.  This  seems  the  wisest  rule,  and  it  is  in  ace 
ance  with  the  recommendation  of  Profepsor  Greenleaf,  often  quoted  by 
judges : 

1842,  Professor  Simon  Oreenltaf,  Evidence,  J  224:  "Promises  and  threato  by  pri 
persons,  not  being  found  so  uniform  in  their  operation  [as  those  by  perrons  in  ofl 
authority]  perhaps  may  with  more  propriety  be  treated  as  mixed  questions  of  law 
fact ;  the  principle  of  law  that  the  confessions  must  be  volunUry  being  strictly  adh 
to,  and  the  question  whether  the  promises  or  threats  of  the  private  individuals  who 
ployed  them  were  sufficient  to  overcome  the  mind  of  the  prisoner,  being  left  to  the 
cretion  of  the  judge  under  all  the  circumstances  of  the  case." 

1854,  Shaw,  C.  J.,  in  Com.  v.  Aforei/,  1  Gray  46.3  :  "  Of  course  such  inducement  r 
be  held  out  to  the  accused  by  some  one  who  has,  or  is  supposed  by  the  accused  to  h 
some  power  or  authority  to  assure  to  him  the  promised  good  or  cause  or  influence 
threatened  injury." 

1878,  BricteU,  C.  J.,  in  Murphy  ▼.  Slate,  63  Ala.  8:  "[The  improper  inducement  1 
come  from]  any  one  connected  with  the  accused  w:io  may,  considering  his  relations 
condition,  be  fairly  supposed  by  him  to  have  the  power  to  secure  him  whatever  of  bei 
is  promised  or  to  influence  the  threatened  injury." 

The  precedents  illustrate  the  flexibility  (or  perhaps  the  looseness)  of  ( 
nile.*    It  may  be  added  that  some  of  them  seem  to  indicate  that  a  modificat 

fn^J^i.™^!*^!"'  r«JS""'=".  Conn  178  (a  1895,  Freeman  .-.  Biewster,  94  Ga.  1,  si  i 
(  Hoit^?  r  V«'/""i  ^''^f  "■  ."f"!"'  l»*  '•  'e""»PHsoner;  excluded);  1871,  1 
1  Honst.  Cr.  t.  sas  (a  bystander;  admitted) ;     Kamakana,  3  fiaw.  313^  313  (an  officer  not 
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4.  Wator*  of  th«  XadMMMat 

W  indue.  .  „,„,.„|o.  te.p«,Uv.  „(  iu  tmh^  1^,  r  ,2   aZ^"' 

fccI"ofT„f  ^'"«7""»/riadiction8.  the  Legislature  ha*  dealt  with  the  sub- 
ect  of  con  essions  by  adopting  some  definition  of  the  inducement  which  L 
to  exclude  them;,  but  these  sututes  seldom  do  more  than  acc^^Jsome  com 

authority  on  the  fucto) ;  1881,  State  r.  Carrick. 
16  ntv.  128  (the  b<>n<|iini«n  of  deffiidant  nrciiic 

1898    Com.  J.  Wil«oii.  186  IVi.  I,  40  Atl.  283 
(TOiifeMion  of  crime  nuule  in  order  to  procure 

provinff  hi.  hardihoo.1,  etc .  a.Jmi«i.ible) ;  1875. 


nected  with  the  prowcatlon,  held  a  peiaon  in 
authority,;  UTI.Voung  r.  Com.,  8  E  37S 
(one  ill  whon  home  the  accaied,  fleeinir  from 
Pr"mL-r^'t'^T'"r'  •d">i"«'J)i  1896,ltate" 
L  ?!:**J'^  "*".•  '.*<*»■  «>  So-  90S  (re.|ne.ted 

•  1?  ^^I^li  •J™!"*'!)!  i»»9.  State  r  Cald- 
well.  50  Id  666,  23  So.  869  (encouragement  bv  a 
fnend  of  the  accuned,  that  tlie  proMcutor  woild 
he  p;  admitted) ;  1842,  State  v.  Grant,  22  Me. 
1:1   (a  friend  urj^inK  the  acciued  to  uve  liit 

•  [      .•.  J*"""."  aciused;  admitted);  1878    Ul- 

father  who  rode  to  jail  with  the  nccuwd  and  the 
arre(itinj{  officer;  admitted);    I8ai,  Peon) 3  v 

ing  the  prisoner  in  jail  with  implied  official 
autliority;  excluded);  1895,  State  v.  Smith  72 
Mj-JL^O. '8 Sa  «» (an  emrioJ^whoTf^t;," 
had  been  bnnied ;  excludedV;  1900,  Hamilton  v. 

hibf;.;  .tl**-,"?'  "  '^  ^  (««i»e<ri  employer, 
held  on  the  fjKtii  a  peraon  in  aothoritr)  f  1900. 
State  0.  Braiiford,  156  Mo.  91,  5<  S.  \^  898  (i 
pnwn  guard:  admitted);  1903.  Stater.  Force 
-  Nebr.  -  95  N.  W.  42  (a  father  urrii^ra 
confewion  from  a  miuor  mm,  held  a  penion  in 

VOL., .-60  -  g^. 


K  ",  --—   ""-— "-™",  «;i.^  .  aijniiMMDjei ;   1^79 

Beggarly  I-  State,  8  Baxt  526  (following Green- 
loaf);  1853,  Smith'.  Ca«.  10  Gratt.  737  (a 
maater.  I'ut  here  the  iujure.!  wnwn  wa.  i.ot  the 
master;  held  not  inadini«.ible  merely  l>ecaum 
made  to  the  master) ;  1858.  Shifflef.ta«,  14  id. 
6S7  (a  member  of  the  jailer",  family  and  ataff- 
admitted);  1890.  Karlv's  Cage.  86 "Va.  927  11 
S.  K.  795  (a  priv.ite  detective  who  had  secured 
eyidence  against  the  accnsed,  admitted). 
'  73  Mo.  705. 

•  G<i.  Cr.  Code  1895,  f  1006  (-To  make 
a  confeiwion  admisKible,  it  must  have  been 
made  voluntarily,  without  being  iiidnre.l  by  an- 
other, by  the  slightest  hope  of  Iwiicfit  or  remot- 
est fear  of  injury  ") ;  §  1007  ("  The  fact  that  a 
confession  •»  made  under  a  spiritual  exhorta- 
tion, or  a  promise  of  secrecy,  or  a  proniiMe  of  a 
collateral  benefit,  shaU  not  exclude  it";;  Jlaie 
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mon-Uw  rale,  and  oannot  be  said  on  the  whole  to  hare  effMtetl  any  ch 
luuch  kM  anj  improvement ;  except  that  in  Hawaii,  Indiana,  and  Waal 
ton  the  ra*lical  step  of  deairable  roform  {pott,  9  867)  hat  buvn  Uiken,  an( 
traditional  rule*  an  practically  aboli»hed;  and  that  in  Texas  the  ru 
exclusion  is  made  even  stricter  than  before. 

S  832.  Advice  that  "  tt  woiUa  be  better  to  teU  the  tmtk,"  or  its  eqalvi 
On  principle,  the  advice  by  any  person  whatever  that  it  woultl  he  bvtl 
tell  tke  truth  cannot  possibly  vitiate  the  confession,  since  by  hy|>otheHi 
worst  that  it  can  evoke  is  the  truth,  and  tliero  is  thus  no  ruk  of  acce 
a  false  confession  {ante,  {  822).  The  confessor  is  not  obliged  to  cl 
between  silence  and  a  false  confession  having  powerful  advantages 
advantages  are  attached  to  the  utterance  uf  the  truth  ;  and,  however  te 
ing  we  may  suppose  them  to  be,  there  is  nothing  in  the  nature  oi 
temptation  to  make  the  statement  untrustworthy ;  for  if  it  has  avaih 
all,  it  has  availed  to  bring  out  the  truth. 

Neverthi^Iess,  judges  have  been  found  with  such  extraordinary  scrupul 
as  to  exclude  coufesHions  following  such  advice.'    The  practical  result  i 

Civil  L«»i  IS97, 1  1417  ("No  confMilan  which 
ii  toniUreil  iu  eriileuce  on  any  trial,  dull  be  ra- 
W-twl  on  th*  grounil  that  a  promine  or  threat 
IM*  been  held  uat  to  the  |ien<>n  cuDfewliiK.  nn- 
lew  the  .rudse  or  other  preaiding  officer  ahiill  lie 
o(  opinion  thaC  the  iuilui-einent  waa  really  cal- 
culated to  canw  au  nntrue  admiaaiua  of  gnllt  to 
be  made");  1885,  Kepoblic  v.  HaugCbeuuK,  10 
Haw  •«  (atatata  applied)  ;  Ind.  Her.  8t.  1897, 
I  ISM  ("The  confeaalon  of  a  defendant  made 
■nder  inducement,  with  all  the  circomatanrea, 
may  be  i;i«an  iu  evidence  againat  him,  except 
when  inaite  under  the  influence  of  fear,  pro 
dueed  br  thnaU");  Minn.  Oen.  St.  1894, 
I  }766  ('  A  confesaion  of  a  defendant,  whether 
maila  in  the  courae  of  judicial  pruceedingit,  or  to 
a  private  peraon,  cannot  be  given  in  evidence 
SKaiitKi  biin.  when  ma<le  under  the  influence  of 
fe;ir  pro<<uced  bv  tlireaU ") ;  N.  Y.  C.  Cr.  1*. 
1881,  f  39}  (ccmfeaniim,  "  wliether  in  .i.e  courae 
of  juilicial  procewliaii;!)  or  to  a  private  penou,"  ia 
adiniaaible,  "  nnleai4  moile  under  the  influence  of 
fear  pro  luced  hv  threats,  or  nuieaa  made  upon 
a  atipniatiou  ot  the  diatrict  attorney  that  ha 
ahall  not  l>e  proaecuted  therefor ") ;  Or.  C.  Cr. 
P.  1892,  {  1368  ("  A  confeaiiion  of  a  defendant, 
whether  in  the  course  of  judicial  pro''aedinm  or 
to  a  private  penwn.  cannot  be  given  in  eviilenca 
ajpiiiiKt  him.  when  m'Kle  under  the  influence  of 
fnir  pnxluced  lyr  threata");  Tex.  C.  Cr.  P. 
189.5,  t  789  ("The  confeMion  of  a  defenihint 
may  he  need  in  evidence  agsinat  him  if  it  ap- 
pear that  the  aame  waa  freely  made  without 
compulaion  ur  peritoaiiion.  under  the  rnlea  here- 
after prewrihed");  }  790  ("  Tlie  confeaaion 
ahall  not  lie  uaed  if  at  the  time  it  waa  made  the 
defendant  waa  in  jail  or  other  place  of  conflne- 
meut,  nor  while  he  ia  in  cuatodr  of  an  officer, 
onlem  aiich  confesaioii  be  made  in  the  voluntary 
atatement  of  the  accuaed,  taken  before  an  ex- 
aminiuK  court  in  acronlance  with  law.  or  be 
made  voluntarily  after  havlnfc  been  flrat  can- 
tioued  that  it  may  be  uaed  againat  him,  or  nn- 
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kaa  in  connection  with  aoch  roofeaainn  h< 
ilatameut  of  (wu  or  of  circuinatancea  tl 
found  to  be  tme,  which  conduce  to  eatabli 
foWt,  auch  aa  the  Aiidihg  uf  accreted  or 
property  or  iuatruinent  with  whiih  be  ata 
offence  waa  comniiltad  ") ;  ll'iisA.  C.  a 
1897,  I  694S  ("The  confeaainn  uf  a  def< 
mail*  under  inducement,  with  all  the  c 
ataucea,  may  be  given  aa  •viileiiici  a)(»ina 
except  when  mwle  uiidar  the  iiiHucmi.  ■ 

frudnced  bythraau");  1893,  State  >'.  lit 
3  Waah.  5,  43  Pac.  •17 1"  the  furmer  rul 
excluding  conteaaiona  made  under  imlnc 
doet  not  obtain  in  Ihia  (State,  iu  coumkiuc 
thia  atatnte  "I. 

'  In  tlie  fidlowing  ctae*  tlio  confeaaii 
•xcloded:  England:  1833,  K.  >.  Knucb,  S( 
539,  Parlie,  .1.  (bv  a  conatalil«,  "  Klie  liad 
tell  the  truth  or  It  would  lie  upon  her  ") ; 
a  V.  Hearn,  C.  *  M.  109  (■  if  ahe  diil  ii 
the  truth,  he  would  aend  for  a  coiiatalile  I 
her") ;  1846,  U.  v.  Laugher,  2  C.  ft  K.  S 
the  aocnae<l'a  hnaband  in  the  praeiice 
arreatiiig  conatalde ;  told  "  to  tell  tlie  ti 
excluded  on  mixed  grounda) :  1848, 
Oamer,  1  Den.  Cr.  C.  329,  Maule  and  I'a 
JJ. ;  1831,  Pollocit,  C.  B.,  in  K.  >'.  Baldr^ 
441 ;  1861,  R.  If.  Parker,  Uigli  &  C.  41{ 
Ii.  c.  Rate,  II  Cox  Cr.  680,  Smith,  .1.; 
R.  V.  Dogherty,  13  iil.  11  (Ire),  Wlii 
C.  J. :  1881,  K.  V.  Fennell,  7  Q.  R.  1) 
1893,  R.  V.  Thompaon,  1  Q  R.  16. 18,  Ci 
vmhit.  Pullock,  C.  B.  in  R  r.  Baldrr, 
di'itingniahed  between  "tell  the  trntti' 
".yon  had  better  tell  the  trnth  " ;  hnt  thii 
ditv  aeema  not  to  be  elaewhere  advanced. 
adn:  1889.  R.  v.  Romp,  17  Ont.  5r.7 
trnth  would  go  better  tlian  a  lie  " ;  pxrli 
United  SM--II :  I89S,  Hanliii  >•.  State.  6( 
S3,  48  S.  W.  904  (by  the  xbcritr.  that  to  t 
trnth  wonlil  aitve  the  defendant  from  the 
penaltv);  1874,  People  r.  linrrle.  4!>  Cn 
1890,  People  V.  Thompaon,  84  id.  605,  1 
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8M;  igos,  Ptopi»  V.  Gooialn,  116  id.  6M.  «S 
IV.  487;  IW^rWwt  „.  L.  ».:  io  l!  C  Abi? 
84.,  351  (■■  \ou  hav*  Iwen  Mlmir  nw  a  twck  of 

do.l«l);  l«W.  Slate   v.  Attgiwte,  SO  U.  Au 

exiluUed  on  the  farts);    1M7,  Com.  »   Curti. 
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to  U  aura  to  tell  the  tnith)  •  -  liT^  L^ii    Ll     ■ /^'  '»•«'•»'«»"  had  told  tb.  priioner 

J.  //:»tbt«'.i.l*7w-r  Jir,  '"'J  '  ^-^-"'"-  "'  -T  h.  wa.  ,„„o. 
CotifeMio,.,.  M  .1™1  y "X  wh  ch  ,.?1^*  "i^-'  ^  «-lfuilty.  If  that  waa  true.  .  .  . 
to  .uppo..  tC  n    CbSLr  for  hint  IV".^"  '^""^  '"'  "^  '"'«"'"•  »^"'lf  ''«> 

--.  to  .paak  the  truth  U  .U.U..g  ZZttL  ^l i!  X^K^'X' •••'""'  ' 

""•UKh  to  My  that  the  rulii.R  take,  ii,  p|„, 
a.jM.og  thoee  whi.h   have  reJJhod  the  hi^l^t 

„Z  T'  ■'/  '"I"'".  "'•  '""  »'  e>«dei.c.ra 
TT- V'.""!^'*;*'  -''"'""i'i'm  and  to  bot  it  i> 

jultor,  C.  J.,  ai,d  Brown,  J..  oi,«.,„,  „,i„_ 
lo  eapport  thb  contention  involve  a  rrflie. 
ment  of  analyi,  »hld,,  while  it  may  ,"ow 
miir»-ellom  memphviicel  al.ilitv,  i,  oY  little 
weight  In  practiraf  affain  •).  '(\,m,i„  tiJ 
««.  dt«l  ,-,,  ,  838  ,"  Yoi  h«l  u'tteTc";;! 

ti  «?^u-  *y""''  '««.  K.  V.  Ilewiit.  Carr.  * 
M.  534  (by  the  nrowcutor,  ".he  would  forgive 
the  accu»U  if  .he  told  the  truth  ")  ;  iMa,  frle. 
J.  in  H    I,  Moore.  »  I)en.  Cr.  C  5»3  ("A.  a 

n.?-!,*.-  »r'^*'*i"  ,•*•'»"««''">  ««  «»ll  the  truth 
ought  not  UjcxdndcacoiiffMlon");  1*67  H  v 
Jar»i.,  10  Cox  Cr.  674,  L.  K   1   C  C.  M.  96 ,1, 
a  proaeeutor.  advi,-e  to  auawer  truthfully) ;  1878 
H.  i-.  Reeve    la  id.    179,  L.  M.  I  C.  (■  k  362 
(   you  had  better  as  good  hoys  tell  the  truth," 
by  necniwil  •   mother    in    the    ion.t«ble'.  i  rf^ 
ence  i    l^ i;il«l  Slaltt :    1861,    Aaron   r.  Si.te. 
J.    Ala.    106    (Stone,   J.,  writing  an   cffe, tive 
opinion);    1876,  Meinaka  i-.  State,   55  id    47- 
1881,  Hedd    r.  State.  69  id    !i59.  un.Ut;  I80I.' 
HiilTman  r.  State,  130  id.  89,  30  So.  394-  1846 
State  ».  Potter,    18  Conn.    178,  umbi, ;    lw«,' 
State  r.  Ilarman.  3  HarriuBt.  567,  umbit;  1852 
Stephen  ».  State,  II   Oa.  234  ("tell  the  truth  if 
yon  i-ay  anything  ") ;   1856,  Hafe  v.  State.  20  id. 
62,  68  (liv  a  .herifl,  "  if   he  did  do  it,  hr  hail 
better  acknnwieilge  It ;  if  not,  not  to  arkiiowl- 
eilue  it") ;  1886,  Valentine  r.  State,  77  id.  472, 
479  (hy  the  proMvntor,  "  it  w<  iild  lie  better  to 
tell  the  truth   if   he   was  g>         to  tell    any- 
thing");    189.1,    Hardy    v.    L.    8.,    3    1).  C. 
App.    35.    39  (prnmine    that    if    he    had    not 
done  the  act  charged,  thev  wonld  do  what  they 
could  for  him  ;  ailmitteil.  on  thecirrnnistancee); 


it  was  better  for  a  luaii  wh  •  was  guiliv  to  pleuS 
guilty,  for  be  got  a  lighter  wntaiice"");  \w 
lord  c.  Suta,  li  .Mm.  101,  21   So.  524  (bv  a 


,1  ^ — 7'  ■•«■■■■    tvi,   ai    oo.    024 

rollce  oacer);  1900,  llaniiltoo  0.  Stata.  77 'Id 
75,  27  So.  606;  1901,  Stata  ...  Hi»n  164  Mo 
654  65  S.W.849  (that  it  "  ^^TVuZ"^- 
V    t' ™,''i,'",'l^*  »  "  •tafment") ;  1858.  State  ». 

^"'i-  ".!^  .."•.'!*  '""  •''•  »■•''  «»  "••  •■"ilJinK 

OB  are,  aha  had  bettor  own  it  "1 :  1874  .State  .■ 

WhitfleW,  70  N.  C.  356  (hy  a  ^J^rt^y'^, 

I  believe  you  are  guilty;  if  you  are  yon  bad 

i^if-i^^iSa'  ^  •  ""  "•..""*  ^*'"  '"^  '*""  '*" 
; ...  ' '      . '•  *'"'"    ' '•  H»nnan,  4  Pa.  St.  269 

you  ) ;  1903,  State  e.  Nagle,  —  R  I  —  u 
Atl.  1063  (that  "  the  truth  ought  to  be  told  "  • 
exclude,!  here,  hecauw.  the  circnmstancea  were' 
anch  that  the  prisoner  might  naturally  hava 
nndeiatood  it  as  recommending  a  coiifenion  -)  j 
J".  '.*"?S!ir  ^"''y-  '  """'•'^  3"  (coraplicatid 
Sup  182  (the  defendant  was  under  arrast  and 

Jl^w'f  «'"»''•  "*''•  "'  ""  'hief  of  poll™ ; 
wnen  Mr.  Braro  came  into  mv  office,  I  said 
to  him  •  •  Brum,  wa  are  trying  t<;  unravel  this 
horrible  mystery."  I  said:  '^our  position  is 
lather  an  awkward  one.  I  have  luul  Brown  in 
this  (jfflce,  and  he  made  a  statement  that  he  saw 
Tou  do  the  murder."  He  said  :  "  He  ould  not 
have  seen  me.  Where  w.11.  he »  "  I  mill  •  "  He 
states  he  was  at  the  wheel."    "  Well,"  hi  said. 

he  conld  not  see  me  from  there."     I  said  : 

Now,  lu-jk  here.  Bram.  I  am  satisfled  that  vou 
killol  the  captain  from  all  I  have  hear<l  from 
Mr.  Brown.  But."  I  said,  "imme  of  n.  here 
think  yon  could  not  have  done  all  that  crime 
alono  If  you  had  an  accomplice,  von  shonld 
mv  K..  and  not  have  the  blame  of  this  horrible 

think  thaJ  Brown  U  fcni?  ^^l  !''i*/''T      I''*"  •••*  'I"'""!*"'    him-elf    Arat   made    the 
tnmK,  that  Brown  b  the  murderer;  hut  I  don't      inquiry  of  the  other  person) ;   1900,  State  v. 
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In  coming  now  to  the  inducenienta  which  may  on  principle  be  prop 
repudiated,  it  is  best  to  take  them  up  approximately  in  the  order  of  ( 
strengtii ;  *  and  first,  therefore,  of  a 

§  833.  Thraat  of  Cotporal  Violene*  (Rack,  WUp,  Lynohlag,  "Bwaat-bo 
A  threat  of  corporal  violence  is  the  clearest  ca.se  of  an  inducement  tliat 
vitiate  the  confession.  To  escape  the  disagreeable  consequences  of  silenc 
whip,  gallows,  or  rack— ,  the  threatened  person  naturally  prefers  to  v 
what  his  tormentors  desire  to  hear,  —a  confession.  He  trusts  to  chanc 
enable  him  to  repudiate  his  untrue  avowal  and  vindicate  his  innocence;  or 
haps,  under  the  violent  pain  of  tlie  rack,  he  thinks  of  nothing  but  the  pre 
relief  from  agony  which  his  confession  will  gain  him.  Yet  not  every  th 
of  violence  is  necessarily  sufficient  to  cause  distrust  of  the  confession  wl 
follows  it ;  "  I  shall  put  you  out  of  my  house  unless  you  confess  youi 
guilty  of  this  murder"  has  obviously  no  tendency  to  cause  a  false  confess 
But  the  typical  cases  of  such  violence  in  legal  annals  —  the  rack  of  the 
quisitor,  the  whip  of  the  slave-owner,  and  the  slip-noose  of  the  jail-brt 
ing  mob  —  serve  as  the  clearest  and  usually  the  least  questionable  instat 
of  an  induceu)ent  which  vitiates  a  confession  for  evidential  purposes. 

That  a  confession  obtained  by  the  rack,  or  a  threat  of  the  rack,  is  inadi 
sible  was  apparently  never  judicially  decided ; '  that  it  would  l)e  inadmiss 
is  of  course  unquestioned  to-day.  Coiifessi(ms  obtained  from  slaves  under 
whip,  or  a  threat  of  the  whip,  have  usually  been  excluded,  upon  the  circi 

Kornrtett.  62  Kan.  331.  81  P»c.  805 ;  I87S.  Nich-  GoMett,  9  Rich.  L.  428  ("  it  ii>  a  htui  urninc 
olwn  1-.  vSute.  3«  Md.  IM  C  I  want  jrou  to  tell  have  sot  into :  von  h.„l  L»*,  ,^H,17Z^, 
mo  the  trath  aiid  make  a  clean  breast  of  it " 


IS-M,  (Tom.  ».  Morev,  1  Gray  462  ("itwaa  better 
for  all  concerned  in  all  caaei  for  the  (tnilty 
party  to  confem");  1857,  Com.  r.  Tuckerman, 
10  ill.  191,  ifihIiU  (it  waa  pointed  out  that  the 
promlMH  must  he  made  to  mduce  the  accused  to 
m.iko  a  confemiDU  of  guilt) ;  1875,  Com.  v. 
Mitchell.  117  M^uh.  4.32  (by  an  officer,  "the 
more  lien  tolil  iu  Kuoh  caaen,  the  dee|>er  one  gets 
iu  the  mnd");  IS76,  Com.  v.  Smith,  119  id. 
S07  (•'  tell  the  whole  truth  ") ;  I8*J,  Com.  «. 
Nott,  1.15  id.  269.  armhir;  1869,  State  i'.  Staler, 
It  Minn.  Ill;  1841,  Hawkins  v.  State,  7  Mo. 
192,  trmlx'e;  I8S1,  State  v.  Patterson,  73  id.  69; 
1888,  Stater.  Andpmoii,  96  id.  249,  9  8.  W.  6."I6; 
189.1,  State  r.  Koliinaon,  117  id.  649,654,660, 
23  8.  W.  1066  (l.y  the  sheriff  after  arrest,  "It 
will  be  lietter  to  tell  the  truth  about  this  mat- 
ter"; "it  will  b<!  a  relief  to  von";  "whatever 
you  say  to  me  will  prol>alilv  lie  used  against 
you  ") ;  1901,  State  ».  Lipscomb,  160  id.  lay  60 
8.  \V.  1081  (by  the  mayor,  "  lietter  tell  the 
straight  truth");  1902,  State  v.  Armstrong,— 
id.  — ,  66  8.  W.  961  i  1899, 1'eople  r.  Kennwly. 
159  N.  Y.  346,  .M  \  R.  51  (by  a  iKilice^iergeant. 
that  ••  he  could  jiwt  as  well  tidl  him  the  truth, 
ax  it  would  save  the  former  a  lot  of  trouble  ") ; 
18-J7,  State  p.  Cowan,  7  Ired  243  ("unless  you 
ran  account  for  yonr  posscssioii  of  the  watch,  I 
■hall  have  to  rammit  yon  for  trial  " ;  construed 
■s  not  reunlring  a  confession  of  guilt) ;  1857, 
Fonta  V.  State,  8  Uh.  8t.  107;    1856,  State  v. 
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have  got  into ;  you  hud  lietter  tell  the  truti 
1846,  State  ».  Kirliy,  1  Strobh.  155  ("if 
confesa  you  may  be  pardoned,  but  do  not  ci^ 
if  yon  are  innocent");  1902,  Grimainin 
State.  —  Tex.  Cr.  —  .  69  8.  W.  583  ("  the 
yon  can  do  is  to  tell  the  truth,"  by  a  nu 
trate);  1864,  .State  v.  Carr,  37  Vt.  192, 
$rmlJt  {••  if  von  are  going  to  tell  anvthing, 
the  truth,  tell  it  just  as  it  was  ").  Compare 
citations  /»•/,  §  838  ("  Yon  had  better  coufes 

The  advii*  "^ou  had  better  tell  the  trn 
ma,v  under  the  circumstances  be  iiiterpretei 
advice  to  avow  guilt,  and  in  such  a  case 
confession  should  be  excluded,  if  in  that  ji 
diction  the  advice  "von  had  lietter  confc 
(^,  {  8.38)  is  regarded  as  vitiating  the  cot 
sion.  This  has  been  pointed  out  by  I'ierpi 
J.,  in  State  v.  Walker,  34  Vt.  .302 :  "  Hut  i 
said  that  these  were  only  indncements  to  lelt 
tnitk,  and  had  no  tendency  to  induce  a  confet^! 
that  was  not  true.  This  is  true  to  the  ear  of 
respondent,  hut  it  is  not  wi  to  hin  understand 
.  .  .  The  prisoner  un<lerKtiuids  that,  whethei 
IS  innocent  or  not,  it  will  iu  s<ime  way  better 
condition  to  tell  a  different  story."'  Mam 
the  excluding  decisions  above  noted  are  pcrfi 
to  be  explained  on  this  theory. 

*  Mr.  liest's  classification  (Kvidence,  ft  5 
572)  is  based  on  the  kind  of  the  motive; 
this  is  more  useful  psychologically  than  legai 
the  pnibable  strength'  of  the  iodncemeut  b 
important  element. 

>  Ai>U,  I  818. 
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stances  of  the  case  presented.'  Confessions  made  in  fear  of  a  mob  are  usually 
luade  under  c.rcu,nsUnce8  calculated  to  educe  a  false  c.nfe.ssio,. ;  a„.  „ 
nhnoet  all  i.e  instances  brougl.t  before  the  Courts  they  have  l«en  excluded 
usually  wuh  propnety  upon  the  facU  of  the  cas..»  Other  instances  „f  vS 
lence  or  physical  intimidation  seem  to  l«  rare.*  The  "sweat-box"  of  the 
police  so  far  as  it  may  signify  direct  physical  intimidation,  by  sfirvation 
or  .,  herwise.  would  invalidate  a  confession ;  but  the  term  is  often  exagge" 
ratedly  npphed  to  any  form  of  solitary  confinement  and  does  not  then  sigSfy 
such  intiniulation  as  would  exclude  a  confe.saion.' 

§  834.   Proml..  of  Pydon.     A  promise  of  pardon  is  usually  made  directly 
conditional  upon  the  furnishing  of  evidence  for  the  Crown  or  the  State 


•In  nil  the  fullnwiii);  ca«io».  except  an  notwl, 
tbfi  ruiifenKiDii  wn»  (•xclndetl :  184?,  Stiitc  r 
«  lariKM  II  Alu.  257  (under  a  wliinphiK  and 
llircatK  nf  whipiiinR,  a  KJave  was  asked  to  eon- 
few  KUilt):  1S50,  Si«nee  r.  State,  17  iil  1'17 
(liore  a  Blave  wan  merely  tied ;  the  uTOge  of  the 
ni.i»ter  to  tie  I«fore  whipping  mi.  't  indii-ate  the 
fear  of  whipping  a«  the  eontro.'  intliieiire)  ■ 
I8.U,  W}«u  r.  State,  25  id.  12  (.  ..nation  to  a 
slave  hy  a  inanU'r  that  a  roiifegsion  of  ciiilt 
wniild  make  the  matter  Iietter) ;  185.5  RriHter  r 
State  2lJ  i<l.  107.  \M  (whipping  of  a  nlave  to 
make  him  eonfeiw) ;  18ti;),  Joe  c.  Stale.  38  id.  422 
(iniiination  lo  a  iilave.  by  a  maitter  who  had 
tiiil  him  to  a  log  and  wan  about  to  whip  him, 
that  lux  puiiiHhmeut  w.mld  be  lighter  if  he  would 
ronfesx);  1852,  Van  lliiren  r.  Sliite,  24  Miim.  512 
(ii'-'ro  after  two  wliippinga  a  nlave  Aiiallv  <on- 
feswd);  1861,  Frank  r.  .State,  39  id.  710  (here 
anothi'r  alave  w:i8  whip|)eil,  for  wnne  un^ineeilied 
c«H»e,  near  theacrUMed  at  the  time  of  r»ii/e«»iuii  • 
ailmitu-.!)  i  1829,  IIe<tor  v.  State,  2  Mo.  166 
(here  a  niave  wan  Inalied  all  night  and  then  eon- 
feaaeil  in  the  morning). 

•  The  confewion  waa  exriuilcd,  except  aa 
otherwi,«  noted  :  I  SSI,  Yoniig  r.  State.  68  Ala 
57«  (a  eMwd  of  men  tiH>k  the  arensed  from  the  iaii 
aim  to  the  aeene  of  killing,  where  thev  confe»«e.l 
but  not  nnder  aiiy  expre.sa  threatx) ;  '1881  Kedd 
r.  State,  69  id.  258  (the  sheriff,  after  a  nioli 
coining  to  lynch  the  accused  had  been  disiiersed, 
told  hull  that  in  siicli  cases  it  Wiui  aometiniea 
lieat  to  plead  gniltv,  and  he  confessed);  1 30.1 
Hunt  e.  State,  135  id.  I,  X\  So.  329  (nil  oflicer'a 
promiae  to  protect  the  accuaeil  from  the  violence 
of  persona  desiring  revenge,  h^ld  not  an  im- 
pro|iei  inducement),  1866,  Miller  r.  I'eojde,  39 
111.  457  (a  mob  hung  the  accused  reiieatediv,  to 
make  him  confess);  1897,  Taylor  c.  Com.,"  — 
Kv— .■•2  8.  W.  1125  (confession  ma'e  to 
deputy  sheriff  under  promise  to  protect  from  im- 
I>endiiig  mob  violence,  excluded) ;  1897,  Dugan 
i;  Com  ,  lOJ  id.  241,  43  S.  W.  418  (confession 
(luring  public  excitement,  admitteil  on  the  facts) ; 
1 882,  State  r.  Revells,  34  Ia.  A  n.  384  ( t he  accused 
was  III  the  hands  of  an  armed  bmlv,  but  they 
were  merely  taking  him  liack  after  capture  iu 
fresh  pursuit,  made  no  threats,  and  expresslv 
cautioned  him  that  his  statements  would  he 
used) ;  1899,  State  r.  Young,  52  id.  478,  27  So. 
50  (confession  to  private  captors,  with  a  rope 
around  his  ueck,  aiui  in  danger  of  lynchiugji 


1844.  I'eter  v.  State,  4  Sm.  &  M.  36  (a  mob 
threatening  hanging);  I894,  Williams  c.St.ite. 
Jan,  «  1.'''  '*  ^1;  '*'*  (confession  to  a  m..h) ; 
ISftr  .McMaslcr  r.  State,  —id.—  ,34  So  156 
(confessioi,  in  jail,  under  fear  of  a  mob,  and  a 
pnmiise  to  "help  you  out");  1901,  State  r 
SKiore,  160  Mo.  44.),  61  S.  W.  199  (threat  of 
mob  vi.dence) ;  1871.  Terr,  e  McClin,  1  M„„t. 
3Jti  (the  sheriff  gave  the  a<l»ice  to  coiifes.s,  and 
amcd)nt  the  lime  snrmnnded  the  jail  threaten- 
inir  a  hanging  if  a  confession  was  not  niaiie)- 

l>:...  State  c.   Dihly,  72  N.   C.  .127  (vi me 

used) ;  188it.  State  r.  Drake,  82  id.  593  (same  •  a 
poor  decision);  isyi,  I)..athridge  r.  State  1 
.Sneeii  76  (threats  to  take  life) ;  1867,  Wiirnn  r 
State.  29  Tex.  369  (threats  to  hang  if  confession 
was  not  made) :  1871,  Ririies  r.  .Mate.  36  id.  .156 
(the  .-i.cusiMl  was  taken  from  the  jail  nt  night  by 
]iersons  in  disguise  and  threaleneil  with  hang- 
ing) ;  1870,  'Ihompsim's  Vase.  20  (iratt.  731 
(made  under  fear  of  a  mol>  surrounding  the 
ai-cuscd).  " 

•  1824,  n.  V.  Thornton,  1  ifonl  Cr  C  27 
(conduct  held  on  the  facts  not  toexclmle.  though 
intimidating  in  its  nature);  18.15,  K.  ,•  Wihl  lb 
452  (sjime) ;  189.1,  Beckham  r.  State,  100  Ala.  15, 
17,  14  So.  859  (threat  construed  as  iniplving 
VKdence  and  inducing  fear;  excluded);  i89.5 
State  p.  lirittain,  117  N.  (;.  78.1,  23  S.  K.  4.13 
(hnsliand  threatening  to  ahnndon  wife,  to  make 
her  confess  incest  with  her  father;  excluded). 
()f  course  threats  of  violonco  made  nller  the  con- 
fession are  of  no  consequence:  1803,  State  r 
Jenkins,  5  Vt.  379. 

»  I8;»5,  State  v.  Watt,  47  Ia  An.  630.  17  So. 
164  (the  mere  fact  that  firearms  were  in  the  room 
for  the  use  of  defending  the  accused  against  re- 
leas«>,  held  not  to  exclude) ;  1898,  State  p.  MWrt 
50  id.  481,  23  So.  609  Iconfessiou  extorted  by 
violence  hy  sheriff,  excluded  I;  1902,  Animoiis 
r.  State,  80  Miss.  592,  32  So.  »  (confessi.m  maile 
in  a  "swcat-hox,"  six  feet  bv  eight,  under  ex- 
hortation that  "It  wouhl  lie'lwtter  to  tell  the 
tmth,"  the  custom  lieing  to  let  n  prisoner  out  of 
the  Imx  when  he  confessed  what  the  isdiee 
"  thought  that  he  ought  to, "  hebl  iimdiiiisMl.le) ; 
1897,  State  r.  McCullum,  18  W.i  i.  394,  51  I'ac. 
1044  (the  defendant  was  put  .;;  ,1  dark  cell  in 
order  to  make  him  confess;  c:"liiJ..'.i..  That 
the  mere  slate  of  being  arroud  or  a  ifintd  i« 
jail  does  not  exclude,  see  fiotl,  )f(  847,  SSI 
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Whether  the  confessing  person  fulfils  his  engagement  or  not,  it  is  ob^ 
that  such  a  confession,  made  as  it  is  on  the  faith  of  a  complete  immu 
from  everything  but  the  moral  and  "social  consequences  of  acknowle 
guilt,  may  well  be  treated  as  untrustworthy.  The  stronger  the  appa 
case  against  the  accused,  the  greater  the  temptation,  even  to  the  innoi 
to  accept  a  sure  legal  immunity  (weighted  though  it  may  be  with  unplea 
consequences  of  an  indefinite  sort),  in  order  to  escape  probable  legal  cone 
nation.  Yet  it  was  only  by  the  ISOOs  that  the  doctrine  can  be  said  to  1 
been  fully  established.  It  has  already  been  seen  •  that  the  doctrine  of  u 
approvers'  confessions  against  themselves  was  sanctioned  as  late  as  ] 
Mansfield's  time;  and  in  Francia's  Trial,  in  1716,*  a  confession  obta 
apparently  by  a  direct  promise  of  favor  was  allowed  to  be  used,  the  ace 
having  failed,  it  was  said,  to  disclose  all  that  he  promised.  Moreove 
Rudd's  Case,  in  1775,'  although  Lord  Mansfield  declared  that  the  confea 
even  of  an  accomplice  who  had  not  revealed  the  whole  truth  would  "  l 
no  prejudice  to  her  on  the  trial,"  and  although  there  are  two  other  repo 
instances  in  the  same  century  of  the  exclusion  of  accomplices'  confess 
thus  induced*  this  doctrine  does  not  seem  to  have  become  established 
some  time — ,at  least,  for  accomplices  who  broke  their  faith  by  failiuj 
furnish  the  promised  disclosures ;  for  Mr.  Starkie,  on  the  authority  of  a 
otherwise  unreported*  was  able  to  state  the  practice  of  1824  as  recei' 
such  a  confession.'  Undoubtedly,  however,  though  no  subsequent  Eng 
decision  exi«ts,  any  confession  obtained  by  a  promise  of  pardon  would  tl 
to-day  be  excluded ;  and  the  principle  has  been  well  expounded  in  an  I 
decision : 

1866,  O'Hagan,  J.,  in  R.  v.  GUlu,  U  Cox  Cr.  69 :  "  I  think  the  question  must  b« 
thus :  Was  the  prisoner  induced  by  a  pei-son  in  authority  to  make  the  informal 
criminating  bimself  by  the  hope  of  obtaining  the  immunity  of  an  approver  ?  I  t 
he  was.  ...  lie  became  a  Crown  witness  in  the  reasonable  expectation  that  he  w 
escape  punishment  as  a  return  for  hit  accepted  services  in  bringing  other  offendei 
justice."' 

In  the  United  States  such  promises  have  always  been  regarded  as  vitiai 
the  confession.'    But  it  must  be  remembered  that  neither  this  nor  any  ol 


^  Ante,  i  818. 

»  15  How.  .St.  Tr.  920;  ante,  {  818. 

»  I  Leath  Cr.  C.  .id  eil ,  135 ;  ante,  <  819. 

•  1783,  B.  V.  Warickshall,  1  Leach,  3d  ed., 
MS  (an  arcessorv'x  cnnfetwion  obtained  "  by 
pr(>niiiie  of  favor '';  excluded) ;  1790,  K.  r.  Hall, 
8  id.  6.36,  note  (where  the  witcess  to  the  con- 
fewion  had  l«eeii  iwkixl  by  the  defendant  to  ask 
the  justice  to  admit  him  as  Cmwn's  evidence). 

•  1818,  Burley's  Cane  (where  after  confps- 
dion  the  accn^d  hail  declined  to  testify  agaiiiHt 
the  other  person). 

•  1824,  St,irki«,  Evidence,  II,  13  ("The  «d- 
miAKJon  of  the  party  an  a  witness  amoants  to 
a  promise  of  recommendation  to  merer,  upon 
condition  of  his  making  a  fall  and  fair  disclosure 


his  claim  to  favor,  and  ia  liable  to  be  tried 
convicted  npon  his  confession  "). 

'  Three  of  the  nine  jnd);es  here  dissente 
t)ie  facts  of  the  case ;  Bnrley's  Case  was  trc 
as  not  involving  this  point.  There  is  nm 
Irish  ruling :  1841,  ReriRan'a  Case,  1  Ir.  Cir 
177  (the  accused  )iad  been  confliied  with  aim' 
who  had  turned  Queen's  evidence,  and  thi 
cnsed,  in  confessing,  had  this  in  mind,  hut 
cautioned  against  hoping;  Crampton.  J., 
mitted  the  confession,  because,  whatever  thi 
pectations  might  have  been,  ihey  had  not 
iiiilnced  by  any  one  in  anthoritv). 

•  1830.  Com.  V.  Knapp.  9  Pick.  499  (a  cai 
peculiar  circumstances) ;  1 878,  State  r.  John 
30  Ijk.  An.  881 ;  1849,  Conley  t>.  State,  13 


If   li. 


hL'.'ii!^„'/.ir"'"'^":™"  "(."'*  '""">■.  •••"."•     *70.  „mhlf!  \»7i,  i^garl'y'e.'  Sutirs' B 
biMcb  of  the  condttion,  the  accomplice  forfeits     520,  S26;  ISM,  StateT.  Cair,  87  Vt  191. 

950 


Chap.  XXVIH 


ff  815-667] 


CONFESSIONS  J  INDUCEMENT. 


1839 

inducement  can  on  principle  exclude  a  confession  where  the  agreement  i. 
merely  to  tell  the  truth  (and  not  necessarily  to  avow  cuilt)  •      "^"°"°'  " 
Here  may  be  noted  the  absurd  inconsistency  of  receivinif  acainst  a„oth«, 
person  the  story  of  an  accomplice  who  on  a^romise    f'^iSu    ty t'n 
States  evidence  («„fe,  §  580)  while  rejecting  the  accomplice's  confess  on 
when  offered  against  himself.    The  promise  of  pardon  is7e  d  to  vTt  ate  Z 
story  so  far  as  it  affects  himself,  but  not  so  far  as  it  affects  othTr^-  al 
though  the  natural  instinct  against  false  self-incriminatLTn Lhes  as  I^o^d 
a  guarentee  of  the  truth  of  the  former  as  the  natural  readiZ"^ 
others  furnishes  reason  for  distrusting  the  latter.     That  Cour     accept  the 

iesfofTheti?     Tr^""*  '^  ^"""  ^""^^^  domonstrats  t    7o  low! 
ness  of  the  sentimentahsra  on  which  the  rejection  of  the  former  is  based 

I*avmg  these  genuinely  untrustworthy  inducements,  we  com    „o"  to  a 
cl^s  of  promises  and  threats  which  on  principle  can  be  supposed  toTidate 
a  confession  by  only  a  severe  stretch  of  the  most  sentimental  imaginaSn 
and  jet  they  are  constantly  treated  by  the  Courta  as  effecting  an  excl,  In 
of  tiie  confession ;  and  first,  of  ^       extiusion 

§  835.  inducement.  Involving  a  Lighter  Punlehment  MUder  Treatment  la 
Weon.  or  .Reward  of  Money.  It  is  scarcely  conceivable  (except  in  a  case 
of  extraordinary  circumstances  producing  the  blackest  and  mJst  hopele  ^ 
case  agamst  the  accused)  that  an  innocent  man  would  confess  fa IselyCn 

iTn^'r  u^  "r'  '^''""'""""  °f  P"nishment.  but  a  few  Courts  have 
reached  that  result  and  it  would  in  all  probability  everywhere  be  foil  .wod' 
Equally  inconceivable  is  it  that  a  mere  differencJ  in  tLtment  whl  con- 
fined could  be  an  effective  temptation  to  false  confession  a  Nor  caa  we 
nnagme  tha  liberty  or  life  would  be  voluntarily  bartered  by  an  ii^^LnJ 
person  for  the  money  reward  to  be  obtained  by  giving  evidLe  yet  tW 
result  has  sometimes  been  reached.*    It  is  of  i.u'rse  frue  that  the    esseS 

be  housed  and  fed  for  a  time  in  the  jail ;  and  doubtless  instances  of  the  false 


•  On  th»  principle  the  following  ruline  u 
correct:  1869,  8tate  v.  titaley,  U  TUinn.  112 
( -the  one  of  yon  that  tells  the  utmightent  «t..ry 
•hall  have  the  privilege  of  turning  States  evi- 
dence"; admitted). 

IB,',  'jf^"?"''  ?^'■eP'  "here  otherwiie  note<l: 
1871, 1  eople  V.  Johnson,  41  Cal.  453  (that  there 
wan  enouglj  evidence  to  convict,  and  a  confewion 
would  make  the  punishment  lighter):  1893 
Mate  r.  J-mlan,  87  la.  86,  91,  54  N.  W.  63  (.le- 
fendant  offered  to  "  hand  back  the  stuff,"  if  the 

V^®'.."™'"'*  "  *"y  '•"  '"'"'";  admitted); 
l!M>2,  State  V.  .lay,  116  id.  264,  89  N.  W.  1070 
(that  '  It  would  go  easier  for  him  if  he  would 
tell  about  It") ;  1867,  Com.  ...  Curtis,  97  Maw. 
577  (hope  of  a  lighter  sentence);  1895,  State 
e  Smith  72  Miss.  {20,  18  So.  482  (promising 
■  »?u,'"?,"  "'fln*'"*  t"  mitigate  punishment); 
1896.  Ilarvey  r.  .State.  -    id.  -  ,  20  .So.  837 

N.C.  6«,626,  18  8.  B.  166  (by  ao  officer' "It 
might  be  easier  for  you").        '  ' 


•  Accord  (admitting  the  confession) :  1834. 
n.  ^  Green,  6  C.  4  P.  655,  Bosanquet  and  Tall 
fourd,  JJ.  jfinWe  (when  fint  apprehended,  the 
acense.1  said,  "  If  the  handK:nff8  are  talien  iff  I 
will  cell");  1792,  Corr  „,  DjUon,  4  i)^,  ,,g 
(vanous  intimations  ot  harsher  treatment  while 
confined  for  trial  on  a  capital  charge);  1878 
^tatc  V  Tatro,  50  Vt.  490  (promise  to  take  the 
accused  from  solitary  confinement  while  waiting 
for  trial).  ^ 

»  Eiclndcd:  1S46.  R.  i».  Horner,  1  Cox  Or. 
364,  Tiuilal,  C.  J.  (Where  a  handbill  offering  ■ 
reward  for  accomplice's  testimony  was  shown 
to  the  accused) ;  1853,  R.  v.  Blackburn,  6  id.  337 
(where  tlie  handbill  offering  a  reward  for  evi- 
dence  was  hung  up  in  the  magistrate's  oiBce  and 
Its  contents  were  known  to  the  accused,  who 
was  desirous  of  giving  evident).  Admitted: 
18.58,  State  i:  Wentworth,  37  N.  H.  219  (on  tha 
ground  that  the  reward  should  at  least  appear 
directly  to  have  inSuenced  the  cooftMioD.) 
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confession  of  snch  offences  for  such  a  purpose  have  occurred.  But  that 
reason  for  assuming  that  ordinarily,  or  in  even  an  appreciable  proporti 
cases,  there  is  such  force  in  the  offer  of  a  loaf  of  bread  or  of  a  sum  of  n 
as  to  cause  us  to  distrust  and  to  reject  absolutely  a  confession  so  iud 
Where  the  circumstances  of  a  case  show  that  a  false  confession  was  pro! 
thus  induced,  let  it  be  excluded.  But  to  erect  a  fixed  and  unvarying  ru 
the  basis  of  so  unusual  a  contingency  is  to  eliminate  rationality  froin  th 
of  evidence. 

§  836.  PromisM  of  othar  FaTorable  Lecal  Action  (Cassation  of  ProMO 
Release  from  Anest,  Abstention  from  Arreat).  Coming  under  the  same 
ciple  as  the  preceding  class  are  those  promises  of  other  favorable  legal  a 
which  stop  short  of  promising  complete  immunity  in  the  shape  of  pa 
but  offer  hopes  or  assurances,  detinite  or  indefinite,  implying  a  cessati 
prosecution,  a  recommendation  to  inercy,  or  the  like. 

(1)  A  promise  in  any  way  implying  a  cesaalion  of  prosecution  or  a  r 
from  arreat  has  usually  been  held  to  exclude  the  confession  thus  indi 


>  Enqinnd:  1 784,  Can' CaM,  I  Leach  Cr.  L., 
Sd  ed.,  328,  note  (by  the  injured  person  to  the 
acco-wl  in  cnatody,  "  if  yon  will  tell  mc  where 
my  gi.txU  are,  I  will  i>e  favuralile  to  yoa'; 
Gould,  .r. :  "  The  slightest  hope*  of  mercy  .  .  . 
are  sulHcieut  to  invaliilate  a  confession  ") ;  1809, 
K.  '-.  .lone^,  R.  &  R.  \bl  (by  the  praeecntor. "  if 
the  prisoner  only  face  him  his  money,  he  might 
go  to  the  devil  if  he  pleased  ") ;  1834,  R.  f. 
nimpson,  I  M<kmI  Cr.  C.  410  (th*-  prisoner  was 
t^Iil  by  one  in  authority  that  if  she  would  con- 
fess to  the  crime  she  would  have  her  liberty) ; 


iselotrraDd  itay  proeecation) ;  1889,  / 
i;.  People,  51  111.  238  (the  accused  sigi 
agreement  to  confess  and  to  have  the 
dropped) ;  1878,  State  r.  Von  Sachs,  30  I 
942  (promise  to  release  from  jail,  if  the 
property  was  returned) ;  1804,  Com.  v. 
bock,  r  Mass.  144  (promise  of  favor  I 
prosecntor) ;  1850.  Com.  v.  Taylor,  5  Cui 
(promise  hy  officers  to  nse  inHnence 
favor);  188.1, 1'eople  r.  Wolcott,  51  Mic 
17  N.  W.  78  (assurance  that  he  would  "  | 
easier");  1874,  GarranI  v.  State,  50  Mi 
(by  a  magistrate,  "  I  suspect  you  and  yi 
better  tell  all  abont  it  if  yon  want  to  get 


.1833,  R.  V.  Cooper,  5  C.  &  P.  535  (by  a  magis- 
trate, a  promise  to  <lo  »M  he  couM) ;  'l836,  K.  r. 

l»artridKe,  7  id  552,  Patteson.  J.  (by  the  prose-  1899,  Dranghn  r.  State,  76  id.  574,  25  > 
cutor, "if  vou  will  not  tell,  we  of  conrse  chh  do  (promise  not  to  prosecute) ;  1849,  Cot 
nothing  [for  you]"):  1836,  R.  «  Upchnrch,  I  State,  12  Mo.  470,  tmUe  (promise  by 
Moody  Cr.  C.  465,  before  ton  juilges  ("if  you  portant  witness  not  to  appear) ;  1873,  ."i 
are  giiilty.  ilo  confeiw ;  it  will  perhaps  save  vour  Hagan,  54  id.  192  (promise  to  set  free) 
- lelcl.  14  (.ox  Cr.'639,  State  t.  Brown,  73  nl.  632  (promise  not  tc 


neck");  1881,  R  t>.  Mansfield 
Williams,  J.  (an  implied  promi!<e  of  forgivenesa 
bv  the  prosecutrix)  ;  Cnnada  :  1886.  R.  v  Mc- 
dafferty,  2.5  N.  Br.  396  (the  policeman  thought 
that  S.  would  not  pntsecute  if  he  |!;ot  his  goods 
back,  excluded ;  two  judges  dias ) ;  l/niW 
Slalet:  1S58,  Bob  v.  State,  32  Ala.  566  (prom- 
ise to  a  sl:«re  that  he  wouM  he  sold  awny  a>id 
not  hung) ;  I860,  Mose  n.  State,  36  id.  211,  226 
(promise  by  a  muter  to  get  the  slave  out  of 
the  Slate  if  he  confessed  to  a  killintr) ;  1876, 
Porter  v.  State,  55  id  101  (the  accused  was  told 
that  there  w:u  prjuf  enough  to  hang  him  any- 
how, ami  he  wouM  lie  saved  if  he  would  confess 


cute) ;  1903,  State  i'.  Force,  —  Nebr. 
N.  W.  42  ("  If  yon  tell  all  ntiout  the 
you  will  get  clear,"  exclmleil);  1833,  ^ 
Guild,  10  N.  J.  L.  16.3,  178  (the  evidence 
entirely  clear  aato  the  offers  maile ;  they  i 
a  setting  free) ;  1872,  State  v.  Ixiwhoi 
N.  C.  638  (aband<mment  of  prosecution) 
lioyd  t'.  State,  2  Hnnipli.  40  (promim;  to  i 
have  prosecution  dropped,  it  accused  won 
fess  that  he  did  the  allegeil  malicious  n 
in  fnilic  only) ;  1871,  Hire  i:  State,  3 
217.  223  (promise  not  to  prosecute) ;  183' 
V  Phelps,  II  Vt.  121  (favor  to  lie  shown) 
State  V.  Brierlv.  34  id   30-2  ("  if  H.  [an 


t!».  crimO;    187.3,  Ward  i:  State,  50  Ala.  120  .  , 

f  niaether  the  confession  was  true  or  false,  he  plice|  should  get  the  start  of  yon  [in  confi 
*»»  to  lie  tarneil  loose  ") ;  1895,  Gregg  v.  State,  it  may  go  hard  with  ^ou  ") 
KM  Id  4«,  17  So.  321  (promise  to  end  the  prose- 
cution);  1901,  White  c.  State,  70  Ark.  24,  65 
8.  W.  937  (by  the  injured  person,  "  If  yon  will 
tell  me,  I  won't  bother  yon  ") ;  1867,  People  v. 
Hoy  Yen,  34  CU.  176  (promise  to  set  free) ; 
184.5,  State  v.  Bostwick,  4  Harr.  563  (bv  a  mis- 
tress, "  I  do  not  ex|iect  to  do  anythmg  with 
you") ;  1858,  Smith  •.  State,  10  lod.  106  (prom- 
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In  the  above  citations,  some  of  the 
ments  are  perhaps  specific  enough  to  bri 
cases  under  one  of  the  two  foregoing  S' 
Bnt  no  hard-and-fast  classification  can  be 
for  the  situations  and  the  indncements  sli 
closely  into  one  another.  Nor  would  i 
service.  The  chief  things  to  be  noted 
that  the  dear  tendency  of  tba  CourU  ii 
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s^^ght  to  overpower  innocence,  however  weak  and  fg„  It  i  aT  be  l7 
to  be  sure,  the  law  adopts  Mr.  Justice  Goulds  test*  that  -Z  «r  k.  .' 
hopes  of  .ercy  "  suffice  to  exclude,  the  result  is  unt'pictbl  S^Z 
13  not  a  rational  nor  a  practical  test.  ^^"-"aDie.     nut  tliat 

(2)  Athreatto  arrest,  or  a  prt»nise  net  to  arrest,  is  perhaps  sometimes 
equivalent  to  the  promise  of  a  general  release  fron  hgS  ~Z^^7e 
pmctical  immunity.  Taken  strictly,  however,  it  could  n^t  be'a"  h.c  Smen" 
of  any  consequence  ;  for  the  benefit  of  merely  temporary  liberty  an  1  aX 
be  so  great  as  to  mduce  a  false  confession  with  all  its  ultimate  r  sks  Nevei 
theless  such  a  threat  or  promise  has  usually  been  as.in.ilated  to  the  1- 
ceding  more  weighty  ones,  and  has  availed  to  exclude  the  confession^' "^  ^ 

§  837.   A«urano.  that  "Wh.t  you  .ay  wlU  ba   n«d  for  you,"  or  "  u..d 
*T"  ^T".  JV  "^^^  P°"*=^  °^  *^°^«««1«  ««l"«i"n.  "however  slight    he 

!lv  „  n  K        A  ?  "^  "^  °"^  '"  authority,  promising  that  "  what  you 

say  W.11  be  used /or  you"  *as  regarded  by  a  number  of  judges  as  exc  ,din" 
an  ensuing  con  ession.»  But  in  1852  the  question  was'fuUy  argued  befor! 
the  Court  for  Crown  Cases,  and  these  rulings  were  repudiated*  and  some 
check  was  thus  put  to  the  extravagant  policy  of  exclLion 


umiUte  slight  and  indefinite  indnrements  to 
i!?"*  ,»?  sfjeriflc  one»,  and  to  exclude  all 
alike ;  (2)  that  gome  of  these  ruling!  are  less 
open  to  dispute  than  otheni. 

Of  coarse  the>r;ii  of  the  indncement  is  im- 
material; I.  e.  whether  the  assurance  is,  "If 
yon  confeiw,  you  may  get  oft  more  eaKilv,"  or 
If  ^on  do  not  coufesa,  it  mav  go  harcT  with 
you  i  for  in  each  ca'.e  the  sitoation  is  that  of 
an  advantaj^e  being  attai'hed  to  confession 

A  promise  to  set  free  if  a  certain  crime  is 
confessei  would  not  exclude  a  confession  of  a 
495  """'"'""' ■'   '*^*'  '''*'*  "•  ^"rt"".  «  la. 

•  Oass'  Case,  cited  sanra. 

ed.,  325,  Hotham,  B.  (by  the  injured  person, 
nnles!  you  give  me  a  more  satisfactory  account 
1  shal  take  you  before  a  magistrate");  lft3l 
Hv.  Parratt,4  C.  &  P.  570  (by  the  m«;ter  of 
shin,  accused  being  a  sailor) ;  18.32.  K.  v.  Rich- 
ards, r>  id.  318  (by  a  mistress  of  the  accnsed,  her 
senant,  charged  with  poisoning  her):  1353,  R. 
V.  Lnckhurst.  6  Cox  Cr.  243  (that  he  would  be 
given  in  charge  If  he  did  not  teU  what  he  was 
doing  in  a  ceruin  stable) ;  1873,  Beery  v.  U.  S 
»  Colo.   189,  203   (a  threat  to  arr^t   nnlesii 
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he  confessed,  and  promise  to   release   if   he 
confesAed). 

»  1837,  R.  I,.  Drew,  8  C.  &  P.  140  (Coleri.lge, 
J. :     I  cannot  conceive  a  more  direct  induce- 
meiit  to  a  man  to  make  a  confession  than  tell- 
ing liiin  that  what  he  says  mav  be  nse,l  in  his 
fa.-our  at  the  trial");  1838,  ft.  „.  Arnold,  ib. 
622,  Denman,   I..  C.  J.,  grmb/e;    1843    1<    ,■ 
Morton,  2  Moo.  &  Rob.  514,  also  reported'  m 
K.  f.  Hornbrook,  1  Cox  Cr.  55  (Coleridge,  J  : 
Lpon  reflection.  I  approve  of  mv  decision  in 
Drews  Case.  .  .  .  [The  principle 'is.]  has  any- 
thing been  said  to  the  party  to  induce  him  to 
state  that  which  is  not  true,  nnder  a  Hope  that 
he  shall  thereby  benefit  himself  ?  .  .     .Vow  in 
Drew's  case  the  man  is  told  that  what  he  savs 
will  be  used  for  him;  is  this  not  raising  a  hohe 
that  If  he  told  his  story,  whether  trae  or  false. 
it  might  benefit  him  >  ") ;  1827,  State  c  Kol^rts. 
1  l)ev.  259  (statement  that  a  confession  could 
not  lie  used  against  him;  excluded). 
_  *  '8"'  jj  J-  B«ld»y,2  Den.  Cr.  C  4.30  (f^rd 
Tfi-,  '••  ^  ''■'  '*""<«''.  C.  B.,  Pari..,  B.,  Krie 
and  W  illiams,  JJ.,  disapproving  the  Drew  and 
Morton  cases.     Pollock,  C.  B.,  distinguished  in 
one   passage   between    "  what  you   say "  and 
"whatever   yon   say";   lut   he   »uU«juentIy 
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(2)  Tlie  same  earlier  tendencj  to  excessive  caution  had  produced 
(based  on  the  Drew  case)  that  even  "  what  you  say  will  be  used 
you "  would  exclude  the  confession ;  •  but  this  remarkable  result  \ 
overturned  by  the  ISaldry  decision.* 

§  838.  AMoranoe  that  "  Ton  had  better  oonfaaa."  Is  it  conceival 
the  indefiuite  and  elusive  assurance  of  advantage  contained  in  the 
"  you  had  better  confess  "  is  in  any  degree  calculated  to  induce  a  fa 
fossion  ?  What  tangible  attraction  is  there  in  it  ?  It  is  an  e.xhort 
be  sure,  wliich  might  turn  the  balance,  in  the  breast  of  a  guilty 
between  silence  and  confession;  but,  with  an  innocent  man,  tha 
extraordinary  a  supposition  to  justify  any  evidentiary  rule  of  eji 
Nevertheless,  this  has  always  been  held  (under  circumstances  of  gr 
less  unreason)  to  be  a  vitiating  inducement,'  —  upon  the  rule,  of  cour 

abandoned  the  diatiuction,  and  it  ha«  no  ligniA-  iton,  4  C.  A  P.  387,  Parke  and  Litti 

cauce  whatpver).  (by  a  inrgeon  attending  deceased) ;  1 

Thi»  det'iiion  haa  alwan  been  remirded  aa  Walklev,  6  id.  175,  Unniev,  B.  (by  a  i 

repreaentin^  the  wuieat  pulicr  reached  in  trealt-  apeciaed);  1834,  B.  v.  NiVnpaon,  I  \ 

ing  coiifeaaiona  ;  and   it  containa  «onie  of  the  C.  410  ("  it  will  be  better  for  yon  i 

heMt  ntteranrea   on  the  auhject.     Bnt  it<  ail-  and  worae  for  yon  if  yon  do  not"; 

nificance    ia    diminiaheil    by   the   fact   that  in  appareullv,  "  von  will  go  free  if  von  c 

the  very  same  year  the  aaine  Court,  apeaking  1834,  B.  v.  Tliomaa,  6  C.  &  P.  3S3,  Pi 

through  Parke,  B.,  in  H.  v.  Moore  (quoted  anir,  (by  a  peraon  not  apecified,  "yon   li 

S  8i9)   maintained    that  "  however  alight  the  aplit,  and  not  anffer  for  all  of  them 

threat  or  inducement,"  it  wonld  exclude  a  con-  R.  v.  Shepherd,  7  id.  579,  Gaaelee,  J.  ( 

fesition.    The  vacillation  auil  want  of  coherence  atable,  "  yon  had  Iwtter  not  aild  a  1 

that  mark  the  rnlinga  on  thia  entire  anbject  are  crime  of  theft ") ;  1841,  R.  r.  Moodv,  9 

nowhere  lietter  illnatrated  than  by  the  incon-  347,  Torrena,  J.  ("  If  any  other  perac 

aiatency  lietween  thia  proposition  and  the  ruling  do  in  the  caoe,  it  ia  better  yon  ahot 

in  B.  ('.  Balilry,  mpra,  that  "what  you  aay  will  "-' '  *      •.>...      /        .  -  - 


be  uaed  /or  yun  "  doea  not  exclude  a  confeaaion. 

*  18W,  R.  r.  Furley,  1  Cox  Cr.  76,  Manle,  J. 
(where  the  caution  waa  that  what  ahe  aaid 
"  wonld  lie  uaed  againat  her  at  the  trial,"  and 
the  cnriona  rcsnlt  reached  that  thia  guaranteed 
the  n-te  of  it,  and  therefore  the  uae  for  aa  well 
aa  againat  the  accuHcd) ;  1844,  B.  i;,  Marria,  ib. 
106,  .Maule,  J.  (to  the  aame  effect). 

♦  ISSa,  B.  V.  Baldrv.  2  Den.  Cr.  C.  430 
(Lord  Campbell,  C.  J.,'Polloik,  C.  B.,  Parke, 
B.,  Erie  and  Williama,  .IJ.,  dianpprorins  the 
Furley  caae).  Single  mliiiga  to  the  aame  effect 
had  preceded  the  lialdry  deciaion :  1843,  R.  v. 
Holmea,  1  C.  &  K.  248' (by  a  magistrate,  "be 
anre  yon  aay  nothing  but  the  truth,  or  it  will 
be  taken  againat  yon  ") ;  1851,  R.  c.  Attwood, 
5  Cox  Cr.  322,  Erie,  J.  The  Furley  ruling  haa 
been  ouce  followed  in  thia  country:  1873,  Self 
r.  State,  6  Baxt.  249  (an  extravagant  deciaion, 
in  which  a  defendant  under  arreit  and  con- 
fronted with  proofs  of  gnilt  waa  told  "  nothing 
yon  can  aay  will  do  yon  any  good,"  and  an  ensu- 
ing confcwaion  waa  rejected).     Bnt  the  Baldry 


thia  perhapa  fnlla  nnder  the  cmaa  of  §  f 
1846,  R.  V.  Croydon,  2  Cox  Cr.  67, 
("you  may  aa  well  tell  me");  18 
Collier,  3  id.  57,  Williama,  J.  ("  hccauM 
aave  him  the  ahame  of  a  aearch-wi 
1851,  B.  B.  Wnrringham,  2  Den.  Cr 
Parke,  B.  ("it  wonld  be  l>eat  for  h 
would  tell  how  it  waa  transacted ") ; 
V.  Chcvertoii,  2  F.  &  F.  833,  Krle,  C. 
R.  V.  Coley,  10  Cox  Cr.  536,  Mellor 
liama,  JJ.  (by  a  conatable,  "if  von  do 
it  will  lie  the  worae  for  von");  18! 
Thompson,  2  Q  B.  12,  18 '(by  the  pi 
"  It  will  he  the  right  thing  for  H.  tc 
clean  breast  of  it  ) ;  1887,  Banks  v. 
Ala.  430,  4  So.  382  (hv  an  officer,  "it ' 
beat  for  him  to  tell  all  aliont  it ") ;  18! 
r.  State,  88  Ga.  516,  15  S.  E.  10  (bv  i 
"  if  yon  know  anything,  it  may  be  Les 
to  tell   it,"  and  "with   the   accnaed'a 

firofeaaioiia  that  hia  storv  was  voluntnr 
)ixon  V.  Stete,  113  id.  1039,  .39  S.  E.  i 
fe^aion  upon  an  offlccr'a  advice  that 
knew  anything  ahe  had  better  tell  it 


caae  wonld   preanmalily    be    now   accepted    aa     two  rnliiiga  perhapa  aliould  be  claaac 

J.  ,™,,    o._  ..  ^•...^:    ,,,  ..„.    —  ..     J832,  on>»);   1848,  State  v.  Nelson,  3 

499  ("it  wonld  be  better  to  tell  whal 
done") ;  1903,  State  ».  Alexander,  109 
33  So.  600  (by  a  police  officer,  "  If  yon 
anything  to  aar,  yon  had  better  aay  it 
1883,  Com.  V.  ifott,  135  Maaa.  269  (by  an 
1879,  Flagg  V.  People,  40  Mich.  706  (th 
waa  repeated  and  the  priaoner  was  in  ii 
wai  famished  with  li^oor,  aad  sa  tutc 


aound:  1901,  Com.  ».  Storti,  177  Mnaa.  3.19,  58 
N.  E.  102  (telling  him  that  it  will  be  uaed  for 
him,  if  favorable,  or  against  him,  if  nnfavomlile, 
iloea  not  exclude) ;  1898,  BoescI  r.  State,  62  N.  J. 
L.  216,  41  Atl.  408  ("  whatever  you  say  may  be 
uaed  f<ir  von  or  againat  yon  " ;  aiimitted). 

»  Enifand:  18*1,  Eaat,  PI.  Cr.  II,  659  ("it 
would  be  worse  for  him  if  he  diil  not  confeaa, 
or  better  for  him  if  he  did  ") ;  1830^  B.  c.  King- 
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§  825).  that  "any  inducement,  however  slight."  ia  infficient  fn  «,m    i       r 

and  in  common  sense.  "'eBsion  is  wholly  bad  on  pnnciple 

d«i™'!;tt"':'orM!:^„r.„ro'n:rL  ""■  "•""  °'  ^'^  "^  - 

per..,,  h»  „.„,  iTn  h.  d~ri%"t,'£  S  '"°"r'°'  °'  ""  """" 


m 


force  >  confemion  had  been  expreued  bv  iho 
officer);   1898.  Mitchell  i,.  State, -fMiw'  _ 

M9  ;.'••;'"*■■  ,'?;"•  .^""''  "•  Brikma"?6  Mo" 
S69  ("itwoul,!  be  letter  for  him  to  Jwn  no  " 

18.36,  People  i-.  Ward,  1.5  Wend.  231:  ISM 
Stater.  M^inmou,  1,6  N.  C.  990,  21  S.  E    37 

Li  ''„••'•  198  (l)v  nn  nrrest  ne  officer  "he 
had  a.  wen  tell  all  „fio..t  it ") ;  1867.  Vanffha.i-! 

aiiont  It  ;  the  court  erroneous  y  takine  Shif 
Het.  Ca.*.  14  Gratt.  661.  a.  anrihor  ty  for  „ 
clu,,o„).     All   the  r«llnK«   (cited  ante,   §  832) 

t  e  ruth  are  ,x\m  authoritfc.  for  exclwion  in 
the  (irescnt  inatance.  «.""iu»  m 

DrJdnlri^.  Vh""^  ""'"tioning  a  confe,,iou 
^m^LL  '^'..P'^'"  «"rt  of  inducement 
Hcem  to  !»  the  folhwins !  18.57.  Com.  v.  Tuck, 
erman,  10  Grav  192  (where  ,„ch  a  ph™,e  wm 

189.3,  WiUis  ».  State,  93  Ga.  208,  19  S    K    « 


FI.J  'he  foregoing  note,  R.  „.  Simpson  and 
FlaKj?  P.  People  are  instance,  in  wWh  the 
arcompanving  circumstances  give  to  such  a 
resut  at  lenst  a  phnsibilitv.  ^  On  The  other 
hand,  the  ruling,  i^.  R.  „.  (5„,,,,„^  3  °'^«' 

a«y"""  "•"'^  """  '*'^"'"«  ">  »» '''  »«ked 
*  1872,  R.  B.  Vernon,  13  Cox  Cr.  153  (•<  n„„ 

Air3r.'8fi7°p  ■ ']  =  '^^'-  ^""°" '  «'»'"*3 

1883,  People  i;.  McGloin.  91  id.  245;  1885  Mc 
(  l«in  t.  Com.,  no  Pa.  269,  1  All.  45  uuless  it 
IS  calculated  to  entrap).  (uuiess  it 

a  J,';*  .'"""'''"S.'».'-o>«i"«eiit  rulings  deal  with 


*  1834    R.  V.   Shaw,  6  C.  ft  P.  372  <hv  . 
fellow  prisoner,  ••  I  wi,h  von  would  tell  me-")* 

Ki  ;/ttt.^:!:^,'° "-  ^-  -^- *- 

»  TAren/s.-   18.39.  Cain's  Case.  1  Cr  4  n  "17 
(indictment  for  concealing  the  birth  of  a  child- 

accused.  If  she  (]i,|  „ut  answer,  and  she  then 
confe«K.di  admtted:  the  constable.  up^„  he 
prisoner's  ,  enial  at  her  house,  said  "7  , halt 
search  for  the  chiM,  so  von  had  1*  ter  tell    n« 

etrdL'i;''V8?2''R'"'  i?'"'  ''--'"-i"..H» 

exiiuueil)  1872  R.  r.  Reason,  12  Cox  Cr.  228 
(by  a  conatahle.  "  I  must  know  m<.re  ahoiit  it " • 

mT^'w'u'J'nl"  "■  <:'"''*. '"iMi'h: 

lession  was  made  before  twelve  o'clock  it  wmil.l 
not  he  received;  excluded)      ="*'*"•"  ""nW 

Snppl.  to  Bnn,',  Justice,  nn..ted  in  Jov,Con. 

fMaions.  17   the  accused  .aid  to  the  coilstaVle  • 
If  you  will  give  me  a  glass  of  gin,  I  will  tell 
you  all  alH.utit";  andTie  was  giv;n  two     he 
confc«non  wa.  excluded;    Mr.  fofs  conuMcnt 
u.      It  seems  a  violent  presumption  that  two 
S^^^r  1^'"  "?»';',  ""l''<e  a  rnsoner  untruly 
to  charce  liimsclf  with  a  ca,)ital  felonv  ")  •  18,34 
R.  '••  J-ovl,  6  C.  &  P  39.3  ("if  yoi  .ill  ten' 
jou  shall  see  vour  wife";  admitted);  1884.  ni 
Stambro,    I    Manit.    263,  268   (certain  iu.luce- 
meiits  as  to  resuming  employment,  held  not  to 
exWude);    903.  Meadows  r.  State,  136  Ala.  67. 
J4  So.  183  (promise  not  to  prosecute  if  he  would 

ffio  J.  ."'""^T ''""*!  '"nfession  admitte.1); 
1899,  .State  v.  Novak,  109  la.  717  79  X  W 
465  (agreement  by  arresting  officer' not  to'dis^ 
^L^  '^"nfessioii  until  a  certain  time ;  admitted) ; 
1890,  Com.  V.  Ho.hI.  152  Mass.  529    25  N  E. 


Wright';- c;:;  T"  ?;' c  48T;'f  m',^"-  »"■■  ""•  °«"  ^'' » ?''■»!"»;. To  ;^ist"i„ ,,,'; 

trate,  that  "  his'  wife  h:-.MrS.lf ell   "f  "f     L"""?/?.'}'T='»  »",  "P"."  .»  *-«'■  «'"'  -Lm 


i^it' " !;"' """  "a.M.^a.iv  c.;iri;*^.;5 

'  M  II  6  c"*  ri':,'iJ?.'y  "  =  '^•""'*''»  "»33.  "^ 
Mill,  6  C.  &  P.  146.  Gurnev,  B.  (by  a  constable 

II.  no  uae  to  deny  it,  fo/ (herl  ^are  t^  wfe 
will  bwear  thejr  mw  you  do  it ";  excluded). 


9S5 


",:  ,...".  "t^'"  «  wuumn  Willi  wnom 
accused  had  liveil  in  adultery,  the  offer  condi- 
tioned  on  the  litter',  telling  the  facts;  ad- 
mitted); 1868,  State  1-.  Mitchell,  Phillips,  N  C 
448  (confession  made  in  asking  advice  of  a 
fellow- prisoner;  admitted). 

»  K.  V.  Uadford,  1  Mood.  Cr.  C  197  (wfa«i« 
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use  of  exhortations  invoking  the  terron  of  poniahment  predicated  by  I 
logical  beliefs  couhl  be  regarded  as  vitiating  a  confession.  It  is  obvious 
in  their  ordinary  aspect,  the  influence  of  religious  considerations  ninkei 
tirely  for  truth  in  a  confession,  and  not  against  it  Mr.  Joy's  expi«itii 
this  point  can  never  be  improved  upon : 

1M2,  Mr.  Jog,  CoiifcMiions,  61:  "It  icenM  diflonlt  to  imagine  that  a  man  i 
■piritiisl  coiivictiuns  and  the  influence  of  religioiiii  impreuioni  would  therefore  cc 
liiiniieK  guilty  of  a  crime  of  which  he  wai  not  gtiilty ;  or  that  a  man  under  a  itrong 
of  his  xpiritunl  relation*  with  Go<l  could  hope  to  please  God  by  a  falHchood;  that  a 
fldence  created '  between  liini  and  liin  pastor,  or  tlie  '  being  thrown  off  hia  guard  '  b; 
confidence,  should  induce  him,  not  to  confess  (that  it  might  naturally  do  if  he 
guilty),  but  induce  him  to  confess .Ai/«Wy.  Such  spiritual  convictions,  or  spiritual  c 
tatidiis,  seem  from  the  nature  of  religion,  the  most  likely  of  all  motives  to  produce  < 
They  are  therefore  of  a  class  entirely  different  from  those  that  exclude  confession 
confession  is  excluded  because  the  motive  which  induce*  it  is  calculated  to  produc 
truth,  because  it  is  lilcely  to  lead  to  falsehood.  If  temporal  hopes  exist,  they  maj 
to  falsehood.    Spiritual  hopes  ean  lead  to  nothing  but  truth." 

A  case  might  be  presented,  however,  in  which  the  use  of  such  exhorta 
approached  so  near  the  line  of  intimidation  that  some  plausibility  migl 
given  to  the  argument  that  the  confession  was  not  voluntary.  Such 
R  V.  Gilhani,  in  which  as  strong  a  case  as  r^ssible  for  such  an  argu: 
existed ;  but  the  argument  was  once  and  for  all  repudiated : 

18'J8,  R.  T.  Gilhnm,  1  Mood.  Cr.  C.  186,  before  all  the  judges  except  one  absent 
Moiuli),  for  tlie  accused :  "  The  case  states  a  continuous  series  of  religious  terroi 
pressed  on  the  prisoner's  mind,  with  a  view  to  obtaW  a  confession  — ,  in  the  first  ini 
by  the  gaoler,  in  placing  before  him  religious  books  with  that  subject  put  promii 
before  him;  and  in  the  second  instance  by  the  chaplain,  whose  whole  languagi 
exhortation  unceasingly  dwelt  on  the  duty  of  confession  as  a  condition  of  forgi^ 
with  God,  and  accompanied  with  the  terrors  of  God's  vengeance  put  forward,  not 
with  the  force  expressed  in  the  commination  service,  but  with  alt  the  additiona' 
which  the  personal  authority  and  manner  of  the  chaplain  would  of  necessity  pre 
.  .  .  Ijooking  therefore  (o  the  whole  tenor  of  the  chaplain's  conversation,  and  ( 
state  of  mind  produced,  the  necessary  conclusion  is  that  this  confession  was  made 
duress";  Mr.  FolUlt,  for  the  Crown:  "Unless  it  is  believed  that  a  confession  given 
religious  impressions  is  not  entitled  to  credit,  but  springs  from  niotives  that  are  lik 
lead  to  falsehood,  these  confessions  were  properly  received,  iiut  who  can  possible 
pose  that  a  man  under  the  influence  of  a  deep  Bensa  of  religion,  as  it  is  admitte 
prisoner  was,  would  confess  an  atrocious  murder  of  which  he  was  not  guilty,  and  th 
could  hope  to  please  God  by  a  falsehood?  "  "  The  judges  present  were  unanimou 
opinion  that  the  confessions  were  properly  received." 

No  exhortations,  then,  of  a  in  oral  or  a  spiritual  nature,  have  ever  (since 
Radford)  been  regarded  as  vitiating  a  confession,*  —  a  result  comme 
alike  by  principle  and  by  common  sense. 

privilege  (the  existence  of  which  was  the 
IS  still  a  mooted  point;  jioti,  {  2394)  e 
into  the  lesnlt. 

•  1822,  K.  r.  Gibney,  Jebb  Cr.  C.  15. 
the  Irish  Jadges  (where' the  constable  and 
said  "  What  a  terrible  thing  to  murder  vot 
child  I " ;  admitted,  on  the  principle  that 
fear  to  be  piodoced  must  be  o(  a  tempoi 


the  clergyman  had  "dwelt  on  the  heinousness 
of  the  crime  charged  and  the  denunciations  of 
the  Scriptare  against  it,"  Best,  C.  J.,  thinking 
"it  would  be  dangemns,  after  the  confidence 
thus  created,  which  wonld  throw  the  prisoner  off 
his  guard,  and  the  impression  thus  prodnood," 
to  rei'eive  the  coDfession).  But  it  does  not 
ap[>ear  how  far  the  argument  of  a  clerg/man's 
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§  841.  OonfMaloa  Indnoad  by  THok  or  Fraud;  OenfMaion  whlU  Intoxl 
eatad.  (1)  Since  the  exclusion  of  confessions  is  not  due  to  any  princijilf  of 
public  faith  or  of  private  pledge  of  secrecy  (ante,  §  823),  it  follows  thnt  tim 
use  of  a  triek  or  fraud  (however  reprehensible  in  itself)  does  not  of  itself 
exclude  a  confession  induced  by  means  of  it.  So  far  as  the  trick  involved  a 
promise  which  would  tend  to  produce  an  untrue  confession,  it  wouKl  operate 
to  exclude,  —  not,  liowever,  because  it  was  a  trick  (t.  e.  because  tiie  represen- 
tations were  false)  but  because  even  if  true  its  tenor  would  have  stimulated 
a  confession  irrespective  of  guilt.  This  principle  is  and  always  has  been 
universally  conceded.* 

(2)  A  confession  made  while  intoxicated  is  governed  by  the  general  princi- 
ple of  testimonial  capacity,  and  is  therefore  usually  lield  adniissiljle  (««<-•, 
§  499) ;  it  is  only  where  the  intoxication  is  produced  by  a  person  desirous  of 
obUining  a  confession  that  its  trustworthiness  becomes  really  doubtful.* 

tore,  and  in  thU  caw  there  wai  do  rath  threat     Oa.  867,  38  8.  E.  841  (»heririt  "  bn<l  faith.' 


or  iiitimidatiiin,  nor  anr  fcnr  of  a  tenipural  na- 
ture prudnced;  any  terror  that  might  have  l>e«n 
excited  wa«  a«  u>  what  mif{lit  happen  in  tlie  next 
world");  Antt  1828,  K.  r.  Ilmlgiun,  citetl  in  1 
Wood.  Cr.  r.  803  (by  the  accmied'i  miiitreM, 
that  the  former  "  wuulii  never  be  eaiiy  in  her 
mind  till  nhe  had  ronfeiwed  ") ;  183J,  It.  v.  Wild, 
I  Mo<hI.  Cr.  C.  438  (the  arroiied  wa«  fourteen 
;ean  old ;  a  peniuu  in  ehnrxe,  "laid  '  Now  you 
knei'l  down  bv  the  aide  of  me  and  tell  me  tlie 
truth ' ;  .  .  .  I  hoped  he  would  tell  me  the  truth 
in  the  pretence  of  tlie  Almighty";  the  Judges 
(eight  preaent)  "  were  unauimou  thnt  the  cou- 
fcMion  wna  atrictly  adniiiwible,  but  tlicy  much 
dinpproved  of  the  mode  in  which  it  wa<  ol>- 
tained  ") ;  1853,  R.  v.  Sleenian,  6  Cox  Cr.  845, 
by  lix  Judcea  (an  urging, "  Don't  run  your  ioiil 
into  more  iiin,  but  tell  the  truth  ") ;  Ga.  Cr.  Code 
1895,  {  1007  ("apiritnal  exhortation"  doe*  not 
exclude) ;  1808,  Com.  v.  Drake.  IS  Mau.  161 
(penitential  confeHJon  to  fellow-membera  of  the 
church).  There  i*  one  pimilde  caae  in  which  a 
moral  cmMirirratioH  might  under  rirvumatancei 
properly  vitiate  a  confcMJon,  namely,  where  it 
appear*  to  have  been  made  in  the  apirit  of  aelf- 
aai^ritice  for  the  purpoae  and  with  the  certainty 
of  ahielding  or  saving  one  in  whoae  life  or  lib- 
erty the  confeanor  is  deeply  intercated;  but  in 
the  only  ruling  ou  the  anhject  the  confeaaion  wu 
received  :  1858,  ShiHIet's  Caae,  U  Gtmrt.  665 
(confeasing  to  aat  e  »  mother  from  the  charge  of 
complicity).  Compare  the  instances  of  audi 
lelf-aacrifice  cited  /mO,  {  867. 

»  1886,  R.  V.  Derrington,  2  C.  ftP.  418  (letter 
handed  to  the  tnrnkev,  who  vioUted  hia  promiae 
to  |)08t  it) ;  1867,  King  r.  StKtc.  40  Ala.  319  (by 
letting  the  .iciuaed  think  that  a  suppoaed  ac- 
complice haii  liecn  shot) ;  1895,  Stone  ».  State, 
105  id.  60,  17  So,  114  (by  pretending  to  be  an 
accomplice) ;  1895,  Burton  v.  State,  107  id.  108, 
18  .So.  284  (by  a  detective  pretending  to  be  a 
fellow-priaoner) ;  1870,  State  v.  Darnell.  1  Houat. 
Cr.  C.  328  (made  in  confidence) ;  1898,  Cornwall 
r.  State.  91  Ca.  277,  282,  18  S.  K.  154  (to  an 
officer  who  prctende<l  to  help  his  escape) ;  Ga. 
Cr.  Code  1895,  $  1007  ('promise  of  aecrecv" 
does  not  exclude);  1901,  Saoden  v.  State,  113 

967 


In 
opening  a  letter  sent  by  accn.«ed  from  jail); 
1853.  liatea  v.  I'eoule.  14   III.  436  (liy  deception 

a  letter  was  olriained) ;    1890.  C v.  Flood 

158  Maaa.  529.85  N.  K.  971  (pretending  to  lie 
nwly  to  aaaiat  in  a  planned  crime  and  having 
pt-raoua  concealed  hiar  tlie  anawer  of  tlic  ac- 
cnseii);  1874,  State  v.  Jones,  54  Mo.  481  (a 
trick);  1881,  State  v.  I'lielpa,  74  id  136  (xliow- 
ing  to  the  accuae<t  hia  engagement  ring  and  tell- 
ing him  that  the  woman  liad  "gone  liack  on 
him");  1887,  State  v.  Brooka.  92  id.  542.  576, 
5  8.  W.  857,  330  (murder  of  I'rcller  in  St.  Louis 
by  snffiwaiing  him  in  a  trunk ;  a  detective  was 

by  CI ivanie  of  the  prosecution  arreatnl  on  a 

fictitious  charge  of  forgery  and  impriaoned  with 
the  defendant  and  obtained  a  coiifeMilon  niiiler 
pretence  of  friemllv  aiwiatance) ;  1886,  HcMt  c. 
sitate,  80  Ncbr.  492,  .30  N.  VV.  626  (detwlive 
pretenilihg  to  be  a  fcllow-priHoner) ;  1903,  I'po- 
ple  V.  White,  —  N.  V.  —  ,  68  N.  E.  6.30  (pre- 
tences to  be  the  accnaed'a  friend);  1868,  Trice 
V.  State,  18  Uh.  St  418  (a  falae  statement  that 
an  altcgml  accomplice  had  confessed);  1857, 
Fife  p.  Com  ,  29  Pa.  4.35  (the  accused  waa  falacly 
told  tliat  accomplices  had  confeascd);  1898, 
Coin.  V.  Goodwin,  186  id.  218.  40  Atl.  412  (con- 
feaaion to  a  woman,  the  interview  liring  oatenai- 
bly  in  secret,  according  to  the  ahrrifF's  promise, 
liDt  eavesdroppers  being  stationed  near  by :  let- 
ter given  to  the  sheriff  on  a  promise  to  deliver 
it,  but  retained  by  him  ;  admitted) ;  1899,  Com. 
V.  Creaain{;er.  193  id.  326,  44  Atl.  433  (confea- 
aion obtained  by  pretending  that  ninnlen-r'a 
knife  was  discovered ;  "  the  object  of  eviilenca 
is  to  get  at  the  truth,  and  a  tnck  which  hna  no 
tendency  to  produce  a  confession,  except  in  ac- 
conlance  with  the  truth,  is  alwavs  admissible  ") ; 
1900,  Jackson  v.  V.  8..  48  C'  C.  A.  458.  108 
Fed.  473.  4&3  (appMving  the  preceding  caae). 

Compare  the  cases  cited  ;iojrf,  §  2183  (i7/ff;ii//<y 
of  means,  aa  no  ground  of  exclusion  of  evidence), 
f  2286  {mnjidence  in  general,  as  not  privilegoi) 
and  §  2302  (commuuications  to  a  prelemdtJ 
attorney ). 

*  So,  too,  of  a  confession  made  during  tleep 
or  daring  kjpnotic  iiffitmct  (ante,  {  500). 
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6.   X»««n  a<  tkc  InaoMmaat  (eeatlaMd):  OeiiftMtoM  on  asamlaattea  b 
•  Magiatrata  or  la  ethar  Iiafal  Procaadlaaa- 

S  842.  Orthodox  Prtaoipia.  The  quetUon  is  here  presented :  Is  then 
thing  iu  the  tact  of  arrest,  as  such,  or  in  the  fact  of  presence  before  a  n 
trnte,  as  such,  or  of  examination  on  oath,  as  such,  which  tends  to  prudui 
untrue  confession  of  guilt  7  We  now  assume  the  absence  of  any  of  the  i 
kinds  of  inducementM  anywhere  deemed  fatal ;  we  assume  tliat  no  thi 
promises,  assurances,  urjjings,  or  other  inducements  sutUcieut  iu  themseh 
exclude,  have  been  held  out ;  we  are  to  consider  merely  the  eil'ect  uf  the  i 
facts  in  themselves.  Remeniliering  this,  and  applying  the  test  already 
cated  as  the  othodox  one  {ante,  §§  822, 824),  "  Was  the  inducement  such 
there  was  any  fair  risk  of  a  false  confession  7 "  there  can  be  on  principle  bu 
answer,  namely,  no  such  jisk  exists,  and  the  confession  is  admissible.  Fo 
circumstances  of  arrest  and  of  presence  before  a  magistrate,  no  argument 
be  necessary ;  and  even  for  the  extreme  cuse  of  an  answer  under  oath,  it : 
be  obvious  that  so  far  as  any  answer  0,1  all  is  thereby  compellable,  it  if 
cording  to  the  terms  of  the  oath,  to  be  a  true  answer;  that  is  all  th 
demanded  or  compelled.'  There  is  on  principle  not  the  vestige  of  an  i 
ment  for  excluding  a  confession  merely  because  of  such  a  circumstance ; 
as  a  matter  of  history,  such  an  exclusion  was  not  thought  of  until  the  i 
judicial  attitude  of  the  present  century  gave  it  a  partial  sanction  and  op 
the  way  for  that  misuse  of  precedents  by  which  extreme  results  have 
reached  in  a  few  jurisdictions. 

But  we  find  also  in  use,  and  competing  for  recognition,  certain  other  t 
which  are  all  derived  from  the  phrase  "  voluntary,"  but  as  applied  and  wo 
out  for  the  situations  now  in  hand  have  a  meaning  and  effect  very  diff< 
from  the  ordinary  one  as  already  expounded  (anle,  §  826). 

§  843.  Pilnolpto  of  VolnntarlaoMi :  (1)  Co«mon  Form.  The  common  f 
in  the  present  application,  consists  in  taking  the  phrase  "  voluntary,"  coi 
ering  it  without  any  reference  to  promises  or  threats,  and  erecting  it  int 
absolute  and  final  test,  —  in  short,  in  translating  it  as  "  spoutaneous." 
notion  is  a  broad  one,  and  is  in  effect :  Was  the  situation  such  that  the 
son  had  to  speak,  felt  obliged  to  speak,  or  was  it  a  matter  of  pure  choice  ' 
him  to  speak  or  not  ?  The  radical  difference  here,  it  will  be  observed,  is 
we  no  longer  care  whether  his  speaking  involves  a  false  avowal  of  guilt ; 
thing  is  that  a  speaking  not  voluntary  cannot  be  received,  and  hence 
speaking  is  excluded  irrespective  of  the  danger  of  falsity.  If,  then,  we 
the  phrase  "  voluntary  "  and  treat  it  as  the  final  and  self-sufficient  test. 


^  I8S8,  Morton,  J.,  In  Fsance  r.  Ony,  SI 
Pick.S4S  ("The  fact  thirt  it  wu  hukI*  nnder 
oath  cannot  diminUh  it*  forre  or  render  its  com- 
petency qaestionable.  If  it  contain  a  trae  nar- 
rative o{  facta,  justice  requires  that  they  should 
be  admitted.  And  no  man  will  be  liliely  to 
maltoyj/w  admissions  sgaiust  himself,  beotnse 


IMS 


he  has  been  sworn  to  tell  the  truth  ") ;  S 
C.  J.,  in  Wood  ».  Weld,  Smith  N.  H.  387, 
ring  to  a  simiUr  examinatiuu  on  oath  ("  ^ 
hardship  is  it  to  be  obll|;ed  to  tell  the  tr 
No  means  [were]  used  to  produce  anytliini 
the  truth");  and  see  R.  v.  Scott,  ixul,  $ 
and  U.  8.  v.  Kirkwood,  Utah,  /mt,  {  853. 
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stnctnewor  l.benlity;  the  difference  often  practically  show"  Ll    in  thi 
c...u,uau..ce  whether  the  giving  of  a  caution  (or  notice'no   to  an  w     llll 

but  with  n  o«t  Court,  a  caut.on  remove,  the  rea...,,  for  exclusion. 

fou'^n  uj'ftiSrjj::;,';'  ^-^ ""'  '^^  -^^--^  -'--•^^-^  ^^ .,« 

18ft2,  Po/Zoc*,  C.  B.,  ill  Jt.  T.  BaWr»,  2  Den,  Cr,  C.  441  •  "  rh„  (p...  rfi.ti    .•      u  . 

"a.  Wn  m«l"  hv  5        These  pnnc.pl™  will  apply  to  the  confeseion  .„  pai.,  whether  it 

cl^  m^w  W  '^"•°" -""■*'  ^  «f 'T'd  to  be  .oting  under  prewure.]    On  the  whole  of  the 
at  a  t:me  *hen  the  party  neither  waa  a  prisoner  nor  felt  or  .upposed  herself  to  l»  a  nria- 

oru^fai?™!:''^'"**"  'r  "^^  ""'"""^  J-ynythreat'^omL  or  other  undue 

opinLnhTi   tJ^/'T'lT"'^''''  '°  *"•'*"'»•    »»'  0"  '^'»  »"'"  hand,  I  am  o? 
opinion  that  if  the  defend«,t  h«l  at  the  time  of  that  conversation  felt  herself  to  be  in  cu* 
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tody  on  th«  erimlnal  eluirgt,  Otn  her  ttotoiMnU  in  MMrtr  to  the  quMtioM  would  not  h*T« 
l)«*ii  raeeirabU,  uiilra*  prt(M»i  by  •  MUllon." 

18«a,  Hiet,  J.,  ill  Stnli  V.  OiliMn,  01  M«.  33S:  "  Oom  it  follow  that  bM»nMatt«to 
BMiit  b  luwla  U|«ii  Mth  ill  a  proeeaillaK  wh*rt  the  etrouniitwicn  of  Die  eommiuion  of  thi 
eriiM  ar*  baiiig  invmigatad,  and  the  p«nion  making  lueh  itatoiMiibi  ii  a  tuipwtod  oi 
aecuMd  panon,  Uiat  It  iiiunt  nwMaarily  be  iiiToluiitorily  mad«7  ...  The  argumaiit  ii 
that  the  imprtHwirenaM  of  obliitatkoii  and  tli»  •oUmnity  of  the  ooeaMun  would  have  a  ton 
daiicy  to  wring  from  tii*  party  thui  kilualed  facU  and  oircumitancaa  which  he  ia  not  Iwuiid 
to  diieloM,  and  tbrrefure  can  in  uo  Juit  ffime  be  iald  to  be  ToluiiUry.  Ai  a  gciiarul  prop 
oaition  thbi  m»y  be  true,  CHpecially  if  the  i>i»rty  ii  uninformed  with  n-gard  to  bii  rlKhta. 
But  when  ha  U  fully  appriiad  of  hi*  rigliU  and  informed  that  he  ia  under  nu  legal  oblig» 
tloii  to  dlMloae  any  faoU  prejudicial  to  liinuelf,  or  to  give  evidanca  aguintt  hltiiMlf,  and 
then  deliberately  make*  atatenienU  under  oath,  no  good  naion  1*  |wrceired  why  iucb  itato 
menu  should  nut  be  given  In  evidence  against  him.  ...  If  it  be  said  that,  tlimigb  a  part) 
Id  inch  a  ulluation  may  b«  under  no  legal  eunstraint,  Im  may  navertheletM  feel  under  • 
degree  of  moral  compulsion,  and  from  that  cause  feel  Impelltd  to  make  selMncrlmliiativi 
•tatemanls,  th"  answer  ia  that  this  moral  prauura  bean  with  no  greater  force  upon  hlu 
whan  on  the  stand  volnntarily  than  in  other  tituations.  A  party  who  fliida  himself  sur 
rounded  with  drcnmstonces  calculated  to  oast  suspicion  on  him  will  nnduubtedly  feel 
the  necessity  of  msking  explanations.  But  such  considerations  have  never  been  daanied 
good  cause  for  excluding  declarations  which  he  may  tboosa  rolunUrily  to  make." 

1879,  Chiilmtrt,  J.,  in  Jiiclton  r.  Slate,  60  Misa.  812,  rejecting  an  examination  aa  wit- 
ness after  a  caution :  "  The  principle  is  that  no  statomeut  mads  upon  oath  in  a  judicial 
investigation  of  a  crime  cau  ever  he  used  against  the  party  making  it,  in  a  prosecution  ol 
himself  for  the  same  crime  ;  because  the  fact  that  ha  la  under  oath  of  itself  operates  aa  a 
oompulsion  upon  him  to  toll  the  truth  and  tha  whola  truth,  and  bis  stotement,  therefore, 
oannot  be  ragarded  as  free  and  voluntary." 

The  first  answer  to  this  test  is  o!  course  (1)  that  the  fundamental  question 
for  confessions  is  whetlier  there  is  any  danger  that  they  may  be  untrue  {ante, 
§  822)  and  that  there  is  nothing  in  the  mere  circumstance  of  compulsion  to 
speak  in  general,  or  of  the  use  of  oath -compulsion  in  particular,  wl)ich  creates 
any  risk  of  untruth.»  (2)  Another  answer  is  that  the  privilege  against  self- 
crimination  assumes  that  if  the  person  chooses  to  give  such  testimony  on  the 
sUnd  or  in  custody,  it  will  be  received,  and  there  would  have  been  no  need 
for  such  a  privilege  if  this  rule  had  existed  for  confessions ;  that  privilege 
assumes  in  its  very  existence  that  statements  made  without  using  it  are 
admissible,  aud  answers  all  the  purposes  which  the  above  doctrine  is  aiming 


*  This  answer  is  well  set  forth  in  the  opinion 
of  fxjrd  Canipliell,  C.  J.,  for  four  judges  (Cole- 
tiifft,  J.,  diasenting  on  another  gninnd),  in 
K.  V.  Scutt,  1  I).  &  II.  47  (I85«):  "  We  will 
coniider  the  iwventi  Kromids  on  which  the  de- 
fendant's counsel  hss  argued  that  it  [the  exam- 
ination] is  nut  sdmissible.  The  Hrst  ia  that  the 
examination  of  the  defendant  was  talien  after 
makiiift  a  dei'Isration  tantamount  to  an  oath, 
and  tliat  if  on  oath  it  would  have  been  inadmis- 
sihle.  But  in  the  rsse  n-ferrefl  to  in  support 
of  this  ohJM-tion  [R.  v.  Britton,  luiira],  the 
oath  had  biwu  improperly  adininittered  without 
authority ;  aud  if  the  examination  is  taken  un- 
der an  oath  administered  bv  proper  anthority, 
tlwie  is  no  reason  for  saying 'that  it  is  lass  likely 


to  be  true  than  if  it  had  been  without  an  oath  or 
an;'  similar  solemnity.  The  next  objection  is 
that  the  examination  was  compulsory.  It  is  a 
trite  nuixim  tluu  the  confession  of  a  crime,  to  be 
admissible  against  the  party  confessing,  must 
be  volnntary ;  but  this  only  means  that  it  sliall 
not  be  induced  by  improper  threats  or  pnimises, 
because  under  such  circumstances  the  party  may 
have  been  influence<l  to  tny  what  ia  not  true, 
and  the  supposed  coofeaaion  cannot  l>e  safely 
acted  on.  such  an  objection  cannot  appiv  to . . . 
a  lawful  examination  in  the  course  oi  a  judicial 
prticeeding."  See  also  the  epigrammatic  pas- 
sages fn.m  Morton,  J.,  in  Faunce  v.  Gimy,  and 
Smith,  C.  J.,  in  Wood  v.  Weld,  quoted  ant: 
|*4S.  ^ 
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II»II1-M-1       CO.\tB«IO.N»i  BBFOBE  A  MAaisTRATE. 

•ny  compultion  in  the  mure  fiicu  „t  r.,..rJi„         ,       ^  ""^'"  '"""  ^ 

.t.l  lev.  open  todi.p«te  thequeMion^h.tl'er.   1^  ""r:  "'f 

n.  an  altered  for.,  fo,  /ce  J!::^:;  .1^;^ ; "" '  ^::';:;;:,;"*^  ;•- 

damentelly  th«  same.  ie.  Was  the  situation   ,  .  " 

.peak?  hut  it  pr..eed.  by  a  different  te  t  n.,/:, .,  W.  ,„'".u"!; .  '  i" 
t«.ne.l  by  asking  question,  of  «  pemm  while  in  r  ,  J  T,  ^        *  "**' 

jUtements  are  Jmed  not  volun!::;;!:'^^^^  j  ..  'ue  w^  'T^ 
have  been  made  in  answer  to  questions  put  while  in  cu"vnt  '  \ 
thus  becomes  immaterial  whether  the  answerr.  „„i„t  ^^  '  'f""'°^'-^  '» 

The  attitude  is  illustrated  by  the  1^27^::^^  "^  '  "  '  """  "'  "•"• 

«.yi..ff  to  1.1m,  .  Whst  h.ve%ou  to  iyrirc^J^.aJ^r''?/  '?*"""''*  °'"'  ""'*  """ 
.l.ut  it  out.  A  pri«,nT'.  iouth  iTdLd  )d^ZT  '1'  ^'^l"'  ""^  ""'•'°^«  ' 
not  to  b«  ..ked  anythlDg  "  ^^'  *"■  '*  *""*  S^"'"  '»  «»'•■•«•.  '"d  »'•  ought 

from  .  pri«,„.r.  „ot  onl/^  S^/^  "^bv  ZX7.  "'■^'j:"''"''""  "'"*''-"- 
1*  &  16  Vlcf  °""'  ''"™"*  •*'  "P'""""  -»«»«  »»  f  tar  th«  p«,i„g  of 


ln»*  .11!!!  ■'«","'?'"  i"  '"KiteKtfd  in  the  follow- 
tJmrf,   U    Blwchf.  386:  'The   i^il^-n  why  ^ 

?.  C«irT  "  '*'"""•<'  »"  •'"line  an,werin» 
U  beeai.«  hi«  an.wen.  nn.ler  ..»th  can  be  n»3 

^,.  «.««  '''^"'"  •""'";  «•">■?"«>  «l«o  I  823. 
K  «•  v '?•  **■"'"■"•  •'•.  in  State  1-.  Vaimienr 

tion  that  .hall  exact  an  an.wer.    &bwTn  reS^ 
there  i.  no  power,  in  any  tribunal  known  to  the 
voi,.._6i 


common  law,  to  exact  nn  aniiwer  that  mnv  im- 
pi  .-ate  a  wit„e«  in  or  fn,!  to  exp.«.  hi,,,  , ,  a 
criminal  |-harKe.  .  .  .  Mr.Jov  .  .  fawiKn.the 
rc««,„]  ,h,t  one  in  hi.capa.itvof  wil„e«  i„ieh? 
refuw  to  aiwwer  a  qnctioii  (hat  haa  a  ten.lencv 
to  exp<iM  him  to  a  criminal  charge;  heme  an 
annwer  to  iinch  become,4  a  voluntary  utatement 
mncB  he  might  refiiw  to  make  any.  This  ap- 
pear* to  be  a  mmnci  legal  tlieori-  It  cannot  be 
met  by  the  circnmntaiice  of  a  partiinlar  cane  that 
a  witnen  may  not  know  the  extent  of  bit  ner 
•onal  Mcurity  under  the  law,  for  ignorance  of 
the  law  exco«M  no  one  "). 
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evidence  from  accused  persons  in  custody  not  obtained  by  the  statute-sa 
tioned  method.  Partly,  also,  it  is  due,  as  the  preceding  form  is,  to  a  confus 
of  confession-law  with  the  privilege  against  self-crimination ;  the  privile 
of  course,  does  not  affect  statements  not  made  on  the  stand  but  made  wl 
in  custody  (post,  §  2263) ;  and  in  applying  the  law  of  confessions  to  the  lat 
situation,  the  judges  have  modified  it  by  an  infusion  of  the  spirit  of  the  abi 
privilege;  so  that  we  find  presented  under  the  head  of  confession-law 
notion  excluding  statements  made  merely  in  answer  to  questions  by  a  c 
todian,'  —  a  result  which  would  be  natural  enough  as  an  extension  of  I 
privilege  against  self-crimination,  but  is  quite  anomalous  in  the  law 
confessions. 

§  845.  Bama :  (3)  Seldan'a  Prtnoiple  of  Mental  Agitation.  Another  fo 
of  test  derived  from  the  phrase  "  voluntary  "  is  still  broader  in  its  excludi 
effect,  and  differs  radically  in  one  point  from  the  preceding  two.  Like  the 
(1)  it  takes  "  voluntariness  "  as  a  final  standard ;  but  (2)  it  does  not  disca 
but  retains,  the  fundamental  notion  of  confession-law  that  a  probable  untri 
is  that  which  we  are  seeking  to  reject ;  and  furthermore  (3)  it  includes, 
the  second  does,  under  "confession"  anything  and  everything  said  by  t 
person,  whether  an  avowal  of  guilt  or  an  assertion  intended  to  exculpate  a 
to  demonstrate  innocence.^  Its  peculiar  different  result  arises  from  applyi 
the  idea  (2)  to  the  statements  included  in  (3).  Thus,  it  argues :  Persons  s 
pected  wrongly  of  a  crime,  especially  when  officially  charged  with  it  a 
questioned  about  it,  are  apt,  particularly  when  the  circumstances  are  strong 
inculpatory  and  demand  explanation,  to  make  the  first  explanation  tl 
occurs  to  them,  to  deny  incriminating  facts,  and,  in  short,  to  assert  and  I 
to  prove  their  innocence  by  inventing  false  stories,  which  if  true  would  8h( 
their  innocence ;  hence,  statements  so  made  cannot  fairly  be  trusted,  a 
should  be  rejected.  The  chief  representative  statements  of  this  theory  t 
found  in  the  following  passages : 

18.')4,  Seliltn,  J.,  dinenting,  in  Ilemhieiion  y.  PecpU,  10  N.  T.  3.3 :  •'  The  mental  c 
turbaiice  produced  by  a  direct  accusation,  or  even  a  consciousness  of  being  suspected 
cri.  ?,  is  always  great,  and  in  many  cases  incalculable.  The  foundation  of  all  u[ 
human  testimony  is  that  moral  sentiment  which  universally  leads  men,  when  not  uni 
some  fitron^  counteracting  influence,  to  tell  the  truth.  This  sentiment  is  sufficien 
powerful  to  resist  a  trifling  motive,  but  will  not  withstand  the  fear  of  conviction  for  crir 
Hence,  the  moment  that  fear  seizes  the  mind,  the  basis  of  all  reliance  upon  its  manif 
tations  is  (;one.  .  .  .  The  mind,  confused  and  agitated  by  the  apprehension  of  dnng 
cannot  reason  with  coolness,  and  it  resorts  to  falsehood  when  truth  would  be  safer,  anc 
hurried  into  acknowledgments  which  the  facts  do  not  warrant.  Neither  false  statemei 
nor  confessions,  therefore,  afford  any  certain  evidence  of  guilt  when  made  under  the  i 
citement  of  an  impending  prosecution  for  crime." 

1864,  Pigol,  C.  B.,  dissenting,  with  Lefroy,  C.  J.,  and  O'Brien,  J.,  in  R.  t.  Johnston, 


»  1867,  Kelly,  C.  B.,  in  10  Cox  Cr.  C.  57« 

("  I  have  always  felt  that  we  oouht  to  watch 
jealously  any  encroachment  on  the  principle 
that  no  man  is  bound  to  criminate  himself,  and 
that  we  ought  to  see  that  no  one  it  induced 
•itbet  by  a  threat  or  a  promise  to  say  anything 


of  a  criminatotT  character againut  himself  " ; 
utter  confusion  of  two  thingi  distinct  in  bisti 
and  in  principle). 

'  A  notion  whose  fallacy  has  already  bi 
examined  (ante,  {  831). 
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be  doubted.  The  danaer  U  hat  f  „  Z!^,  '"'  '"^''  '^""^'  ^  ''o"  "'tested  to 
by  OP.  having  the  Z^r  ^  TL^n^ZTtVlT/  T''"''l'^*^'  ''"'  "-""-J 
which  •„,  be  aaminUte«d  in  thl  na  d™t  o™  hi  ?•'• '"^•"'*'  *"  interrogatorie.. 
and  to  perwn.  of  the  .tronwit  andT^M    »        /  ^  '^"""«"«"'«1  i"  the  hareheet  way 

moment  ...  The  procew  of  oM,!iTlZZ^  T"'"  ^'■"'"  "■"  ?""*"">  "'  '»•• 
belief  that  dlenc.  will  be  takenT^"  ::!„  tt^Tl!  th.  "  T"*'  ^,  "'  """'^""'  "'« 
cwMty  which  that  Uupreuiou  .uggeeteTf  In^werltt^'"^  I- ""  ■"'^^^-  "^''^  '^-^  "*■ 
the  pri«>nerof  hi.  f4e  agency,  fnd  iniwl,  Mr.?'  ^T "°"  1"  """'  ""•^■'  ''•'P"^" 
quence.  of  declining  to  dol.  )""lyexSnr.H  TV  ^■"'"'  ""  ^'"""  °'  t^e  conse- 
strict  truth,  become  on  a  seve«>  o  Sf^fCrxlirat  n  i^'r^'  '""^  '^''P"'*''  "'« 
excuse,  destructive  of  their  credit  and  of  th!rf     I  f  ■"°'*'*'*  '"  «"'t"««ction.  and 

liable  to  make  .UtemenU  of  tS  chaJi^L?^.' He  7h  '""""^V  •  ^  J""""""  '»  •«»  ">-« 
the  per»„  who  holds  him  in  custody  a^d  ""'^"'V''"  P"-™»7  »*  interrogatories  urged  by 
mission,  so  elicited,  is  dek^XL"LZT'  °^'"*  °'  ""^  "'*'*'"''  "^  ""^ 
relative  position  of  the  partr.  d^s  not  ?.  T'"'.""'''-"  "~^  '°  »"»'"  *'     This 

i..quiry.  It  doe.  tend  in'^hHtJoTBeM  wav7  L  Z^  *"  *'-"■  '^''  '^^  "»""  °f  'he 
n^verw  of  voluntary.  .  .  In  .  .y  iudllY  h  f  f.  "■"  •'»"""'""<''  the  pri,«,„er  the 
has  custody  of  the  prisoner  and  of  thl'^rillrV^^^^^^^  "'  '^^  '»'"""'''<'  «''<> 

tive  the  fact  that  the  pri«,ner  i,  a  Z,  aw^L    It  ,^l'%'"  '""'*^'  °'  ""'  '*"'"'''''  "^«f»- 
oner's  statement  is  Toluntary,  .Ld  fu^ish^  th-  I  r      ^^  '"^  presumption  that  the  pri.. 
wry,  and  lumwhes  the  .trongest  presumption  that  it  ia  not." 

person  will   Up  f/i  «,«.,«   u-     •  ^"^^"ymg  notion  is  that  an  inntjcent 

SJ.rwhe„  ^rali^" '»;°""™  ■'"' "pi""  —r  »PP.™t  g»ii.. 

nude,  the  MmI™  „,  '""/'""J  guilt,  it  i.  obvio,,,  that  it  cenno.  be 

=t-.' r?  :,r  rr  -«-*  ■°  --Sr^tst 

fill.  T?^         "''^  excluding  confessions  of  guilt.     That  ia  thp  fir,f 

rropite  to  he  eor"'  "T''^'^"'  ^""^  ^  P""'='PJ«  fundamentall/a" 
Tfa  sTv^  Jfir  T"""'^"'  ^""'  '•'^y  "''  «^'='""*'d  because  of  the  risk 
Of  falsity),  secondlff.  working  out  its  reason   for  a  totally  different  clL  nf 

(b)  The  further  answer  to  this  principl«  is  found  in  the  denial  that  the 

HIatchf. .187  f  T .L.V  .L.  -  ."•. '.  .^'?"'      l^n'te'l  states,  wimh  rompeln  the  huliline  tlmt 


.V  r,!"^-:  .^"  <*•  '"-Tr  .H«t'tV..,«„i:i,tX• 
»  compelled  by 


I  lie  suitement  is  iintriie,  !•  go  nir  further  than  I 
™.  go,  unless  compelled  by*i,utBority     I  k"w 


.»  ._.  I"""'  ■;"""  ™nipei«tiic  huKMnfr  tlmt 
«n  arrert,  or  a  charge  of  crime.  <.r  boins  sworn, 
or  all  three  comhii.i-l.  are  sufflricnt  to  exclndc  a 
confpiwi,.n  that  otherwiw  appears  to  have  l«en 
freelv;  nutde,  without  the  influence  of  threat  oi 
pniinme   ). 

»  Ante,  i  881,  "  What  is  a  Confession." 
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principle  has  any  validity  even  for  the  class  of  statements,  namely,  as 
tions  of  facts  showing  innocence,  as  to  which  it  is  worked  out.  In  1 
department  of  evidence  such  a  principle  is  without  precedent,  and  is  in  < 
flict  with  all  analogies.  The  conduct  of  a  suspected  person,  in  concea 
or  destroying  incriminating  evidence  or  in  fleeing  from  justice,  has  alw 
been  ndniitted,  subject  to  any  innocent  explanation  that  can  be  made  (a 
§§  273-276),  and  his  false  assertions  of  an  alibi  and  other  false  explanat 
of  conduct  have  always  been  admitted  (anU,  §§  277-278);  yet  if  the  al 
principle  were  good,  it  would  necessarily  exclude  all  conduct  and  statemi 
while  under  suspicion,  and  not  merely  while  in  custody  or  on  the  st 
Thus  the  principle  is  without  precedent  or  analogy,  and  is  unworkabl 
practice  * 

§  846.  PreMnt  Status  of  the  above  Prlndplea.  The  first  of  the  above  t 
principles  is  less  recognized  to-day,  though  it  gains  ground  steadily, 
second  is  that  which  prevails  in  most  jurisdictions,  though  it  is  not  unifoi 
nor  consistently  applied,  and  it  rather  loses  ground.  The  third  can  ha 
be  said  to  prevail  completely  in  any  jurisdiction,  its  chief  function  ha 
been  to  throw  precedents  and  principles  into  confusion,  to  unsettle  the  co 
of  decision,  and  to  suggest  confusing  arguments  while  not  commanding  ( 
plete  adherence.  It  was  first  judicially  advanced  by  the  eminent  Mr.  J. 
den.i  in  1854,  in  the  Teachout  Case  in  New  York,  at  neariy  the  same 
that  it  was  being  repudiated  by  the  English  judges,  in  1856,  in  Scott's  C 
it  was  subsequently  championed  by  the  dissenting  judges  in  the  Irish  ca 
R.  V.  Johnston,  in  1864 ;  but  it  has  not  obtained  any  further  footing  in 
land  or  Ireland,  and  had  vogue  as  a  determining  doctrine  in  only  a 
American  jurisdictions.  Apart  from  ite  lack  of  precedent,  the  false  bas 
supposed  principle  by  which  it  is  reached,  and  its  conflict  with  analogi 
is  workable  simply  and  consistently  up  to  a  certain  point  only,  t.  e.  quii 
far  as  Mr.  J.  Selden  and  the  Irish  judges  wished  to  carry  it.  But  it  is 
cally  different  from  p.nd  opposed  to  the  other  principles ;  and  the  unfortu 
thing  has  been,  for  many  Courts,  that  they  have  not  seen  this,  that  they 
thought  to  recognize  it  partially,  but  not  wholly,  and  in  connection 


•  This  annwer  is  represented  in  the  following 
passage:  1869,  WiMxlrnff,  J.,  in  'I'eachont  v. 
People,  41  N.  Y.  11  ("  If  the  deflamtions  made 
nndor  conKcionsness  of  suspicion  are  for  that 
reason  nnreliable,  ihey  must  be  unreliable  when- 
ever and  wherever  made  .  .  .  and  equallr  when 
the  suspei'ted  party  encounters  that  snopicion 
while  fuUv  at  large  ar,  ..ig  third  parties,  as  when 
called  as  a  witiie«s  to  .tate  if  lie  sees  At  what  he 
knowH  of  the  cause  <  f  the  death.  And  if  con- 
sciousness of  »nspicion  rende.n  proof  of  his  dec- 
larations unreliable,  so  also  should  It  render 
proof  of  his  acts  unreliable,  and  they  shonld  lie 
equallr  excluded.  And  yet  it  has  not,  I  think, 
been  ifonbted  that  proof  of  the  acts  of  the  party 


the  mere  result  of  fear,  and  the  pressure 
cumstances  msy  leail  tlie  innocent  man  to 
to  this  as  a  measure  of  safety.  This  is  qi 
true  as  that  suspicion  will  lead  a  man  t 
statements  for  the  same  purpose.  There 
he  some  limit  to  tlic  rule  excluding  deiliir 
short  of  the  test  that  thev  l«e  made  win-, 
miller  no  consi'iunsness  that  he  is  nnilc 
picion ;  else  the  whole  conduct  of  the 
from  the  moment  be  is  apprised  that  he 
i)eited.  must  be  declared  to  lie  too  iinrclij 
lie  made  the  subject  of  any  inference  wbiite 
1  It  had  alreaily  lieen  advanced,  howe' 
counsel.  Mr.  Dandas,  in  laiS,  in  Wheater'i 
MS/ ;  and  Mr.  .1.  Soldcn  probably  founil  it 


under  the  very  pressure  of  suspicion  is  compe-  But  a  spurious  passage,  muchquoted,  i 
tent.  .  .  .  [Flight,  conceiilinoiit.  etc.]  may  be  bert's  Evidence  and  Hawkms  1  leas  < 
proved  as  some  indication  of  conscious  guilt,  and  Crown  also  served  as  a  source ;  this  pasi 
yet  it  is  consisteat  with  innoceace,  and  may  be     examined  ante,  §  818. 
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other  principles  -an  unfortunate  thing,  because  this  test  is  nut  reconcihtble 
n  any  degree  wuh  either  of  the  other  tesU  (except  in  part  the  iTr^r 'ced 

Z  result"?  Z:l7T  T  ''^"  "  '""^  ^«"*^  '^^  °^  •-'  ""^  b«-- 
the  result  of  this  laudable  endeavor  to  carry  water  on  both  shoulders  i.  that 

the  law.  The  best  interests  of  the  law  of  cnfessious  would  be  served  by  a 
clear  .^cognition  on  the  part  of  the  Courts  that  one  of  those  three  principles 
must  be  ««lected  and  logically  carried  out  and  the  other  two  be  4  IS 

tt^nT      f  "^  ^'^^  "'  'T  -"^-^"''y.  »«tead  of  a  tangle  of  r^  ^ 
guided  now  by  one  pnnciple,  now  by  another,  and  leaving  the  law  in  a  sUte 
of  desperate  uncertainty. 
Owing  to  the  state  of  the  decisions,  it  is  necessary  to  conside'  them  by 

Ztf  ri  '  '^:^  f '"  *'"  '"'"•^'^  '"^  "PP-^"^^y  ^-  exauining  the 
state  of  the  law  with  reference  to  the  various  competing  principles;  and  the 

fhSoL''Tr':;'''  '"'"'^''-S.^he  original  distiucUons  and  ill'ustratSng 
the  histo^  of  the  theories,  must  tirst  be  taken  by  themselves.  In  applying 
each  of  the  Pnnciples.  there  are  four  kinds  of  situations,  involving  distinc- 
Jons  about  which  the  controversy  within  each  principle  has  chiefly  turned, 
nese  four  are :  1.  Under  arrest  as  accused ;  2.  Examined  before  a  magistral 
as  accused,  without  oath;  3.  Examined  before  a  magistrate  or  on  trial  as 
accused,  under  oath;  4.  Testifying  on  oath  as  a  witness.  Confessions  made 
m  these  four  different  situations  may  be  differentlv  treated  even  under  the 
^me  principle,  and  the  course  of  the  law  must  be'  examined  separately  for 

§  847.  Iingli.h  PraeUc:  (1)  Confe..lon.  whUe  under  Arr-t.  It  was  for  a 
long  time  the  clear  and  unquestioned  law  in  England  that  tiie  mere  circum- 
stance of  arrest,  even  when  combined  with  the  circumstance  that  the  confes- 
sion was  made  m  answer  to  questions  put  by  the  custodian,  did  not  exclude 
the  confession.  This  was  taken  for  granted  and  expressly  asserted  as  un- 
questioned by  Mr.  J.Grose,  in  1791,  delivering  the  opinion  of  the  twelve 
judges  m  Lambes  Case.»  The  next  two  landmarks  of  the  rule  are  Thorn- 
ton 8  and  Gilham's  «  Cases,  also  decisions  in  bane.  These  were  followed  in 
the  next  ten  years,  by  other  rulings,*  among  which  Wild's  Case,  a  decision  m 
bane,  became  the  leading  one.  Such  was  the  law  at  this  period  that  Mr  Joy 
was  able  correctly  to  say,  in  1842 :  • 


.„  '  "9<.  I^mbe's  Cane,  2  I.each  Cr.  C,  34l  ed., 
625 ;  aee  the  quotation  /xm»,  {  848.  So  nlwi  be- 
fore that  time :  1722,  II.  r.  Woodlmrae.  16  How 
M.  Tr.  62  (to  ))oIiwK>fficpr) ;  K46,  Bprwkk's 
CaiKS,  Fonter«  Cr.  C.  10  (offl<er»  of  a  rcl«l  gar- 
"^'.'  ,".''*'■  '^•P'ure.  giviug  their  rauk  to  the 
olfinal  innpectorn  while  in  prison). 

*  1824,  B.  V.  Thornton.  1  .\Ioodv  Cr.  C.  27, 
1  Lew.  Cr.  C.  49,  by  wven  jnilges  againiit  two 
(the  accused,  fourteen  years  old,  wag  in  ciistiMlv 
and  Heverely  qaestioneil  by  the  police :  held  ad- 
mismlile,  becauM  "no  threat  or  proniine  had 
been  uaed   ). 

*  1828,  B.  V.  GUfabn.  1  Mood   Cr.  C.  188, 


191,  hefore  all  the  jndf^  but  one  (in  iail,  to  the 
jailer:  admitted). 

«  1831,  K.  r  .Swatkin«,  4  C.  &  P.  S49.  Pat- 
tenon,  J.,  iemUf ;  18.32,  K.  v.  Hi,h»r<l»,  5  id. 
318.  Bomuquct.  .1.  (to  a  conatahle.  in  cuhIimIv  on 
tlieway  to  jail);  1833,  K.  r.  I^hir,  ti  id.  179, 
Onriiey,  B.  (juat  after  arrest,  after  heariiii;  tlie 
charRe) ;  I83S,  R.  v.  Wild.  1  Mood  Cr.  ('.  4.'>2 
(|u  cjistody  in  an  inn) ;  1837,  K.  v.  Kerr  8  (',  ft 
1*.  177,  I'ark.  J.  (to  a  policeman,  nearching  the 
accuiied's  room,  questioning  her  and  about  to 
arreat  her). 

*  Confeniou,  38,  46. 
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"  It  m>v  b«  DTOPW  that  th>  «Uc«  autboritie.  •hould  forbid  the  practice  of  qu. 
It  may  b*  iwopw  »~V-  J"  reawuably  induce  caution,  and  perhaj 

i„g  •  "^T'Llt^r^ti^y  iL  S".  n  iuy«.tiiating  tbe  credit  of  a  witn« 
•'brn.'atnf^rS^VgrSiL,  Ut  th. ca.«.  before  the  twelve  judge.,  b 
obtain,  a  '»n'"^"  """"f"  .^  ..-_,  ^  ettablixb  that  itateraeuU  made  m  am 
Kn«lana  '"VSj^i^tTyliuS^'J^S",  .^^.n  who  ha.  no  authority  to  quest! 

,„is.ible;  although  it  appear,  that  h.  wa.  not  cautioned. 

It  is  to  be  noticed  (1)  that  from  the  point  of  view  of  the  "threat  or 
ise"  test  (ante,  §  825)  the  resuU.  was  a  necessary  one,  because  by  hypt 
nothlt^orp;olise  las  employed;  (2)  that  in  the  absence  of  a  threj 
promise,  the  test  of  «  volunt-iriness  "  was  regarded  »«/* Usfied    (3) 

caution  was  required;  and  (4)  that  the  rule  7«  "P^^'^'^'^  ^Jafn  G 
In  the  meantime,  in  Ireland,  the  same  result  had  been  reached  m  Gi 
Case  by  all  the  judges  •  But  some  twenty  years  afterwards  came  a  se 
Irish  rulings  by  individual  judges  excluding  such  confessions ;  ■  the  r 
b^'ng  variLly  given.  The  uncertainty  of  practice  thus  introduce 
Sy  «ttled  L  1864  by  the  great  case  of  R.  v.  Johnston."  and  the  o 
and  orthlx  view  was  maintained  by  the  majority,  that  con  ess.om 
under  such  circumsUncos  were  not  in  themselves  madmiss.ble,  and 
be  tested  Uke  other  confessions,  according  to  the  presence  or  absence  c 
other  and  speciBc  inducement  in  the  way  of  a  threat  or  a  promise. 


•  I9M  n.  V.  Qibney,  Jelib  Cr.  C.  IS,  hy  all 
the  Irish  iadgss  (statement,  in  answer  to  qoM- 
tionsbvi  Stable,  while  under  arr«t  on  the 
wav  to  jail,  with  a  crowd  about  him  a.kmg^<* 
tio'n. ;  no  caution  given ;  "  they  held  the  nfc  to 
1«  weU  ertablishea  that  a  voluntary  ™nf«««n 
shaU  be  received  in  evidence,  but  it  hope  ha«  bew 

excited,  or  threats  or  ».'V"?''*T°rn.  -i^  M 
shall  not."  and  admitted  it  here),  riiis  was  fol- 
lowed in  1842  !  B.  V.  Hughe.,  quoted '"  J"y.  C""" 
fessious  39  (a  statement  had  been  made  while 
inn.^y;  in  answer  to  a  con»tablo's  quert.on.  ; 
Crom^n  J.,  "  had  frequentlv  had  "C.-=«i..n  to 
decide  this  question,  and  all  ttie*  ['»«>? /^"^l 
had  been  before  him.  The  confession  of  a  ma«. 
tobe  admitted,  is  n.H  to  be  extorte.1  by  fear  nor 
educed  by  flattery;  but  where  a  P"*'"" '"'""^ 
tarily  gives  it,  it  may  be  received  whet  ler  he 
ouestions  1«  p.it  to  him  by  an  authorial  or  un- 
Soriied  Jrson.  Wherever  the  declanition  i* 
volunttry,  fc  would  rwseive  it.  and  the  doctrine 
in  Wild's  Case  was  the  true  one   ).        „  ,    _. 

T  1839  R.  V.  Hughes,  I  Cr.A  I>.  13,  Ooherty, 
C  J.  {an  authorised  perwn  visiting  the  ac- 
cuMd  in  jail,  and  questionins  hmi;  excluded, 
ou  the  ground  that  no  cantum  was  given,  and 
that  on  magiatratBH-  exaniinations  a  .•autiou  is 
always  given) ;  1840.  R  ».  I)«yle.  ib.  396,  Hu^bf^, 
C  .1  (a  constable  visiting  the  ac.^u.ed  ...  )..d, 
and  questioning  her,  after  »/wt.o..) ;  Ml.  K- 
P.  Itevlin.  i  id,  151,  Burton,  J, and  Brwl.v,«  •  B. 
(a  p..iice  inspector  qnestioning  the  accii»e,l  in 


-244'  rigot.C   B.and  Richar*.  B  (statement 
in  inswer   to  a  poUce-in»p*:t«  whUe    under 


arrest,  after  caution  ;  excluded,  the  en 

fereuce  of    opinion   aiiioug  the    judg 

noted);  1861.  It.  »■   Hassett,  8  id.  51 

tian,  J  (similar  facU;  evidence  rMuet 

withdrawn  as  doubtful);   18fi3.  »;  "■ 

8  Ir.  Jur.  M.  ..  340,  I'igot,  C.  B.  (st* 

answer  to  a  question  by  a  constable  wl 

arrest,  after  caution  ;    excluded,  lietau 

bles  "  ought  to  absUin  from  asking  qu 

•  1864   R.  '•■  Johnston,  15  Ir  ('.  L 

eleven  Irish  ju.lges  (the  accused   m 

ments  in  answer  to  the  police,  jnst  a! 

of  the  charge,  but  before  arrest,  no  c: 

iug  given;    Deasy,  B,  with  whom 

HSghffl  and  Fitigeral.l,  BB.,  Moiial 

and  Kiugerald,  Ball,  and  Keogh,.I.I. 

statement  adraissihle  because  of  the  i 

threat  or  iiiduci-ment ;    Ball.  .1    (10 

general  result  of  the  foregoing  canes 

be  that  from  the  vear  1822  down  u>t 

time  —  that  is,  for  a  i^riofl  of  upwar. 

vears  — it  has  Ik^h  r.>cog...«e.l  w  t be 

land,  both  in  E..gla..d  and  Ireland,  t 

•ions    or  statementn   oht»ine«!    from 

through  the  instrumenUlity  of  que« 

police  constables,  without  any  previo 

are  ailmissible  in  evideme  aga.nst  i 

virted  that  such  admissio.is  or  Htatem 

voluntary  .icts  of  the  piHUDners.  not 

either  hope    or    thnat  oin-rst.ng    i 

minds").     The  view*  of  Haves,. I,  i 

C  J,,  ilissenting,  represpiiteii  the  tei 

mte.  the  view  of  Pigot,  C.  15 ,  and  ' 

dissenting,  represented  the  test  of  i 

see  the  quotation,  iu  tboM  section.. 
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tice  of  question- 
in  d  perhaps  lus- 
of  a  witness  who 
B  judges,  both  iu 
ade  in  answer  to 
y  to  question  the 
r  aud  free,  is  ad- 


hreat  or  prom- 
by  hypothesis 
)f  a  threat  or  a 
id ;  (3)  that  no 
firmed  in  banc. 
led  in  Gibney's 
y&vae  a  series  of 
;'  the  reasons 
introduced  was 
md  the  original 
)nfessions  made 
ble,  and  were  to 
absence  of  some 
>mise. 

ided,  the  rnrrent  ilit- 
?  the    judKtiS    beius 
tt,  8  id.  511.  Chri»- 
ence  requesteil  to  lie 
1863,  B.   V.    Bixlkin, 
,  C.  B.  (statement  iu 
lonatable  while  under 
ndeil,  l)ei«u>e  coniita- 
n  asking  questions"). 
15  Ir.  ('.  L  60,  before 
accused   made  state- 
lice,  just  aft«T  notice 
arrest,  no  caution  iie- 
ith   whom  concurred 
»B,,  Moualiiin,  C.  J., 
Keogh,  .1.1.,  Iield  the 
use  of  the  absence  of 
lall.  .1     (109):    '-Ibe 
loing  cases  appears  to 
!2  down  to  tlie  present 
1  of  upwards  of  forty 
li/ed  as  tlic  law  cf  llio 
il  Ireland,  tliat  ailinis- 
aiim!    from    prisoners 
lity  of  questions  (rom 
any  previous  caution, 
re  against  tlieni ;  pro- 
is  i>r  statement"  I'c  tlie 
Miners,  not  indme-i  liy 
uiH-rating    upon    their 
Ilaves.  ,1.,  anil  I  efroy, 
iiteii  the  test  of  S  *♦*• 
C.  15,  and  O'Brien,  J., 
lie  test  of  g  815,  anle ; 
le  sections. 
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Meantime,  in  1850,  a  statute  (post.  §  848)  had  prescribed  a  new  method  of 
examining  accused  persons  for  commitment,  and  in  the  opinion  of  Lefro^ 
C.  J.,  lU  spirit  had  contributed  to  the  opposing  result  reached  by  him  in  this 
case.  But  the  supposed  spirit  of  the  statute  had  not  affected  the  English 
judges,  who  continue<l  to  rule  as  before.*  But  alxiut  the  same  time  as  R  v 
Johnston  the  other  form  of  test  (described  ante,  §  844),  made  its  appear^ 
ance  in  England ;  >»  i.  e.,  any  answers  obtained  by  questions  put  by  an  officer 
to  a  person  in  custody  were  excluded.  It  has  not  yet  been  given  a  standin- 
by  a  Court  of  appeal,  but  it  certainly  is  a  candidate  for  supremacy 

§  848.  IlngUab  Praotio* :  (2)  Confasaiona  ..  Aoenaad  without  Oath  on  B>. 
amlnation  bafore  a  MagUtrato.  The  examination  of  an  accused  person  before 
a  magistrate,  for  preliminary  investigation  and  for  commitment  if  necessary 
was  at  common  law  taken  without  putting  the  accused  upt.n  o«th  because 
as  accused  he  was  not  competent  to  testify  (post.  §  2250,  ante,  §  575)  Fur- 
thermore, the  proceeding  was  for  some  three  centuries  regulated  by  a  statute 
(widely  copied  m  this  country)  the  material  provisions  of  which  are  as 
follows : 

1554,  St.  1  *  2  P.  4  M.  c.  13,  §  4 :  "Justices  of  the  peace  ..  .  shall  before  any  bail 
ment  or  mainprise  take  the  examinaUon  of  the  said  prisoner  and  the  information  of  them 
that  bring  hun,  .   ..  awl  the  same,  or  as  much  as  may  be  material  thereof  to  prove  the 

^iTth'r  ."llh  *7  Z  T".'"'^  '*^?"'  """y  """"'  ""'  ''""'"«■>"  ^^'^'^  ""i''  examination, 
together  with  the  said  bailment,  the  said  justices  shall  certify  at  the  next  general  gaol 
delivery.  .  ."  S.^2  &  3  P.  &  M.  c.  10  :  "  The  said  justice,  or  justices,  before  he  orXy 
shall  commit  or  send  such  pnaoner  to  ward,  shall  take  the  like  examination  of  the  prisoner 
and  the  information  of  those  .ho  bring  him,  and  .shall  put  the  same  iu  writing  within 
two  days  after  the  said  examination,  and  the  same  shall  certify,"  etc. 

Now  the  propriety  of  receiving  confessions  made  at  such  a  time  never 
questioned  (from  the  present  point  of  view)  until  the  end  of  the  1700s,i  was 
then  settled,  both  as  a  common-law  question  aud  under  the  .statute'  in  a 
decision  so  clear  and  emphatic  that  its  exposition  must  be  .juoted:' 

17fll  LanU,e',  Ca,e,  2  Leach  Cr.  L.,  .3d  ed,  625;  the  acoiued  wa.s  arreste,!  and  exam- 
ined before  a  magistrate,  and  on  having  the  written  examination  read  over  to  him  for 
signing,  he  aa.d:  "It  is  all  true  enough,"  but  would  not  sign  it.  Whether  it  was  adn.is- 
siWe  apart  from  the  statute,  was  the  first  question  ;  Gro«,  .1.,  for  the  twelve  judges 
The  general  rule  respecting  this  s,.ecies  of  testimony  is  that  .i  free  an.l  voluntary  con- 
fession, made  by  a  person  accused  of  an  offence,  is  receivable  in  evidence  agaitist  him 
whether  such  confession  be  made  at  the  moment  he  is  apprehended,  while  those  who 
have  him  in  custody  are  conducting  him  to  the  magistrate's,  or  even  after  he  lias  entered 
the  house  of  the  magistrate  for  the  purpose  of  undergoing  his  e.xaminatiou.  But  in  the 
present  case  the  confession  of  the  prisoner  was  made  not  only  in  the  pre.sence  of  the 

•  1853,  B.  p.  Sleeman,  6  Cox  Cr.  245  (in 
custody  in  a  pnrate  house :  admitleij ) ;  186a,  K. 
V  Cheverton,  a  V.  &  K.  833,  Erie.  C. .!.,  and 
Wightman,  J.  (matement  to  a  police-snperiii- 
tendent.  while  under  arrest,  in  answer  to  <iue«- 
tioin.  without  caution :  admitted). 

"  1863,  K.  «.  Mick,  3  F.  &  V.  822,  Mell.ir,  .1. 
(statements  to  the  police,  under  arrest,  answer- 
ing a  question,  bat  after  a  caution ;  adniitUi! 
but    the   method    disapproved);    1885,  A.    L. 
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Smith,  J.,  in  R.  r.  Gavin,  ir.  Cox  Cr  r.  65e 
(quoted  anif,  |  844).  No  doubt  such  ,i  decision 
It  apt  to  lie  reached  thruni;h  the  influeiic  of 
other  -ousiilerations  :  as  where  fave,  J  ,  in  189:? 
K.  c.  Thomp.'on,  2  Q.  B  18,  franklv  eNpresses 
dontits  ai  to  the  creilibilltv  of  police-'i.fficerM  pro- 
duciiiK  alleged  .onfessioiis  in  (hiulitfnl  rai.es 

'  1741,  White's  Trial,  17  llow.  St.  Tr.lo»<5; 
GiKKhre's  Trial,  ,1,,  1054;  aud  other  cases  lu 
ii  2250,  iHul. 


Mi 

ill 
i  t  I 
■  1  I 
t 

t      ! 
i      i 


1   ! 
f  } 


§848 


TESTIMONIAL  NARRATION. 


[Chap.  X: 


magirtnOe.  but  while  b«  WM  undergoing  a  judicial  •xtmination.  .  .  .  Firtt,  U 
con»ider  this  question  m  it  i>  goTerned  by  the  rulee  and  priuciplee  of  the  comme 
Confeuiont  of  guilt  made  by  a  prisoner,  to  any  person,  at  any  moment  of  time,  and 
place,  subsequent  to  the  perpetration  of  the  crime  and  previous  to  his  ezaminatioa 
the  magUtrate,  are  at  common  Uw  receivad  in  evidence  as  the  highest  and  most  M 
tory  proof  of  guilt,  because  it  U  fairly  presumed  that  no  man  would  make  such  a  i 
siou  against  himself  if  the  facU  confessed  were  not  true.  It  may,  however,  be  a 
oppoeition]  that  this  rule  only  applies  to  confessions  by  parol,  and  not  to  eon 
(as  in  the  present  case)  reduced  into  writing  and  afterwards  admitted  by  parol 
true.  But  surely  if  what  a  man  says,  though  not  reduced  into  writing,  may  \m 
in  evidence  against  him,  a  fortiori  what  he  says  when  reduced  into  writing  is 
sible,  for  the  fact  confesKid  being  rendered  less  doubtful  by  being  reduced  int 
ing,  it  is  of  course  entitled  to  greater  credit,  and  it  would  be  absurd  to  say  < 
instrument  ia  invalidated  by  a  circumstance  from  which  it  derives  additional  strenj 
authenticity.  And  for  thU  reason  it  is  clear  that  the  present  confession  havin 
taken  by  a  magintrata  under  a  judicial  examination  can  be  no  objection  to  receivir 
evidence,  for  it  gains  still  greater  credit  in  proportion  to  the  solemnity  under  w 
was  made.  .  .  .  [He  then  points  out  that  the  statute  methods  were  not  intended 
place  all  others  by  exclusion,  but  merely  to  add  a  new  and  acceptable  form,  thus 
all  other  proper  ones  still  admissible,  even  though  the  statutory  form  could  not  be 
of.]  •'  [The  examination]  is  more  authentic  on  account  of  the  deliberata  mw 
which  it  is  taken,  and,  when  it  contains  a  confession,  is  admitted,  not  by  force 
statutes,  but  by  the  common  law,  as  strong  evidence  of  that  fact;  .  .  .  anditiscl< 
what  a  prisoner  confeased  before  a  justice  of  the  peace,  previona  to  the  reign  of  Phi 
Mary,  if  not  induced  by  hope  or  extorted  by  fear,  whetlier  reduced  into  writing 
or  if  reduced  into  writing,  whether  signed  or  not,  if  admitted  by  the  prisoner  to  ! 
was  and  is  as  good  evidence  as  if  made  in  the  adjoining  roomprerious  to  his  havi 
carried  into  the  presence  of  the  justice,  or  after  he  had  left  him,  or  in  the  san 
before  the  magiatrato  coom,  or  after  be  quita  it." 

This  ruling  was  emphasized  in  an  opinion  delivered  a  few  years  late 

1784,  R.  V.  Thonuu,  2  Leach  Cr.  L.  (8d  ed.)  727 ;  Gro$e,  J.  (the  facts  being 

to  those  of  Lambe's  Case,  tupra :  "  There  can  be  no  doubt  but  that  these  minutes 

read  in  evidence In  Lambe's  Case,  which  in  its  circumstances  was  precisely 

present,  the  judges  were  of  opinion  that  if  such  written  examination  were  to  be  a 
not  admissible,  this  monstrous  proposition  would  follow,  that  whatever  a  pnso 
when  not  before  a  magUtrate  would  be  admissible,  though  dei>ending  on  the  fa 
memory ;  but  that  the  moment  a  r  i»one>-  g»t»  '^'o"  •  magUtrate  it  would  not  b 
sible,  Uiongh  taken  down  in  writing  under  circumstances  of  the  greatest  eolemnii 

It  will  thus  be  seen  that  confessions  so  made  were  declared  to  be  equi 
missible  (1)  at  common  law,  (2)  under  the  statute,  and  (3)  when  intends 
taken  under  the  statute,  but  not  successfully  so  taken.  Furthermore 
be  observed,  there  is  no  intimation  that  it  is  of  any  consequence  (a)  \ 
the  accused  was  cautioned  or  not,  or  (b)  whether  his  statements  wer 
spontaneously,  or  in  answer  to  a  general  inquiry  as  to  what  he  had 
or  in  answer  to  repeated  specific  questions.  Finally,  it  is  clear  that 
sions  made  in  such  a  situation  were  treated  on  exactly  the  same  foe 
any  others,  i.  e.  the  only  question  would  be  as  to  the  influence  of  son 
tive  threat  or  promise ;  the  mere  situation  did  not  affect  the  result 
stitute  an  inducement. 
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The  admissibility  of  such  a  confession  was  subsequently  reiterated  in  a 
senes  of  rulings  extending  through  the  next  half-century ; » and  Mr.  Joy  adda 
his  authority  as  to  the  practice  at  the  end  of  that  time.»  In  the  meantime 
only  one  contrary  ruling.  R.  v.  Wilson,  had  appeared ;«  but  it  served  to  keep 
alive  the  possibility  of  controversy.  It  will  be  noted  that,  in  the  cases  con- 
firming the  orthodox  doctrine  (of  which  R.  t..  Ellis  and  R.  v.  Gilham  are  most 
frequently  cited),  some  of  the  confessions  received  were  given  under  a  caution 
and  some  were  made  without  questions  preceding;  but  neither  of  these  cir- 
cumstances seems  to  have  been  treated  as  essential  to  their  reception  The 
doctrine  of  R.  v.  Wikon.*  however,  came  to  the  surface  once  again  in  1850  » 
But  in  the  preceding  year  a  statute  had  entirely  revised  the  method  of  con- 
ducting  such  examinations;  "the  effect  of  which  was  to  raise  the  question 
whether  Its  methods  were  to  exclude  entirely  and  to  forbid  the  common- 
law  methods,  and  thus  to  leave  an  opportunity  still  to  inquire  judicially 
what  methods  wer«  receivable  at  common  law.'    Of  the  various  questions 


•  1790.  R.  ».  H»U,  qnotetl  In  S  I.escb  Cr.  L.. 
ad  ed.,63S;  1799,  K.  v.  Magill,  McNally  ou  Evid. 
87,  ChamlwrUin,  .1.  (Htatemeut  u  accuwd  before 
■  magutrate ;  no  caution);  1826,  U.  r.  KUw, 
Ry.  &  Moo.  432,  r,ittle<l»le.  .1.  (a  itateineut  u 
■ecmeU  on  exainiuatiun  liefon  a  niagiatrate, 
withont  threat  or  promise,  bat  upon  qnestioninir 

»nit   AftA«  aurn..!  >»  ~1l fi         r^.i  .  B 


~.d  after  refuMl  t^  i  owVoSn^'n  foHowiuK  ^     bTforthTm'Slt.'"  th ''"  i'""  T'"",'"'"'"'' 
nnrepo^rted  raljnK  of  Ho.ro.d.  J..  La  'Sr^-     l.TiT„a\'%hT^ir.:., '»'  '^.'r.'^^^^^^^^^^ 


™-  —  .«."..  vvMuBvi  ,   auiiuniuif  lu 

pnreuorted  ralinjt  of  Holro^d.  J.,  and  dinnpprov- 
ing  Wilson's  Can  of  1817,  in  the  next  note  bat 
one) :  1828,  H.  t>.  UUhani,  I   Mood.  Cr.  C.  186, 
191,  before  all  the  judges  but  one  (on  examina- 
tion before  a  magistrate  after  a  caution ;  ad- 
mitted) ;  1830,  Wright's  Case,  I  Lew.  Cr.  C.  48 
(on  examination  as  accused  before  a  magistrate : 
«»lmitted) ;  1831,  B.   v.  Fagg,  4  C.  &  P.  566. 
Oarrow,  B.   (examination    as    accused    before 
magistrate;  disapproved  because  taken  liefore 
all  evidence  for  prosecution  was  in  ;   but  ad- 
mitted) :  1831,  R.  V.  BeU,  5  id.  162.  Gaselee,  J. 
and  Lord  Tenterden,  C.  J.  (statement  as  accused 
before  magistrate,  without  questions;  admitted, 
and  Qarrow,  B.'s  objection,  ni;>ra,  disapproved) ; 
1831  (1 ),  Anon.,  ib.,  note.  Lord  Lvndhurst,  C.  B. 
(same  point) ;   1832,  R.  v.  Oieen.  ib.  312,  Gui^ 
ney,  B.  (statemenu  ai  accu>«d  before  a  magis- 
trate, after  a  caution) ;  1836,  R.  i-.  Court,  7  id. 
48«,  Littledale.  J.  (statement  as  accused  before 
magistrate  in  answer  to  question) ;  1836,  R.  v. 
Kees,  lb.  569,  Lord  Deumau,  C.  J.  (statement  as 
accused  before  magistrate  in  answer  to  ques- 
tions); 1837,  R  r.  Bartlett.  ib.  832,  BoUaiid.  B. 
(same);  1838,   B.   r.  Arnold.  8  id.   622,   Lord 
Denman,  C.  J.  (advising  a  caution;  but  omitting 
to  say  whether  it  is  essential).     'I'here  wet««li<o 
other  rulings  iuilii'ating  clearlv,  though  indi- 
rei^lv,  an  acceptance  of  this  practice :  1833,  R. 
r^J"';''''  *  ^-  *  ''•  WO-  Vaughan.  B.,  uMe; 
835,  R.  V.  Bivers.  7  id.  177,1'ark.  J,  m«,W«,- 
1818  B.  V.  Wheeley,  S  id.  250,  Alderson,  B., 
KsiMe. 

•  1842,  Joy,  Confessioni,  40. 

•  1817,  R.  ».  Wibon,  Holt  N.  P.  597,  Rich- 
ards, C.  B.  (a  statement  as  accused  on  examina- 
tion before  a  magistrate,  without  threats  or 
promises,  but  without  caution  and  upon  ques- 


tions; an  examination  of  itself  imposes  an 
obligation  to  speak  the  trnlh ;  if  a  prisoner  wilj 
confess,  let  hnn  do  so  volniitarilv  ").  There  is 
another  and  earlier,  sometimes'  quoted  to  the 
same  effect;  but  it  has  no  liearing:  1793  1{  > 
Beniie^  2  Leach  Cr.  L.,  3d  ed..  627  (where  the 
accused  had  refused  to  sign  the  examination 
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his  guilt ;  this  acknowledgment  the  Court  r^ 
jected,  because  the  prisoner  had  the  right  "  to 
retract  what  he  had  said,  and  to  say  that  it  was 
false  ;  yet  here  the  accused  did  not  say  that  it 
was  false ;  he  admitted  his  guilt). 

•1850,  R.  r.  I'ettit,  4  Cox  Cr.  164,  Wilde, 
I--  J.  (examination  as  accused  before  magis- 
trates, upon  questioning;  excluded,  the  deiisiou 
being  inde|>eudent  of  the  statute :  "  I  reject  it 
upon  the  general  ground  that  magistrates  have 
no  ti^t  to  put  [such  I  queMions  to  a  prisoner. 
.  .  .  The  law  is  so  extremely  cautions  iu 
guarding  against  anything  like  torture  that  it 
extends  a  similar  principle  to  everv  case  where 
a  man  is  not  a  free  agent  in  meeting  an  inunirv : 
...  the  accns«<l  might  think  himself  bound  'to 
answer  for  fear  of  lieiug  cent  to  gaol "). 

•  II  fc  12  Vict  c.  42,  §  18  ;  enacted  for  Ireland 
in  12  &  13  Vict.  c.  69,  §  18,  and  again  in  14  &  15 
Vict  c.  9.3,  §  14.  1  he  statute  of  Philip  and 
Mary  had  already  been  revised  without  mate- 
rially affecting  the  portions  concerned  with  the 
present  question,  in  7  (J.  IV  (1826),  c.  64  ^«  2 
and  3  (for  Ireland  in  9  G.  IV,  c.  54,  §§  2  anil  3). 
'  The  statute's  peculiar  features  were:  (1) 
It  required  two  cantiiins  to  be  given  ;  and  (2)  it 
apparently  sanctioned  all  confcisious  previouKlv 
admissible:  1849,  11  &  12  Vict.  c.  42,  §  18 
("  After  the  examination  of  all  witnesses  on  the 
part  of  the  proBeciition,  ...  the  justice  .  .  . 
shall  say  to  the  accused  these  words  or  wortis  to 
the  like  effe<t :  '  Having  heanl  the  evidence,  do 
you  wish  to  say  anything  iu  answer  to  the 
charge  ?  You  are  not  obliged  to  say  anything 
unless  you  desire  to  do  so,  but  whatever  you  say 
will  he  taken  down  in  writing  and  mav  W  given 
in  evidence  against  you  upon  voiir  trial ' ;  ..  . 
Provided  always,  that  the  said  justice  or  justices, 
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which  have  arisen  in  applying  this  statute,"  three  only  need  here  conoem  \ 

(1)  Did  jt  exclude  a  confession  before  admissible  at  common  law  ?    That 

does  not,  has  been  decided  in  EngUnd ;  •  and  very  properly,  since  in  the  fa 

of  the  hinguage  of  its  last  clause  any  other  interpretation  would  have  left 

impossible  to  believe  that  words  can  mean  anything.    (2)  Was  a  cauti< 

necessary  at  common  law  ?    ThU  also  has  been  settled  in  the  negative  ai 

the  orthodox  doctrine  already  described  has  been  affirmed  and  perpetuated 

(3)  Finally,  does  it  matter  that  the  statement  was  called  forth  by  sptcil 

questions  put  by  the  magistrate  about  the  offence  ?    This  has  not  bet 

authoritatively  answered  since  the  passing  of  the  statute.     It  had  alreac 

been  settled  at  common  law,  as  we  have  seen,  that  the  p-itting  of  questioi 

was  immatenal ;  but  some  individual  rulings  since  the  statute  "  have  e 

eluded  statemente  so  obtained,  on  the  principle  already  described  (in  §  84 

ante),  that  the  very  putting  of  questions  is  improper  and  involves  a  compu 

siou.    It  18  apparent  how  little  this  view  is  sanctioned  by  precedent  •  and 

18  difficult  to  see  how  the  argument  of  Lefroy.  C.  J.,  that  "  questioning  is  n. 

allowed,  except  in  the  way  prescribed  by  the  statute."  can  be  accepted?  unle« 

we  believe  (as  he  does)  that  the  statute  introduces  an  exclusive  method  •  bi 

this  view  IS  expressly  repudiated,  as  we  have  seen,  by  the  Sansome  decirior 

and  the  deduction  of  such  a  view  from  the  mere  spirit  of  the  statute  amouni 

to  nothmg  less  than  an  overturning  of  the  common  law  without  any  exviet 

authority.  ^      *^ 

§  849.   BnBU.li  Praetlc:  (3)  ConfeMlon*  w  Aocwd,  under  Oath,  on  lb 
•nlnation  before  a  BCgUtrate.     Under  the  statutory  provisions  of  the  1500, 


before  rach  Kciued  penon  shall  nuke  anr 
■tatemeut,  iliall  utate  to  him  -uid  give  him 
clearly  to  Doderstand  that  he  h..  nothing  to  hope 
from  any  promiae  of  favor  and  nothing  to  foar 
from  any  threat  which  may  have  been  holden 
out  to  htm  to  induce  him  to  malie  any  ailinigsion 
°l  ■i?"'®"'"''  °'  ^'*  go'l'.  but  that  whatever  he 
•hall  then  say  may  be  given  in  evidence  againat 
htm  apon  biatrial,  notwithataoding such  promiae 
or  threat ;  provided,  nevertheleas.  that  nothing 
herein  enacted  or  contained  shid  prevent  the 
prosecution  in  any  cam  from  giving  in  evidence 
any  adinisaion  or  confession  or  other  statement 
of  the  person  accused  or  charged  maije  at  any 
time,  which  by  law  w<iuld  be  admissible  as  evi- 
dence against  such  person  ") ;  Can.  Crim.  Code 
ISM,  IS  591,  689  (the  accused's  statement  made 
before  the  rnaeistocia  may  "  if  necessary  "  be 
introduced  against  ham). 

•  That  the  statute  has  presented  some  diffi- 
culties will  hardly  serve  as  a  moral  against 
statutory  revision  and  co<liflcation  ;  for,  whether 
owing  to  the  statute  or  to  other  reasons,  it  is 
certain  that  the  proportion  of  rulings  upon 
confession-law  in  that  Seld  after  and  befort  the 
•tatnta  is  as  one  to  ten. 

»  The  statute  is  not  exclusive;  all  confes- 
sions formerly  admitted  are  still  admissible-. 
18W,  K.  V.  Sansome,  4  Cox  Cr.  207,  before  Ave 
judgea ;  disposing  of  the  itmbtt  of  Coleridge 
and  Cresswell,  JJ..  in  R.  „.  Kimber,  3  Cox  Cr 
aaa,  and  approving  the  ruling  ot  Brie,  J.,  in 
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R.  V.  Steel,  13  Jnat  P.  606.  A  similar  opinio 
was  expresaed  by  a  majoritr  in  the  Irish  case  < 
1864,  R  B.  Johnaton,  13  fr.  C.  L.  82,  89.  p< 
Deasy.  Hnghea.  Fitimrald,  BB..  Fitigerald  in 
Keogh,  JJ.,  against  Hayes,  O'Brien,  and  Bal 

>•  The  question  arises,  it  will  be  seen,  wlia 
the  statutory  cautiim  has  lieeii  omitted,  and  thii 
the  confession  is  not  receivable  under  the  statute 
this  was  the  case  in  R.  v.  Sansome,  swi.ro,  th 
decision  being  as  above ;  the  same  oi.inion  wa 
expressed  by  the  majority  in  K.  v.  Johnstoii 
*«,>ra ;  a  •ulwequent  Knglish  ruling  confirm 
the  result:  1 896,  B.  v.  Ntripp,  T  Cox  Cr  9 
(luterpoUted  remarks,  made  before  evidenc 
ended)  It  mav  be  added  that  utdtr  the  MaM 
It  has  been  held  that  the  omission  of  the  trmm 
^tion  does  not  oelude  the  confessjon  :  1850 
U.  V.  Sanscmie,  4  Cox  Cr.  807;  ISSO,  R.  v 
Bond  lb.  831,  a*l.  AMerson.  B.;  1867,  R.  t 
Kalabeen,  1  Br.  C.  |«  I.  I  ;  ih78.  R.  r.  SoncI 

I  •;.  ;■  'J'  '■*■«•«»«  »«^"re  the  magistrate 
admitted,  thnagfa  no  caatioa  was  given  ;  R.  v 
Sansome  followed). 

"  1854,  R.  c.  Berrimaa,  6  Cox  Cr.  388 
Rrle,  J  ;  1863,  R.  v.  Mick.  3  F.  *  K.  888  Mel 
lor,  J.,  lemh/e.  In  the  Irish  case  this  view  wai 
repudate.1  Iry  the  majority:  1864,  R.  v.  Johns 

v".'  .!;  »»''•  ^?S!"  ""•>•  Hughwi.  aiHi 
*itsgw^d,  BB.,  and  Fitigerald  and  Keogh.  JJ 
^nrt  Uf»y,  C.  J.,  Pigot,  C.  B.,  OBriMi  mi 
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the  examinationa  of  the  witneHos,  but  not  of  the  accused,  were  to  »«  upou 
oath.  Thia  waa  conairued  (and  not  improperly)  aa  a  practical  prohibiUon 
againat  putting  an  oath  to  the  accused."  It  might  well  follow  that,  if  an 
oath  waa  put,  his  examination  under  it  should  not  be  received ;  and  as  a 
matter  of  practice  such  an  examination  waa  alwaya  rejected.'  But  the  reason 
waa,  not  that  there  was  anything  fatal  in  the  oath  as  such  (as  will !«  seen  in 
the  next  section),  but  simply  that  the  statute  forbade  the  administration  of 
the  oath,  and  by  implication  prevented  the  admission  of  statements  obtained 
m  the  way  thua  specifically  forbidden.  It  wna  thus  not  the  oath,  but  the 
specific  statutory  iUegality  of  ita  application,  that  prevented  the  admission ; 
for  there  was  no  method  of  enforcing  the  prohibition  except  by  rejecting 
the  atatement  so  obtained.*  This  it  is  essential  to  keep  in  mind ;  for  in  the 
controversy  (dealt  with  in  the  next  section)  which  arose  as  to  the  use  of  a 
mere  witness*  statemenU  on  oath,  the  fact  that  the  statements  of  an  accused 
person  before  a  magistrate  were  admissible,  if  mere  unsworn  statemenU  of 
the  ordinary  sort  (as  noted  in  §  848),  but  inadmissible  if  sworn,  seemed  to 
many  to  furnish  a  strong  analogy,  and  led  them  to  the  deduction  that  it  was 
the  oath  as  such  which  produced  the  difference  of  results*  It  was  not,  in 
truth ;  but  this  misleading  circumstance  undoubtedly  helped  to  create  the 
opinion  (t.  e.  adverse  to  receiving  witness'  statemente)  which  for  a  time 
threatened  to  prevail. 

§  850.  BngUsh  Practloa:  (4)  ConfMalons  by  a  Witnaaa  apon  Oath.     This 


»  1767,  Boiler,  Trialu  at  NUi  Prin»,  342: 
"  Bnt  the  •xaminatioo  of  the  priuner  aliAll  be 
without  oath,  «od  of  the  other*  upon  uath." 
ThU  puMge  is  often  cited  fur  the  statement 
that  an  examiuation  of  the  acciued  on  oath  is 
iuadmiwilile;  but  tliat  is  not  its  parmirt. 

«  1817,  R.  I-.  Wilson,  Holt  N.  1'.  S97,  nich- 
ards,  ('.  B  (statement  on  oath  as  accused  More 
a  magistrate) ;  1830,  B.  v.  Hsworth,  4  C.  4  V. 
SS6,  Parlie,  J.,  umlJe  (examiuatiuu  on  oath  as 
accused  lief  ore  magistrate);  1831,  R.  r.  Webb, 
ib.  564.  (iarrow,  B.  (examination  on  oath  as 
■censed  before  magistrate,  exclodcd);  1833.  R. 
r.  Tnbhy,  4  id  530,  Vaughan,  B.  (same) ;  1833, 
R.  ».  I.ewis,  6  id.  163,  Ourner,  B.,  trmble  (same) ; 
1S35.  R.  V.  Hivew,  7  id.  IT!,  Park,  .1.  (name) ; 
1838.  H.  V.  WheeJev,  8  id.  8S0,  Ablerwn.  B. 
(same);  183S,  R.  r,  W heater,  3  Moody  Cr.  C. 
«8,  3  L«w.  Ct.  C.  157,  Kmble  (same);  1842,  Joy, 
Confessions,  62.  There  are  few  decisions,  sim- 
ply becanse  the  iiiadmisMHiity  was  conee<le<l. 

*  That  this  was  the  reason  is  i-learlv  shown 
bv  the  lanimage  of  Lord  Campliell.  V.  i..  deliv- 
ering the  judgment  of  the  Court  (Coleridge,  J., 
diwientinp  on  anothRr  grunnd)  in  R.  v  .Scott,  1 


than  it  it  had  been  without  an  oath  or  any  simi- 
lar solemnity."  This  is  the  explaiintiuu  ac- 
cepted in  the  following  ruling,  and  in  other 
American  cases  >««(,  J  853 ;  1878,  Benedict,  J , 
ill  L'.  8.  V.  Uraff,  14  BlaUhf.  387 :  "1  am  aware 
tliat  statements  taken  under  oath,  by  committing 
nuiKistrates  of  this  State,  an  not  admitted  in 
evidence.  Bnt  the  statute  of  the  State  furliida 
the  taking  of  statements  under  oath  by  com- 
mittiiic  magistrates,  and  by  inipliealinn  the  use 
of  such  illegal  statements  as  evidence  h  forbid- 
der."  In  Whcater's  Case.  iMrd  Abinger  had 
gone  even  further,  and  thought  even  such  • 
stateineut  admissible  on  principle ;  but  his  lan- 
f^nage  at  least  ailds  to  the  proof  that  it  was  the 
illegality,  and  not  the  oath,  which  exrlnde.l : 
1838,  K.  V.  Wheater,  3  Moodv  Cr.  C.  4S.  3  Lew. 
Cr.C.  1!»7,  before  all  the  juiliccs.  except  rark,.L, 
and  Gnmey,  ft  ;  Mr.  Starkie,  for  the  prosecu- 
tion, conceded  that  "  a  prisoner's  exaininslion 
taken  on  uath  is  iuwlmissible  " ;  and  Lord  Abin- 
ger, C.  B.,  said :  "  I  understand,  if  a  prisoner's 
examination  be  im  oath  it  shall  not  lie  received 
in  evidence,  without  reference  to  a  duri'ss  or 
threat ;  I  as*  no  rcaxou  for  it;  in  principle,  i  !ie 
answer  may   be  quite   voluntary '  ;   the  ot  ler 


•'    *  B.  47  (1856):  "The  first   [objection]  is  .„.„cr  lunj    ix  ifuiw   voiun 

that  the  examination  of  the  defendant  was  taken  judges  expresse<l  no  opinion, 
after  making  a  decUratio.i  Untamnunt  to  an  f  Mr.   Starkie's  language   mav  serve  as  a 

.      ,•  ?"?.,'"*'„"  ""  ""'n  ■'  »"'"'''  'i»»a  '>een  specimen  of  the  misnnderstnniliiig  wliich  grew 

inadmissible.     Bnt    in  the  case  referred  to  in  up  about  this  rule:  1824.  Starkie,  Kvid  II  38  • 

support  ot  this  o^ijection  the  oath  had  been  im-  "The  priw.ner  is  nut  to  lie  e.\umined  upon  oath 

properly  administered   without  anthority ;  and  for  this  would  be  a  species  of  duress,  aiid  a  vio. 

If  tliR  examination  is  taken  under  an  oath  ad-  latiun  of  the  maxim  that  no  one  is  bound  to 

iiiiiiistcred  by  proper  anthority,  :here  Is  no  re*,  criaiinate  himself." 
sou  for  saying  that  it  ii  less  Ukely  to  U-  true 
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oaM  pnwnU  the  moat  difficult  aitiuttion  o(  the  four,  becauie  it  inv 
not  only  the  effect  of  the  oath  aa  involving  compukion,  but  alao  the  i 
aity  of  diatingui»hing  the  difTerant  bearinga  of  compubion  aa  disapprovi 
oonfeaaion-law  and  of  compulaion  aa  opprobrioua  to  the  privUege  a^ 
•olf-crimination.  That  conflicting  and  confuaed  viewa  were  from  tiu 
time  put  forth  ia  not  unnatural. 

BeujBiubering  the  reaulta  already  reached  —  that,  at  common  law  (p 
cally  unquestioned  until  the  18008  and  repeatedly  maintained  durini 
firat  half  of  the  1800a).  neither  the  fact  of  custody  nor  the  fact  of  mngii 
examination  in  cuatody  and  without  caution  excluded  a  coufeaaion,  and 
the  excluaion  of  a  sworn  examination  waa  due  solely  to  the  statutory  ] 
bition.  — it  is  natural  enough  to  find  the  judj.'es,  at  the  opening  ol 
century,  treating  the  confessions  of  a  witneas  upon  oath  aa  not  in  themi 
objectionable.  Down  to  1816  we  find  no  exclusion.  Between  that  tim 
1840  occurs  a  long  and  tangled  seriea  of  rulings,  repreaenting  confl 
views  and  furnishing  a  fruitful  source  of  later  miaunderatanding.*    O 


^  1803,  Collatt  V.  Lord  Keith.  4  Eap.  all. 
La  BUnc,  J.  (Uehnitant  a  wltnew  in  •  fornier 
caoM ;  objecte.!  to  u  not  volonury  .  admittiNl) ; 
ISOH.  R.  i.  WJker.  6  C  ft  H.  IM,  I-ord  hlleo- 
b-rooirh,  C.  J.  (nlH.lavit  in  >ks:l«iii»»ti^  Coort; 
■amitt«<l) ;  1807.  Smith  ».  B«».ln»ll.  1  Cainp.  30, 
Lord  Ellenliorouili,  C.  J.  (examiii»tioii  M  wit- 
B«M  before  iNUikniptcy  roininiiwionem,  upon 
quettioua.  without  caution  or  touumI,  but  with- 
oitt  objection  l.y  hiin;  adinittod;  he  "ii  like 
•nT  other  witne««  called  to  aivc  evideoie  by 
Tlrtueof  s  iinh|i(»na;  he  -r^sak*  at  the  P«''',"' 
the  examination  beiug  tur.t'd  a«ain«t  himwlf  ) ; 
here  the  privilege  ol  iolf<rimiuMion  diil  not 
exclude  the  oie  of  the  auiwer,  becauee  no  olnim 
waa  ma.le  (or  it| :  I8U.  StockBeth  r.  I)o  Fartet, 
4  id.  10,  Lord  HUlenboroogh,  C.  J.  (examination 
aa  witneaa  before  bankruptcy  commi«»ioneni ; 
'•  if  he  wa»  impoeeil  ufiou  when  he  Higned  it,  or 
wai  under  duress,  he  will  not  be  bound  by  it, 
or  if  the  examination  waa  not  lawful:  '>»''>•'• 
it  waa  awuined  to  be  Uwfully  taken);  1818, 
R.  B.  Smith.  1  Stark.  N.  P.  S4»,  Le  Blanc,  .J. 
(examination  on  oath  ai  witneea  before  magto- 


Haworth,  4  C  ft  P.  *SS,  Parke,  .1.  (exam 
aa  witneaa  for  proeecntioii  liefure  magi 
ailmiited ;  "  he  miifht  aa  a  witneaa  liave  u 
to  answer  any  questions  which  might 
tendency  to  e'xpose  him  to  a  criminal  i 
anil  not  having  done  so,  his  deposition 
deuce  against  him");  anlr  1830,  Anon., 
reporter,  ib.,  u<itc,  I'arke,  .1.  (examination 
nmo,  before  suspicion,  by  coroner;  rei 
IMS,  B.  e.  Tubbv,  »  M.  430,  Vangl 
(stnremeut  upon  oath  ■■  witness,  not  aim 
ailmitteil.  "as  iiosospicioa  attached  toih 
at  the  time :  the  question  is.  Is  it  the  au 
c(  a  prisoner  upon  oath  1  Clearly  it  ia 
he  was  not  a  priaooer  at  the  time  when  h 
it");  tH33.  H.  r.  Lewis,  •  id.  Ibl.Uuri 
(examination  as  witness  by  magistrate, 
snapicion,  but  witneas  eommitted  at  enil 
aniiuatioii;  Tubl'v'e  Case  approved,  bi 
being  taken  "  at  the  same  time  as  all  t^ 
depoaitiuna  un  which  she  was  commiii< 
on  the  .erv  aame  day  on  which  she  wi 
niitte<l.  I  think  it  is 'not  receivable;  I 
tliitik   this   examination  «as  perfecily 


{?ST'«j^"^rb:^"o"n'-^h)7m«.-ir-,.     tary").;  18.13.  R.  v.  Davi...ib.  178,  (iui 
MercironVsi  id  -IM.  Abbott.  J.  (examination  aa      (examination  as  witn 


witness  before  Commons  Committee  ;  obiecte<lto 
aa  therefore  not  voluntary,  but  a<i  lif  •»•!:  after- 
wards sal  I  by  Ablwtt,  J.,  in  I  Miio  Cr  I..  JOT, 
not  to  have  been  When  on  oath.  an.i  m  have  been 
admitted  for  that  reasou  only,  ihc  Commons 
afterward  iliaapproved  of  the  ruling  in  a  Ueao- 
lution  quoted  in  i  C.  ft  K.  iS-X  note);  1 8X8, 
Tucker  ».  Barrow,  7  B.  ft  C.  844,  F.ittledale, 
J.  (examination  as  witness  before  bankruptcy 
eommisaionera ;  "  I  am  d'apor^d  to  say  that  an 
admiasion  obtained  under  compulsory  fJiamina- 
tion  is  not  evidence  of  an  account  stated ") ; 
1828,  Robaon  v.  Alexander,  1  Moo.  ft  P.  448, 
Common  Pleas  (examination  a»  witneas  before 
binkrnptcT  commiaaionera,  withont  caution; 
claimed  to  have  been  taken  in  exerm  of  anihor- 
itv  admitted;  Lord  Ellcnboronirh  a  langnage 
in  Stockfleth  v.  DeTastet  adopted) ;  1830,  R.  » 


„,„..  „ before  mapatn 

eluded ;  "  if,  after  having  been  a  witii 
meke  her  a  priaimer.  nothing  of  what  w 
said  can  be  admitted  as  evidence") ;  18.' 
Britton.  1  Moo  ft  U.  297,  Pattcson  and 
son.  .1.1  (b.-»lance-aheet  of  bankrupt 
proceedings  offered  to  prove  the  pet 
creditor'a  debt  on  an  indictment  for  coi 
effects,  etc. ;  objected  to  as  having  bee 
on  oath ;  exclnrteil  for  other  reasons.  1' 
J.,  explainine  in  I  Moo.  Cr.  C.  51,  t 
above  objection  was  not  approved  b; 
1838.  R.  V.  Wheeley,  8  C.  ft  P  S50.  A 
B  (examination  before  coroner,  as  a 
but  under  arrest ;  excluded);  18-t9,  R.  i 
9  id.  84.  Williama.  J.  (examination  as 
before  coroner,  but  under  arreat ;  on  W 
Case  being  cited,  "  since  that,  there  ha 
reaction  in  opinion,  if  I  may  be  alio 
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things,  howavcr,  appear  definitely  tnongh,  upon  a  careful  examination  in 
chronological  onler. 

(1)  In  a  great  number  of  the  excluding  rulings,  ».«.  those  canes  wliere  the 
witness  had  been  examined  before  a  conmer  while  in  custody  or  ui»der  sus- 
picion, the  simple  reason  for  the  exclusion  was  that  the  witness'  iK)sition  was 
thought  to  be  assiniilatvd  to  that  of  au  accuned  person,  and  thuH  tlie  caf>e 
came  within  the  sUtutory  prohibition  (treated  in  the  preceding  section) 
against  examinations  of  accused  persons  taken  under  oath*  It  was  not  the 
oath,  but  the  statutory  prohibition,  that  excluded  them.  These  rulings  wire 
the  supposed  foundation  of  the  Selden  theory  of  mental  agitation  (dewrilied 
ante,  §  845) ;  but  it  will  easily  be  seen,  in  the  light  of  the  law  of  the  times, 
how  far  these  judges  were  from  proceeding  upon  any  such  far-fetclied  and 
unprecedented  theory.  It  has  no  foundation  whatever  in  these  rulings ;  and 
the  circumstance  of  suspicion  or  of  custody  was  material  in  their  minds 
merely  as  bringing  the  person  within  the  statutory  prohibition,  and  not  as 
producing  mental  disturbance ;  as  is  also  seen  fmni  the  fact  that  these  same 
judges  were  accepting  at  the  same  time  the  confessions  of  pertions  in  custody 
or  on  examination  without  oath  before  a  magistrate  (ante,  §§  847,  848). 
The  Selden  theory,  then  (the  third  of  the  spunous  forms,  described  ante, 
5  845),  has  no  support  in  the  extremcst  rulings  of  this  period. 

(2)  It  is  clear,  secondly,  that  the  second  spurious  form  of  theory  (descrilwd 
onto,  5  844)  had  not  then  appeared  at  all;  it  is  distinctly  a  modem  notion, 
and  is  applied  peculiarly  to  the  case  of  an  accused  person  questioned  in 
custody. 

(3)  It  nppeare,  thirdly,  that  the  first  spurious  form  of  test  (described  ante, 
§  843,  as  the  "  common  form ")  had  made  its  appearance  and  gained  some 
headway.  The  theory  of  this  test  — so  far  as  any  was  offered  —  was  that 
the  oath  involved  a  compulsion,  and  a  compulsory  disclosure  was  inadmissible. 
Now  (a)  this  theory,  in  its  broadest  and  most  sweeping  form,  regards  the 
oath  as  necessarily  involving  a  compulsion,  and  ignores  the  choice  which 
the  witness  has  to  use  his  privilege  and  decline  to  answer;  by  this  theory, 
the  mere  fact  of  the  administration  of  the  oath,  in  spite  of  the  giving  of  a 
caution,  excludes  his  statements.*  But  (ft)  in  this  form  it  was  disowned  by 
the  greater  number  of  judges  in  these  rulings ;  *  for,  us  was  pointed  out,  the 
witness  had  a  choice  between  disclosmg  and  keeping  silent ;  in  the  words  of 


•xprenion";  admitt^);  1840,  nmc  cam,  ptMt- 
pobed,  U:  ass,  before  Gorney,  B.  ("I  am  not 
awara  o(  any  inatanre  in  which  an  examination 
on  oath  before  a  comnrr  or  a  magistrate  ha« 
bean  admitted  tu  evidence  liy  the  peraou  makinfi; 
it ;  I  hare  known  depoaitio.-iii  before  magittraten, 
maiie  by  prisoners  on  oath,  and  they  have  l>een 
nniformly  rejected  " ;  after  the  niiii'  '/iriiu  ruling 
in  Wheater's  f'aae.  pnti,  he  admitted  its  ciiDdict, 
l>iit  still  excluded  the  etidence). 

'  Such  is  the  explanation  of  the  {ollnwing 
casee;  Lewis',  Davis",  Wheeler's,  and  perhapa 
Owen's  before  CDmev,  B.  In  tubby's  Case  ami 
Owen't  Caw  before  Williama,  J.,  the  admisaiun 
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amonnted  to  sayinir  that  the  prohibition  applied 
strictly  tn  persons  then  char|^l  as  accused,  and 
to  no  others. 

•  Such  seems  to  he  the  notion  in  the  f<dlow> 
ing  cases  of  the  preceding  list :  Smith's  (intro- 
ducing the  doctrine),  Mercerun's,  Tucker  v. 
Barrow,  Anon.,  and  ptrhaiM  Owen's  before 
(iurney,  B. ;  see  its  theory  fully  stated  in  the 
i|Uotatiiin  from  Jackson  v.  State," onfc,  H  848. 

*  Soch  were  the  following  cases :  Collett  ». 
Keith.  Walker's,  Smith  r.  Readnall.  StiH'kfleth 
V,  l)e  Taatet,  Kobson  r.  Alexander.  Ilaworth'a, 
Tubby's,  BrittoD's,  aud  Owen't  before  Wil- 
liama,  J. 
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Parke  J.,  "he  might  as  a  witness  have  objected  to  answer  any  qnestions  which 
inieht  have  a  tendency  to  expose  him  to  a  criminal  charge;  and  not  having 
done  so,"  there  was  no  compulsion.     But  the  significance  of  this  answer  (6) 
is  that  it  accepte  the  principle  of  (a),  but  denies  the  propriety  of  lU  appli- 
cation ;  t.  «.,  it  concedes  that  an  answer  actually  compelled  from  the  witness 
would  be  inadmissible,  but  it  denies  that  there  is  in  truth  any  compulsion  in 
such  cases.    Thus,  of  course,  this  theory  (more  liberal  though  it  is  than  the 
first)  contains  within  itself  the  germ  of  a  further  difference  of  opinion  ;  t.  e. 
(5')  one  attitude  prefers,  as  the  test  of  compulsion,  to  ask  whether  there  was 
d^  facto  in  the  specific  case  a  feeling  of  compulsion, -in  other  words,  to  take 
the  subjective  standard  of  the  witness;  while  (6")  the  other  prefers,  as  its 
test,  to  ask  whether  the  law  actually  used  compulsion  -in  other  words,  to 
take  an  objective  or  external  standard.    The  practical  effect  of  the  former 
attitude  is  seen  in  rulings  which  hold  that  unless  the  witness  appears 
clearly  to  have  known  of  his  privilege  he  must  be  supposed  to  have  though  t 
himself  compelled  to  answer ;»  while  the  practical  effect  of  the  latter  atti- 
tude is  seen  in  rulings  which  hold  that  his  answer  will  be  supposed  to 
be  voluntary  unless  it  clearly  appears  that  he  was  compelled  to  answer  after 
a  refusal  under  claim  of  privilege.'    Now.  reverting  to  the  English  rulings  of 
Parke.  J.,  and  others  just  mentioned,  it  is  clear  that,  so  far  as  any  of  them  go 
upon  this  principle  (6)  at  all.  they  adopt  the  more  liberal  form  just  described 
as  (b")     Thus,  in  none  of  them  does  it  appear  that  a  caution  was  given  or 
that  the  witness  was  otherwise  informed  of  his  rights,  while  in  Smith  r. 
Beadnall.  Stockfleth  v.  De  Tastet.  and  R.  v.  Haworth  it  clearly  fPPears  that 
the  Court  thought  that  he  should  have  expressly  claimed  and  been  refused 
his  right  in  order  to  make  the  answer  really  compulsory.^ 

(4)  The  majority  of  these  rulings,  then,  in  this  period,  at  east  repudiate 
the  principle  (a)  and  adopt  the  more  liberal  one  (h").  But  a  little  reflection 
will  show  that  they  were  not  impossibly  proceeding  npon  a  still  more  liberal 
principle,  which  may  be  designated  as  {c).-in  short,  the  orthodox  one. 
Already  described  (ante.  §  842).  This  principle  is  that  a  compel  ed  confession 
is  not  necessarily  and  ipso  facto  a  false  one.  and  that  therefore,  m  the  absence 
of  any  threat  or  promise  tending  to  produce  an  untruth,  the  mere  fact  that 
the  answer  was  compelled -t.  e.  in  spite  of  his  express  refusal  and  wish  not 
to  answer  -  does  nofexclude  it  Now  it  is  impossible  to  tell. »"  these  case 
just  dealt  with  (Stockfleth  v.  De  Tastet.  Britten's.  Haworth  s,  and  the  others 

•  This  again  offers  farther  opportunity  for 
distinctions;  for  some  Courts  are  satisfied  with 
nothing  short  of  a  caution  from  the  judge,  while 
others  are  satisfied  if  the  witness  was  warned  or 
presumablv  warned  hy  counsel,  — a  dutinction 
illuatrate<l'iu  the  American  cases  mtl. 

•  In  other  words,  the  witness  ignorance  ot 
his  choice  either  will  not  be  assumed  or  will  be 
treated  as  his  own  loss,  —  nn  attitude  illustrated 
in  State  e.  Vaignenr,  quoted  ante,  §  843,  note. 

'  This  was  treated  hy  Mr.  Joy  as  the  better 

.1.  .      ..1-  ^t  u:.  .:«.a.    1  ftAO    .Tnv. 


•     1  nis  wan   fcrcavci    *'j  i....«v.^  —   - 

and  prevailing  principle  of  his  time :  1842,  Joy.     is 
Confessions, 62 :  "A statement, not compnliory, 
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made  by  a  party  not  at  the  time  a  prisoner  nnder 
a  criminal  charge,  is  admissible  in  evidence 
agninst  him,  although  it  is  made  npon  oath. 
There  are  conflicting  opinions  of  judges  at  nisi 
pri'us  on  this  point,  but  the  proposition  appears 
to  be  establisheil  by  hiih  authority.  The  prin- 
ciple seems  to  be  t1iat  the  party  in  his  capacity 
as  witness  might  refuse  to  answer  any  question 
that  has  a  tendency  to  expose  him  to  a  criminal 
charite:  any  statement,  therefore,  which  he 
makes  is  a  free  and  volunUry  statement  and 
is  receivable  in  evidence." 
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in  that  list),  whether  they  proceed  on  this  principle  (c)  or  on  the  preceding 
one  (6")  ;  and  the  reason  for  this  ambiguity  is  an  important  one ;  it  is  that, 
though  it  was  conceded  that  answers  ordered  in  spit«  of  a  claim  of  privilege 
against  self-crimination  would  have  been  inadmissible,  the  violation  of  the 
privilege  would  be  a  sufficient   ground   for   their  rejection.    An   answer 
ordered  in  spite  of  a  legitimate  claim  of  privilege  is  rejected  because  that  is 
the  significance  of  the  privilege,  which  otherwise  would  amount  to  nothing;" 
and  this  would  amply  suffice  to  justify  such  an  exclusion  without  any  refer- 
ence to  the  law  about  confessions.     It  is  thus  obvious  that,  when  we  are  try- 
ing to  discover  the  principle  on  which  the  judges  acted  in  such  cases,  there 
is  just  one  situation  which  will  inevitably  disclose  it,  — one  situation  in 
which  no  lawful  privilege  against  self-crimination  is  violated,  and  in  which, 
therefore,  if  a  confession  is  ordered  after  an  expressed  desire  not  to  answer, 
the  exclusion  of  that  answer  must  mean   the  adoption  of   the  confession- 
principle  (6)  above,  while  tha  admission  of  the  answer  must  mean  the  rejec- 
tion of  that  confession-principle  and  the  adoption  of  ...e  principle  (c).    That 
situation  occurs  when  the  privilege  against  self-crimination  is  alolishcd  by  the 
Legislature  (as  it  may  be  in  England)  for  a  certain  class  of  cases,  and  a  wit- 
ness is  thus  no  longer  entitled  to  refuse  to  answer;  if  then  he  is  ordered, 
after  protest,  to  answer  a  question  involving  an  avowal  of  guilt,  and  that 
answer  is  offered  against  him  in  a  subsequent  case,  a  question  is  squarely 
presented  which  necessarily  involves  the  adoption  of  either  one  or  the  other 
of  the  above  principles  for  such  confessions.    But  that  peculiar  situation  had 
not  at  this  time  presented  itself;  and  that  is  the  significance  of  this  period 
and  this  series  of  rulings;  some  things  had  apparently  been  settled  — for 
instance,  that  principle  (6)  would  prevail  against  principle  (a), -but  the 
important  question  whether  principle  (c)-t.  e.  the  orthodox  theory  of  con- 
fessions—should prevail  over  both  the  others  had  not  been  answered. 

Nor  did  a  clear  answer  come  for  nearly  twenty  years.  The  first  oppor- 
tunity  had  presented  itself  in  1838,  in  Wheater's  Case ;»  here  the  argument 
of  counsel  presented  the  question  squarely  enough ;  but,  as  no  opinion  was 


•  1856,  R.  r.  Scott,  1  n.  *  B.  47,  before 
Campbell,  L.  C.  J.,  and  four  others  ("Where 
•Tidence  is  unlawfully  obtained,  and  the  witness 
obiects,  no  doubt  it  cannot  be  admitted  ) ;  18i3, 
R.  »  Coote,  12  Cox  Or.  557,  563  ('this  excep- 
tion depends  upon  the  principle  nemo  tenetar 
teiimim  aeciuare");  post,  %i-iiO. 

^  1838,  K.  V.  Wheater,  2  Moo.  Cr.  C.  45, 
S  Lew  Cr.  C.  157,  before  all  the  judijes  except 
Park,  J.,andGurnev,  B.  (an  examination  before 
bankruptcy  commissioners  as  to  certain  bills  of 
exchanee,  after  the  committinz  magistrate  had 
-        •    ••  ■^'-     -   -   chi 


refused  to  hold  him  on  a  charge  of  forging 
theni!  the  counsel  had  informed  him  of  his 
nrivileee,  and  where  he  claimed  it,  an  answer 
was  not  forced  ;  other  objections  were  overruled, 
and  he  was  compelled  to  answer  in  those  cases ; 
Dundas,  for  the  accused:  "'ITie  evidence  was 
inadmissible,  inasmuch  as  it  was  a  compnlsor;r 

ttjo 


that  he  was  compelled  to  answer,  and  that  his 
objections,  however  erroneous  they  might  have 
lieen  hail  been  overruled,  can  it  be  said  that  his 
examination  was  voluntary  1  It  is  submitted 
that  he  was  under  ilurcss.  his  mind  diftnrlied  hv 
the  extraordinary  sitmitioii  in  which  he  found 
himself  placed,  and  called  on  in  tlie  midst  of 
these  trving  circumst.iuces  to  weigh  and  con- 
sider the"  nature  of  cacli  question  and  tlie  conse- 
quences of  his  answers  ;  and  if  so,  the  law 
cannot  estimate  the  exact  degree  of  influence  of 
the  duress  upon  the  human  mind.  ..  I  sub- 
mit, therefore,  on  these  grouiiils,  —  first  that 
the  examination  was  in  its  nature  compulsory, 
and  likely  to  operate  so  as  to  disturb  tlie  mind 
of  the  prisoner;  ami,  secondly,  that  it  was  an 
examination  upon  oath.  -  th.it  the  evidence  was 
inadmissible."  "  Tlie  judges  present  were  all  of 
opinion  that  the  evidence  was  properly  re'^eivcd, 
and  the  conviction  was  good,  except  Lord  Abm- 
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published,  the  exact  principle  of  the  decision  remained  undisclosed.    One 
thinij  is  clear  from  it,  that  the  Selden  theory  of  mental  agitation  (ante,  5  845 ; 
here  advanced  by  the  counsel  Dundas)  was  again  and  permanently  repudiated 
for  Enelaiid ;  but,  ti>ough  we  may  well  infer  that  the  principle  (c),  supra, 
was  the  controlling  reason,  yet  principle  (6")  would  suffice  on  the  facts  to 
account  for  the  admission,  since  the  specific  answers  accepted  had  not  been 
objected  to  on  the  score  of  privilege,  i.e.  as  the  witness  had  not  chosen  to 
refuse  when  he  might  have  done  so.  the  answers  must  be  taken  to  nave  been 
voluntary.    The  next  opportunity  offered  in  1847.  m  Garbetts  Case;«>  but 
here  the  answer  was  obfined  by  an  unlawful  violation  of  privilege,  and  that 
alone  would  suffice  to  exclude  it.  and  -^eems  to  have  been  the  reason  for 
exclusion;  the  only  indication  to  the  contrary  being  the  use  of  the  ambigu- 
ous  word  " compulsion"  in  the  reporter's  brief  statement  of  the  opinion.    A 
third  opportunity  seemed  to  present  itself  in  R.  v.  Sloggett,  in  1856,"  but  here 
too.  the  important  question  was  not  settled,  since  the  witness  (it  was  held) 
micht  have  refused  to  answer,  and,  since  he  did  not,  was  treated  as  actit.g 
voluntarily.    But  the  ruling  at  least  enforces  the  principle  (6  )  m  its  most 

liberal  extent  .    ,        ^  \    »i 

Meantime,  in  the  same  year,  but  by  different  judges  (except  one),  the 
important  question  was  being  decided.  In  R.  v.  Scott "  there  was  the  fullest 
ac^ptance"  of  the  principle  (c)  as  the  controlling  and  orthodox  principle. 


»  1847,  R.  r.  Carbett,  2  C.  *  K.  474, 1  Hen. 
Cr.  C.  262,  2  Cox  Cr.  448,  before  the  fifteen 
judces  (examination  as  witnem  in  »  civil  snit, 
the  Court  having  told  hiin,  after  hi«  decliuing  to 
answer,  that  he  murt  answer ;  Chanilicrs,  for  the 
defence,  argned  that  "  in  the  present  Case,  the 
impression  on  the  mind  of  the  witness  was  that 
he  must  answer,  and  that  after  trying  to  evade 
the  questions  and  to  exert  his  privilege,  and 
finilin"  Iwth  hopeless,  he  made  the  confession 
nnder'compulsion;  Martin,  for  the  prosecution, 
was  asked  by  Parke,  B. :  "  If  a  judge  waj  clearly 
wrong    -  as,  if  he  said  to  a  witness,  '  Did  yr>a 
commit  that  murder  ? '  and  added,  '  I  will  com- 
mit  you  it  vou  do  not  answer,"  and  the  witness 
then  confewed  it,  —  would  that  confession  lie 
afterwards  receivable?"    and    ans-vered:     'I 
should  sav  it  would.  ...  I  submit  that  if  the 
witness  dcies  answer,  there  is  no  rule  to  exclude 
what  he  savs  from  lieing  evidence  afterwar.18    ; 
nine  of  the  judges  were  for  excluding  the  evi- 
dence on  the  ground  that,  where  a  witness  is 
obliged   to   answer,    notwithstanding  a   lawful 
claim  of  privilege,  "  wliat  he  says  mnst  he  con- 
siilered  to  have  been  obtained  by  compulsion    ; 
and  six  were  for  receiving  it,  on  varions  gronn.ls 
onspecifled).    Two  other  indiviilu.'xl  rulings  liad 
intervened  between  this  and  Wheater's  Case; 
but  these  are  explainable  also  on  principle  {h  ) 
and  are  not  conclusive  for  principle  (<•):  1841, 
R.  V.  Sandvs,  C.  &  Mar.  345,  Erskine,  .1.  (ex- 
amination as  witness  before  coroner ;  received, 
and  question  reservcil,  hnt  never  deci<led) ;  1844, 
R.  V.  Goldshede,  1  C.  &  K.  657,  Lord  Denmai., 
C  J.  (answer  in  Chancery  on   oath  as  defend- 
ant ;  objected  to  at  compulsory  and  upon  oath ; 


both  arguments  rejected  and  the  answer  re- 
ceived). „      .,     .«„   t 

"  1856,  R.  r.  Sloggett,  7  Cox  Cr.  139,  he- 
fore  JervU,  C.  J.,  Coleridge,  J.,  Cresswell  and 
Erie,  .IJ.,  and  Martin,  B.  (examination  as  bank- 
nipt  on  oath  before  bankruptcy  commissioners, 
without  claim  of  privilege  against  incrimina- 
tion ;  at  a  certain  st-ige  he  was  told  to  consider 
himself  in  custody,  and  the  examination  np  to 
tliat  point  was  oftered  ;  whetlier  the  privilege 
was  destroyed  bv  the  Bankruptcy  Act,  and 
compulsion  to  answer  would  therefore  have  been 
lawful  in  any  case,  was  disputed  bv  counsel; 
the  judges  unanimously  held  that  the  matters 
were  covere<l  bv  the  privi'ege  and  hence  Ins 
answers  made  without  claim  of  privilege  were 
voluntary  and  admissible;  but  whether,  if  the 
matters  had  not  been  privileged  and  he  had 
been  lawfully  compelled  after  ol)jecti(m  to 
answer,  the  answers  would  be  inailmissiWe  as 
not  voluntary,  was  left  undeti-rmined,  and  was 
the  question  in  the  ensuing  case  of  R.  v.  Scott). 
»«  1856,  K.  V.  Scott,  1  D.  &  B.  47,  before 
Ix>r.l  Campliell,  C.  .1.,  Aldcrson,  Coleridge, 
Willes.  and  Bramwell,  JJ.  (examination  as 
bankrupt  before  Bankruptcy  Conrt ;  the  magis- 
trate secured  answers  by  threatening  to  commit 
(as  he  had  a  right  to  do  under  the  Bankruptcy 
Act)  for  failing  to  answer  completely  :  but  no 
claim  of  privilege  was  made  ;  the  Act  had  abro- 
gated the  privilege  for  bankrupt's  examinations ; 
admitted).  ,     ,.        .... 

"  It  is  true  that  Coleridge,  .1.,  dissented,  but 
this  was  on  the  ground  (denied  by  the  othew) 
that  the  Baiikrnptcv  Act  had  not  abrogated  the 
privilege  against  self-incrimination,  and  heuM 
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It  is  true  that  as  no  claim  of  privilege  was  in  fact  made  by  the  witness,  the 
decision  might  have  been  reached  without  this ;  but  if  we  are  looking  for 
the  reasons  regarded  by  judges  as  indicating  the  law  i!id  actually  controlling 
their  rulings,  a  full  and  deliberate  expression  of  those  reasons  must  be  the 
highest  evidence,  even  though  the  ruling  might  by  possibility  be  reached 
without  such  an  expression."    The  language  is  direct  and  clear:" 

Campbell,  L.  C.  J.  (after  declaring  that,  as  for  the  oath  in  itself,  "  there  is  no  reason 
for  saying  that  it  [the  answer]  is  less  likely  to  be  true  than  if  it  had  been  without  an  oalh 
or  any  similar  solemnity  ") :  "  The  next  ohjection  is  that  the  examination  was  compul- 
sory. It  is  a  trite  maxim  that  the  confession  of  a  crime,  to  be  admissible  against  the 
party  confessing,  must  be  voluntary;  but  this  only  means  that  it  shall  not  be  induced  by 
improper  threats  or  promises,  because  under  such  circumstances  the  party  may  have  been 
influenced  to  say  what  is  not  true,  and  the  supposed  confe8.iioD  cannot  be  safely  acted  on. 
Such  an  objection  cannot  apply  to  ...  a  lawful  examination  in  the  course  of  a  judicial 
proceeding." 

In  short,  mere  compulsion  in  itself  is  nothing,  so  far  as  any  confession- 
principle  is  concerned ;  for  that  is  taken  care  of  by  the  rule  against  being 
compelled  to  criminate  one's  self;  an  objection  on  that  score  alone  must 
invoke  that  privilege,  and  the  question  then  arises  whether  that  privilege 
covers  the  case  in  hand,  —  a  question  which  in  the  opinion  above  the 
judges  next  addressed  themselves  to,  and  which  they  treated  as  entirely 
distinct  from  any  confession-question.  For  a  corract  unde'ttanding  of  the 
total  separation  between  the  two,  and  an  antidote  to  the  confusing  expres- 
sions of  a  few  modern  English  judgvo,'*  a  perusal  of  this  opinion  may  be 
recommended. 

The  result,  then,  of  Scott's  and  Wheater's  Cases  in  England  was :  (1)  that 
the  Dundaa-Selden  theory  of  mental  agitation  was  entirely  repudiated; 
(2)  that  as  between  the  theories  (a)  and  (b),  ante,  the  former  was  equally 
repudiated,  and  the  liberal  form  of  (b")  was  the  only  one  that  could  by  possi- 
bility be  maintaiftable ;  (3)  while  by  Scott's  Case  the  orthodox  theory  (c)  was 
given  the  deliberate  sanction  of  at  least  one  English  Court.  Since  that  time 
(1856)  Scott's  Case  has  been  repeatedly  treated  as  law  in  England." 


the  answers  were  obtained  by  a  violation  of  the 
privilege.  On  the  other  question,  his  well- 
known  views  leave  us  no  renson  to  doubt  that 
he  agreed  with  his  colleagaes. 

>*  The  case  is  streuethened  by  the  circum- 
stance (above  noted)  that  the  ma^strate  had 
threatened  to  commit  the  witness  (as  he  might 
lawfull- "  if  he  persisted  in  his  refusal ;  this  was 
properlv  explained  by  Lord  Campbell  as 
"  merely  an  explanation  of  the  enactment  of 
the  legislature  upon  the  subject." 

**  Quoted  more  fully  anle,  {  843. 

M  E.  q.,  anle.  §  844 

"  1859,  Skeen's  Case,  Bell  Cr.  C.  97.  127, 
129  (U.  V.  Scott  treated  by  the  minority  of  the 
jndees  as  perhaps  not  nDimpcarhable) ;  1867, 
K.  V.  Robinson.  L.  R.  1  C.  0.  R.  80,  10  Cox  Cr. 
467  (examination  as  witness  before  bankruptcy 
commissioners ;  no  caution  and  no  claim  of 
privilege;  the  answers  were  compellable  and 
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without  privileee;  three  judges  declared  R.  v. 
Scott  to  be  the  law,  and  two  decided  upon  other 
grounds) ;  1872,  R.  v.  Widdup,  L.  R.  2  C.  C.  R. 
3, 12  Cox  Cr.  5S7  (same ;  R.  f.  Scott  followed 
by  all  five  judges,  though  the  reasons  of  Kelly, 
C.  B.,  were  perhaps  peculiar) ;  1873,  R.  v. 
Coote,  12  Cox  Cr.  557  (Privy  Council ;  answers 
as  witness  before  flre-marshsl  without  caution 
and  without  objecti<m,  admitted ;  R.  v.  Scott 
followed);  1896,  R.  v.  Krdheim,  2  Q.  B.  260, 
267  (banlimpt's  exaniination  on  oath,  admis- 
sible; following  R.  I'.  Scott);  1902,  R.  n.  Pike, 
1  K.  B.  553  (bankrupt's  compulsory  "  statement 
of  affairs"  on  oath,  held  adiiiissilile  in  a  prose- 
cution for  unlawful  appropriation).  The  indi- 
cations of  its  sanction  in  Ireland  are  doubtful ; 
1857,  R.  V.  McHngh,  7  Cox  Ct.  48-3  (infurmation 
on  oath  as  witness,  while  under  arrest  as  a  joint 
accused ;  the  magistrate  thouKbt  that  the  in- 
formant was  to  turn  Ciowu  witness ;  excluded. 
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"  i  do  not  constler  tSe  facfot  their  beioR  »«a. 
on  «.th  wonld  render  the  info™"""-* '^?^3 
•ible:  provided  they  were  uuule  rolnntarily  and 

"~irSl''th.  following  .-.horitie.«* 
fonnd :  l)om.  St  1893^.  3}.  I  »  (q-o'f  p«^. 
•  2252  •  '.896,  B.  V.  DouglM,  U  Manit.  4Ui 
|de«i  t  oi  of  'the  «cu««i  UkenM  .  w.  tneM  m 
m  cml  case  in  Qnebro.  admitted) ;  1901,  R.  <-. 

X2J  „  a  witne«.  *ithoat  claim  of  ?""'•?»! 
hi.  »"w.T.  received;  prior  caw.,  bef""  f*f: 
8t  1893    c  31  M  ameuded,  now  Mpcrwded) ; 

menu  of  au  inwlvent  on  exammrtion  at  • 
creditors' meeting,  admitted). 

I  ^/a.:  1856,  FranUin  f-  8»«J^'  **      5"«dd 
i«7«  a.mniuni  v  State,  54  id.  343;  1881,  Keaa 

iKerd  «8^".  spic*' "  .s*^' «|  'fi 

163;  189J.  Goodwin  ..  SWte  102  id  87  98,  5 
So  571 ;  1895.  Barton  v.  State.  10^  J^-  '."'"•.•.° 

or  without  warrint) ;  1901,  People  o^jller,  135 
u  AQ  AT  Pac  12  :  1903,  People  r.  Walker,  — 
U  73  P^  83   ;  W  ;  1898,  State  v.  Tm.ty. 

"p;n.'"9rw  Ml.  766;  Fla.:  1898.  Greeny 
Sttt^  40  Fla.  191,  23  So.  851  (in  pn«)n  and  to 
m™l,\.  fla  -1896  Noble*  v.  State,  98  Ga. 
^t6S*'E6V;  1902  Price  r.  State,  114  id. 
iss  40  8  E  1015  ;  Ida. :  1898.  State  .-.  Dav.., 
Sida  159.MPac.'678:  /"J-' JS'*-  "'^'"K"- 

V.  Penney.  113  w- *•'•..  m   w   «io-  La  ■ 
State  V.  Storm*,  ib.  385,  85  N.  W.  610,  La-- 


State  V.  Nelaon.  S  La.  An.  499;  1893,  State  ». 
N^,  45  id.  974.  13  So.  265;  1893.  StaW  ». 
Cumber.,  ib.  36, 87.  U  So.  944  (statement,  ill 
Sw  irial  judge;  ''JL' *»"'-«•,  J^rt^' 
loos  State  ».  JohnMH,  47  id.  1225,  17  Ho.  7b», 

\%l\  Itata  ;.  Jon..,  ib.  !"*•  >?,S?,^'»  nj: 
iailei) :  1898,  State  v.  Berry,  50  id.  1309  24  So. 
K  1902,  Siate  u.  Edward.,  IW,!*-"*.^'  ^^ 
308  1903.  State  r.  Bohertaon,  "l"-  -  1»» 
So.  375;  Md.:  1899,  Rogers  v.  SWJ*.  89  MJ 
54,  43  Atl.  922;  1900,  Young  v.  "ate.  90  «i. 
579  45  Atl.  531 ;  Mas,. :  1871.  Com.  t-^  Cuffee, 
108*  Maw.  287  (where  offlccre  examined  the  ae- 
ZJ  in  pri«>n  at  night  for  two  hour.,  bn  no 
threatening  language  wa.n«d);  »f"-f '''";,''» 
Mitchell,  117  if.  4.32;  '8^«^™-^S™'*!'' "» 
id  311;  1895,  Com.  v.  Preece,  140  id.  276,  S 
N  E  494  (young  bov.) ;  1896.  Com^  v.  Rol.m- 
„n  i65  id.V  43  N.  i..  121  (»*  that  no^u- 

rndToini.«T'^».'  ci^?-.srto '. 

K'aiiS-  when  -?.»  •'~^'|f "  !°M 

on  the  fact.);  1898,  Com.  o.  WUlmm^  171  la 

461  50  nT  E  1035 ;  1902,  Com.  v.  De^jney.  185 

?d   33    64  N.  E.  402:  Mick.:  1895.  People  i, 

Warnir    IM  Mich.  337.  62  N.  W.  406;  Mo. 

uJTsU^.  Carlirie,  57  Ma  104 ;  I8M,  Su*. 

V    Moore.  117  id.  395.  399.  402,  »»8- **:,>"?? 

1895,  StMe  V.  Murr.v,126  id  ?>1.««  8.  W.  7M 

1897,  State  «.  McCfain,  137  id.  MJ-  f  |l  ^ 

906 ;  1899.  State  v.  Shackdford.  148   d.  493,  & 

8  W.  105;  1903.  Stat ,  t  Jones.  171  i^  401,  7 

8    W.  680;  Nrbr.:  I  K)'.  George  »•  State,  6 

w.K,   AA«i    85  N    W.  840;    1901,  Reinoehl  i 

ftata   ef  id  619.87  N.  W.*355;  1902.  Meyei 

r.  Men"r.  63  id.  427,  88  N.  W.  662  (to  a  pen 

L"arr»arden) ;  tf.  J. :  1901,  Stata  v.  Hill.  6 

N  J  ll  626,  47  Atl.  814 ;  1902.  State  v.  Younj 

67  id.  22.3,  51  Atl.  939;  1902,  State  o-  Herni; 

M    d    299.  53  Atl.  85,  N.  3A;  1892.  Faulkn. 

TTerr    6  N.  M.  464. 30  Pac.  905 ;  iV.  V. :  185 

pJ;iTV    Roger.,  18  N.  Y.  13;  1875    Murp 

V.  People.  63  Id.  597  (to  an  o«ee' jb''?,  "PJ" 

^yV  npin  qnertion.  a.ked) ;   1880    Balho 

pSile:  80  id.  496  (eren  an  unlawful,  am* 

hZai  wrert  made  in  another  State  without 
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be  reached  under  a  strict  and  logical  application  of  the  S«l.len  tlicory  of 
mental  agitation  (and  such  confessions  were  therefore  expressly  declared 
inadmissible  by  hiui  in  the  McMahou  Case,  post,  and  by  the  dissentinj,'  Irish 
judges  in  Johnston's  Case,  ant>);  but  to-day  that  theory  is  nowhere  allowed 
to  have  this  natural  and  consistent  etfect. 

§  852.  Bun* :  (2),  (3^  and  (4; ;  ConfeMions  m%d*  a*  AoeuMd  befora  a 
ICagiatrata,  with  or  without  Oath,  or  aa  a  Wltneaa  on  tha  Stand.  Owing  to 
the  casual  adoption  of  one  and  then  another  of  the  various  couipetinj,-  prin- 
ciples, it  cannot  be  said  that  the  rulings  in  this  country  represent  any 
marked  attitude.  On  the  whole,  they  are  liberal  in  spirit;  and  the  ocoa- 
sional  legislation  has  also  been  liberal.'    The  rulings  in  N»w  York  are  of 


warrant);  1880,  Cox  v.  People,  ib.  515  (lo  a 
police-utHver,  while  in  custody);  1883,  I'eoule  r. 
McUluiu,  »l  id.  £42,  245 ;  18'J9,  I'euule  v.  Keu- 
nedy,  159  id.  346,  54  N.  K.  51  ;  1»0U,  People  r 
Merer,  162  id.  357.  56  N.  K.  758;  1903,  I'euple 
r.  l-'gnor,  175  id.  419,67  N.  K.906;  X.  C:  1902, 
State  >'.  Flenimiiig,  130  N.  0.  688,  41  S  K.  549; 
Or.:  1901,  8tate  i'.  McUaniel,  39  Or.  161,  65 
Pac.  520;  Pa. :  1846,  Com.  i-.  Mo8ler,  4  I'a.  St. 
S6t;  1899,  Com.  v.  Eagan,  190  id.  10,  43  Atl. 
374  (to  a  diatrict-attornev) ;  1899,  Com.  r.  Shew, 
ib.  3.1,  43  Atl.  377  (raiiie')  ;  R.  I. :  1903,  State  i'. 
Magle,  —  K.  I.  —  ,  54  Atl.  1063 ;  S.  V. :  State 
r.  Cook,  IS  Rich.  L.  29;  1900,  McGhee  r.  Wells, 
57  8.  C.  380,  35  8.  E.  539;  U.  H. :  1878,  U.  S. 
r.  Graft,  14  lilatch.  386,  Benedict,  J.;  1895, 
Sparf  B.  I'.  S.,  156  U.  8.  51,  5.%  15  Slip.  273  (in 
irons) ;  1896,  Pierce  e.  V.  S.,  160  id.  .laj,  16  Sup. 
331 ;  1896,  VViUou  v.  V.  S.,  163  iu.  613,  16  Scip. 
895;  Vt.:  1895,  State  v.  Gorham,  67  Vt.  365,  31 
Atl.  845  (nnder  arrest,  withont  couuHel,  ad- 
mitted) ;  1895  State  d.  Bradley,  ib.  465,  32  Atl. 
8.')8;  Va.:  1878,  Wolf's  Case,  30  Gratt.  8:i6, 
KmlJe;  fVnih.:  1893,  State  i.  Munsou,  7  Wr.sh. 
339,  340,  34  Pac.  933 ;  Wit. :  1897,  Connors  v. 
State,  95  Wis  77,  69  N.  W.  981. 

In  Ttrai,  an  exceptional  rule  prevails  that  a 
caution  must  hare  been  giren  :  ('.  O.  P.  1895, 
{  790  (quoted  nate, }  831) ;  1898,  Unsell  <:  Stale, 
39  Tex.  Cr.  330,  45  S.  W.  1022  (ad>  i  Ic  only 
if  cautioned  according;  to  statute ;  wariiinc  that 
it  could  be  used  for  him,  improper) ;  1^98,  Uarth 
r.  SUte,  ib.  381,  46  S.  W.  228  (coul>-.'  .u  must 
be  within  such  time  after  cautii.n  tliat  confes- 
sion was  made  under  its  recollection) ;  1899, 
Gallaner  c.  State,  40  id.  296,  50  S.  W.  388; 
1899,  Pryor  v.  State,  40  id.  643,  51  S.  W.  375 ; 

1902,  McColloh  V.  State,  —  id.  —  ,  69  S.  W. 
141    (rule  applied  to  letters  of  the  accused) : 

1903,  Counell  e.  State,  —  id.  — ,  75  S.  W.  513 
(the  test  of  arrest  is  suhjectire ;  the  confessiuu 
of  one  who  is  actually  detained,  ret  is  nut  awure 
of  it,  is  admissible):  190.1,  Glorer  t.-.  State.  — 
id.  —  ,  76  S.  W.  465  (that  the  statements  wonld 
be  used  "  for  or  against  him,"  held  not  a  suffi- 
cient nnroiiig). 

^  Where  no  oath  is  mentioned,  it  is  under- 
stood that  the  statement  was  not  on  oath  The 
term  "  ma^strate  "  means  the  committing  judge, 
not  including  the  coroner.  Where  "  the  statute  " 
is  meutioned,  the  reference  is  to  the  local  statute 
regulating  the  mode  of  examining  au  accused 
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person  before  the  committing  judge :  the  cita- 
tions of  these  statutes /ion*,  §  1326,  will  usually 
sulHce  to  Hud  them:  Stw  York:  l«i.')4.  Hen- 
driikwin  r.  People,  10  N.  V.  13  (examination 
as  witness  before  coroner,  not  under  suspi- 
cion or  charge,  but  not  cautioned ;  admitted ; 
Parker,  .1. :  "  i  do  not  see  how,  upon  principle, 
the  eriileuce  of  a  witness,  not  iu  cu»t(idv  and 
not  charged  with  crime,  taken  either  ou  a  coro- 
ner's inijucst  or  liefore  a  cominitting  niiigistrate, 
could  be  rejected.  It  ought  not  to  lie  excluded 
on  the  ground  that  it  was  taken  upon  oath. 
The  eriiTence  is  certainly  none  the  less  reliable 
because  taken  under  the  solemnity  of  an  oath. 
.  .  .  Nor  can  the  exclusion  of  the  evidence  de- 
pend on  the  uiiestion  whether  there  was  any 
suspicion  of  the  guilt  of  the  witness  lurking 
in  the  heart  of  any  person  at  the  time  the 
testimony  was  taken;  that  would  be  the  most 
dangerous  of  all  tests,  as  well  l>ecanse  of  the 
readiness  with  which  proof  of  such  suspicion 
might  be  secured,  as  of  the  impossibilitr  of 
refuting  it.  .  .  .  The  witness  mar  refuse  to 
answer,  and  his  answers  are  to  be  deemed  rol- 
untury  unless  he  is  compelled  to  answer  after 
hiiviug  declined  to  do  so ;  in  the  latter  case  onlv 
will  they  be  deemed  compuLwry  and  excluded ''; 
Seidell,  J.  (language  already  quoted, oiite,  §  845) 
dissented  solely  on  the  ground  that  the  ttsti- 
mony  was  given  under  suspicion;  Gardiner, 
C. .).,  thought  that  on  the  facts  the  examination 
had  iieeii  purely  in  the  character  of  a  witness, 
but  would  have  excluded  his  oath  as  unlawful, 
had  he  been  substantially  an  accused  person ; 
the  majority  conceded  that  an  examination  on 
oiith  as  accused  before  a  magistrate  would  have 
liecn  inadmissible,  because  the  putting  an  oath 
to  the  accused  was  forbidden  br  the  statute) ; 
\»iil.  People  i'.  McMahon,  15*  id.  384  (the 
Court's  membership  having  almost  entirely 
changed ;  examination  as  witness  before  coro- 
ner, but  in  custody  without  warrant,  charged 
as  the  offender,  rejected;  Seldcn,  J.:  "[Ihe 
word  '  voluiitiirr '  in  judicial  examinations 
means]  proceeding  from  the  spontaneous  sug- 
pestioii  of  the  party's  own  mind,  free  from  the 
influence  of  any  disturbing  cause.  ...  It  is 
considered  that  a  judicial  onth,  administered 
when  the  mind  is  disturbed  and  agitated  by  a 
criminal  charge,  may  hare  that  effect  [of  pre- 
venting free  and  roluntary  mental  action],  and 
hence  the  exclusion.  .  .  .  [Hence,  such  an  ex- 
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first  importance,  because  the  comparatively  early  promulgation  there  of  the 
Seldon  theory  in  the  Hendrickson  and  McMahon  Cases,  and  its  repudiation 


rnni  nation  under  oath  U  not  to  be  njectad] 
uiiluu  thiU  oath  wa»  adiniubMrad  in  the  coune 
o(  lunie  joJicinl  inquiry  in  regard  to  the  crime 
itMlf  (or  which  the  priaoner  ii  on  trial;  .  .  . 
(while  it  M  al«<>  ueceiwarily  admiieible)  i(  at  the 
tijie  it  WM  iiiwle  the  prieoner  wa»  not  himnll 
reittliiK  uniler  any  charge  or  »u«piciim  of  havine 
cominitiad  the  crime";  ai  for  examiiiatioiu  of 
accuMd  person*  on  oaih,  Selden,  J.,  fur  the 
Court.  artopU  the  theory  "that  the  evidence  ia 
too  uncerUiu  to  be  iiaiFely  relied  upon."  and 
rejects  the  theory  that  "  a  mere  arbitrary  rule, 
which  prohibits  miKi'^rates  from  tailing  the 
exainiuaciuu  ut  prisoners  ch.irged  with  crime 
upon  oath,  has  been  violated  " ) !  1 86'J,  Teachout 
V.  People,  41  id.  7  (examination  as  witness  before 
coroner,  while  under  sn«picion  and  after  notice 
of  probable  arrest;  aeantion  being  given  by  the 
coroner,  held  by  the  majority,  per  WoodruH,  J., 
that  tlie  single  fact  that  the  witness  was  under 


to  apply  to  anr  but  voluntary  ronfeHions,  nor  to 
change' the  statutory  rules  relating  to  the  exam- 
ination of  prisoners  charged  with  crime  " ;  "  the 
mere  fact  that  at  the  time  of  his  examination  he 
was  aware  that  a  crime  was  suiipected,  and  that 
he  was  »us|iected  of  being  the  criminal,  will  not 
prevent  his  being  reitarded  as  a  mere  witness," 
and  his  testimony  may  be  used  ;  but  "  if  he  is  in 
custody  as  the  supposeil  criminal,  he  is  not  re- 
gardeu  merelv  as  a  witness,  but  as  a  party  ac- 
cused." and  ilie  examiuutlou  is  excluded,  unless 
in  conformity  with  the  statute  as  to  preliminary 
examinations);  1890,  I'eople  v.  Chapleau,  121 
iJ.  366,  -U  N.  E.  4C9  (exainiuatiuu  at  liis  own 
request,  while  in  custody,  before  the  coroner, 
after  a  caution ;  the  preceding  cases  were  re- 
viewed and  treate.1  as  harmonious  ( ! ),  and  the 
examination  admitted  as  being  "  in  all  respectt 
and  however  viewed,  the  voluntary  and  uuin- 
fluenved  statements  of  the  iudiviitual"  ;  no  solu- 
tion «f   the  dilBcnlties   being  offered,  except, 


suJDicion  wa<  not  sniflcient  to  exclude  the  testi-      .    — -      --  .      -  . ..         «..:/„ 

monv,  expressly  repudiating  the  reasoning  of  perliap.,  that  the  voluntariness  of  the  confession. 
Mc>»ihonVCaie  and  the  dtctnm  therein  m  to  in  view  of  "  their  nature  and  the  circnmstaucM 
the  effec?  of  rspicion  (Ungnage  quoted  ante,  under  which  made,"  u  to  be  the  final  test  in  eaih 
I  845),  but  holding  th.it  "  declarations  inaile 
under  the  influence  of  a  chnr^  of  gnllt,  under 
actual  arrest  or  under  examination  with  such 
a  charge  impending,  should  be  exclmied,  except 
where  a  careful  obedience  to  the  statutory  pre- 
cautions is  observed  " ;  thus  adopting  the  bng- 
lish  theorv  of  statutory  prohibition  as  the  basis 
of  th.it  exclusion,  though  taking  a  liberal  view 
of  the  cases  coming  within  its  application,  hke 
the  rulings  ante  in  1 8S0 ;  Orover  and  Lott,  JJ., 
dissenting,  following  McMiiboa's  Case  and  its 
theory);  1878,  Abbott  v.  People,  75  id.  608 
(schedules  put  in  by  the  debtor  in  bankruptcy 
pnxieedings ;  admitted);  C.  Cr.  P.  1881,  »  395 
(quoted  ante,  §  831) ;  1883,  People  v.  McUloin, 
91  id.  442  (examination  under  ouh  before  a  cor- 
oner while  under  arrest  ch:  ited  with  the  crime 
in  question,  the  coroner  having  been  sumiuonod 
to  the  police  station  and  not  acting  ofBciiUly  ; 
the  conflicting  theories  of  the  preceding  rulings 
were  mentioned,  and  it  was  held  (I)  that  the 
fact  of  the  oath  having  been  administered  waa 
not  illegal  so  as  to  exclude,  since  only  exam- 
inations taken  under  the  statute  could  be  so  ob- 
jected to.  and  this  was  not  under  it ;  and  (a)  that 
the  examination  was  not  compulsory,  the  theory 
of  McMahon's  Case  being  thus  impliedly  repu- 
diated ;  (3)  that  under  the  Code  of  Criminal 
Procedure  of  1881.  §  395,  "  a  confession  of  a  de- 
fendant, whether  in  the  course  of  judicial  pro- 
ceedings or  to  a  private  person,  can  be  given  in 
evidence  against  him,  unless  made  under  the  in- 
fluence of  fear  produced  by  threats,  or  unless 


case);  1892,  People  v.  Wriglit,  136  id.  625,  6.12, 
93  N.  E.  639  (examination  before  coroner,  re- 
ceived; following  the  Chapleuu  Case);  IVOI. 
People  V.  Mollneux,  168  id.  264,  61  N.  E.  286 
(testimony  given  at  an  inquest  as  witness  under 
snbp(raa,'by  one  suspected  but  not  arreiitcil  <>r 
charged,  held  admissible;  People  r.  CImpleim 
approved).  Ai  a  result  of  this  series  of  decisions 
it  may  be  said :  (1)  that  the  theory  oi  statutory 
prohibition  as  the  reason  for  excluding  the  ex- 
amination of  accused  persons  on  cath  has  liccn 
clearly  recognised  in  all  the  cases  excej>i  .Mc- 
Mahon's ;  (3)  that  npart  from  this  nothing  liiia 
been  clearly  settled ;  (3)  that  by  tlie  .Mundon 
decision  a  coach  and  four  was  driven  throngh 
the  Peiiil  Code,  which  had  been  intended  to 
settle  the  controversy,  and  was  so  taken  in  the 
Mc(iloin  Case,  and  w'hich  (if  properly  and  natu- 
rally interpreted)  accepts  fully  the  orthodox  prin- 
ciple of  Scott's  Case  in  England ;  (4)  that  it  is 
impossible  to  foretell  the  next  decision,  not 
merely  because  the  Court  has  changed  its  prin- 
ciples so  often,  but  (more  than  all)  liecanse  in 
the  later  cases  it  ignores  the  irreconcilable  con- 
flict in  the  precedents  and  treats  them  as  har- 
monious,—  a  complaisant  attitude  which  ia 
found  in  no  other  Court  dealing  with  them ; 
Alafiama:  1852,  Seaborn  v.  State.  20  Ala.  15 
17  (examination  as  accused  before  magistrate 
without  canlion:  admitted,  because  voluiitarj 
upon  the  facts) ;  187.^,  Sampson  v.  State.  M  id 
841,  243  (statement  as  sccnsed  on  examinatioi 

„  „.  „„. before  magistrate,  admitted);    1882.   Kelly   v 

m^ie  upon  a  stipulation  of  the  district  attorney  State,  72  id.  244  (statement  on  examination  !«• 
that  he  shall  not  be  pMsecnted  therefor,"  the  con-  fore  magistrate,  after  que«tioning ;  inwlrnissibl. 
fession  was  equally  admissible) ;  1886,  People  v.      "  unless  a  pnsoner  comprehends  bis  rights  f.ill.v 


Moudon,  10)  1(1. 213,  8  N.  E.  496  (examination  on 
oath  before  coroner,  under  arrest  without  a  war- 
rant, on  suspicion  of  the  crime  in  qnestion.  without 
conosel,  not  cautioned;  excluded  on  the  author- 
ity of  McMahon's  Case,  and  the  Code  provision 
$upra  held  (overturuing  McOloin'i  Case)  "  not 


and  is  informed  by  the' Court  "  that  a  refnsal  u 
answer  is  lawful  and  will  not  be  taken  nsains 
him ;  also  partly  because  no  questioning  by  thi 
magistrate  was  expressly  nnthoriied  by  statute 
preceding  cases  ignored);  1896,  Wilson  v.  State 
110  id.  1,  80  8o.  419  (sworn  ai  witness  before  i 
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in  the  Teachout  Caw.  greatly  inflnence.1  the  diwu.«ion  in  the  othor  i.iris- 
dicuons,  m  mo«t  of  v.hich  the  controversy  i.  comparatively  recent; -a 


coroner,  not  chmrg«d  or  arrantml,  )mt  mupcrtril : 
•xclniled.Bppareiitlv  on  th«  theo'v  that  tlie  onth 
Involved  compnUion);  1899,  Joueav.  stiue   lao 
U  303,  28  So.  204  (te.tiin<iuy  ux  witucM  l«r.>ra 
the    coMner,   not   unilrr    nrreKt    or    nuipiiinn 
■dniittml) :  1903,  Juuei  v.  Hutc,  —    id.    — ,  »« 
t*o.  681  (an  ailmiMion  of  an  atruwd  maile  " i>u 
the  preliminary  trial,"  reeeive.1) ;  I90I,  Ancliujr 
r.  State.  —    id.  —  ,  34  So.  846  (tcntiniouv  <iii 
the  pnthroinary  trial,  admitted,  a*  a  "iiidirial 
con(«Mloo");  Alaska:  C.   Cr.  P.   1900,  1  .112 
(like  Or.  Annot.  C.  1892,  |  IS99) ;  Cali/in-nia: 
l»,:\.  People  v.  Kelley,  47  Cal.  US  (examination 
miller  oath  before  mnKJntrnte  an  arcnaeil ;  ail- 
mitted,  a*  voluntary ;  iliiitiiiKiiialiiiiiF  IVopIo  c 
Gibliona,  43  M.  5SI  (1872),  Imiiuw  nii.li'r  the 
■tatute  at  that  time  (nini-e  chnnjted)  f-uh  exnm- 
lOAtions  upon  oath  were  niilawful ;  "  if  Ills  vol- 
niitary,    oiiiwom    Mntenient    inav  lie    proved 
agaiiiat  him  ae  a  cimfeimioii,  hi*  voluntary  Iciiti- 
monv  under  oiitli,  given  In  a  proeeiiling  in  whieli 
he  elects  and  is  authorized  to  tentifv.  onjiht  to 
(tnnd  upon  at  leaxt  as  favornhle  o"fi»)tin)j") ; 
1881, 1'coiile  r.  Tax  lor,  59  id.  fi.'io  (csamlnntion 
OS  acensed  lieforo  coroner,  ap|iarenilv  on  oath  ; 
admitted,  since  "T.  could  not  have'lieen  com- 
pelled to  testify;   ...   the  statement   haviiij? 
been  Tolnntnry,  the  evidence  was  a<lmi»<ihlc, 
whether  made  in  a  judicial  proeee<liiiir  or  aiiv 
other");  1893,  People  r.  Weiger,  100  id.  3.'i2, 
SS7,  34  Pac.  826  (ilefendant's  examination  on 
oath,  when  cited  in  liix  own  volnninrv  proceed- 
ings in  insolvency,  admitted);  1901, "People  r. 
Sexton,  132  id.  37,  64  i'ac.  107  (accused's  testi- 
mony as  witness  before  grand  jurv,  admitted; 
but    here  not  a  confession);    1901     People  v. 
Chrisman,  13S  id.  282,  67  Pac.  I3b  (defendant's 
testimony  at  the  preliminarv  examination,  ad- 
mitted);   Colorado:   1894, 1'orris  v.  People,  19 
Colo.  4.38,  3t  Pac.  1.53  (afHilavlts  to  procure  wit- 
nesses, voluntarily  made  by  defendant,  received ) ; 
CaluiMa  (Dittrirt):  Com'p.  St.  1894,  c.  20,  §  29 
(like  U.  8.  Hev.  St.  J  8C0) ;  Florida :  1892,  Ortij 
V.  State,  ."10  Fla.  256,  283,  II  So.  611  (examina- 
ti<m   a*  accused  on  oath  at  trial  bv  his  own 
offer,  admissilile) ;  1895,  Jenkins  v.  State,  35  id. 
737,  18  So.  182  (before  grand  jnry ;  the  caution 
h-id  lioen  given  as  to  his  privilege,  but  be  was 
told  he  was  under  suspicion :  admitted);  1898, 
tireen  r.  State,  40  id.  474,  24  So.  .537  (plea  of 
guilty   before  inaiilstrata,    after    warning,    ad- 
niittcd) ;  1903,  McNish  v.  State,  —    ii).  —  ,  34 
So.  219  (plea  of  guilty  befi>re  the  committing 
magistrate,  without  caution,  excluded) ;    1903, 
Ferrell  v.  State,  ih.  —  ,  ,34  So.  2iO  (liigomv; 
defendant's  sworn  testimony  in  a  suit  bv  lifra 
against  the  first  wife  for  divorce,  admitted); 
(Jeorijia :  1875,  Cii-ero  r.  Stale,  .54  fla.  156  (exam- 
ination as  occuseil  before  ma;;istrate ;  excluded, 
because  the  magistrate  put  ijiiestlons  to  get  con- 
tradictory statements) ;  1889,  Woolfolk  r.  State, 
81  id.  584,  8  S.  E.  724  (under  arrest  as  accused 
Iiefore  the  coroner,  liut  without  oath ;  admitted) ! 
1 895,  Henderecn  v.  State,  95  id.  326,  22  S.  E.  .537 
(testimony  given  as  a  witness  witliout  coinpiil- 
■ion  is  admissible) ;  Unwait:  Civil  Laws,  1897 
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I  1427  ("  nor  shall  any  confMwion  which  is  ten- 
dered in  etideme  on  aiiv  trial  )»  rejected  on  tin. 
ground  that  it  '.nrports  to  have  Iwen  made  „„ 
oath.  If  pri«.f  C4n  be  given  to  the  Jiid^.e  or  other 
presiding  offl.er,   tliat    in    fact   it   »ii,  „„t  ,„ 
maile   );  1867,  K.  v.  Paakniila,  3  lUw    .TO  37 
(plea  of  guilty  Iiefore  tlie  niu;;i.iraie,  admiiteil)  j 
[1111101$:  |«,9,  A ustiue  c.  People.  51  111  236  2.39 
(ailmission  made  at  ti  >     of  pleading  as  accused 
Iiefore  a  magistrate,    excluded;    hut    on    the 
gMiind  of  Uing  iudiiecil  hy  a  promise  to  drop 
the  prosecution);  Indi.m, :  1868,  Anderson  r 
State,   26    linl.  89  (examlnntioii  as  witness  lo 
anotlier  cnni'e;  admitted  as  volnntnrv)-    ixni 
Davidson  i:  State.  135  1,1.  25*.  afi<),  34  'N.'k.  »:» 
(statements  "  voluntarilv  "  iim<le  and  signed  at  in- 
quest  as  witness,  ai'initted) ;  19tt3,(iiiin  r.  State, 
w  '     ~  '.''*  ^-  •■'•  *'■'  (vonfession.w  lien  taken 
before  ajiistire,  to  one  not  iiMiirhoritv.iiilniittedi- 
loira:  1«H6,  Slate  r.  Brigurs,  68  Itt.'4l6,  424,  27 
N.  «.  338  (plea  of  guiliv  on    prcliiiiiiinrv  i  x- 
amiiintiun;  mlniittcd.  even  tl,..n;;h  not  told  hv 
maglstrateof  his  right  to  couiiscH;  I8'I2    State 
.•.Carroll.  85  11.  I,  .M   X.  W.  n.VJ  itc'tlfiing 
Iiefore  grand  jury  a*  witness,  while  nnder  arrest 
on  thcch.-irgo;  caution  bv  foreman:  adinitteil); 
1892,  State  r.  Clifford,  86  id.  ,5.Vl,  5j.l.  53  .\.  \V. 
209  (statute  requiring  disclosure  of  tostimonv 
Iiefore  grand  jury  dws  not  admit  an  otiicrwise 
inadniissihlecoiitessiun  there  made);  1897  State 
r.  Van  Tassel,  103  id.  6,  72  N.  W.  497  (volnn- 
tary  ap,)e«rance  at  the  inqnest, admitted)  •  Kn,,. 
uih:  1893,  State  r.  Sortun,  52  Kan.  .531,  539,  34 
Pac.  1036  (preliminarv  examination  as  dcfe'iid- 
anton  oath,  received)  ;    Knilnrl;/ :  C.  Cr.  P, 
1895,  §  64  (witness'  statement  Iiefore  committing 
magistrate  not  "  of  itself "  to  be  "  evidence  for 
any  purtioBo");  Loaitiiina:  1873,  Stiite  v.  Gar- 
jey,  25  Jj».  An.  191  (exnmlnntioii  as  witness  be. 
fore  cijroner,  while  under  arrest  ou  a  charge  of 
the  crime,  hut  m^ide  at  his  own  request;  ex- 
cluiled,   because  made  as  an  ai'cused);    1900, 
State  V.  Itoliinson,  52  id.  616,  27  So.  124  (before 
coroner  as  witness ;  not  decided);  jIAiini.,  I))62, 
St.ite  r.  Cilman,  51    Me.  206  (examination  as 
witness  on  rath  before  coroner,  after  knonlciige 
of  suspicion,  but  a  caution  given;   admitted, 
because  tlic  statements  were  volnntarv,    "the 
manifestation  of  his  own  free  will " ;  (iuo"teil  nnu, 
f  843)  ;  1873,  State  r.  Dowe,  62  id.  174  (ple.i  of 
guilty  Iiefore  the  lower  Court;  ailmitteil.  as  not 
aiqiearing  to  have  iM'eu  obtained  "bv  threats 
or  promises  ") ;  Mnsmihinwt/s:  18.38,  iaunce  c 
(iray,  21    Pick.  245  (adniissiiuis  by  an  adminis- 
trator in  a  civil  exaniinatlon  on  oiith.  adinitteil ; 
the  f.act  that  it  was  made  on  oath,  lid. I  imnm- 
terial;  qn.tcd  ««(?,§  S42) ;  18.55,  Judd  c.  (iihhs, 
3  (iray  539,  543  (examination  of  an  insolvent 
before  conimlssioners,  adnii'ted;   Im;  his  oath 
btkcn  not  n-sa  p.3rt  of  the  examinatim,  excluded, 
apparently  liecaiise  it  could  not  be  used  as  against 
the  present  parties);  18.57,  Com.  v.  King,  8  id. 
503  (e.xamiuation  as  witness  at  fire  inqnest ;  no 
caution  ;  admitted ;  whether  cintion  was  essen- 
tial, was  expres.»lv  not  decided);  1866,  Com.  r. 
Lannao,  13  All.  563,  569  (special  plea  in  bar, 


farther  t..Umonj.  P'rt.'P''"  '      ^  „,  couttovmr  tl  .»• 

._     n^t  below;  no«  •<»m««»»«     ° imUle.l »;«»"'"""  '      .  !•«•   3!»  (W»«ln»™y 
^hi,«»  t*«'«'  ''Xi.  'iMT.Com.  «.  HV"""*:     "  or.  cor..n.r.  in  «"•»  '"'Jto^lli  X.fcn"'''' 


'-?»Jl!,"ih:rr where  tfi. 


«t  «  former  .riri  ••«  "«  "":"""':  -»l  >»  '«  '^     ^*'^ulZUoSJth« con-ner.  •;■;'  ""'^^Tr! 
Snd"">re«tor.lnmMi  _^    „  ,6g  irt. 


Uitor  in  .  Court  «'«  '  "7"h,.1..  WK-eiv*    in  »« 
^,,i.,„  tatween  »*",•», hi  wme  conc-eH»n.ent  ol 


jury  cannot  t«  »'"'*'«  Mi*.  fl9«  •=«»  <"•■"' 

for  the  »me  char 

f  State,  56  *'*•  ''1*  ^"^_«--,»n  ioiutlV  mm'-**'"  :"" 
the  «me  offenoe.  ^ter  »  ^  ^^  ^  con,pal«.»n) . 
no-  the  oath  i«^«  ^  .J  g^7  ^on  o«h  ••  » 
1883,  FarkMO- 8"»«'.?",;  j^  nnderarrerton 
Jritni«i  before  the  coroD«.  ™       „  j^j^t,,  7s  ,d. 

ISipicion;  "'•»";""  iL^n 'year  oUl  »^f»  ^f' 
m.ii  So  "^  *'/^I^«ininarvexaminat  on, 
Iworna-defendantonap^l;^-"'^,,.  I  „, 


wUhont  cannon:  ^""si^'^  (testimony  for  the 


S^;  heW  "*V"'?f^S;',Vrit  of  the  .tatnte. 

S  .Sroit  or  deny  h'»«l'  "•  •";;,  Htate  --.  Cowa... 
Wrof  that  tr^,^;:,'^  Jic.^  befo..  a  n.aR«- 
lb  839  (examlnatio"  ^«^-  ^^„.  Bd,niltP<l, 

traw.  without  «»"'•  »''S\ho,^h  the  magl.trate 
M  "free  and  yol""''!^' ,d  be  coromitted  nnle-* 

«::^":trr3lnn...;ei;U. 


proceedin(r».»''»™'\     910  (one  yolmil»'"y ""    .     ..o»  State 


)n  nov  •'^•••rs 

admitted   becaa«  P*•'^„,d  a«  an  accns*^!,  not     m         .^„  ,,(„,) ;  >8M-^™  ^^d  on   ««th 
"'h?''»»«    lirMcKr.*.  State    -.d--;     ?•    --   -^    18  S.  K.  ....    .,„„te.»l 


otherwiM  'or  "ne  «»•  g^^jg    _  ,„.    -. 

♦"•  '"^n-H'Mrs^r**"  (examin..  on  « 


State 


not  in  iu*!!  «»'"'> i'v^'joMaccn-ed  on.  ««th 
°d.  688.  SW:   >«  !"■  flier  wWrninR.  ««>""if*'i." 

i^fee»£^^.^rr 

magistrate.  ""*«:^"' state  v  Sin-P'on-    ""j? 

tor  on  oath  » ."» .".""^.'mination  a.  r.<-n-»t 
*/cantion.  *>'""^^hirown  Sehalf  before  t 
havinp  <^oun«d,  ;'"  "'•.g^  motion,  ndm.ttcd 
m«ri»trate,  after  »1^' "st„te.  39 Oh.  St.S-,' 
Ohio :  1883,  -I^kX  ,^V.^  th«  ma<?i*tr^te  < 
(„a«itne«forh.n»«-_in*t  ^^ 

ii..  ..t,«Tire  in  qnestion,  >"   ...,:«„ ,  admitted 


E'r.»^S«^or.»? 
k%.!^^(:^o^4Sur:;rotr{;-5; 

fore  the  'oXf.'.flhi.  immaterial ;  the  tert 
"-''^r?W^S^^-«-'^&i^^     0<^o:  .883...a^;;^i.^.,^th«n,a..tr,«. 

t'..e  coroner  on  oatj,  af^r      ^^^^,j  ^^,  ^e  ^d      «'  '9         ^     t.  he«"«»^°Xr  «"««""'•  *'*- 
nromiso  that  the  »«>te™^   .  goi ,  State  r.  Hagan,     01  »    „cordinK  to  eutute  aiw 

Pe^CunrSii'-  the  prelin..-y  tr.l     defe 
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ii  worth  while  to  Inbel  in  detnil  the  exact  variety  of  principle  which  a  Kiven 
ruling  repreeentt,  because  a  comperiHon  of  ir  with  the  precmlinK  <lig<iii»«ion 

pMrcf(liri)(  in  ihl>  or  »iiy  l%ir*\gn  iimiilry  nlmll 
I"'  iflven  in  ctiijpiirr,  nr  in  any  iiiuiini'r  weil 
*K-<li>"t  liioi  or  hill  pMprrttr  nr  cf>iHi»  in  nnr 
I'lrtirt  "t  Itip  L'uitril  SliitPK.  ih  Buy  crinilrml  |iri'>- 


n  Or.  so*.  44  Pae.  SS4  (drhndwit  Urura  n»»i»- 
trale,  withnni  caution ;  cxi'luile<l,  Itci'sux  hy 
■tatuW,  I  ISUH.  ihccnntiiin  in  miuirwl);  INUt, 
HUta  V.  KubinMiD,  31  id.  4.1.  4S  i'ar.  .'IS? 
(liefure  lh«  craiid  jury,  in  wliat  rnpatity  mx 
•latcd,  hat  vidoutarr :  aiiniittfil):  IH'.iS,  Ktntr  '. 
Anilrrwii,  M  id.  .~tlM,  S*  IV  7ii5  (•tntcnirntii 
hy  un  Iniliiin  nt  «xaii<irintiun  an  wriiwil  l>r(ure 
UM^Utni*  withont  caution,  exchnlfd) ;  I'mnniil- 
tna.i;  It4t,  ('om.  r.  Ilarnian,  4  I'a.  8t.  2t>V 
(examiuRliiin  up<in  imth  aiariiiiwil  lirfiin*  nniKi*' 
trair,  without  I'anlitm,  and  under  thrrntu  and 
pmniiKi ;  exi  ludnl,  an  "  a  ^r"**  outru^H  upon 
the  aiTUHed  ") ;  1857,  Williami  i'.  Com..  «9  I'a. 
KM,  loft  (exaininalin.i  ai  witnem  lirfoce  cuMncr, 
not  inapet'ted  nor  rharseil:  admitted,  lieiniiw 
"  he  might  have  dei  liMfil  to  tpniity,"  and  it  Ihua 
"wai  a  Toluntarv  rtatemeut") ;"  IH90,  Cum.  e. 
Clark,  ISO  id  64l°.6.')0, 18  At)  !lg8  (examinatiim 
on  oath  befiirs  raaKi>trate,  lint  not  under  t!'e 
atatute,  after  a  camion,  wliile  under  arrot  on 
the  charge ;  the  accuKCil  Kiid  "  he  wiu  malting  it 
of  hii  own  free  will  "  ;  admitte<l,  n»  a  vnlnntary 
•tatement ;  he  fact  of  tlie  uath  lieing  iinpruperly 
atlininiatereil  wax  held  immaterial) ;  Smiih  ('nr- 
iJinn:  1852,  8tate  v.  V'aiiriicur,  5  Kicli.  L.  .195, 
Wi  (examination  a»  wituem  licfure  coroner,  not 
arreatwl  n.<r  mmpprted,  and  not  cautinneij,  jmt 
arreiite<l  after  hi*  teatimony  ;  admitteil,  herau«e 
he  miftht  have  refuaed  toannwer ;  quoteil  «n(c, 
I  843) ;  1879,  State  r.  Branham,  13  8.  C.  .189 
(examination  before  magistrate  aa  <iccnaed,  with- 
out caution  ;  admitted) ;  1890,  State  v.  8enn,  .'13 
id.  .199,  II  S.  E.  893  (on  oath  ana  witnew  before 
the  coroner,  not  charged  with  the  crime :  ex- 
cluded by  two  indgea  to  one) :  1891,  Mtate  v. 
Merriman,  34  id.  38,  IS  8.  E.  619,  srmblf  (pre- 
ceding case  approTed) ;  Ttme$me:  1875,  lieg- 
Kriy  V.  8t'.te,  8  Rsxt.  531,  535  (examination 
[oie  mafiiitnite,  after  caution;  admitted,  be- 
canae  he  «a«  "  not  ao  intimidated  as  to  prevent 
his  acting  freely");  Trrm:  C.  Cr.  1'.  1895, 
}  790  (see  qnotation  ante,  §  831) ;  1874,  ANton 
v.  Slate,  41  'I'ex.  40  (examination  before  ma^rls- 
trate  on  a  charge  nsainit  anatlier  |ier«on,  not 
arrested  and  not  cautioned,  but  knowing  herself 
to  be  SDspected;  admitted,  liecaiise  vohiiitarv 
epon  t»ie  facts) :  1894,  Bell  r.  State,  .W  Tex  Cr. 
163  ( iijrih,."  te'fimony  in  a  civil  c :u<e,  ailmitted) ; 
1901,  Wisdom  »  ^  ve,  42  id.  579,  61  8.  W.  9i6 
("  before  the  grand  ;  ury,  after  lieiiig  warned  "  ; 
admitted ;  Hei'derso.i,  J.,  diss,  on  another 
ground) ;  1903,  ^Tritiisinger  r.  State,  —  id.  —  , 
69  S.  W.  583  (testiui  >nv  before  ttie  (jrand  jury, 
while  under  arrest,  I'.ld  admissible,  following 
Wiidom  ».  State) ;  I901,  Twiggs  i-.  State,—  id. 
—  ,  75  8.  W.  531  (rule  of  warning,  applied); 
Umlfd  Sinlet:  1799,  U.  "  v.  Kries,  Whart  St. 
Tr.  483,  535,  595  (accused  *  confession  on  exam- 
ination liefore  magistrate,  after  caution  given, 
admitted;  "whatever  obje<'tions,  then,  there 
nay  be  aa  to  confession  in  general,  it  does  not 
apply  in  this  case,  because  it  was  voluntarily 
given  ") ;  Ker.  8t.  1878,  g  860  ("  No  pleailing  of 
a  party,  nor  any  discovery  or  eviilence  obtained 
from  a  party  or  witness  by  meana  of  a  judicial 


ceeling  or  lor  the  enfoneinent  of  ant  |»'iiu!l» 
or  forfi-iture " ;  except  thiil  thi*  si  ill  h.l  ex- 
empt from  proacrnlion  fur  perjury  ili.reini ; 
1878.  L'  H.  V.  Uraff,  14  Itlalrhf.  .-|SI,'.18.'>  |i  xiim- 
ination  under  oath  before  a  s|)e<'ial  aircnt  of  tlie 
Trriisiiry  Department,  the  »i;ni-s  iiaiing  been 
notilli'd  tliat  lie  was  siispectcil  and  liavlni;  con. 
senteil  to  Ih' examined  :  sdinitted,  on  the  groiHiils 
that  III  mere  •usnicion  oriliarKe  of  iriiiii'  i»  i.ot 
sniicieiit  |o  exiimle  Ircpmliating  .MiMiih  in's 
(  aM>)  ;  (31  mere  arrot  is  lot  snflicieiit;  (:i) 
mere  ailininiairntion  of  an  uatli  is  not  unllirieut; 
(4)  .ill  thrc<.  togitber  are  l  t  snfflcient :  ijiii  'rd 
.is'r.  fi  843,  84.^,  N47) ;  1H'I6,  Wilson  r  I'.  8., 
ir>3  I  .  M.  liln,  16  Sup  8!I5  (aciU'cd,  witliont 
oath,  lint  not  warned  norfnmiolied  with  lonn-il ; 
adniittril;  the  result  iieiuK  |>aril,v  Isweil  on  the 
dUtinctioii  that  the  statements  were  not  I'onfes- 
sioiis  ot  (.'iiilt.  bnt  exculpatory  asKertionxl ;  l!H)3, 
Hardy  r  I'  ,S..  188  id.  a24,  33  Snp.  889  (state- 
meiili"  miiile  to  a  maKisirate.  before  and  nfiir  a 
preliiiiinnr>  examination,  adinitteil  on  the  facts) ; 
1903,  r.  S.  r.  Kiinlmll.  ('.  I'  ,  117  Fed.  l.-ilj  (tes- 
timony of  uitnewes  Ipcfore  a  pranil  jur\,  the 
witnet>Hi.s  U'iiig  *'  men  of  affairs,"  who  bad  con- 
sulted coiiii.-*el,  held  adniisttiltle  on  tlie  facts) ; 
Cliih  :  1886.  U.  S.  e.  Kirkwooil,  5  flab  134.  137, 
13   I'ac.  3.14   (cxnniination  as    witness   iH'fore 

{!rand  jury  investigating  tlie  (barge  againKt  liini ; 
lis  ap|)earan('e  was  voluntary,  and  he  was  nin- 
tioned  ;  admitted  ;  "  if  of  hi.*  own  choice,  after 
Iteiiig  wnnied,  he  takes  an  oath  which  tlie  law 
provides  that  he  may  take,  and  mikes  a  confen- 
sioii,  we  are  unable  to  understand  wliy  smh  a 
confession  is  not  as  voluntary  as  if  made  imm 
under  oath ;  it  certainly  is  as  reliable,  for  the 
obligations  of  an  oalh  are  usually  an  imi-nlive 
to  speak  tlie  truth");  Vfrmml:  1840,  Smith  i>. 
Crane,  13  Vt.  491,  493,  per  Keilfleld,  J.  (witness' 
statement  under  osth,  admissible);  Viriiniu; 
18.10,  Moore  r.  Com.,  3  I.4>iKh  703,  704  (exami- 
nation as  accused  liefore  magistrate ;  admitted, 
because  no  threats  or  pr1ml{^ies  were  made) ; 
Code  1887,  §  3901  (in  criminal  prosecution,  ex- 
cept for  perjury  or  action  on  peiiai  statute,  a  r.tate- 
nieut  made  "  as  witness  n|Kjii  a  legal  examina- 
tion," unless  made  when  examined  as  witness 
in  his  own  behalf,  is  not  adniissible.againr't  the 
maker  as  ai'ciised) ;  1898.  Hire  r.  (\<m.,  !tt>  \'a. 
4«9, 11  .S.  K.  895  (voUtiitarv  stmement  to  jiKtice, 
ailmitted);  HWii»(//>in  .■  IW(3,  State  r.  Ilupkins, 
13  Wash.  5,  42  I'ac.  637  (testimony  at  a  civil 
trial  as  then  defendant,  admitted) ;  l9(Ki,  State 
1'.  Carpenter,  —  id.  —  ,  73  I'oc.  357  (state- 
ments at  the  close  of  the  jireliminary  examina- 
tion as  accused,  admitted);  Wett  Viri/inia: 
Cixle  1891,  c.  152,  §  30  (in  criminal  prosecu- 
tion, except  for  perjury,  evidence  shall  not 
be  gi  en  against  accused  of   "  auy  statement 


made  bv  him  aa  a  witness  upon  a  legal  exami- 
nation''');  189.1.  State  v.  llobbs,  37  W.  Va.  812, 


818, 17  8.  E.  380  (stotemenU  to  coroner  before 
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feMiona;  thi.  falW  Juu  hTn^riJ^  « nproperly  treated  u  con- 

,      »  I.IMC7  IMS  been  tlrendy  examined  (anU,  f  821}. 

whether  a  co„fa..io„,rji*„tttSe  to  thTf^a''  '•"""""  '*'*""  '""• 
•umably  influenced  by  it     The  exl-  "n  If        '»/"«""«"»  »««  in  fact  pre- 

(1)  taaf  the  inducement,  if  it  o,^aS  .f.n"  w     rr,""'""''^  '"'"»" 
coDfeMion.  and  (2)  that  i  did  in  facnil"  '  *".J'"''y  ^  P'«>"«=e  .  falw 
The  question,  „rii„g  under  the  fi«t  .7!^     T"  ^^^  "'"''  °'  »'»«  !«'«»' 
inducement -having  C   exam^nJ     .        •'«">«»'»._  the  nature  of  the 

under  the  -ond. -«th^.Ur  rd\^S":,  1""^  ^'"^^  -""« 

It  must  be  remembered  that  no  attempt  Hv     **'•'''"'"!=•"»«'«• 
actual  motive,  of  the  peraon  confe^rr  he  Z'  7'*U°,'»^<'»«8"te  the 
n>ent  among  other  motives.     The  whX  til  !?^  f"^        ^  "''  '"'^"^«- 
probable  effect,  not  the  actual  effect,  u't^^^^^^^^  T'  °"  '^' 

ment  is  held  out  a  confession  is  malTT-       ^  "  *'"'"  ""»*  '"<'"'"«- 

.hare  of  influence  which  treidiTc^tntiSr  "  7'  "^Z  '"*"  ^''^  "«*-' 
theless.  though  there  is  no  inn^^!^    I    "  '"'°'""8  ""''ewion-     Never- 

theind^cemetand  th:Zrns,':'L  r/;'r^^^^  "'  '""^  °P«">^'-  «>' 
we  may  often  hkve  to tquire  Uether Tf-  ""^  ".^'  ""'"  ''  "'^"'^' 
to  the  mind  of  the  person  co^frsZ  Th!  "  ?"  ?"!  "*  ""'  ^'-  P""^"' 
the  question  may  be  ™ised     iS^  "1  ^  l'""^'  «'<;«»«»  i"  which 

ment.  for  the  person  in  hand  ever  oom«-»  °  ^""^  ""  ^'^  *'"'  '°''"'^«- 
kind.  the  inquiry  i.    Was  the  In^.         •"^/"»*«°'=«  »'  a"  ?    In  the  other 

to  an  end  beUthe  cSsit  ^as^mlT  '"  *'"  ^"°"  ^  '^'''  "-«»'' 

of  ?htlt"o^ttre"rerjird::^^^^  ^^eTnd* "  ■"'  •  ^r  '^-  -- 

addressed  to  the  pe«on  in  quesdonTn  .1,  V  """"'"'  "  *^""°«'  "^^^y* 
promise  or  a  threJTdirecrwr'nt'''"!  '^"'"^  ''"''^»  *«  him  as  a 
accepted  by  him.  a^d  no  dtb^S  as  Jo  iU  elTn  '/  T  '"'""^^'^  ^'^  ^ 
ment.     But  where  the  inducemenTw»V    f  .?"««f ««»  ^r  him  as  an  induce- 

SSnw  J  """?",'«  crenm.tance,!  that  hi. 
poiitlon  was  "equivalent  to  an  actual  »rn.»f  ". 
(5)  examination  on  oath  a.  "cS^.^S'  ' 
"".g-trate.  conc«l«l  to  be  iiadSu.) ;  1I7" 


DickenoD  p.  State,  48  Id.  S88. 4  N  W  S9i  r». 
•mlnMioBM  witne«  before  maii.Trafeoi'' 
^oT™2'"'"'V  P*"",?-  ''"  ^"'o  """  « 

oathLL,^^,  (voluntary  examination  on 
il^re  to!^.^^..^'°"  the  maRi,trate ;  the  priv. 


nven  »ll  .i.™«    """»«<  Ifom  the  te«tiirM.ny  ao 
r TvoD  5'7^p"„'^'f  """Pol-ion  ";  g.™!  opinion 


tyLvon.J.).  Compare 


DM 


^ieih^'rJ.).^     ^■■''^"*^  ""'«er  tha 


IMI5-««7]         C0NFESSI0X8.    INDUCEMENT  ENDED.  ,„ 

WM  in  fact  pnMnt  aa  an  inducament »    tk.-       m    . 

tion  of  fact  for  the  jud  J  and  To  "  ,  „  J  """"^  ^  '  ^"^  l"-' 

duct  and  language  o    tht'rrln  wi  I  T  '""  TT  "  ■*  ''"•'•^•''«"' '  ""^  con- 

in  mind.  T^  i^pon:^s;i::^fz:^^^;^'^^  ^^^'^  r'*-^""-' 

went  w«a  held  out.  directly  or  indirectly    .TVh  "'•  ""'"""  "'"  ""•'«•«■ 

exclu.le  the  confewion  •  i,,  ..Jh  In    ^' .  '*''*"*  *'*  ?'^'""»'  "  «=«n""t 

allow  it  to  afreet  hin^'and  :  ho^tlt  i^wTr  ''"/'"""^'"  ^•»'--'  '» 
pro„.i.or.  a..d  thu.  he  i,  him^lf  Jpon ^X  \^^^^^  '.»  »'""  ^y  the 

not  the  promiaina  Deraon  wl.n  .-„;;  i         f   ^  *''*'"*^  '"'  "*  effect,  and 
ment  to  him.'     *  ^       '     '"  '""'°'  '^  •'"''  ^  '"'v«  ''"W  out  any  in.luee. 

§  866.  Wu  tb«  iBdaoemant  bromht  to  u  iin.i«     n       * 
•rise.      (1)   i^„,<  ,<  J«  ,/<„,^„  cwt  ^r  "  '•'"'  I"'"'""'  ""y 

ofrered.wna  brought  to  an.nd  ?  (  wle  1  '"'"T'  inducmont.  once 
•howing  wiU  be  .^garded  11^  L  "bk  "    H     '.'If  """"'""  '"  *'"'^'>  »'"" 

haa  offered  the  inducement  jos.ii.  v  nT      *  '*"'  """  ^'•^'»  «»"• 

«ble  a  confeasion  aLwar^.Ta    ^o'ti:^^^^^^^^  •""- 

Bubaequently.  but  to  a  ««r«,«  .1  ^      .i  '""*®"'    <'*)  Are  confessions  made 

to  be'treated  aa  noVS  u^  X  Th  '''  "'"  "'^"'"«  ''"^  '"""-»«»^. 
have  been  negatived  by  h  ^i  ^t'Tr^".  ""T  ''-"^  "''"*•»  *° 
end  an  inducement  ?  ^  ^^^  '*^'"  "'■^''"- '"  ««"«"!.  to 

inquiry.  K  «■  «>  an  end  is,  as  all  concede,  always  open  to 

no  reason  why  he  cannot.  creating.    There  is 

1  Tk.  _..   I.   ..     .       . 


I 


.  ^?^    "^  '•  f*""  °'  »  P*"""  who  he.™  of 

'J*\  \  "■  J*™!".  4  Cox  Cr.  54.  So  al."  , 
promjM  to  wt  free  if  a  certain  crime  i.  con/e,^" 
would  not  exclndethecu,uing  confeMiouTa 
d^erent  cr,me:   1876.  State   *  Fortner,  lis  I ' 

tlnn'I*.°»'''°"!  1""  *'■"  '■'  »"  "•«'fl"«I  limita- 
tion, forif  an  inducement  really  calculated  to 
educe  a  falw  confewion  had  operated,  the  con° 
kTrj""*'!,'"  ""'■•■••tworthV:  and  it  would 
be  anreawnable  to  tru«t  it  .imply  hecauw  the 

^^TZ^J^  ^"*'«''''  'n  a^uraing  that  he 
would  benefit  b,  it.    for  example,  iu  ShifflefS 


986 


Caie  (aHt,.  I  840).  if  the  accuied  really  thonirht 

ought  to  be  iinniaterial  wJiether  the  authorit  e« 
prom.-ed  it  or  whether  he  conceived  the  how 

t"«  ^v  W  '^P"  't^"'  '■"'•'"I'"'  '"•'"^emenS 
that  any  limitation,  however  artificial  and  un- 
«aK.ning,  ,,  welcome.  But  the  doctrine  h;^ 
never  been  applied  to  thow  inducement,  whidh 
employ  threats  of  immediate  violence  to  p^tn 
a  co«fes.,on.-a.  where  a  mob  ha.  C™ 
fellow-pnsoncr  and  the  confemion  i.  made  in 
the  fear  of  .irailar  treatment,  or  where  a  fellow- 
•lave  ha.  been  whipped,  and  .imilar  treatment 
Mem.  impending;  Me  the  caM.  anii,  {  833 
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no  power  or  inclination  to  corroborate  his  promise  or  tlireat  Neverthekw 
the  .nduce.nent  may  on  the  facts  prove  to  h«  in  effect  thrLnd  irlnS 
much  a.  the  first  one's.  It  should  thus  be  a  question  torTtemL^  Tn 
each  case;  no  general  rule  can  be  laid  down  uewrmmea  in 

(5)  The  circumstances  which  make  it  clear  that  the  inducement  had  b«,n 
mt^rel,  ne!,aHve<nnn,t  of  cou«e  vary  with  the  facU  of  tT^    t  ^^ 
he  words  of  an  English  judge,  "merely  a  question  of  deg^"    it  is    miiJ^ 

each  case  atfect  the  amwera  to  the  )a«t  two 
cme«t.o,.,..  ,lln.t™ted  in  the  KnglLh  rnlin« 
that  follow.     A  brief  outline  of  their  f«<-t,  hS 


I'T"  'f'M  "L"  "'"'  S"  "'  '"^-JuenUy  cite.1 ;  bnt 


sttem|.teJ  here  even  to  snmmariie  the  facta  in 

S^.' ,'*'>  .inest'oni :    England:    1797,   rartv'a 
Tnal  (Iro),  36  How  St.  Hr.  889  (confeMiS^t^ 
one  person  after  an   indacement   by  another 
M,l«  qae,t,on  of  fact,  on  the  circnmatan.^ 

^t^,  !^'  "■•'"'"'^•Oj  *■»  '">"'«  t»  "ne  ma^,trate 
after  menaceit  and  promises  bv  another-  e\- 
clu.le.l);  1823.  R.  „.  ■h\er.  1  C.  4  P.  129  (h„^ 
hy  an  unaathoriw.!  bystander;  .ubseqneiit  cSn! 
fe«ion  to  a  constable;  adinitted);7830.  R  " 
£Z\  m"*-  ?*L<'^""'"'  ^y  »  coroner  after 
?8?a  R  !  if"!  ^,  «  ™'«ffi»"«'e;  admitted); 
i™;, .  .h'  "'«''»'>»'-*  '.J  -"8  (a  pH>rai«  not  to 
•rrwt    after  arrest,  the  inducement  held  to  have 

S^tedl  •  is'^l  ft  '  ??'=<«*">'.  i™Plicationi  a-l- 
mitted);  1831,  R.  ,..  (,,«per,  ib.  535  (a  masis- 
trate  used  improper  inducements  and  next  dTva 
confeasi.m  was  made  to  the  turnltov,  who  had 
given  no  caution  j  excluded) ;  18  It,  it.V.  Howes. 

.hi.„  -.''/T''*'''*  P"""'"'"'  acquittal,  but 
the  ma«is  rste  afterwards  warne.1  him  a  confes- 
siou  w^mld  do  him  no  gix^l;  admitted);  1834. 
R.  V.  Brvan,  Jebb  Cr.  C.  157  (magistrate's  rau- 
tion  sulOcient  on  the  facts) ;  1S38  It  t>  Shnr 
ml?i?'  *  'f  r.-  P'-  ^:   •*"   (indacement  hy 

{"^^y-  '»*••  Ben»!«n»  Case.  I  Ir.  Oirc.  R.  177 
182  (caution  by  magistrate  deemed  sufficient  in 
fact    to   dispel    previ.-us    hopes) :   1842     R    i. 

^r^:"!'-  *  *\  e**  (induSnt  bv  pr^:: 
trix.  not  removed  by  constable  at  interv  ew  two 
si^-'lH^'U  "t?-  "  ••■.  """•'•rook,  1  Cox  Cr 
'  /u,  •  "  """■""■  'b  3M  (inducement  by 
?<.?«""tt  /*,r'""'i  .?'  magistrate's  caution) ; 
iSt!'h  ■  "•  ^'^'■'^'■•.  ^  '*■  "  "°  "••  ««me  per*,!, 
but  after  a  caution  intervening;  ailmitted) ;  1862 

facts,  made  to  one  police  officer  after  improper 
inducement   by  another).     It  shonid  beffi 

^»i"nm  ?h  "^"'*.'''  "  *  '*  ^""''-  'l""'^ 
ante,  §  849),  the  second  cantion  there  proviiied 

^ffloil'JT''^  f""'"'  ••  "'  i^^lf  "'"i  invariably 
m.„^  !^^  !!"'  W  Pre^i""'  improper  Induct- 
ment  and  render  it  immatorial  to  affm  the  con- 
fwsiou  thereafter  made  to  the  maj{ietnkte  •  1890 


uis^h'"'!SI°5'  t  ??  ^'-  »<*•  Alderson,  B., 
185a  R.  r.  Hond,  ib.  835, 238,  Alderson,  B. ;  1871 

i?^  H"/-  ^'■'*'  3*  'd.  S66  (slave);  1860 
Mo«.  „.  State,  36  id.  211,  226    slave) ;   1875 

ifV*""..'-..*'*'*'  *♦  ''^-  »»»;  »"6,  Porter  r 
State,  55  id.  101,  1881.  Redd  v.  Bute,  69  id 
860;  Art.:  I90I,  WUliaiiis  r.  SUte  69  Ark 
599  M  S.  W.  103;  Colo. ;  187^,  IfeSV  '  U  8 ' 
»  Colo    208;  Coss...  1846,  NtateT.  >ottcr  18 

//      i.L^^'  ".'."'  '"du^ment  by  drst,  admitted) ; 

trJt.L,^"  (a  wnttiu  oonfesBon  to  the  di^ 
trict  attorney  uiider  promise  of  release  was  not 
satisfactorv  w  him,  and  the  accused  snh«K.uei.thr 
made  another  oral  one  to  him;  excluded) ;  k/: 
1896,  Uughin  p.  Com.,—  Ky.  —  37  s  W 
590;  1903.  Whitney  v.  cim  .  -  id   -1    74  S  w' 

^Vu/r--  '"••  ^»'"-  "•  ^»«««-  i^M^ 

288  (statements  to  an  officer  different  from  the 
h«!trr'^""^'L°'fi:°"''"«'  ««  •dmiMible. 
.M„l  fi^"-'  "'°'"  '*.'2'''  ^  "j«»  «hem  if  the; 
think  the  improper  influence  Had  not  ceased); 

Im't;"™"  "m^""":-.  '."  "    "'   ("im.lar) 
481  (that  the  confession  is  to  the  same  oerson  is 
not  fatal) ;  .1/,,,. ,  ,844,  ,.„„  J  ^'48^?  I 

^  85iM?2b'I{"^.'''  "T- "  M-V55"  2! 

BO.  8.52,  1903,  McMaster  u.  State,  —  id.  —  .34 
80.  156;  A/o.:  1874.  State  r.  Joni.  54  Mo  479^ 
^'^•-  '«Bt  Suue  r.  Force, -"Nebr.-.  95 
?•  .Y.;  M-  ^-  •'•  •■  'S**-  State  V.  Guild.  ION  J 

™n.vl .?  "°.'"\r??°"^  "f  "•«  inducement 
must  be  shown) ;  IV.  C. :  1858.  State ,..  (Jregory. 

?8a"sJ^^''*^  1858,  .State  ..  Scates,  ibT^ 
1878,  btate  ».  I^whorue,  66  N.  C.  638  •  I88O 
fj?**  "•  n™ke.  82  id.  596 ;  1893,  Sute^  DmkJ' 
113  Id.  624,  628,  18  S.  B.  166;  0*  .•  Yss.!  Uct 
■on  .,.  State.  39  Oh.  St.  37,  40 ;  Pa. :  19O0  Com 
J; Sl-eet.  197  Pa.  69,  46  AU.  753 ;  T,„Z'  ise™! 

J^State  -{"h  ^t!^;  *  ^o'"'''  ^  ■'  '8".  Maple." 
V.  State,  3  Hoisk.  408;  1873,  State  1..  Fraxier 

7'il'"'.«7?'n""'  ^l^^y-  State,  8id~lSr: 
1858,  Shifflet's  Case,  14  Graft.  665;  1870. 
Thompson's  Case,  20  id.  731 ;  1890,  Early's  Caa» 
86  Va.  927,  11  S.  E.  795;  Vt.t  ItM  Stal^ 
Carr,  37  Vt.  191.  '  "^'  ''"'•  * 
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7.   CoataMtton  by  S«b..q««  T^  ^      ^  '  *" 

8  856.    Omana  Piiaolple     It  h„a    i      i 
the  fundamental  theory  upcin  MonT^  ^?  ""*^'=«''  (««'«.  §  822)  that 
when  made  under  certL'^onSs  J^  7""'  "*•="""  '"'>'l™i«ile     tha 
utterances.    A  ver,  slight  probS  /o^^^^  rrntfr'^ ^      "^  ^•^'""-'" 
exclude  (a  probability  much  less  than  that  S'  '"'"'  ''^  «"'«'^'«"*  ^^ 

exclusions)  and  the  test,  worked  Tt  a^  often  r'"'^,  "^'^^^  »-"™°"i«l 
th«  pnncple  underlies  the  whole  body  o7 rut     u""  "  ^''^  ^''''^'^<'^'  ^''t 
pears  which  indicates  that  the  law's  fear  of  ^n/        °°T  '  '''^""'"stance  ap- 
and  counteracts  the  significance  otthTLiZ      7""'^''''''' ''  ""founded. 
«"g  that  after  all  it  exercised  no    int S^'  '"^r"""'  ^^  'Jemonstrat- 
adopted.     This  is  the  theory  of  S   "iL^  "'"^'^^        '""^''''""  ''""'"  ^« 
been  xn  vogue  ever  since  there  has  tera^v  1  r*^'"^"!"'  ^"''''  "'"^^  >-« 
fessions.    That  theory  is  that  wherriJ  T^        ""'  *''""'  ^^'^'"'"ng  con- 
wise  inadmissible.  Jrch  »  llZZuTT''''  °^  "  <=''"^^««'«"  °ther- 
matenal  points. the  possible  influence SllLrr"''"'"*  '''"''^'•- »' '" 
"ted  to  the  improper  inducement  is  Ln   „  h«v  ^^    '""'""  '""^  ^"^^  «""b- 
may  be  accepted  without  hesitation  '  '""'"  "^'  «"^  '^e  confession 

nsT  L'rZ  'T''"'^  '""  ^^-P^^'^'  «^  ^-t  in  the  abstract  • 
1780,  Mr.  i«ocA,  Crown  Law,  3d  ed    T  qni       *         „  " 

of  the  co„fe«ioa  a,  rel.te,  strictlytolhe^a^Jdi,  °^r  7k"  1'  """"•*  '««™  »»>«'  -  ".uoh 
Z^m^^  o^.rejecting  extorted  oonfeJSs  i  Th^n     I  '*  """^  **  «*'«»  "'  ^vid"™; 

«ona  «,  i„p,op,riy  „,^^.„^  ^^__^y  th^  ^TedT  evT  '"^  ^^'^  Z<>n.r>X  rule  that  co^S 
•educed  to  accuse  him«,If  in  hopeVof  oblLi„inl?h  ^  "'  '*'''°"  ''^'ng  ^^m  weaknew 
an  actual  finding  of  the  good,  accordingly  Lthe^,  2  ^^  "^".^r'""  ^  ""bstantiated  b? 

P«jy-- ""'  •-•"««  h--^lLy:'^-  ^'"^  "  '""^  *»  *«  infe..,Lffth1 
-«.ate;SX'iti:frja/£^;:,r-  ^,  ^0*=  "Son,ach  of  such  confession 

Zr^,^  "■!  "»"'-■""  "  -^bthXt  r  "d'lhl ""!,"  '"'  "•"  principle" 
h^.ne  ..  that  the  jury  ought  to  hear  whateve^  iLTt  H  f°""'^"*'''"  "^  the  «  hole  doc 
through  «.y  and  eve^  „.edium  that  n.ayt  cluirjllfrej  H '"'^  '"  ''^^  '"'  *-"> 

8  857.    Adalnton  of  the  Part  Cnna.^  ^ 
Observed  that,  in  Mr.  Leach-fThiST^o  ll  of  Tb'  '^;'"    ^'  ""'  ^^ 
strictly  to  the  fact  discovered  by?  Is  t^  Tt  °^. "!!  '=°"'^'^^''"'  ««  '^l-^s 
conarmation  admit,  the  ...  ^Ij  .l^T^^  yithtfltr 

»  CJting  R  p.  Batcher,  MS.,  1798. 
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thing  short  of  the  logic  of  the  case ;  for  a  confirmation  on  material  points 
produces  ample  persuasion  of  the  trustworthiness  of  the  whole.     It  can 
hardly  be  supposed  that  at  certain  parts  the  possible  fiction  stopped  and  the 
truth  began,  and  that  by  a  marvellous  coincidence  the  truthful  parts  are 
exactly  those  which  a  subsequent  search  (more  or  less  controlled  by  chance) 
happened  to  confirm.    Such  a  differentiation  is  purely  artificial,  and  corre- 
sponds to  no  actual  mental  processes,  either  of  the  confessor  or  of  the  hearer 
If  we  are  to  aease  distrusting  any  part,  we  should  cease  distrusting  all    This 
logical  and  common-sense  result  is  accepted  by  a  few  Courts,  though  it  is  not 
clear  how  far  they  would  carry  it  in  a  given  case.'    Other  Courts  follow  Mr 
l^ach  s  limitation  and  admit  that  part  only  to  which  the  confirming  facU 
directly  relate;*  but  as  in  most  of  these  instances  the  inquiry  relates  to  a 
larceny,  there  is  little  practical  difference  in  the  result,  since  the  admission 
of  that  part  relating  to  the  stealing  is  the  admission  of  the  substantial  part 
of  the  confession. 

§  858.   PreralUag  Doetrin.;  No  Pm  of  th.  ConfeMlon  reoeiTed,  but  only 
the  foot  of  Dlseorery  In  conMquenoe   of   Aconsed'.   laform.tJon.     But  the 
sound  result  more  or  less  fully  accepted  by  the  foregoing  Courts  (represent- 
ing a  majonty  in  this  country)  was  not  that  of  the  English  courts.     The 
original  pracUce  (whUe  able  to  produce  such  clear  expositions  of  the  theory 
as  Mr.  Leach  8  and  Serjeant  East's)  stopped  short  of  allowing  any  part  of  the 
confession,  as  such,  to  be  received.    The  confession,  t.  e.  the  expressed  avowal 
of  the  accuseds  acts,  was  entirely  excluded ;»  and  only  this  much  effect  was 
given  indirectly  to  the  underlying  principle,  namely,  it  could  be  shown  that 
certam  facts  had  been  discovered  by  a  search  made  in,  consequence  of  a  state- 
fMnt  made  (or  "something  said"  or  « iniormation  given")  by  the  accused 
No  principle  appears  ever  to  have  been  offered  to  justify  or  to  explain  this 
distinction;  but  it  became  the  settled  law  of  England,  and  was  followed 
without  question  in  some  of  our  own  jurisdictions.' 

896  (itolen  Kooda) ;  1895,  State  r.  Winiton,  116 
id.  990,  ill  8.  E.  37  (stolen  goods);  Pa.:  1877, 
^^  >"•  S°^'  M  P«-  «»  (concealment  of 
mon^)  J  S  C. :  1852,  State  •-.  Vaienenr,  5  Rich. 

Tex.  488  (stolen  goods)  j  Vt  :  1 803,  State  v.  Jen- 
kins, 5  Vt  379  (stolen  goods) ;    iV.  Va.:  1869, 

,J,U^-  WarickHhaU's  Case,  I  I^h,  3d  ed., 
SOO(Nares,  J,  and  Eyre,  B);  1784,  Mosey's 
Lase,  lb.,  note  (all  the  .lodges) ;  1803,  East  PL 
Cr.  II  6S7 ;  1804,  I'eake,  Evidence,  U.        ' 

,ni  ;'■;'  n'*i-  1-  ".-  ''•^y-  '  ''««'',  3d  ed., 
301,  note  (all  the  Jndges)  ;  1803,  East,  PI  Cr 

•V*'l  '"'5?'  ""*  P*"*^  quoted  $„pra,  ho  ad- 
mits that  the  more  common  practice  is  to  receive 
'the  fact  of  the  witness  having  been  directed  l>v 
the  prisoner  where  to  find  the  goods,  and  hi* 
having  found  them  accordinglv,  but  not  the  a<'- 
knowledgment  of  the  prisoner's  havinj;  stolen  or 
pat  them  there") ;  IS'iS,  R.  b.  Jenkins,  K.  &  K. 
♦92  (»"•  "^""ed  took  the  officer  to  a  house  ns 
that  of  his  confederate  having  the  property 
stolen  i  the  property  was  not  found ;  the  fact  of 


»  1855,  Brister  i.  State,  26  Ala.  128;  1835. 
States.  Brick,  2  Hirringt.  530;  1867,  Warreil 
V.  State,  29  lex.  369  (nnder  the  Code,  quoted 
ail*.-,  §  831 ;  but  the  facU  must  be  relevant  to 
the  case  in  hand) ;  1867,  Selvidge  ».  State,  30  id 
64;  1899.  Parker  v.  State,  40  Tex.  Cr.  119,  49 
a.  W.  80  (confession  that  the  deceased  was  shot 
with  sliiKs ;  sabseqnent  exhnmation  showed  this 
to  lie  true;  confession  admitted);  1899,  Win- 
fleia  V  State  —  id.  — ,  54  8.  W.  584;  1900, 
Crimpbell  r.  State,  42  id.  27, 57  S.  W.  288 ;  1902. 

Johnson  v.  State,  —  id. ,  71  S.  W.  25  (con- 

lession  admissible  when  thus  tested,  even  though 
the  statutory  warning  wai  omitted) :  1903,  Whit- 
ney-r.  Com.,  —  Ky.  — ,  74  8.  W.  257. 
,o».  „  ••;  ""'•  Murphy  v.  State,  63  Ala.  4; 
1887,  Banks  v.  State,  84  id.  431,  4  So.  382 ;  1889 
Lowe  ...  State,  88  id.  8, 7  So.  97 ;  1895,  Gregg  v. 
State,  106  Id.  44,  17  So.  321  (finding  the  ^5dy 
or  a  child  confessed  to  have  been  killed) ;  1896 
I'ressley  r.  State,  106  id.  44,  20  So.  647  •  Ark  ■ 

}fa^  u"*?,"-  ^'^'*''"  ^'^-  >"*'  •  S.W.  65 ;  Ga. ': 
1895,  Hinkle  r.  State,  94  Ga.  595,  21  S.  E.  595 
(money) ;  Jf.  C. :  18B0,  Slate  v.  Drake,  88  N.  C. 
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the  only  situation'  fv^whl  tht  oue^S"'"'  '".T'^  «"  ''-""-^  («l-o«t 
sis  on  waich  the  jury  may  ston  IIT  u  t"'"'^' '''"'«  "  J"'*  «"«  hyp^the- 
<«>nfirn,ation.namdMra  I?;«vl^'t';«  "'^  ''""f'^^^'""  "'^^this 
of  hiding,  but  he  may  still  r.  4  thTthief  V  '^"  ''^""^  """^  "^  '•>«  P'^^^e 
the  improbability  of  the  latter  «.nl  ^'''^  '"'  ""^^  determine  to  ignore 

That  hL  confessL  of  t^Z^rtrS^^^^^^^^  "? r"°*  '«"°'^  '"^^  '--- 
where  the  stolen  goods  wereTand  mulT  k  ''■"' ''°''''  ^"*  ^''^  »>«  ^new 
felony."  in  Serjeant  EXpfr^Hs  LZ"'".  "*  '"^^^  *"^  "P"^^  ^°  ^^'^ 
then,  what  as  rational  beirs^\'  ,^T,  ^^  '"  '''"'^-  ^e  shall  admit, 
bornly  draw  the  line  the^tliat  see  as  ^  to  admit,  but  we  shall  stub-' 

tion.    The  result  is.  that  so  far  asTe  dL^       "T""'"  "^  '^'  "^°^«  ^•■^''°<=- 
where  the  stolen  goods  were  we  Ire  ^  h      ^""'"''  '^''  "'^  P^'«°°  ^^^^ 
nothing  more.    Now  inZTJrJ         ,     "  "^""'  '^^  ''"*  *«  "«  to  hear 
line  becomes  hafd  tT' iraw     JheT  °^  T  "'""''  ^"  °°  '^'^  '^""'^'^dge,  the 
law  may  admit  meLl^"  fait   iTat  Z  dl"''"'  ^^""^  ^  "^"^  '*•  (')!''>« 
made  .  coa^quence  ^f  a  state.t     ;\tr;7o:r  ^r'A"'  ''''  "  «- 
ther  and  admit  the  details  of  the  accLlT.  .T  !  ■     ^^'  '*  "^^  80  fur- 
place  and  pointed  out  the  go^s  etcri;  A?- ""*  '°  ^'^^^  '^^  ^''"'  '»  '•>« 
admit  the  words  of  his  stateS'dtorih      1?      """^  «"  '''"  ^"^J^"  »nJ 
hibiting  as  they  do  a  ^e'^MSl^tZ'i^'J::^::^,  ^^^  P'-.  ex- 
a  confess  on  of  the  stealin<» «     Aii  *i,       V    ?     '   ""^  ^^^  ^^^'"'g  short  of 
edge.    The  distinction  then,  wh1^^  tZruZl^'T'^'  ^"'  °"^  ''"-•'- 
has  at  least  a  certai/fntell  gTb^  ^th   f    BatT^' '^^^ 
exposed  in  the  foUowmg  opinion:  ''^  '''"''°'«'  ^^  ^«" 

1873,  WeU$,  J.,  in  Be«r»  v.  U,  x    2  Colo    311 .  ..  T»  »i,  ,     . 

re.U  altogether  upon  the^obability  that  the  ^nLl  ■  ?"'""'"'  °*  *"  """fession 
if  the  proeecution  produce  evidence  tendin.trf^"  °^'""''  "  *«  ''»^««««"-  then, 
finding  tb.t  it  i«  ,r«,,  .t  ought  t^^  Sv^  1^7  '"k  """'r'  *°  "»"••"'  "">  J^^ '" 
«  don.  away.  All  the  Com  ^coirnize  the'  Z  T  ?T  ""*  ""°"  °'  ">«  "^'-^^on 
decline  to  pursue  it  to  ite  iSimate^Zli     IfTf ^  °'  ^'"',  f"""""^' »"»'  '"°8i<"'"y 

tare,  confees  the  eri^eandrroduce^hrglil-ror^^^^^^ 
nishavinvnntni-A/i  A»4. 1.  _  i_  r»«w«? 


tr.  .364,    I  iDilal,  C.  J.,  and  I'uFki.    R  /i.J.*  u.^ 

Jr  "•  •.  '™®'  "•  »•  McCafferty,  2S  N.  Br  396  .19S 
iw  i-1r  ^'"  )•,'«««.  R«-  Di.We;  U  (?nt* 
r^i.T,,'\^V  ^'-  ^"^^  I89S,  JI008  ("any 
material  facts  diKovered  by  a  confeMion  "^ 
p«,v«ble,  "and  the  fact  of  L  discovZX  ^ 
■on  of  soch  information  ") ;  Afi„. :  18.5"8  fielote 

f^r„rT8?i'^r"""'::?  '^'^""^  of  "'«  ^n- 
/^n,"''ii  ®.l*'  0"™™  »•  State,  SO  id.  151 
(practically  the  wme  tewrration) ;  Nev. :  19O0 


fsl?  I'iJr"'  n  *'*"•  "»•  «*  P«-  2«;  /•<»•• 
JO'/,  l«ro8  V.  Com.,  84  Pa.  208  ina-  v  /< 

18.54,  State  V.  Motley,  7  Ricl^  r,  33?.'  ^i^- ' 
I8M,  Deathridgc  /state.'l'sneed  sbj^rg^s' 
Clemona  v.  State,  4  r,ea  25;  1865,  ItfcGlothlin  ..' 
State  2  Coldw.  230;  I87I.  RiU  f  S S^"  3 
Heuik  223 ;  1872,  White .,.  Sute,  ib.  ili 

As  in  R.  V.  Berriman,  tupra.    The  Ameri 

.TtaK.Tr.S"*'  '"  """  P'^^"'*  '""^-™ 

•  As  in  K.  i>.  Jenkins,  gupra. 

•  As  in  R.  1,.  Gonld,  lupra.    The  foUowin* 
American  ruling,  seem  to  use  this  form  :  1886 

People  ...  Ah  Ki,  20  Cal.  179;  1867,  IWIe  r 
HovYen,  34  id.  176;  IS?.?.  Beerv  .  r  ^s  a 
Cofo.  m;  1878.  Sute  v.  Mortimer.^O  Kan.  »7j 
1876,  Sute  V.  Gar»ey,  28  La.  An.  925. 


880 


» ^  TESTIMONIAL  NARRATION.  [Chap.  XXVIH 

^d"ZT'''"*!?*'  "1"^^  •"  •'*•  rwwd  fonnd  in  the  pUce  indidUed,  yon  m.y,  it  ii 
V«d.  give  ...  •v.denoe  the  f«t  of  th.  finding  of  th.  good,  conformably  to  information 
giren  by  the  pnwner ;  but  you  m»y  not  in  the  wme  o«k,,  according  to  the  received  doo 
trine,  give  .n  ev.dence  the  priwuer'.  lUtement  that  he  deposited  U.e  good,  in  the  place 

the  fl..d  ng  of  the  good,  at  the  place  indicated  not  only  tend.,  to  corroborate  the  d"lar» 
tion  of  the  pr.«,.,er  that  they  will  be  found  ther,,  but  alM  hi.  declaration  that  he  .tole 
them  and  concealed  them  at  that  place,  if  he  make  thi.  .tatement  ...  In  other  word, 
the  received  doct.ine  involve.  thU  ab.urdity,  that  while,  in  paMii.g  upon  the  pri.narv 
qui»t.on  whether  the  evidence  .hall  be  received,  the  Court  notwith.tauding  the  torrob- 
orat.ng  c.rcum8ta..ce.  .ball  find  the  confe8.ion  probably  untrue  and  therefore  exclude  it. 
the  jury,  oonsidenug  the  wme  evidence  [that  the  place  of  concealment  wa.  diwloMd  by 
mm  J,  may  find  the  very  fact  confetMd  to  be  abMlutely  true." 

§  869.  Dl.ooT.r.d  Paou  themMlT*.  mwy,  .data.lbl..  It  was  once  con- 
tended  that  the  impropriety  of  the  inducement  to  the  confession  tainted 
the  facts  discovered  in  consequence  of  it.  and  that  they  also,  aa  weU  as  the 
confession,  should  remain  inadmissible.  Such  a  doctrine  needs  only  to  be 
stated  to  expose  its  equal  lack  of  logic,  principle,  and  expediency.  It  was 
fortunately  repudiated  at  the  outset  in  an  opinion  which  leaves  nothing  to 

ma,  WarichhaU'.  Crut,  1  Leach  Cr.  L.,  8d  ed.,  288;  a  confewion  of  .teaHng  bad 
been  made,  and  inoonMquence  of  it  the  property  wa.  found  concealed  in  the  lodging,  of 
the  accuMd;  but  the  confeMion  itwlf  wa.  otherwiw  inadmiwible ;  « it  wa.  contended  bv 
her  counsel  that ».  the  fact  of  finding  the  stolen  property  in  her  custody  had  been  obtained 
ieiri^.^^T'L  I"  •'"'/'"•«"i''l<,  confcMion.  the  proof  of  that  fact  ought  also  to  be 
rejected,  as  obtained  by  a  breach  of  faith ;  the  Court,  IVare,,  J.,  and  Eyr/a.  fafter  the 
^^sage  quoted  ante.  J  823) :  "Thi.  principle  «.pecting  con'fe.^ion.  h^l  appS,t Ln 
whatever  a.  to  the  adm.«H>n  or  rejection  of /art,,  whether  the  knowledge  of  them  be 
obtained  in  consequence  of  an  extorted  confewion  or  whether  it  ari«»  from  any  other 

ZZlt^^T'  'V-'i'-J"-'";  """*  ""'  invariably  in  the  «une  manner,  whether 
the  confcMion  from  which  it  i.  derived  be  m  cker  re,pecU  true  or  false.    Fact.  thu. 

al^ZJ'„J°trr"'f""^*  ^  '"^K-l^  satisfactorily  proved  without  calling  in  the  aid  of 
any  part  of  the  oonfew.on  from  which  they  may  have  been  derived;  and  the  impossibil.t, 
m«  ^  2l"*n  ^  Ii  *  •  •'?1'*''"'°°  "  »  P««'  °t  the  fact  clearly  .hows  thiirthe  fai 
r.tL  •*  on  other  evidence;  for  a.  no  part  of  an  improper  confes.ion  can  be 

.ur';.'^^rornl'"?'"'  """*"  ''"^'  "••  ^ ""  '''"'•^  *^^^  ^  -"-'  <•* 

8.   other  Prinolplea  appUed  to  OoiifaM:oiu. 
§  860.   Burden  of  Proof;   Moet  the  Proaecntton  .how  that  no  improper 

Zndacement  existed?  Looking  at  the  general  principles  of  admissibility 
(ante.  §  484)  and  the  comparative  rarity  of  untrustworthy  confessions,  as 
well  as  the  contingent  nature  of  the  dangers  supposed  to  flow  from  improper 
inducements,  the  more  practical  rule  would  be  to  receive  confessions  without 
question,  unless  they  are  shown  to  have  been  improperly  induced  —espe- 
cially since  a  contrary  rule  may  involve  the  difficulty  of  proving  a  negative 


»  1785,  B.  ».  Lockhart,  1  Leach  Cr.  L.,  Sd 
ed.,  430  (a  witnew  obtained  through  the  confe*-  _ 

Mon) ;  1784,  Momy'i  CaM.  ib.  301,  note  (aU  the      1839;  U.  s'  v.'liUZ  1  Mcl'bm. 

WO 


Judges);  1888,  Dnffy  v.  People,  S6N.Y.  590; 
1874,  State  V.  Gisham,  74  N.  C.  648,  lembU} 


^C  '"■""  ""  *""'^'*  — ^  » .ou.a  „p«„^  , .,. 

(1)  The  original  English  rule  wm  th^t  »»,-. 
«on)  ««,,  ,Ao«,  that  it  waa  nTad"  volulr*^"''*^  ^'''^^'^^ '»"« -^^^ 
inducement  £«,m  the  person  receLi„"    S'^i): '•.*'''>°"t  ""^  ^-^P'oP^r 

wht^th'TafeSrhrCrci:^^^^^  -r-'^  »  -..ethat 

one  to  whom  the  confession  wasTa,e^h?„        "'^""'^ "'''«'''»''"  *•>« 
absence  of  an  inducement  from  thpT^.         Persecution  must  show  the 

(3)  The  view  has  also  fo  „d  repretX- ""  Tk"  "^  ''"^  ^'^^  ^^'^^-^ 
not  merely  in  the  above  circumsta^ThT     ''„''""'  '^'  prosecution  must, 
an  inducement  from  any  o^e"  e  and  '  ,     '";"•=««««•  «»>«*  'he  absence  o 
'^tyt^L  This  is  an  Lurd  ext^l'T^  -^rel./rom  the  person  receiving  the 

require  the  deCdauUo"8h"rthttTl^^l'n  °°  J"  ^'^'"'*  •^"'^  "rfwmiJfc.  and 
This  is  the  practical  and  natlluu  '  for  fflh'"'™^''  inducement  existed  • 
the  confession,  no  one  can  know  it  hl'ff     *u       T  ''  ""^  '«"«°'» to  object  to 

(5)  A  modem  Engli  h^.?"!  L  f/  '""Z^"'  ^«^«'"'«''t- 
the  confession  unless  attached  by  ewlirf       ^'^'  ""'^  ^^^^^  »«  ^^^^^ 
then  in  case  of  doubt  leaves  upon  the  Z       ^  T"P''  inducement,  and 
the  Court  of  the  admissibility.^  P'°«««"t'°n  the  burden  of  convincing 

«o!  t' j;rr  ir'ad^rrbnitrofT-^T  -  ^^'-*-'  ^  • — 

foregoing  rules,  is  a  question  riS^^^^    ^^  confession,  as  affected  by  the 
prinjles  defining  the  function!  of  jld^e  'aLd  j";'??""  "'*'  ^'^  ^'^"^'^^"'^ 


A^,  aa  ed,  888,  temble,  Hotham,  B  •  IgAi    H  „ 
Warringhmn,  3  Den.  Cr.  C    447    P.,i!:    i. 
1893,  R,  V.  Thompion.VQ  B    12   f^ //  I' 

>.i,:i.  I.  J  .    '     '  •  confewiou  not  miuln 

An  RSl"  labo'o.  1  •  "Jfe."-  Johnson,  30  I* 
An.  881  ,  1882,  State  v.  Dav  a.  34  id  i^i  /i, 'm 


ti  ^l  ?''h.'.'»  «cD«d.   held  donbtfal)- 
*  C.  &  K  549  (coufeMion 


I83I,  R.  ,.  Swatking, 
to  one  conatable  jut 
another);  1873,  Stato 
Umbtf.  Contra:  ISfc 
MS,  4  Sup.  202. 

,1./  '*^*'  •*'.'*'*  '•  Garvey,  28  La.  An  925  fthat 
the  prosecntion  most  nerativeTr^.r„-i  •  " 
oxlv  of  B,  but  of  a^y  onffi  eoop'1-.on,  not 

"  aka  •     -  ■■ 


'T  an  interriew  with 
•vey,2JU.  An.I93, 
t  V.  Uuh,  no  U.S. 


186(,  R.  r.  PaakauJa,  3  Haw  xn  <u.  taor 
».]^  ■*/'  ,'*  """*"  «<»''««ion,  8tatiMK    e  to  be 

»4r''-^'^='^^-"->-^^":,^ 

.8M.Hopr.'ui;hr"roVs"587;'4s"p  2M=     C.™''r  *;-.>ompson,   1893,  2  Q.  B.   12    18 
Harlan,  f.;  ,870,  Thompwn'.  cie*  IS^gZ'.       "VJi^T^j'  f^""'?'")-  ' 

»  A^-rTf'.'  "  (admisgibility  and  weiVht»- 
L^">  <de^™ination  of  teetfrnouii  "dffl: 
bUity)  i  pet,  i  2S50  (judge  and  juiy).  ""^""'^ 


■IMO.  R.  ,.  Conrtenay,  8  Cr.  i  D.  63  (under 
«««.  after  a  conrtable,  who  waa  not  prodnad! 
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inev  Mc  at.     All  eTidenoe  of  coD(«wiou  doM  not  dmi  throuiih  tbii  ordmrnl  of  tJi 

^  m''ci^  'r  r" « """""' " '-'°"«'  *"  ""^^  cZ  or  tt^ot;..^ " 

1805,  Coleman,  J.,  in  Burton  r.  Slalt,  107  Al«.  108.  18  So  ogR .  «  WkltL. 

M^co^n'r.'  '"'^''  H  '."^r ""'  °'  ''"'•  »»  "-^^r  "„Sb;  the  cl";  W 
M  a  condition  preordent  to  their  admintion.     IlMin<r  h...,  /JtlZ 

mi«ib..  they  .r.  befor.  th.  jury  forZider.t!  '"IbX^  ^-o^nTS 
th.m  a.  incompetent  But  th.  jury  are  the  «,le  judge,  if  TheTuS,  ^"d  wi^' 
given  confeaaious.  a.  they  are  of  any  other  fact.  In  wei.hi..rthl  «^,/  •  * 
.nu.tUk,into  con.ide«tion  .11  th.'circun,.£Jr^Si"'l~1rdTnd 
they  were  m«le,  including  those  under  whi«h  the  Court  S^  «  m.tLr  ofl 
IZ^T^""!- ,  ^.'!  .rehi-g  confe«io„.,  th.  jury  neceJ^^^irSi 
which  their  admiMibdity,  a.  having  been  volunUrily  mad.  d.p.nd.  White  uJ 
power  in  the  jury  to  reject  th.  conf.«ion^  a.  being  incomjunt  Sew  iTno  «S 
Court  to  control  the  jury  in  th.  w.ight  to  b.  given  to  f«.U  :?h.Z^  mav  Sen 
th.  exerci..  of  th.ir  authority,  «,d  within  thfir  proviutrd.t.miie  Uirule^n 

l^  Tf  .  ':  ""*  "T  "'""''•  *•'«''*•     The  Court  and  jury  each  have  a  well 

and  wparato  province.     It  foUow.  that,  although  the  jury  may  cTme  to  th.  « 

ion  tliat  the  confeMio,«  were  not  voluntarily  made,  although  U^  may  beHey.  the 

duty  to  con«der  them,  and  th.ir  province  to  giv.  them  «uch  weight  LtSeywwpn 

This  orthodox  principle  is  well  recognized  in  the  majority  of  jurisdici 
But  in  comparatively  recent  times  the  heresy  of  leaving  the  quest  on 
ju^  has  made  ™pid  strides.    To  say  that  it  is  a  questfon  forTheTJ 

Z  JT.  ^  *^'°«'-     ''  ""^  "»«""  *'"'*  *^e  confession  goes  i^ 

case  to  the  jury  to  accept  or  to  reject  or  to  give  .uch  weight  m  the 

L'S'liis  "  T'T^  t"^'r  "''  ^''^  '^^^'^^  li-iZL  and 
be  in  this  aspect  a  desirable  rule.    But  it  may  and  commonly  does 


la/i   v*"  •'  ""i  ^°''°'"  "■  S*»*«'  *»  Ala.  246 ; 
1881,  Young  V.  State,  68  id.  678;  1881.  Redd  b 

\l  ^llt}  "''ABortOd  V.  State,  107  Ala.  108 

?.~  ?*' (luoied  ««pra) ;  1900,  Brown  v.  State 

m    Id    76.   27    So.    2S0;    1901,    Hnffman   v 

StMe,  134  Id.  134,  32  So.  726;  F/a.:  1897,  Hol- 
Und  V.  State. 39 FI».  178,  22 So.  298;  AV  .1897 
Dngan  v.  Com.,  102  Ky.  241,  43  8.  W.  418  • 


802 


Hast. :  1 830,  Com.  v.  Knapp,  10  Pick.  49S  i 
Com  f.  Culver,  126  Mm  464;  Mo.: 
Hawkins  ».  State,  7  Mo.  192;  1876,  Si 
I)uncan,  64  id.  265 ;  1 898.  State  v.  McKenz 

!«  ""c?*;,*'*'  ^'■'  '«*'.  *■"« "  Com. 

«37  ;  5.  C:  18S2,  State  f.  Vaimeur  5  Ri 
400;  1856,  State  „.  Oo«ett.  9™d  iss" 
1857,  Cain  v.  State,  18  Tex.  390;  Ko.: 
8mith'iCa»e,  10Gratt.7S7. 
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of  Uw  or  fact ;  but 
•nd  thwenpon  thtj 
to  th«  oonfauion  m 
rdMU  of  triml  by  th* 
»Uier." 

Vbetber  volunUrUj 
ourt  from  the  factt, 
oompetqnt  and  sd- 
>  authority  to  reject 
I  and  weight  to  b« 
)iifeefious,  the  jurj 
1.  and  under  which 
natter  of  law,  they 
Br  thoee  facta  upoo 

While  there  it  no 
i*  no  power  io  th« 
may,  therefore,  in 
lat  the  confessiooa 
'  were  not  volunta- 
determiniog  their 
uid  in  connection 
nfeMiona  are  true, 
lave  a  well-defined 
to  the  conclusion 
ice,  or  from  their 
e,  the  jury  ihoald 
t'.  State,  that  it  ia 
I  they  are  of  opin- 
>elieTe  them  to  be 
the  present  case, 
ir  whether  confes- 
authoriied  to  d»> 

Charge  68  was 
jury  to  reject  the 
de.  It  was  their 
ey  saw  proper." 

jurisdictions.* 
[uestion  to  the 

the  jury  may 
a  goes  in  any 
it  as  the  jury 
OS,  and  would 
ily  does  mean 

0  Pick.  495;  1879, 
164;  Mo.:  1841. 
3;  1876,  State  v. 
ij!.  McKeuzie,  144 
"4.  Kufer  I'.  State, 
fe  V.  Com  .  29  Pa. 
igneur.  5  Rich.  L. 
9  id.  435  ;  Tex.  • 
890;    Va.:  1853, 


if  815-867] 


CONFESSIONS;   JUDGE  AND  JURY. 


1861 


that  the  jury  may  'je  aUowed  to  measure  it  by  the  forfgoing  legal  tests,  and 
to  reject  it  as  a  juflge  would  if  the  tests  are  not  fulfilled.  This  is  decidedly 
improper;  first,  because  it  violates  the  fixed  principle  (ante,  §§12, 487)  that 
all  questions  of  admissibility  are  questions  of  law  for  the  judge  only;  sec- 
ondly, because,  in  particular,  the  confession-rules  are  artificial,  based  on 
average  probabiliUes  or  possibilities  only,  and  do  not  attempt  to  measure 
the  ultimate  value  of  a  given  confession,  and  the  tribunal  which  is  to  weigh 
all  evidence  finally  ought  not  to  be  artificially  hampered  by  them ;  thirdly, 
because  the  jury  is  not  familiar  enough  with  them  to  attempt  to  employ 
them.  Nevertheless,  many  Courts  to-day  hold  that,  after  the  judge  has 
applied  the  rules  and  admitted  the  confession,  the  jury  are  to  apply  them 
again,  and  by  that  test  may  reject  it.»  This  unpractical  doctrine  fails  to  ap- 
preciate the  eleinentary  canon  of  admissibility,  and  in  that  aspect  its  judicial 
extension  is  a  discouraging  circumstance. 

In  determining  admissibility,  (1)  the  judge  must  hear  the  defendants  evi- 
dence (including  evidence  from  cross-examination  of  the  prosecution's  wit- 
nesses) upon  the  issue  of  voluntariness;*  although  under  the  heterodox  rule 
this  could  logically  be  dispensed  with;»  (2)  the  jury,  during  the  hearing 
of  this  evidence,  may  he  withdrawn?  as  is  proper  during  all  proo*  and 
ai^gumente  upon  questions  of  admissibility  (post,  §  1808) ;  (3)  but,  when  a 
confession  is  ruled  to  be  admissible,  the  same  evidence  and  all  other  circum- 
stances affecting  the  weight  of  the  confession  may  be  introduced  for  the  jury's 
ultimate  consideration.' 


•  Ga.:  1902,  Price  v.  State,  114  Ga.855,  40 
8.  E.  lOlSj  la.:  1901,  State  i-.  Storms,  113  Is. 
385,  85  N.  W.  610  (if  the  Court  in  in  donbt)j 
Man.:  1894,  Com.  v.  Burrouj^hs,  162  Mags.  513, 
39  N.  E.  184  (where  the  jndjre  upon  a  conflict  of 
evidence  feela  unable  to  decide) ;  1897,  Com.  v. 
Bond,  170  id.  41,  48  N.  E.  7.06;  1903,  Com.  v. 
Antaya,  —  id.  — ,  68  N.  E.  331  (and  they  may 
be  left  to  decide  what  part,  if  any,  wa»  made  after 
the  improper  indncement);  ilUi.:  1874,  Oa^ 
rard i>.  State,  50  Mias.  152;  Ho.:  1903,  State  v. 


similar  heresy  for  dying  declaralioni  (oosf. 
i  1451).  "^' 

*  1879,  Com.  V.  Cnlver,  126  Mam.  464 ;  1890 
People  V.  Fox,  121  N.  Y.  449,  24  N.  E.  923 
(written  coDfeHion ;  the  jndee's  rejection  of  the 
defendant's  evidence  until  the  defendant'it  own 
case  waa  intro<InceQ,  under  a  promlHe  to  strike 
out  the  confession  if  then  found  to  be  inadmis. 
sible,  held  erroneons). 

»  1893,  Bradv  v.  U.  S.,  1  D.  C.  App  246,248 


I  _.  1,1  «•  .«.  ,,o  .1/  -  ;  -.— ■. — ."."  ''"*•  J"^f*  ''«'•'  *°  ^'^"^  ^^  tl"®  discretion, 
Jones,  171  Mo.  401, 71  S.  W.  680  (confession  held  after  heanne  evidence,  to  admit  tlie  confession 
to  be  properly  submitted  to  the  jury  to  find) ;     without  receiving  the  defendant's  own  testimony 


A/ont.:  1903,  State  ».  Tighe,  27  Slont.  327,  71 
Pac.  3 ;  Oh. :  1896,  Bnrdge  v.  State,  53  Oh.  512, 
42  N.  E.  594  (if  the  Court  is  in  donbt) ;  A'.  J. : 
1900,  BuUock  V.  State,  65  N.  J.  L.  557,  47  Atl. 
62;  A'^.  Y.:  1900,  People  v.  Zigounis,  163  N.  Y. 
250,  57  N.  E.  465  ("  It  was  the  defendant's  right 
to  have  it  submitted  to  the  jury  whether  the 
statement  was  a  voluntary  one") ;  1900,  People 
».  Meyer,  —id.  — ,56S.  E.  758;  1903,  People 
V.  White,  —id.  — ,  68  N.  E.  630;  Pa.:  1899, 
Com.  ».  Epps,  193  Pa.  512,  44  Atl.  570  (after 
Court's  mlinp  on  admissibility,  if  there  is  a  con- 
tradicting evidence,  question  of  voluntariness  is 
to  be  left  to  the  Jury,  who  are  to  reject  if  not 
Tolnntary);  S.  D.:  1902,  Stater.  Vincent,  — 
8.  D.  — ,  91  N.  W.  347;  1898,  Hamlin  v.  State, 
39  Tex.  Cr.  579,  47  8.  W.  656 ;  1896,  Wilson  r. 
U.  8.,  162  U.  S.  613,  16  Sup.  895.  Undecided: 
1902,  Sute  V.  Young,  67  N.  J.  L.  223,  51  Atl. 
939  (question  expressly  left  undecided,  in  spite 
of  obiter  dicta  in  prior  rulings).    Compare  the 
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ng  tne  uefenuaut  s  own  testimonr 
to  prove  the  improper  inducement);  189.f, 
Haruy  ».  U.  S ,  3  id.  35  (preceding case  approved ; 
here  the  trial  Court  had  refused  to  allow  further 
questioning  of  a  police-witness  as  involving  con- 
fusion of  issues);  1868,  Com.  v.  Morrell,  99 
Mass.  542;  1899.  Com.  e.  Epps,  193  Pa.  512,  44 
Atl.  570;  190S,  State  e.  Haworth,  24  Utah  398, 
68  I'ac.  155  (defendant  not  allowed  to  cross- 
examine;  but  here  the  facts  doiired  to  be 
examined  on  would  not  of  themselves  have  ex- 
clnded  the  confession). 

•  1902,  State  v.  Gruff,  68  N.  J.  L.  287,  53  Atl. 
88;  1900,  Kirk  v.  Terr.,  10  Okl.  46,  60  Pac.  797 
(as  a  preferable  practice). 

f  1881,  Ynnng  K.  State,  68  Ala.  578;  1881, 
Bedd  p.  State,  69  id.  260;  1900,  Kirk  v.  Terr.,  10 
Okl.  46,  60  Pac.  797  (if  held  admissible,  the  jury 
may  hear  the  circumstances  of  confession,  "  not 
for  the  purpose  of  passing  on  its  competency, 
but  in  order  to  detemuue  the  weight  and 
credibility  "). 


[ 
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1 863  TESTIMONUL  NARRAnON.  [Cha,.  xxvE 

I  862.  DlMTttlon  of  tiM  m.1  Jiuic    No  plain  tendency  hu  appeated  i 
hi.  department  of  the  Uw.  to  leave  anything  to  the  flnaTdeSrSS 
the  teuJ  judge  ianu  J  16).    ThU  is  .  policy  worthy  to  be  favciS  J«Un 

adherence  to  it  by  refusing  to  review  the  trial  Court's  determination  • 

8  863.  Oth«  Frtaelpl-  .ppUoabl.  to  Conf—lon.  (Provla.  .U  th.  P.rti 
H.dno«o.  to  Wrttlng  by  .  MMUtrat*  Conl^aion.  of  nirriL.n.  UZ 
Ooa.pl,.toi..  Suaolonoy  lor  Convlotton  when  Unooiroboratod  in  Homlold. 

I^T'  "  ^^"T^  ?■•'"  '°"«°^8  '"^^  *"  '^  tJ"*'  depend  upon  th 
general  principle  of  Testimonial  Qualifications  a.  applicable  to  confusions 
But,  as  wi  h  all  evidential  material,  other  principles  not  peculiar  to  ZlZhm 

21iT  m  «'*^  T"^''''  '^', «'"'™'  P"'"^'^^^  °'  Completeness^./.  §§  2097 
S,  J;  J  l!!'"'  "r"^  '•'T  ''•'"''  •^^"Sed.  or  other  condu^rnoi  Iploy. 
ty  ««nfo  amounts  to  a  confession,  involves  a  general  principle  of  Admis- 

rji"^  'A'^^'^-  ■  ^^^^'"  '  ''°°'««"°°  ^reduced  to  Zti^uZa 
IVZ:^  question  arises  whether  the  written  report  of  the  ma/strate 
ni^Y^^T  "f^  '  ^^^^'•"""i^l  P'oo'  of  the  confession  {po»t,  §§  1326, 
1349>    (4)  In  the  same  situation,  the  proof  of  the  executwn  of  the  Jritin,  is 

r.*^^A  /u"  .'  '^°  pnnciples  of  Authentication  ( ;««/,  §§1667,  2164) 
afain^f  -»/--««/  «  <«rrf  ;,.r«,«  is  not  admilsible  !s\  Dec  araSn 
against  Interest  under  the  exception  to  the  Hearsay  ilule,  is  discussed  under 
the  Hearsay  Kule  (pa,<.  §  1476).    The  confession  of  a  co-eo^^pirator  orl 

f^,MU07^l79'^  1^'rl "t?"  i'^ r ^"^  P'^'='P'«  o? Admissions 
n^i' J  •  75'  ^."  S^^  ^'**'"  ^^"''''  °'  confessions  are  sometimes  held 
not  sujictentfor  convtetwn  without  corroboration.  -  in  particular,  in  criminal 
eases  g^nemUy  (post.  §  2070).  in  proof  of  the  corpus  ddicti  ipo^,  §  2073)Tn 
higamy  {post.  §  2086).  and  in  divorce  for  adulterflpost.  §  2067).  ^' 

9.   statu  of  the  Dootrloo  of  ConfoMlons. 

Ti,^^^^  ^»««tloa  of   B«.tl«ent.l  BxoeM«  in  the  Law  of   Coafealon. 
That  absurdities  have  disfigured  the  law  of  the  admissibility  of  confessions. 

■  Q>7  ^w-ii-  ""•  '*"'>"•"■  "•  State,  S8  Aric  HI; 
1897,  WilIianM  v.  State,  63  id.  527    39  s  W 

!??'.9Kl-'  '*^®'  F'ncher  ».  People,  S8  Colo! 
*9'  *«  •^»e-  »2?  ("to  ionie  extent");  Conn.: 

f?'-  S'*'*  "■  T'"'^  '•  '-'>'">•  293,41  Atl.  MO 
1900,  State  0.  Cnw.,  72  id.  722,  46  AU.  US  (the 
trial  Court »  determination  is  final  aa  to  the 
7!^  ■^IrS'Pf  »'•<»  to  a  further  extent) ; 
A  C. :  189.1,  Hardy  v.  V.  8.,  3  D.  C.  Add   35 

Jth.V.^.fr"'*-^  ?.»«*«•  39  Fla.  178,  22  80.  298 
the  fiiS  k"J"  !''«'«"o»  ~''t«)l«  in  finding 
m.^i   n'-l"*  "  ^  ""  "'»  »Pplicable)1 

3M  «?V}  w'i,^'-^'*'*  "•  S'orms,  113  la. 
i!?:,,  ,!^  T^  '"'•■  ^  ••  '902.  State  »•  Ed- 
ward.,   106  U.  674,  31    So.  308;  i/«...  1902 
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?i*i?  i;-  G™»e'.  W  Me.  363,  52  Atl.  757 :  \.J  • 
189S,  Roeael  «-.  State,  63  N.  J.  L.  216,  41  AtL 
t2!„'  i:-  ^-  •■  "*9,  State  r.  DavU,  63  N.  C.  580  • 
1880,  State  V.  Vann,  82  id.  632  (whether  hope  oi 
fear  exiited  »  a  oneation  of  fact  for  the  trial 
court  to  decide;  but  what  constitutes  an  ex- 
cluding hope  or  fear  is  a  question  of  law,  on 
which  the  decision  below  is  not  final);  1900 
State  e.  Page.  127  id.  512,  37  8.  E.  66 ;  Pa  '■ 
18S7,  Fife  t>.  Com.,  29  Pa.  437  (trial  Court's 
discretion  will  be  reviewed  only  in  an  extreme 
case) ;  S.  (7. .-  1 895,  State  v.  Derrick,  44  S.  0. 344. 
22  S.  E.  338;  1897,  State  v.  Cannon,  49  id.  550, 

Vt.  36,5,  31  Atl.  845  (trial  Court's  ruling  is 
final,  if  evidence  is  conflicting) ;  Wu. :  1897. 
Connors  v.  Stata.  95  Wis.  77.  6»  S.  W.  981. 


II815-M7]  CONFESSIONS;   OHIOIX  OF  RULE.  |  gcfl 

.h.me  when  I  con.ider  what  objections  have  prevailed  to  pXel    t^r  ceT 

?.tY  TaJT"  ^  7''",:r '  ""•'  '  "^^  "'*»'  »'"'  ob«,?vatio„  of  Mr  S 
Taylor,  that  the  rule  ho.  been  extended  quite  too  far,  and  that  justice  ami 

and  Mr.  X  Erie  added :  "  I  am  much  inclined  to  ngree  with  Mr.  Pitt  Taylor  ■ 

^IZ  f- ""  ""'a  ^"*'«'"^"'' '"  "^"^  ""^  '^-^^  confessions  hve  lien' 
excluded,  justice  and  common  sense  hnve  been  sacrificed,  not  at  the  shrine  of 
mercy,  but  at  the  shrine  of  guilt." 

so'fVtLr''^'"'  1  ''"'  ^".^^  '•'"  P*"^«"'°"  °'  »°™«1  '^'"^""'g  had  gone 
so  far  that  counsel  were  able  to  advance  seriously  the  argument  that  nhe 

law  assumes  that  a  mnn  may  falsely  accuse  himself  upon  the  slightest  i^ 

ducement".    No  limits  were  fixed  to  the  apparent  influence  o    thratU- 

tude;  and  .t  even  came  to  be  urged  that  an  accused  person  shcld  b^ 

du,suaded  from  confessing,  so  that  this  notion  had  to  be  Sbuked  from  the 

bench^  The  spint  that  thus  tended  to  prevail  in  the  law  has  been  ZJ^ 

descnbed  "as  a  weak  sentimentalism  towards  criminals."*  and  it  aSv 

tson";  Tr  T"'"*-  ^"'  "°  ^'''^  """^  °°  -«^'»"«-  «  without  its 
reasons  and  its  explanation ;  and  before  we  can  understand  how  to  deal  with 
th«  spint  in  our  law  and  what  to  expect  of  it  in  the  future,  we  must  ask 
what  the  explanation  of  its  existence  was. 

(1)  A  first  reason  certainly  was  the  character  of  person  usually  broucht 
before  the  judges  on  charges  of  crime.    In  all  countries  having  the  sSa 
ckav^s  and  the  feudal  survivals  of  England  in  the  1700s  and  early  Is'S 

;i?j!l  .'"  T'"''  '^'  f '™'""^  ^^  ''"^^  >"  '^'  ^"  «^«t«  proportion 
from  wha  are  known  as  the  "lower  classes."    This  was  especially  the  case 
(down  to  the  era  of  the  Reform  Bill,  when  nearly  two  hundred  capital  crimes 
ZZ'T  '"""  ''?  "f  "te-book)  at  the  time  when  the  great  m'ultitude  o 
Cv  h«!r'\"''"l   '**  T""}^  '^"'^  ^''y  ^°™«  °^  property-crime  which 

rih^H  '  ."  rr   """''^\  °^.  °°^y  ^"P^^^^"  ^''""y  «"^  not  necessarily  of 
an  abandoned  life  or  a  professional  profligacy.    Furthermore,  the  same  social 

IT  n  ^^  Jo^^ry.  2  Den.  Cr.  C.  445:  ao  aim 
Kelly  C.  B  in  13  Cox  Cr.  180:  "The  caw. 
Including  confcMioni  on  the  (rrcund  of  nnlawfnl 
inducement  hare  gone  too  far  for  the  protec- 
tion of  fcuilfj  Haven,  J.,  in  15  Ir.  C.  L.  85: 
an  exhibition  of  morbid  aensihilitr  towenla 
crimmalii.  So  alao,  Phillipg,  Evidence,  loth 
ed.  1852,  p  543;  Mcl*an,  J.,  in  U.  8.  v.  Nott, 

1  McLean  501  j  Wells,  J.,  in  Beerv  r.  U.  8 , 

2  Colo.  211,  213;  Hammond,  D.  J.,in  U.  S.  ,• 

Stone,  S  Fed.  R.  255,  256.  262  :  Harlan.  .1.,  in 

Hopt  B.  Utah,  nous.  584, 4  Son.  202 ;  Lee,  J., 

ov^",*"  *  '^*™'  •"  <5™"-  "39;  Moncnre,  J.,  in 
Shifflet's  Ca»e,  14  id.  659. 

*  Mr.  itiUt,  arguendo,  in  B.  v.  Baldry.  tupra. 
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»  Gnriiev,  B.,  in  R.  v.  Green,  5  C.  &  P.  312 
(1832):  "  He  onght  not  to  be  dimnaded  from 
making  a  _perfectl.v  voluntary  ronfcaxion,  le- 
canse  that  is  shutting  up  one  of  the  sources  of 
justice." 

The  absurd  artlflclslity  developed  under  this 
jnilioial  attitudn  is  illustrated  by  the  instance  of 
a  llritisli  coiiat.alile,  who  when  asked  at  the  trial 
whether  the  prisoner  hail  not  made  a  statement, 
r<'|>lie(l,  "  .\o;  he  was  Ipceinr.ing  to  do  so ;  hut  / 
Innr  mi/  diilii  httlrr.  and  I  prevented  him  "  (For- 
syth, Hortensins  the  Advocate.  .3d  ed.,  292). 

*  Paxson.  r..J.,inrom.r  Clark,  1301^650, 
18  Atl.  988  (1890),  i  ':eriBg  a  rebuke  similar  to 
that  of  Gnmev,  B. 


.re^MONIAL  NARRATION.  [du'- «^«» 


^loa.haU.re.pectful«d  h.».t  P  l^  marked  «^.o"8;„j,j 

toward.  tb--::^^raUot;«nd  toward,  the  ^t^^::^^!^. 


„,el,  lound.  a«c.«  tj.  Pe-t^^/raXonu...  ^^:^:XX 
.uperiorsonwhow  wmn^^R^^^^  ^.^^  ^^,^^,,g  ^„d  "'8*^  ...„,,„  a  wtty 


«,lely  found.  amuu«^»  Ta^.  the  t«nanf-  (ortuue.   ;^« 'J- o„,e.a.  tho 

P«*"°'      iSTnSd  urged  and  threatened  by  herm«tre«  U>  ^^ 

.ituation  of  the  """*^'i!»!^„  .:.:„„  to  which  we  may  well  heMw 
theft,  involve,  a  'n«lt»l.'=""7'*"'U.  „ay  believe  that  rationally  * 'J'^*  j 
The  t«.t  of  a  t-tional  pnnc.P^    ^^^JJ  „„„,,i  person  "-1- ^J^'^oS 
fession  i.  not  to  be  »PP«^«"^f ^"^ .  b„t  we  have  here  pe^hai*  •  P*"^ 

ind-e-J-ZJ^-Sror'S^^ 

to  be  tested  by  a  noma       ^^^  ^^^^^^^  ^^  "•?^•^ta^d  0°  .«ch  a  con. 

Bideration.    But  if  we  puj  ^^     ^^^  ^"""""^^  .wTt  as  they  foun( 


gtapid.  and  helple^     (StepheD. 
Criminal  I^w,  I,  4*^)-  ,^  uj,;  prim  rul- 

"-  .  There  are  »*j'y,"eCry  Wlbencl.  d«:i- 
T.°lorm^^^  -aU^u^of  the  CouH  for 


Crown  C..e.On^*»},™t.lMCrof 
for  it  contai^l^  M."or"y  wa.  "«>< 

••"'^'''t'Jl  w  l-I^been  more  fre<i« 
"^"S"JdXroa  P«ke.  iu  18Sa,  «>". 
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ing  a  eonfeasion  because  it  waa  clearly  inad.-nisaible  tnd  rejecting  it  merely 
bee  uae  a  poaaible  objection  existed,  the  law  uf  confetsions  came  tu  be  built 
up  out  of  rulings  which  were  strictly  not  prec<)dcaU  at  all,  but  mert- ly  ex* 
presaions  of  the  cautious  attitude  of  a  cardul  Niti  Prius  judge, and  not  titted 
to  be  taken  as  precedents.  Tliat  thia  was  their  trt'e  place  may  be  seen  by  a 
comparison  of  the  Nisi  Prius  rulings  with  the  full-bench  decisions ;  for  the 
leading  judgments  of  the  full  bench  —  in  such  cases  as  Oibney's,  Moore's, 
AVheater^s,  Scott's,  Baldry's  —  are  precisely  those  in  which  rational  principles 
are  most  clearly  supported  and  tiie  narrow  heftitation  of  the  Nisi  Prius  rulings 
repudiated  and  their  tendency  from  time  to  time  checked.  To  the  natural 
influence,  tlien,  of  the  badly-constrml^d  system  of  judicial  organization  we 
must  attribute  much  of  the  apparent  irrationality  that  disfigured  the  law  of 
confessions. 

(3)  A  third  reason,  and  one  amply  sufficient  in  iu.d]t  to  account  for  the 
narrowness  of  confession  rulings,  and  for  much  besides,  was  the  extraordi- 
nary handicap  placed  upon  the  accused  at  common  law  in  the  shape  of  his 
inability  either  to  testify  for  himself  or  t<'  have  counsel  to  defend  him.  The 
right  to  have  the  aid  of  counsel  was  not  granted  as  a  general  one  until  1836  ;* 
and  although  as  early  as  1750  it  had  become  customary  to  allow  counsel  to 
cross-examine  for  the  accused  and  to  do  ever}'thing  but  address  the  jury,* 
this  custom  was  by  no  means  unbroken  and  fell  far  short  in  efficiency  of 
being  equivalent  to  a  right  The  competency  to  testify  on  his  own  behalf 
was  for  long  withheld  from  the  accused  person ;  '<*  and  the  unsworn  address 
to  the  jury,  which  he  was  allowed  to  make,  was  very  different  from  the  right 
to  testify  in  his  own  behalf,  and  was  probably  not  of  great  consequence  as 
furnishing  testimonial  material."  In  view  of  the  apparent  unfairness  of  a 
system  which  practically  told  the  accused  person,  "  You  cannot  be  trusted  to 
speak  here  or  elsewhere  in  your  o'vn  behalf,  but  we  shall  use  against  yon 
whatever  yon  may  have  said,"  it  was  entirely  natural  that  the  judges  should 
employ  the  only  makeweight  which  existed  for  mitigating  this  unfairness 
and  restoring  the  balance,  namely,  the  doctrine  of  confessions.  They  tried  to 
restore  the  balance  by  excluding  confessions  upon  every  available  pretext 
There  waa  a  definite  doctrine  which  legitimately  applied  to  confessions  and 
might  rationally  exclude  them  in  certain  rare  cases,  and  on  this  doctrine  the 
judges  inclined  to  lay  violent  hands,  and  to  use  it  as  a  weapon  for  that  gen- 
eral exclusion  which  commended  itself  to  their  sense  of  fairness.  In  itself, 
however,  it  had  very  narrow  limits,  utterly  insufficient  to  accomplish  the 
purposes  which  fairness  dictated ;  and  the  result  was  that,  while  the  purpose 
was  a  good  one,  it  overbore  the  principle,  which  was  thus  wrested  beyond  its 
legitimate  use.    Hence  an  irreconcilable  conflict  between  the  normal  and 


on  the  lUte  of  the  law,  in  R.  v.  Baldry  (S  Den. 
Cr.  C.  436):  "We  all  know  how  it  occnned. 
Every  lodge  decided  by  himself  npon  the  ed- 
miMibinty  of  the  eonfemion,  and  he  did  not  like 
to  preia  asainit  the  priioner,  and  took  the 
mercifnl  view  of  it." 


»«47Wm.rV.c.  IU,»1. 
*  Stephen,  Hiitory  of  the  Criminal  Law, 
1,435. 
>•  Until  1898,  St.  61  ft  63  Vict.  c.  36. 
u  Compare  f  57>,  ani*. 
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•cccpted  theory  or  principle  for  excluding  conteesioni,  and  the  •bnormal  um 
prwitlcally  made  of  it  for  ulterior  purpoeefc  Demage  was  done  to  legal  prin- 
ciple J  but  fortunately  not  damage  »o  aerioua  that  it  cannot  be  cured,  now 
tliat  the  oonditiona  leading  to  it  have  in  part  at  leaat  disappeared. 

In  view  of  these  considerations,  it  is  easy  to  see  why  the  law  of  confea- 
aions  came  to  develop  what  («em  to  us,  in  another  countiy  and  in  other 
times,  absurd  and  dangerous  sentimenUlitles,  and  why  there  is  no  necessity 
whatever  for  our  retention  of  the  distortions  and  irrational  excrescences 
which,  as  handed  down  to  us  in  the  English  rulings  of  the  early  1800s, 
have  served  to  obscure  the  correct  and  entirely  rational  principle  of  exclu- 
sion applicable  to  confessions.  No  one  of  these  three  considerations  above 
pointed  out  applies  to  our  conditions.  The  spirit  of  the  community,  whetlier 
we  choose  to  call  it  by  the  name  of  liberty  or  by  the  name  of  anarchy  (and 
it  has  certainly  the  evil  as  well  as  the  good  savor),  is  a  spirit  of  fearlessness 
of  superior  social  ond  political  power ;  of  restiveness  and  struggling  against 
bonds,  not  of  orderly  submission  ;  of  bold  (if  superficial)  readiness  to  claim 
"rights,"  not  of  ignorant  surrender  to  demands;  and,  in  general,  of  keen 
appreciation  of  the  possibUities  of  evading  justice,  rather  than  of  cowed 
obedience  to  any  authority  however  oppressive.  Furthermore,  the  power 
of  revision  of  confession-law  on  appeal  to  the  higher  tribunal  is  universal. 
Finally,  the  accused  person  may  everywhere  testify  for  himself,"  and  has  the 
fullest  assistance  of  a  bar  not  remarkable  for  iU  scrupulousness  in  criminal 
cases.  All  those  circumstances  are  thus  wanting  which  explain  and  excuse 
the  unnatural  development  of  the  law  of  confessions  in  the  hands  of  the 
English  judges  of  a  past  generation.  There  is  for  u»  no  such  explanation 
and  no  such  excuse.  The  ^rpetuation  here  of  the  Nisi  Prius  doctrines  of 
the  first  part  of  the  ISOOs  is  now  nothing  but  sentimentalisra,  a  false  ten- 
derness to  criminals,  and  an  unnecessary  deviation  from  principle."  The 
orthodox  principle,  that  a  confession  may  be  excluded  when  the  inducemmt 
was  such  as  probably  to  produce  an  untrue  confession,  is  amply  fair  and  cau- 
tious, and  should  be  applied  in  its  original  and  pure  form. 

§  866.  ValiM  of  OoBfsaeloiui;  BxpUnstion  of  Oooflloting  Oplnlooa.  But,  it 
may  be  asked,  even  after  eliminating  all  these  explanatory  considerations  of 
r.n  extrinsic  nature,  are  there  not,  after  all,  inherent  weaknesses  in  confes- 
sions, even  under  the  most  favorable  socL*l  and  legal  conditions,  which  should 
induce  their  exclusion  on  grounds  of  caution  ?  If  not,  how  do  we  account 
for  the  repeated  utterances  of  the  best  authorities  pointing  out  the  danger- 
ousness  of  accepting  confessions  and  urging  great  caution  ?  Does  not  this 
opinion  count  for  something? 

It  is  true  that  there  exists  a  decided  conflict  of  opinion,  at  first  sight  inex- 
plicable, as  to  the  evidential  value  of  confessions.  On  the  one  hand,  we  find 
writers  and  judges  of  wide  experience  aifirming  the  slender  value  of  confes- 


U  Ezoept  in   Oeorcto,  when   tho   Mcued 
makes  ■  ■'■tmtement.'' 
>*  Tbs  moit  QoUible  example,  ol  codiw,  oi 


thia  nnreaaonable  perpetnation,  in  piCMDt  timet 
of  theie  inappropriate  doctrinet,  ii  the  Federal 
CM«  nf  C.  8.  V.  Bram,  1S8  U.  8. 533.  IS  Sap.  183. 
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dkmetricdly  oppo^d*        ^      *"  ''"""^  *''"  ""^  y«"  «P«"iiW  opinioa. 
Of  oourM  •  pwtUl  explanation  in  —  u  Mr.  Jot  Iuu  oh««,-^ .     .u  . 

•tronK  evidence  that  happened  to  U  Wore  him     B  /  .'^"'"n"'  '"'"'' °' 

tta'p^l  S."*"-!!;"}'  Bt™?jS.tt 

under  .-i  implUi  oi  mb JH  n^™'- J^^'.  •'""'     i   ^  rolDoUrr  confem 
Of  "inence  I  htn  tlwnn  found,  in  ih«  worrti 

to  t",h:"L'r"*'  ^■'!'«'' «.''  M-°~'  F^ 

W,  Wi?r  ^*  •Mpicioa.  of  .11  t«.timony") 

^?r^"f;K2:irf^rdr^^^^^^^ 


•r«Uy  ruik*  high,  or  I  ihoold  nr.  hl«hl»i  li. 
U  demonrtrntioDi  anha.  indirm  motlm  SS 
(   One  oTtha  nuMt  proob  of  nilt  "» •  Nott  J 

hixheit  eiidenca  that  cw  be  cirau  ■       Swih 
Eridenc..     133    ("  ,he    mort    wTl,     re  '^ 


diitrSrt~'Ti;n";"""""''  "  ""■"••a  "ith  great 
2^"i?t  J«   whit  •*"""  ef"'"^''/  Pofnted 


In  Johnwn  v.  People,  197  III,  48  iu  N  R 

.rii'SiZ-  ir-  r^i'*!  °'  '•'•:~"'"'™ 'Wei; 

?"***  'fom  »n  •adincriininate  minelioK  of  tbete 
twogeneralitiea  in  initmrtion.  t^t  uZ.     "•*• 


twomnenUitiea  in  iottructioni  toajuV 

Jo.v^Coiife«jon..  109:  " It  appiaiiinaocn 
'— lio      ■• 


»  G^  ?  •|:'?'°T?>P?'»8  Foeter,  V 
BOT  (    the  highest  and  most  wliafactory  prooi 


Skf  .'n^K^^'T''^""  •"""  '^'h  dirt™* 
of  .il  .12^'"'  )""^'  ?'  •<'°'i"i<»«.  they  admit 
a  ■wlim^'ir  "'  T?^"''  •■"•  prohabUity,  from 
rii^hZt  Sii^P"*'  ?'  """•'  °»  record  to  the 
Sf„.?^  Pn-umption  ariiin.  trom  the  moM 
caaaal.  siupicioiu.  or  donbtfaTesprewioDg  " 
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wievsrrrofTciii;  z^^r.  iir  ir  ^^^  ^^  «^*  ^ 

sarUy  by  somebody's  tfl«tim„„„      "a^ng  t>een  made  ?    Always  and  neces- 

ness  a  detSettJ  coXTvo^  fofTutl^rJ.^"^^^  ^  ^'"^'^  ^'*- 
suppose  the  accused  denied  absoTuJv  Se  fi.  5  /°  *'''  'accused,  .and 
judge  now  to  think  to  himself  "Si!  !  ^^    '""^T?  '  '"PP°««  '^' 

what  was  said?  M^st  we  Tot  in  /" v  '"^  .'*  I"  ^"'  misinterpreting 
suspicion?"  Then  wouUitl  K  .  ^?  ''!'''  '^'  greatest  doubt  and 
such  evidence  to  th'eTut  tl  say  •' matvo'  t  ^"'f ' '."  """^"^'"^  ^ 
man  about  a  supposed  Session  i^tnT?/  u''  ^'"^  ^"'"  ^'""^  '^» 
weakest  and  rZ  susSt  L    ^o"."^.  S  IT^"^  tS  i^^'^r  f  ^^^ 

?;:sr;et:iVnrniUf  rr?  "^^  -^ ''-  ^-^  -  artL's^ 

Mr.  Justice  Foster's  whirh  h,.  w  .'  .     ^^^^^'^'  the  phrase  above  of 

out  acknowledgmeni)  S^^^^^  Ttt'  "'T  ""'  ''«""  <"^^^  ^"'^  -^*«»- 
half.  in  the  ma^d  a^d  m  sSS  for.  ^h  "I'^T  '"  *  ''^"'"'^  ^""^  « 
and  most  suspicious  of  all    v^TenTf  "^^  m^^  V  ?*  "««^^««* 

^.cause  Of  their  own  evidentiatScne::rU1orlr,oEV'rns  ""' 

in  either  case;  and  th^y  am  ext««ely  «aWe  to  »L„  f  ''*5'""''"*'  ^^  '"  "'"'"y  ""^^ted 
h  not  in  the  ordinaiy  course  o£^n«f!.K  ^-  ""»°'""'"«''«'n !  and  withal,  this  evidence 

bywhichtheproofTf7^,ri^£L^TSrrt^°'^°^"^^^^ 

is  d- e^d' eSyt  ^ZL  of^^^vinr  IHS  "  d ^^T'^  "  ^-^^^ 
the  reason  above  s'uggested  a^l  repeal'  ftKis^^^^^^^^^^^^  ^'V' 

enough  to  trust  the  confession  ,/  there  reaUyHT  t  ?  '  "'^  ^"^^ 
doubt  and  suspect  for  a  lone  time  ZtLf^       !    '^'  ^"*  "^^  ""  8°'"g  ^ 

touched  thekeSelof  the  Sj^r:h\tre laid^'^il"  ?  '"'  ""'.  '^  ^''^ 
a  confession  is  well  proved  it  is  X  W       •  J  T  °^  °P""°°  *''**  «'*«« 

Furthermore,  it  is  pSS^U\  ttl^^Z  1  "^  fS^  "^  ^'"'"^ " 
and  produces  such  a  close  approach  to  comptr^^l-ot;!,;:  ^e^t 

•  18SS,  B.  V.  Baldry,  a  Den.  Cr.  C.  446. 
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dence  superflrus  '^'      ^^''''"''  *'"  ^'^"'"'"^  ««d"  other  evi- 

viel' ■  ;rwT;- Xl^^^^^^^^  »^"-  «PPa-t.,  contradictor, 

confeMion  we  find  thaff-  K  '^^  evidence  from  the  evidence  of  the 

is  that  the  proir  cou7se  lie,  ir      .•\"'"^"^'  '"  ^  ''''^'''^    The  moral 
confession  Kt  in  exact^^^^^^^^^  m""'"«  '^'  ^'^^''^''^  P""'="P'««  o' 

the^timon/h^ilirSSriitrpl^^^^^^^^^^  -'  -"'^'- 

keltTmrdruslbTerpSL ''^""^^""""''^^ 

No  trustworthy  figu.s  of  aTen;  c    ed  ^sl ^esl  st'-  buTr^"^"^''-    ' 
cededly  few.i    Now  if  it  «,»«  o  „      *•       "         .      ^'"*''  ""^  tn^y  are  con- 
clusive, ,-. ..  as  eqlal  „t  t^a  T   7  °V''"''"°  '''°  "'°"^«««'°»  »«  «°n- 
extremdycauiou's  as  ul^^^^^^^  T  "'^'^  T"  ^'^^^^  ^'^  ^« 

and  let  the  trial  take  its  ordifay  course        „Ta«-^^^^^^  "''  *'"'"'^'^^' 

ing  or  not  giving  one  more  pieTo^rSeni^r  h    ;i;Zl  ZTi:'  '''^ 
has  ample  onrorf  nnif  v  «f  „«*•„-.•  i.  J    '^'  ^""  ^^  "i®  accused 

.   '  Whether  an  imlneUnn  .l,^..ij  i..  -.-... ^  ...  _         o     a     "•■ 


♦I,.'  ^'''e">ef  an  imtneUm  Aontd  be  given  ou 
the  value  of  eonfewions  i,  consiJered  n  the 
following  caae,:  1903,  Barnett  v.  People,    - 

Wyo-L«^?pt'?or ''"•"•'™  •'■«'»««:- 
Ii.h  .'•'''*/""<'«'"«  are  the  most  notable  in  Eue- 
!♦  itow.  ht   rr.  1312  (one  of  two  brothers  ron 
mnrd'',«?'h-'''  *"'  '"""■*^'  ""'•  '""  "oth"  hai 


sold  to  iliP  TnrL-.     ■.  "*"  """lapped  anc 

Peil^falL'^^SlV^lr.?.  '?™J  ".?'l.er»t..od_wh^ 


P««™,  f       1  V  '  "™  "**■«■■  understood  w 

f  H7w'st"tr7o7Tl'?,V  T-  "J"*''''  Trial 
fp«i^^rVh.;  f  ?  I'  **'  '""•««  Toluntarily  con- 
£T  2  ?««  had  "et  the  great  fire  in  lindon 
sept.  2,  1666,  "yet  neither  the  jndees  nor  aiiv 
pre8e.it  at  the  trial  did  believe  iiiinTuilty,  XZ 
that  he  WM  a  ,K)or  di.,tracte<l  wreu^lT  wearv  of 

3ded'  ir  4^;^/  ^!!!'*'  Hf«  °f  S'>  S.  Romilly 
8ded.,  ir.  42  (court  martial  for  mutinv;  here 
writoTd!^  "had  applied  to  another  man  t" 
write  a  defence  for  him,  and  he  had  rend  it 
thinking  It  calculated  to  excite  compa^ro,,": 

™3'i  Tslf  ^r "^  "f '";^  "'"  faUit?^  di,: 
colored);  833,  hharpe's  Cise,  Animal  lleiris. 
ter.  Chronicle,  p.  74  (murder  in  Chelsea -Sie 
Sharpe  gave  himself 'up  for  it,  confe«rni  hi! 
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1  made  my  confession  through  jealoiisv  •  soma 
time  ago  three  of  my  children  die7k,fd  it 
preved  ou  my  mind ;  aid  one  night  it,  "my 
»>[{  up  for  murdering  thein,  wl^en  it  w^  il 
false;  and  on  another1>ccasio^  I  gave  m^^f  ud 
for  a  robbery  "  j  this  was  confirmed  ;  a^^  „  Z 
other  evidence  of  hi.  connection  wUh  the  mnr° 
cu"oS^.'',rr^'''  ^.o  ?»  "i-harged  f"^ 
FvHlvhfH  ',"„?-""'  ^'"*-  V'-  «reenleaf, 
viewVls  /.^  V  *  ?'*  "1^'  '°  N<""'  Amer.  He! 
Mew  418  (confession  of  murder,  made  at  the 
advice  of  friends,  in  the  face  of  damagine  evN 

to"merc'w  %  """  t^  •",  »  "^--"Sfattm 
f^n^f  ■  '"  *"'  additional  instances,  mostly 
from  forei^  annals,  see  the  citations  of  the  fof. 
lowing  writers:  Chitty,  Criminal  Uw  I  ss' 
sTsstTra'^'ZrL  ^'Vr-  3'5;  Best,  Evi'eif'e; 

trntrr-c^o'rStC'  '  '''''■ '»  ''-"^^ 

7I™d*Jl6."?,^'  ^•/••„'?  S""«  "•  Cowan. 
'  f™d-  246:  It  IS  not  snffic  ent  to  imnnirn  the 
imnciple  established  by  the*,  cases  That^therl 
have  been  instances  in  which  men  have  char4™ 
themselves  with  offences  which  they  did  not 
commit  or  which  ha,l  never  t«en  pew  rated  • 
for  that  argument  would  destroy  aL^^enci 
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CONFESSIONS. 


[Chap.  XXVIII 


ChW  Jjutice  IVuson  al««dy  quoted,  an  exhibition  of  «ntiment.lisn.  toward 

the  accuaed  person's  elpbLtionTllf  ^^"T*•  ^  '""  ''»**«°'«"*  »' 
best  means  to  him  of  SSLTlf!?'  "*  '}.'  T^'?'  °>°»«°t.  "  often  the 
suspicion  may  oCn  tTsS  o?^/  vindication."  The  circumstances  of 
vincing  that  immediate  wEln  ^  ^^^'  "Planati  .n.  so  clear  and  con- 
which  the  inZeTlu^J^rZ^'T'^''^!'^"''  '^ile  the  clue, 
able  in  securing  thatTi?e„rLtst  !h«  '"T\'''"  *^  ^^"^'^  '^'^i'=«- 
frequently  render  unavTlable  WhT  ..,«"**  '"'P"*  ^''»'"'  »  «J«J*y  ^7 
indiscrimLtel/diruX^^^^^^^  '"'  '^°'«'"-» 

forced  silencv,  on  the  paT  •  °"c«S  Sin^  •  lil^'  '^V^""'  '*  ""  «°- 
the  disadvantage  of  the  in  ^         "  ''^^'^  °°  *''*'  ^^°^«  *»  be  to 

fes2L?n^^LlnL^\;:r^^^^^^^^ 

circumstances,  to  receive  Vuch  w«  ^h^  ^'"^'  ""''J"'*  ***  '^^  discrediting 

fourth  stage  ii  the  Sor^  of  03?  ""  T"^  "^"^  P^Per-  The  advent  of  f 
in  the  repeated  SoteTZliT^TA'^''.'"''^  ^  ^^'^S^'  ^  ^  indicated 

an  achievement.  otZVm^ThJl.TT/"'''^'°'°^''^'^''  ^»""» 
whenever  the  i^cUnation  "half  come  to  k  L  T  ''V''  oPPortunity. 
some  of  the  later  American  LnT      !f  emphasized,  particularly  in 

this  orthodox  th  0^  so  mLhZ°l,*';  ''"'^V^f'^  °'  exclusion ;  ^and 
sufficient  to  «adjus7teneEuv  ^ff^/  °  'u  '^'  ^"'*  ^°'"^'  ^  """Ply 
practice  of  the  future  ^'  '"*^°"'  "^  '^^S^  °'  1«8«1  Principles,  the 


in  eWdrece,  drennntantial  or  direct  aino.  h. 


experience  of  men^i  motiree  ofaction 


CODfewion  Fin  ovmAMll  »*  u .„         . 


'?"y*'*  ®-~K«*»«"*»  ui  nien's  motives  of  acticui 

J.,  in  State  v.  Lamb  as  Momi  .a*       T°?' 
U.  8  V.  Gibert,  2  "amp'iMS*" '  ^'<"''  J-  ■" 


they  plemted.' 
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